
Before the 
FLORIDA PUBLIC SERVICE COMMISSION 

In re: ) 
) 

En force m en t o f Interconnection A g e  ement 1 
Between BellSouth Telecommunications, Inc. and ) 
NuVox Communications, Inc. 

Docket No.: 040527-TP 

ANSWER OF NUVOX COMMUNICATIONS, INC. 

NuVox Communications, Inc. (“NuVox”), by its attorneys, hereby files this 

Answer to the Complaint of BellSouth Telecommunications, Inc. to Enforce Interconnection 

Agreement (“Complaint”) filed with the Florida Public Service Commission (“Commission”) on 

June 4,2004. 

PmLIMINARY STATEMENT 

The parties’ BellSouth’s complaint is frivolous and should be denied. 

Agreement’ , which incorporates certain auditing requirements set forth in the Federal 

I NuVox and BellSouth have entered into a multi-state Interconnection Agreement that governs their 
relationship throughout the BellSouth region. The parties submitted the Agreement to each state 
commission separately, and each state commission has approved the Agreement. NuVox and BellSouth 
already have litigated before the Georgia Commission the exact same core issues and claims involving the 
same provisions in their Agreement raised by BellSouth in this action, See Enfol-cement oflnterconnection 
Agreement between BellSouth Telecomrnunictltions, Inc. and Nu Vox Comniunicntions, Inc., Docket No. 
12778-U, Order Adopting in Part and Modifying in Part the Hearing Officer’s Recommended Order (rel. 
June 30, 2004) (appended hereto as Attachment 1) (“Georgia Order”); Order on Rehearing, 
Reconsideration and Clarification (rel. Aug. 24, 2004) (appended hereto as Attachment 2) (“Georgia 
Reconsideration Order”). BellSouth has appealed the Georgia Order and Georgia Reconsideration Order, 
see BellSouth T~lecomrrrunications, Inc. v. Nu Vox Cornrnirnications, Inc. et nl., Case No. 1 :04-CV-2790- 
WSD (U.S.D.Ct. Ga.). On February 21, 2005, the North Carolina Utilities Commission adopted an order 
with holdings that contradict or conflict with certain of the Georgia Commission’s holdings and essentially 
results in the same contract language from the Agreement meaning different things in different states. 
Without a hearing, the North Carolina Commission also adopted alternative holdings based on contested 
allegations of fact: See Enforcement of Interconnection Agreement Between BeIlSoictli 
Telecoinnzunicatiorrs, /)IC. and Nu Vox Cummnnications, ZK, North Carolina Commission Docket No. P- 
913, Sub 7, Order Granting Motion for Summary Disposition and Allowing Audit (Feb. 21, 2005). NuVox 
intends to appeal the North Carolina Commission’s order. n p ~ ~  b + ~ - - ’ ~ = -  1 , ’  1. :::-: 
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C o mmuni c at i on s C o mm i s si o n ’ s (“F C C ’ s” ) Supp 1 em en t a 1 Or der Cla r@ca t io n , does n o t pro vide 

BellSouth with unfettered or sole discretion to conduct an audit of all circuits converted from 

special access to unbundled network element (“UNE”) combinations of loop and transport 

(“EELS”). 

As the Georgia Public Service Commission (“Georgia Commission”) already has 

found in reviewing these same issues and the same relevant Agreement  provision^,^ BellSouth 

must demonstrate a concern prior to conducting an audit of particular converted circuits: 

[Tlhe Agreement requires BellSouth to demonstrate a concern 
prior to conducting an audit. Such a concern was required under 
relevant law at the time the parties negotiated the Agreement, and 
it does not contain any language indicating that the parties did not 
intend to contract with reference to existing law. Even if the 
Agreement were found to be ambiguous, which it is not, the 
evidence in the record demonstrates that the parties intended for 
BellSouth to have to demonstrate a concern prior to conducting an 
audit.4 

Implementntion of the Local Competition Provisions of the Telecomrnrtnicatiovrs Act of 1996, 15 FCC Red 
9587 (2000) (“Supplemental Order Clarification”). 

2 

3 BellSouth fails to set forth all relevant provisions of the Agreement in its complaint. As discussed herein, 
section 35.1 of the General Terms and Conditions requires the parties to comply with all applicable law, 
including “all applicable federal, state, and local statutes, rules, regulations, codes, effective orders, 
decision, injunctions, judgments, awards and decrees that relate to the obligations under this 
Agreement.. . .” Agreement, General Term and Conditions, 5 35.1. Pursuant to section 23 of the General 
Terms and Conditions, the Agreement is “governed by, and construed and enforced in accordance with, the 
laws of the state of Georgia.” Agreement, General Terms and Conditions, 5 23. Under Georgia law, laws 
that exist at the time and place of the making of a contract become part of it and, although parties may 
stipulate for other legal principles to govern their contractual relationship than those prescribed by law, 
such other legal principles must be expressly set forth in the contract. The Agreement contains no express 
exemptions from or other language conflicting with and therefore displacing the concern and independent 
auditor requirements established by the FCC in the Siipplemental Order Clnri$cation. In accordance with 
these provisions of the Agreement, these Supplemental Order Clnrificntion requirements are incorporated 
into the Agreement as*applicable law, and BellSouth is required to comply with them prior to proceeding 
with an audit. Sections 23 and 35.1 of the General Terms and Conditions are appended hereto as 
Attachment 3. 

4 See Georgia Order at 8. 
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The Georgia Commission also found that BellSouth must hire an independent auditor to conduct 

the audit in compliance with AICPA  standard^.^ In short, the Georgia Commission’s decision 

vindicated NuVox’s rejection of BellSouth’s audit request on grounds that BellSouth had failed 

to demonstrate a concern6 (the Georgia Commission found that BellSouth eventually 

demonstrated a concern with respect to only a small number of circuits; however, BellSouth 

supplied billing materials that convinced the Georgia Commission of this only days before the 

Georgia Commission adopted its decision and more than two years after BellSouth filed its 

Georgia complaint), that the audit should be limited in scope (to a small subset of converted 

circuits - 44),7 and that the auditor BellSouth selected for the audit (the same auditor proposed in 

this case) was not acceptable.’ These Georgia PSC decisions are now part of governing Georgia 

law which, by agreement of the Parties, governs in Florida and all other BellSouth states, as well. 

The relevant provisions of the Agreement do not mean different things in different states.’ 

BellSouth has not complied with the requirements of the Agreement in this case, 

and, therefore, NuVox is not in violation of the Agreement.” In this case, BellSouth neither has 

demonstrated a concern with respect to the converted circuits it seeks to audit nor has hired an 

Id. at 12-13 5 

See id. at 5-8. 

See id. at 11. 

See id. at 12-14. 

See Enforcement of Interconnection Agreement between BellSouth Telecommunications, Inc. and Nu Vox 
Con-zmtmicntiuns, lnc., Georgia Commission Docket No. 12778-U. In that proceeding, and in contrast to its 
advocacy here, BellSouth stated: BellSouth’s view is what 
Commission better to decide what Georgia law requires than the Georgia Public Service Commission.” 
Georgia Hearing Ti-. at 48 (Aug. 13, 2002). Relevant portions of the Georgia Hearing Transcript are 
appended as Attachment 4.  

In Georgia, BellSouth took more than two years to produce evidence necessary to convince the Georgia 
Commission that it had- a concern with respect to 44 circuits. In Florida, it took BellSouth more than two 
years to file this complaint. In September 2003, NuVox requested that BellSouth provide docurnentation 
supporting its alleged concern in Florida, More than seventeen months later, BellSouth still has not 
provided any documentation. 

6 

7 

8 

9 

“Georgia law governs this agreement. 

, 

10 
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independent auditor. Notably, even if BellSouth had satisfied these prerequisites to conducting 

an audit, BellSouth’s right to audit is limited to a review of the circuits for which it has 

demonstrated a concern. BellSouth cannot use the audit process as a fishing expedition to review 

each and every circuit, including those where no concern exists.’ 

In sum, the Commission should deny BellSouth’s complaint. After two years of 

litigation in Georgia and in accordance with governing law, including the Georgia Commission’s 

decision, BellSouth knows what it must do to proceed with an audit of any of NuVox’s 

converted EEL circuits. If BellSouth demonstrates a concern with respect to a particular circuit, 

then NuVox will let a truly independent auditor (not the consulting shop BellSouth currently 

proposes) do an AICPA-compliant audit of any circuits for which BellSouth demonstrates a 

concern. In the meantime, the Commission should not allow BellSouth to drain the 

Commission’s or NuVox’s resources while BellSouth reluctantly takes the steps necessary (if it 

proves it is so inclined to do so) to comply with the Agreement. 

1. 

complaint. 

SPECIFIC RESPONSES 

NuVox submits that no response is required to paragraph 1 of the 

2. Subject to the clarification set forth above in the Preliminary Statement 

regarding the “nine-state Interconnection Agreement”, NuVox admits the allegations set forth in 

paragraph 2 of the complaint. 

3. 

complaint. 

NuVox submits that no response is required to paragraph 3 of the 

I i  BellSouth has stated that it only seeks to audit converted circuits, not new EELs. BelISouth does not have 
any right to audit new EELs. 
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4. NuVox admits that Mr. Hamilton E. Russell, III i s  the name of the 

respondent to the complaint, but clarifies that Mr. Russell’s title is Vice President Legal Affairs 

and the street address is 2 North Main Street, Greenville, South Carolina 29601. 

5. Subject to the clarification set forth above in the Preliminary Statement 

regarding the ‘(nine-state Interconnection Agreement”, NuVox admits the allegations set forth in 

paragraph 5 of the complaint. 

6 .  NuVox states that Section 15 of the Agreement speaks for itself and that 

no response is required to the first sentence of paragraph 6 of the complaint. NuVox admits that 

this complaint is within the Commission’s jurisdiction. NuVox denies the remaining allegations 

set forth in paragraph 6 of the complaint. By way of further answer, NuVox disagrees with 

BellSouth’s characterization of the dispute set forth in paragraph 6 of the complaint. In its 

complaint, BellSouth seeks to subject its auditing rights only to the provisions contained in 

Section 10.5.4 of the parties’ Agreement. In addition to Section 10.5.4, however, BellSouth’s 

auditing rights and the Commission’s resolution of any dispute arising under the Agreement are 

subject to the concern and independent auditor requirements set forth in the FCC’s SuppZementaZ 

Order Clarification, which are incorporated into the Agreement by operation of Georgia law and 

Section 35.1 of the General Terms and Conditions of the Agreement.” The parties do not 

dispute that the Agreement is governed by Georgia law.” Section 35.1 of the General Terms and 

Conditions requires each party to comply with all applicable l a d 4  Accordingly, as the Georgia 

See Georgia Order at 5-8 (stating that in the Supplemental Order Clarifzcntion, the FCC requires parties to 
demonstrate a concern that that those requirements are incorporated into the parties’ Agreement). 

Agreement, General Terms and Conditions, 5 23 (stating “[tlhis Agreement shall be governed by, and 
construed and enforced in accordance with, the laws of the state of Georgia.”). 

See Agreement, General Terms and Conditions, 8 35.1 (stating that each Party shall comply with “all 
applicable federal, state, and local statutes, laws, rules, regulations, codes, effective orders, decisions, 
injunctions, judgments, awards and decrees that relate to its obligations under this Agreement. Nothing in 

I ?  

13 

1‘4 
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additi 

7.  

8. 

9. 

Commission already has found, the concern and independent auditor obligations set forth in 

SuppCementaZ Order Clarification are incorporated into the Agreement by operation of Georgia 

law and Section 35.1 of the General Terms and Conditions of the Agreemend5 The Agreement 

contains no exemption from or displacement of these requirements and BellSouth has failed to 

comply with them. In addition, the Georgia Commission decisions are Georgia law and, 

therefore, are a part of the Agreement. Under those decisions, BellSouth is required to 

demonstrate a concern and hire an independent auditor. 

NuVox admits the allegations set forth in paragraph 7 of the complaint. 

NuVox admits the allegations set forth in paragraph 8 of the complaint. 

NuVox denies the allegations set forth in paragraph 9 of the complaint. In 

n to the a dit provision contained in Section 10.5.4 of Attachment 2 to the Agreement, 

BellSouth’s audit request must comply with certain requirements governing such audits set forth 

in the FCC’s Supplemental Order Clarijkntion. Ln the Supplemental Order Clar @cation, the 

FCC found, inter alia, that: (1) audits will not be routine practice and only may be conducted 

under limited circumstances and only when the incumbent local exchange carrier (“ILEC”) has a 

concern that a requesting carrier is not meeting the qualifying criteria;16 and (2) such an audit 

must be performed by an independent third party.17 

this Agreement shall be construed as requiring or permitting either Party to contravene any mandatory 
requirement of Applicable Law., ,.”). 

See Georgia Order at 5-8, 12-14. 

Sirpplementnl Order Clarification, 15 FCC Rcd at 9603,T 3 1 & 11.86 (stating “[tlhe incumbent LECs.. .state 
that audits will not be routine practice, but will only be undertaken when the incumbent LEC has a concern 
that a requesting carrier has not met the criteria for providing a significant amount of local exchange 
traffic., .[w]e agree that this should be the only time that an incumbent LEC should request an audit.”). 

Id .  at 9604,y 31 

15 

16 

17 
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10. NuVox admits that it received a letter from BellSouth dated March 15, 

2002. NuVox states that the letter speaks for itself, and denies any suggestion in BellSouth’s 

complaint that the letter satisfies the “Agreement’s audit provision.” 

11. 

12. 

13. 

NuVox admits the allegations set forth in paragraph 11 of the cornplaint. 

NuVox admits the allegations set forth in paragraph 12 of the complaint. 

In response to paragraph 13 of the complaint, NuVox admits that it had 

NuVox can neither confirm the requested the conversion of numerous circuits in Florida. 

number provided by BellSouth, as the time period associated with that number has not been set 

forth with appropriate specificity. 

14. NuVox admits the allegations contained in paragraph 14 of the complaint. 

15. NuVox admits the allegations contained in paragraph 15 of the complaint. 

By way of further answer, NuVox states that in the Supplemental Order Clarification, the FCC 

established three so-called “safe harbor” circumstances that allow requesting carriers to self- 

certify to incumbent LECs that they are complying with the FCC’s temporary use restrictions by 

providing a significant amount of local exchange service over the converted circuits. NuVox 

states that it was its general practice to self-certify to BellSouth that it provided a significant 

amount of local exchange service over the converted circuits through Option 1. 

16. NuVox lacks knowledge or information sufficient to admit or deny the 

statement set forth in paragraph 16 of the complaint. By way of further answer, NuVox states 

that it has repeatedly requested traffic studies from BellSouth, but BellSouth has refused to 

provide NuVox with any traffic studies or other documentation supporting its allegation that “in 

the months leading up to March 2002, that the local exchange traffic passed from NuVox to 

Id. at 9598,122. 18 
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BellSouth was inordinately low in Florida and Tennessee.. ,,” NuVox has no reason to believe 

that the amount of local traffic it exchanges with BellSouth in Florida is low or relevant to this 

case. 

17. In response to paragraph 17 of the complaint, NuVox admits that it 

received a letter from BellSouth dated March 15, 2002. NuVox denies that BellSouth’s letter, in 

and of itself, gives BellSouth the right to commence an audit under the Agreement. By way of 

further answer, NuVox states that BellSouth is required to demonstrate a concern and to hire an 

independent auditor prior to conducting an audit. BellSouth did not demonstrate a concern in its 

letter nor did it select an independent auditor, and BellSouth has not done so with respect to 

Florida circuits at any point since sending NuVox that defective notice letter. 

18. NuVox admits the allegations contained in paragraph 18 of the complaint. 

By way of further answer, NuVox states that it has refused to permit BellSouth to conduct the 

audit because BellSouth has not complied with the prerequisites for conducting an audit, 

including demonstrating a concern for the circuits to be audited and hiring an independent 

auditor. Moreover, BellSouth seeks to audit all converted circuits, not solely those circuits for 

which BellSouth now claims it has (but still has not demonstrated) a concern. 

19. NuVox lacks knowledge or information sufficient to admit or deny the 

allegations set forth in paragraph 1.9 of the complaint. 

20. NuVox lacks knowledge or information sufficient to admit or deny the 

allegations set forth in paragraph 20 of the complaint. NuVox notes that the activity described 

by BellSouth appears to be unlawful. 

21. NuVox denies the allegations contained in paragraph 21 of the complaint. 

By way of further answer, NuVox states that BellSouth had not provided sufficient evidence in 
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support of its allegation that NuVox is not providing a significant amount of local service on 

each of the 44 circuits at issue in Georgia. NuVox lacks knowledge or information sufficient to 

admit or deny the allegations set forth in the last sentence of paragraph 21 of the complaint. 

22. NuVox lacks knowledge or infomation sufficient to admit or deny the 

allegations set forth in paragraph 22 of the complaint. 

23. NuVox lacks knowledge or information sufficient to admit or deny the 

allegations set forth in paragraph 23 of the complaint. By way of further answer, NuVox states 

that it has repeatedly requested that BellSouth provide records or other documentation in support 

of its allegations, but, to date, BellSouth has refused to provide any documentary proof in 

support of its claims. 

24. NuVox lacks knowledge or information sufficient to admit or deny the 

allegations set forth in the paragraph 24 of the complaint. By way of further answer, NuVox 

states that it has repeatedly requested that BellSouth provide records or other documentation in 

support of its allegations, but, to date, BellSouth has refused to provide any documentary proof 

in support of its claims. NuVox also notes that the audit at issue is an annual audit pertaining to 

the year leading up to March 15, 2002. While NuVox has a continuing obligation to ensure that 

it is providing a significant amount of local service to customers served via converted EELS, it 

has no obligation to ensure that it remains the customers sole provider of local service beyond 

the date of its certification. 

25. NuVox denies the allegations contained in paragraph 25 of the complaint. 

By way of further answer, NuVox states that BellSouth’s tariffed special access rates may be 

applicable to circuits that do not comply with the significant local use requirement. BellSouth is 

not automatically entitled to rerate these circuits to special access rates on the basis of an 

9 



incorrect certification. As stated above, the FCC specified three so-called safe harbor 

circumstances that allow requesting carriers to self-certify to incumbent LECs that they are 

complying with the FCC’s temporary use restriction. If a converted circuit does not qualify 

under the option pursuant to which it was certified, that converted circuit still might satisfy one 

of the remaining two safe harbors. 

26. NuVox denies the allegations contained in paragraph 26 of the complaint. 

27. NuVox denies the allegations contained in paragraph 27 of the complaint. 

By way of further answer, under the Agreement, BellSouth must file a post-audit complaint with 

the Commission if it seeks a redress as a result of the audit.” 

28. NuVox denies the allegations contained in paragraph 28 of the complaint. 

By way of further answer, as the Georgia Commission already has found, NuVox was and 

remains correct in insisting that BellSouth is required to demonstrate a concern and to retain an 

independent auditor prior to conducting an audit.20 BellSouth has done neither in this case. 

Moreover, BellSouth is not permitted to conduct a full-scale audit of all converted circuits; 

BellSouth only may audit those circuits for which it demonstrates a concern.*’ 

29. NuVox denies the allegations contained in paragraph 29 of the complaint. 

By way of further answer, as the Georgia Cornmission already has found, BellSouth is required 

to demonstrate a concern and to appoint an independent auditor to conduct the audit.22 BellSouth 

has done neither in this case. 

See Agreement, Att. 2, 9 10.5.4 (stating “[ilf, based on its audits, BellSouth concludes that ~ u V o x ]  is not 
providing a significant amount of local exchange traffic over the Combinations of loop and transport 
network elements, BellSouth may file a complaint with the appropriate Commission, pursuant to the 
dispute resolution process as set forth in this Agreement”). 

19 

20 

21 

See Georgia Order at  4-8 ,  14. 

Supplemental Order Clarification, 15 FCC Rcd at 9603, at note 86; see also Georgia Order at 1 1. 

See id.; see also Georgia Order at 5-8, 14. 
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30. NuVox admits the first sentence of paragraph 30 of the complaint. By 

way of further answer, contrary to BellSouth’s allegation, as the Georgia Commission already 

has found, the Agreement incorporates the concern, (which BellSouth seems to refer to in its 

complaint as the “reason”) and independent auditor requirements of the FCC’s Supplemental 

Order Clnrzjkation and requires BellSouth to demonstrate a specific, bona fide and legitimately 

related concern that NuVox has not met the criteria to which it certified ~ornpliance.’~ Indeed, 

BellSouth initially agreed with NuVox that the language of footnote 86 in the SuppZementaZ 

Order Clnuzfication required BellSouth to disclose to NuVox its concern that prompted the audit 

r eq~es t . ’~  BellSouth has not demonstrated a concern with respect to any converted EEL circuit 

in this case. 

Because the Supplemental Order Clarification contemplates that audits will be 

rare and only undertaken for the purpose of pursuing a legitimate and rationally related concern 

regarding compliance, the audit must not begin prior to BellSouth demonstrating a specific 

concern for each circuit at issue. BellSouth’s lack of a specific, bona fide and legitimately 

related concern regarding NuVox’s compliance on each circuit it seeks to audit demonstrates that 

BellSouth seeks an audit that is not permitted. 

NuVox denies the remainder of the allegations set forth in paragraph 30 of the 

complaint. By way of further answer, NuVox states that the Agreement specifically imposes a 

requirement on BellSouth that BellSouth must demonstrate a concern prior to conducting an 

Id. 

See Georgia Hearing‘ Tr. at 12, 11. 5-22; 13, 11. 1-7; 18, 11. 21-23; and 19, 11. 1-6; see nIso Email 
correspondence between John Heitmann, Kelley, Drye & Warren LLP, and Shelley Walls, BellSouth (Mar. 
27, 2002, Mar. 19, 2002) (appended hereto as Attachment 5) ;  Email from Parkey Jordan, BellSouth, to 
John Heitmann, Kelley Drye & Warren LLP (Apr. 1,2002) (appended hereto as Attachment 6 ) .  

23 

24 

DCOl/KASHJ/22 1459.4 11 



audit.25 Moreover, the Georgia Commission already has found that, under governing Georgia 

law, such a requirement exists. KPMG commenced an audit of 44 converted Georgia EEL 

circuits in November. KMPG is still conducting its audit as of this date. 

31. NuVox admits the allegations contained in the first sentence of paragraph 

3 1. NuVox denies the allegations contained in the remainder of paragraph 3 1. By way of further 

answer, NuVox notes that in stating the allegation, BellSouth shifts from properly characterizing 

the dispute as being over the auditor’s independence to whether both parties must agree on the 

choice of auditor prior to commencing the audit. BellSouth’s slight-of-hand, however, does not 

cure its failure to select an independent third party auditor. In the Supplementid Order 

Clarzj’kntion, the FCC explicitly requires the auditor to be independent.26 Moreover, the Georgia 

Commission agreed that the auditor must be independent and capable of performing an AICPA- 

compliant audit; thus, BellSouth’s requested auditor was not a~ceptable.’~ 

BellSouth has proposed to use as auditor a consulting enterprise that is incapable 

of performing an AICPA-compliant audit on its own and that has demonstrated a lack of 

discretion and good judgment by engaging in private mid-audit conversations with BellSouth 

without the audited party present.28 An independent auditor simply would not privately seek 

BellSouth’s help in conducting an audit. Yet, the record in the Georgia proceeding demonstrates 

that it did so. Moreover, the principals of BellSouth’s proposed auditor each have had prior 

careers with ILECs and their present consulting shop has a client base that appears 

26 

27 

See Agreement, Att. 2, 5 10.5.4; Agreement, General Terms and Conditions, 35.1 (stating that the 
are subject to all applicable federal and state law, which incorporates the Sirpplementnl 
Cla rificn t io ri) . 

Supplemental Order Clnrification, 15 FCC Rcd at 9604, l  3 1. 

25 

28 

to be 

parties 
Order 

See Georgia Order at 12-14 (stating that the “FCC has stated clearly not only that auditors must be 
independent but that the independent auditor must conduct the audit in compliance with AICPA 
standards .”). 

See Georgia Hearing Transcript at 198, 11. 14-25; 196,ll. 1-5; 201,ll. 8-25; and 202,11. 1-16. 
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composed almost entirely of ILECs and ILEC affiliates. In addition, in its proposal to BellSouth, 

the proposed auditor touts its success in using audits to recover millions of dollars for its ILEC 

clients. These circumstances suggest a biased notion of what would constitute a “successfu1 

audit” and an overall bias that would be difficult to overcome, notwithstanding the best of 

intentions. 

32. NuVox denies the allegations set forth in paragraph 32 of the complaint. 

Although there are several additional issues that NuVox would prefer to have resolved prior to 

initiation of an audit, NuVox and BellSouth previously agreed that they could be addressed in a 

state commission complaint filed by BellSouth, which is required under Section 10.5.4 of the 

Agreement prior to BellSouth’s taking action on any finding of non-~ornpliance.~~ For example, 

BellSouth has stated its intention to reconvert to special access any circuit found not to be in 

compliance and to charge a special access nonrecurring charge for doing so. In such instance, 

BellSouth, however, only would be entitled to the same billing change charge that applied to the 

original conversion. h addition, NuVox has previously indicated its consent to BellSouth’s 

assertion that BellSouth must pay for the cost of the audit and that any audit to be conducted will 

cost NuVox nothing, regardless of the results. 

33. NuVox denies the allegations contained in paragraph 33 of the cornplaint. 

The record compiled before the Georgia Commission reveals that, in negotiating their 

interconnection agreement, the Parties agreed to delete language that could have been interpreted 

to provide BellSouth with the sole discretion to conduct, and thus have an unconditional right to, 

an audit.30 Contrary to BellSouth’s assertion that it has an “unconditional right” to audit 

Section 10.5.4 of the Agreement provides that BellSouth may invoke the dispute resolution provisions of 
the Agreement and file a complaint with the Commission if an audit determines that certain circuits are not 
in compliance with the FCC’s temporary use restriction, 

29 

30 See Georgia Order at 8 (citing Georgia Hearing Tr. at 278). 
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NuVox’s records, the FCC made clear in the Supplemental Order Clarification that BellSouth’s 

right to audit is limited. The Agreement incorporates these components of the Supplemental 

Order CZarrJicatiorl. Specifically, the FCC found that: (1) audits will not be routine practice and 

may be conducted only under limited circumstances and only when the ILEC has stated a 

concern that the requesting carrier is not meeting the qualifying criteria; and (2) such an audit 

must be performed by an independent third party, which is hired and paid for by the ILEC.31 

CAUSES OF ACTION 

34. NuVox incorporates its responses to paragraphs 1-33 as if set forth fully 

herein. 

35. NuVox denies the allegations set forth in paragraph 35 of the cornplaint, to 

the extent that BellSouth claims that NuVox has breached the Agreement or continues to breach 

the Agreement. NuVox admits that the Agreement is governed by Georgia law. 

36. NuVox denies the allegations set forth in paragraph 36 of the complaint. 

By way of further answer, NuVox states that this complaint does not pertain to damages; the 

purpose of this proceeding is solely to determine whether BellSouth is permitted to conduct an 

“annual audit” for the period ending March 15, 2002. If BellSouth were to seek any damages, 

pursuant to the Agreement, it would need to file a post-audit complaint.32 

37. NuVox denies the allegations set forth in the first sentence in paragraph 37 

of the complaint. By way of further answer, BellSouth is not permitted to conduct an audit of all 

converted circuits. Further, as stated above, BellSouth is not required to conduct an audit of any 

circuit until BellSouth has demonstrated a concern, which it has not done. NuVox lacks 

32 

Supplerne)ztnl Order Clcrrgfictltion, 15 FCC Rcd at 9 5 8 7 , l  1; 9603, ’f[ 31 & n.86. 

See supra note 29. 

31 
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knowledge or information sufficient to admit or deny the allegations contained in the second 

sentence of paragraph 37 of the complaint. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE: UNCLEAN HANDS 

1, BellSouth’s repeated refusals to demonstrate a concern with respect to the 

converted circuits it seeks to audit is in violation of the Agreement which incorporates the 

SupplementaE Order ClarzJcation ’s requirement that BellSouth must demonstrate a concern prior 

to conducting an audit. See infra at 2 (quoting Georgia Order at 8). Despite NuVox’s repeated 

requests, BellSouth has failed to demonstrate any “concern” with respect to the converted EEL 

circuits that it seeks to audit. Therefore, BellSouth’s repeated refusals to demonstrate a concern 

bar BellSouth’s claims in this case. 

2. BellSouth steadfastly has refused to conduct its audit with persons that are 

independent third party auditors, as required by the Agreement, which incorporates the 

independent auditor requirement set forth in the Supplemental Order Chrlficntion. See infra 

Answer at 2 (citing Georgia Order at 12-13). NuVox has raised legitimate doubts about the 

independence of ACA, the company that BellSouth selected to perform the audit. Indeed, as a 

result of the Georgia Order, BellSouth is using an AICPA-complaint auditor, KPMG for its 

Georgia audit. In Florida, however, BellSouth refuses to respond to these concerns and 

steadfastly refuses to conduct the audit with AICPA-compliant auditors, and instead insists on 

using ACA. Therefore, BeellSouth’s repeated refusals to obtain an independent auditor to 

conduct the audit bar BellSouth’s claims in this case. 

3. The parties’ rights and obligations under the Agreement are governed by 

Georgia law. Agreement, § 23. Under Georgia law, “unclean hands” bars a complainant from 
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obtaining relief if the litigant has engaged in misconduct “directly relat[ing] to the subject matter 

of the transaction concerning which relief is sought.” Rose v. Cain, 247 Ga. App. 481, 485, 544 

S.E.29 453, 457 (2000); see also Fuller v. Fuller, 211 Ga. 201, 202, 84 S.E.2d 665 (1954); 

O.C.G.A. 8 23-1-10 (2003) (“[hle who would have equity must do equity and must give effect to 

all equitable rights of the other party respecting the subject matter of the action”). The law 

embodies the concept that “one will not be permitted to take advantage of his own wrong.” 

Dobbs v. Dobbs, 270 Ga. 887, 888, 515 S.E.2d 384, 385 (internal citations omitted). Because 

BellSouth has failed to comply with the Agreement’s concern and independent auditor 

requirements, which are incorporated into the Agreement via sections 23 and 3 5.1 of the General 

Terms and Conditions, BellSouth cannot pursue its complaint against NuVox. 

SECOND AFFIRMATIVE DEFENSE: BREACH OF CONTRACT: 
FAILURE TO SATISFY CONDITION PRECEDENT 

4. NuVox incorporates by reference its allegations in paragraphs 1-3 of its 

Affirmative Defenses as if set forth fully herein. 

5 .  Under the Agreement, BellSouth is required to demonstrate a concern 

prior to conducting an audit and to hire an independent auditor to conduct such an audit. 

BellSouth has failed to demonstrate a concern and has failed to hire an independent auditor. 

6 .  Accordingly, it was BellSouth that materially breached the Agreement and 

failed to satisfy a condition precedent to its ability to conduct an audit. Thus, BellSouth is 

precluded from any recovery against NuVox. 

THIRD AFFIRMATIVE DEFENSE: WAIVER 

7. NuVox incorporates by reference its allegations in paragraphs 1-6 of its 

Affirmative Defenses as if set forth fully herein. 

, 
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8. Upon information and belief, BellSouth is prohibited from recovering 

against NuVox by the doctrine of waiver because BellSouth’s own actions prevent it from 

making claims against NuVox. 

FOURTH AFFIRMATIVE DEFENSE: COLLATERAL ESTOPPEL 

9. NuVox incorporates by reference its allegations in paragraphs 1-8 of its 

Affirmative Defenses as if set forth fully herein. 

10. BellSouth already has litigated the same core legal issues raised in this 

action before the Georgia Commission, and the Georgia Commission has rendered a final 

decision on the merits. Both NuVox and BellSouth were parties to that litigation, and BellSouth 

had a full and fair opportunity to present its claims before that commission. 

11. Accordingly, BellSouth is barred from relitigating these same core legal 

issues in this forum by the doctrine of collateral estoppel. 

FIFTH AFFIRMATIVE DEFENSE: RES JUDICATA 

12. NuVox incorporates by reference its allegations in paragraphs 1-1 1 of its 

Affirmative Defenses as if set forth fully herein. 

13. BellSouth already has brought these same causes of action against NuVox 

in a suit before the Georgia Commission. The Georgia Commission rendered a final judgment of 

those causes of action on the merits. Accordingly, BellSouth is barred by the doctrine of res 

judicata from relitigating the same causes of action in this forum. 

SIXTH AFFIRMATIVE DEFENSE: FULL FAITH AND CREDIT 

14. NuVox incorporates by reference its allegations in paragraphs 1-13 of its 

Affirmative Defenses as if set forth fully herein. 
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15. The Georgia Commission already has rendered a final decision on the 

same cause of action and the same issues that are present in this proceeding, Under the Full 

Faith and Credit Clause of the United States Constitution, the Commission may be required to 

render a decision consistent with the Georgia Commission decision. See Global Nups, Inc. v. 

Verizon New England Inc., 332 F.Supp.2d 341 (D. Mass. 2004). 

PRAYER FOR RELIEF 

1. For the reasons stated above, NuVox requests that the Commission deny 

BellSouth’s corresponding prayer for relief. 

2. Nuvox requests an evidentiary hearing pursuant to section 120.57(1) and 

section 120.569, Florida Statutes so that disputed issues of material fact may be resolved. 

Among the issues of material fact in dispute are: 

a. Whether the parties intended to incorporate into the Agreement the 

Supplemental Order Clarzjication ’s concern and independent auditor requirements; 

b. Whether BellSouth demonstrated concern sufficient to justify an audit of 

particular converted circuits; 

c. Whether the auditor selected by BellSouth to perform an audit is 

independent and authorized to transact business in the State of Florida; and 

d. Whether BellSouth seeks to audit circuits that were not converted at the 

time of its March 15, 2002 notice. 

3, NuVox requests that the Commission deny BellSouth’s request to use any 

and all records o f  its own or its selected auditor’s choosing, including records that contain 

customer proprietary network information (CPNI) and records that are carrier proprietary 

information (CPI). Under section 222 of the Communications Act of 1934, as amended (the 
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“Act”), carriers only are permitted to use CPNI and CPI for the purpose of providing the 

telecommunications services requested. The information that BellSouth already has used - 

CPNI and NuVox CPI - and the information that BellSouth seeks to use - more CPNI and CPI 

(including third party CP1) - was provided solely for the purpose of BellSouth’s provision of 

UNEs and other services. The purpose for which BellSouth intends to use CPNI and CPI is not 

permitted under the Act, and the Commission should not sanction BellSouth’s misuse of CPNI 

and CPI. Any audit conducted should be limited to an audit of NuVox’s records.33 

4. NuVox requests that the Commission deny BellSouth’s request for 

interest. Neither Section 10.5.4 of the parties’ Agreement nor the Supplemental Order 

CZnu@cation provide for interest. Moreover, as stated above, the issue of damages, if any, is not 

properly part of this proceeding. 

Agreement, Att. 2,  $ 10.5.4; Siipplemental Order Clarrfication, 15 FCC Rcd at 9603-04,TV 29, 31-32 
(limiting the scope of audits). 

33 
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WHEREFORE, NuVox respectfully requests that the Florida Public Service 

Commission deny BellSouth’s complaint and all of the relief sought forth therein and grant 

NuVox’s Affirmative Defenses. 

Respectfully submitted, 

NuVox Communications, Inc. 

John J. Heitmann 
Jennifer M. Kashatus 
KELLEY DRYE & WARREN LLP 
1200 19‘~  Street, NW 
Suite 500 
Washington, D.C. 20036 
(202) 955-9600 (telephone) 
(202) 955-9792 (facsimile) 
j h ei tm ann @kel1 e yd rye. c o M 

jkashat us(Zikcllcydryc.com 

Tallahassee, Florida 32301 
(850) 681-3828 (telephone) 
(850) 681-8788 (facsimile) 
j m o vl ei r @; ni o VI e 1 aw . coin 

Counsel to Nu Vox Communications, Inc. 

February 23,2005 
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Docket No. 12778-U 

In Re: Enforcement of Interconnection Agreement Between B ellSouth 
Telecommunications, Inc. and NuVox Communications, Inc. 

ORDER ADOPTING IN PART AND MODIFYING IN PART THE HEARING 
OFFICER’S RlECOMMENDED ORDER 

BY THE COMMISSION: 

This matter arises from the May 13, 2002 Complaint by BellSouth Telecommunications, 
Inc. (“BellSouth”) filed with the Georgia Public Service Commission (“Commission”) against 
NuVox Communications, Inc. (“NuVox”) to enforce the parties’ interconnection agreement 
(“Agreement”). BellSouth asserts that it has the right under the parties’ interconnection 
agreement to audit NuVox’s records in order to confirm that NuVox is complying with its 
certification that it is the exclusive provider of local exchange service to its end users. The 
facilities that BellSouth wishes to audit were initially purchased as special access facilities but 
were subsequently converted to enhanced extended loops (“EELS”) based on NuVox’s self- 
certification that the facilities were used to provide a significant amount of local exchange 
service. 

In construing the interconnection agreement, it is necessary to consider the June 2, 2000 
order of the Federal Communications Commission ((‘FCC”) in Implementation of the Local 
Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, FCC 00- 
183 (“Supplemental Order Clarification”). The parties disagree both with respect to the meaning 
of the FCC order, and the extent to which the order was incorporated into the Agreement. 

I. STATEMENT OF PROCEEDINGS 

On May 13, 2002, BellSouth filed its Complaint to enforce the parties’ Commission- 
approved interconnection agreement. The specific relief requested by BellSouth was that the 
Commission resolve the Complaint on an expedited basis, declare that NuVox breached the 
interconnection agreement by rehsing to allow BellSouth to audit the facilities NuVox self- 
certified as providing “a significant m o u n t  of local exchange service,” require NuVox to allow 
such an audit as soon as BellSouth’s auditors are available and order NuVox to cooperate with 
the auditors selected by BellSouth. (BellSouth Complaint, pp. 5-6). NuVox filed with the 
Commission its Answer to the Complaint on May 21,2002. NuVox supplemented its Answer on 
June 4,2002. 
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A. Initial Assignment to Hearinp Officer 

In an effort to accommodate BellSouth’s request for expedited treatment, the 
Commission assigned the matter to a Hearing Officer for oral argument. Oral argument took 
place before the Hearing Officer on August 13,2002. BellSouth and NuVox filed their briefs on 
October 4 and October 7, 2002 respectively. Regarding whether an audit should be allowed to 
proceed, the relevant questions were whether BellSouth was required to demonstrate a cuncern 
that NuVox had not satisfied the criteria of its self-certification, and whether, if required, 
BellSouth had demonstrated such a concern. In the event that BellSouth was permitted to 
proceed with the audit, NuVox objected to the auditor BellSouth intended to use charging that 
the auditor was not independent. 

On November 5, 2002, the Hearing Officer issued an Order Denying Request to 
Dismiss, Deny or Stay Consideration, Denying Request to Enter an Order that the 
Interconnection Agreement has been Breached and Granting Request to Audit. The Hearing 
Officer determined that it was not necessary to reach the issue of whether BellSouth was 
required to demonstrate a concern because BellSouth did show that it had a concern. (November 
5, 2002 Order, p. 5) .  The Hearing Officer based this conclusion upon BellSouth’s allegations 
that records Erom Florida and Tennessee indicated that in those states an inordinate amount of the 
traffic from NuVox was not local. Id. at 8. BellSouth had asserted that, because most customers 
generate more local than toll calls, if NuVox were the exclusive provider, it would be expected 
that a significant percentage of the carrier’s traffic would be local. (BellSouth October 4, Brief, 
p. 10). Yet, according to BellSouth, its records reflected that local traffic constituted only 25% 
of its traffic in one state. Id. at 11. An additional issue raised by NuVox was whether the auditor 
BellSouth intended to use, American Consultants Alliance (“ACA”), was independent. The 
Hearing Officer rejected NuVox’s charges that ACA was not independent. (Hearing Officer’s 
November 5,2002 Order, pp. 8-1 0). 

On November 26, 2002, NuVox applied to the Commission for review of the Hearhg 
Officer’s decision. NuVox challenged both the Hearing Officer’s conclusions that BellSouth 
demonstrated a concern and that the auditor was independent. (NuVox Application, p. 2). 
Finding that questions remained essential to the resolution of the issues, the Commission 
remanded the matter to a Hearing Officer for an evidentiary hearing on “whether BellSouth was 
obligated to demonstrate a concern prior to being entitled to conduct the requested audit of 
NuVox, whether BellSouth demonstrated a concern and whether the proposed auditor is 
independent.” (Remand Order, p. 2). 

B. Second Assignment to a Hearing Officer 

As a preliminary matter, the Hearing Offrcer denied NuVox’s request for discovery and 
request that the dates for this proceeding be based upon the date on which the FCC releases the 
Triennial Review Order. (Procedural and Scheduling Order, p. 2). On October 17, 2003, an 
evidentiary hearing was held before the Hearing Officer. Nuvox and BellSouth filed briefs on 
December 23, 2003 and December 29, 2003 respectively. On February 11, 2004, the Hearing 
Officer issued his Recommended Order on Complaint (“Recommended Order”). 
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The Hearing Officer first determined that BellSouth was obligated to demonstrate a 
concern. The Hearing Officer based this conclusion upon evidence that in negotiating the 
interconnection agreement the parties were cognizant of the Supplemented Order Clarification 
and that the language of the interconnection agreement does not make it exempt from the 
requirements of this order to show a concern. (Recommended Order, pp. 8-9). 

The Hearing Officer next determined that BellSouth demonstrated a concern that NuVox 
is not the exclusive provider of local exchange service. Id. at 9-10, This conclusion was b a e d  
on BellSouth’s identification of forty-four EELs in Georgia that NuVox is using to provide local 
exchange service to end users who the Hearhg Officer found also receive local exchange service 
from BellSouth, Id. at 9. 

The Hearing Officer then found that BellSouth’s proposed auditor is an independent third 
party auditor as required by the SupplemenraZ Order CZar8cation and the Agreement. The 
Hearing Officer concluded that the evidence did not demonstrate that ACA was subject to the 
control or influence of, associated with or dependent upon BellSouth. Id. at 11. The Hearing 
Officer determined that neither the interconnection agreement nor the Suppkmental Order 
CZarlJication requires that the auditor comply with American Institute of Certified Public 
Accountants (“AICPA”) standards; therefore to the extent NuVox insists upon the proposed 
auditor’s adherence to those standards, NuVox should bear the additional costs. Id. 

C. Petitions for Review of the Recommended Order 

On March 12, 2004, NuVox filed its Objections to and Application for Commission 
Review of Recommended Order on Complaint. On this same date, BellSouth filed its Petition 
for Review of Recommended Order. 

NuVox raised numerous grounds of disagreement with the Hearing Officer’s 
Recommended Order. First, NuVox argued that the Hearing Officer erred in finding that 
BellSouth demonstrated a concern. As a preliminary matter, NuVox argued that BellSouth’s 
notice was deficient because BellSouth didn’t have a concern at the time it notified NuVox of its 
intent to audit. (Objections, p. 2). NuVox also contended that BellSouth did not include any 
evidence to support the Hearing Officer’s conclusion that NuVox does not provide a significant 
amount of local exchange service to a number of customers NuVox serves via EELs. Id. at 5.  
NuVox charged that the Hearing Officer erred in finding that BellSouth supplied evidence 
demonstrating BellSouth provides local exchange services to thirty or so NuVox customers 
served by forty-four converted EELs in Georgia. Id. at 6. 

The second component of the Recommended Order that NuVox takes issue with is the 
conclusion that BellSouth is entitled to audit all of NUVOX’S EELs in Georgia. NuVox stated that 
the scope of the audit, if approved, should be limited to those circuits for which BellSouth has 
demonstrated a concern. (Objections, p. 16). NuVox argued that BellSouth’s alleged concern is 
customer and circuit specific. _Id. at 17. NuVox also relied upon the Suppfemental Order 
Clarficatian to support a narrower scope for any audit, The Supplemental Order Clar9cation 
permits only limited audits that will not be routine. (Objections, p. 17, citing to Supplemental 
Order Clarification, qn 29,3 1-32). 
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NuVox also argued that the Hearing Officer erred in concluding that the proposed auditor 
is independent. The standard used by the Hearing Officer for independence was that the auditor 
could not be subject to the control or influence of, associated with or dependent upon BellSouth. 
(Recommended Order, p. 11). While NuVox did not find fault with this standard, it argued that 
the Hearing Officer misapplied the standard in this instance. NuVox contended that admissions 
by BellSouth’s witness of discussions with the proposed auditor concerning matters such as the 
Supplemental Order Chrzfzcation and other audits reveal that ACA is subject to the influence of 
BellSouth. NuVox also claimed that ACA received training from 
BellSouth, and consulted with BellSouth during audits. Id. at 20. 

(Objections, p. 19). 

Finally, NuVox requested that the Commission stay the order should it be determined that 
BellSouth may proceed with the audit. NuVox asserts that it will be irreparably harmed by such 
a Commission order. (Objections, p. 22). 

BellSouth raised two points in its Petition for Review of Recommended Order. First, 
BellSouth requested that the Commission clarify that BellSouth is authorized to provide the 
auditor with records in BellSouth’s possession that contain proprietary information of another 
carrier. BellSouth argued that review of this information is likely to uncover additional 
violations by NuVox. (Petition, p. 3). BellSouth argued that such records include information 
that may not be subject to disclosure absent an order fiom a regulatory agency, Id. 

The second argument raised by BellSouth in its Petition is that the Hearing Officer erred 
in finding that BellSouth is required to demonstrate a concern before conducting an audit. 
BellSouth asserted that the SuppZernental Order CZarzjcation only requires that incumbent local 
exchange carriers (“ILECs”) have a concern, not that such a concern be stated or demonstrated. 
In addition, the parties’ interconnection agreement does not include this requirement that 
BellSouth demonstrate a concern, and differs fiom the federal law on other aspects of the audit. 
(Petition, pp. 11-12). 

11. JURISDICTION 

The Commission has general jurisdiction over this matter pursuant to O.C.G.A. $ 8  46- ’ -  
20(a) and (b), which vests the-Commission with authority over all telecommunications carriers in 
Georgia. O.C.G.A. $ 46-5-168 vests the Commission with jurisdiction in specific cases in order 
to implement and administer the provisions of the Georgia’s Telecommunications and 
Competition Development Act of 1995 (“State Act”). The Commission also has jurisdiction 
pursuant to Section 252 of the Federal Telecommunications Act of 1996 (“Federal Act”). Since 
the Lnterconnection Agreement between the parties was approved by Order of the Commission, a 
Complaint that a party is in violation of the Agreement equates to a claim that a party is out of 
compliance with a Commission Order. The Cornmission is authorized to enforce and to ensure 
compliance with its orders pursuant to O.C.G.A. $ 5  46-2-20(b), 46-2-91 and 46-5-169. The 
Commission has enforcement power and has an interest in ensuring that its Orders are upheld 
and enforced. Campaim for a Prosperous Geomia v. Georaia Power Company, 174 Ga. App. 
263, 264,329 S.E.2d 570 (1985). 
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11. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

A. BellSouth is required to demonstrate a concern. 

The first issue to address is whether BellSouth was required to demonstrate a concern that 
NuVox is not satisfylng the terms of its self-certification. If the Commission were to determine 
that BellSouth need not demonstrate a concern, then it becomes a moot question as to whether 
BellSouth did, in fact, present evidence adequate to show that it has a concern. If the 
Commission determines that BellSouth must make such a showing, then the Commission must 
turn its attention to the evidence in the record. 

There are two questions that must be answered in determining whether BellSouth must 
show a concern. The first question is whether the Supplemental Order C l a r i f i ~ ~ t i ~ n  requires that 
an ILEC demonstrate a concern prior to conducting this type of audit. If this question is 
answered in the affirmative, the next question is whether the parties’ interconnection agreement 
opts out of this requirement. 

The Commission StdY (“Stdf’) recommended that the Commission determine that 
BellSouth was required to demonstrate a concern. The Supplementd Order CZarificatian 
requires that the EEC demonstrate a concern prior to conducting an audit, The Supplemental 
Order Clarification states that audits should only take place when the ILECs have a concern. 
(Supplemental Order Clarijkation, 7 3 1, n.86). This reading of the Supplemental Clarification 
Order is reinforced by the Triennial Review Order, which states as follows: 

Although the bases and criteria for the service tests we impose in this 
order differ fiom those of the Supplemental Order Clarification, we 
conclude that they share the basic principles of entitling requesting carriers 
unimpeded UPE access based upon self-certification, subject to later 
verification based upon cause, are equally applicable. 

(Triennial Review Order, 7 622). 

This language eliminates any ambiguity over whether the above-cited footnote in the 
SuppZementuZ Order CZarlfication was intended to make the demonstration of a concern a 
mandatory pre-condition of these audits. Not only does the Triennial Review Order provide that 
ILECs must base audits on cause, but it states that this principle is shared by the Supplemental 
Order Clarrfication. At the time the parties negotiated their interconnection agreement, federal 
law required that BellSouth demonstrate a concern prior to conducting an audit. 

BellSouth’s argument that at most ILECs only have to “have” a concern, rather than an 
obligation to state or demonstrate the required concern has no merit. Such a construction would 
render meaningless the FCC’s requirement, A construction that would allow BellSouth to meet 
the concern requirement, without so much as stating what that concern is, sets the bar 
unacceptably low. 
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(Agreement, Att. 2, 3 10.5.4). 

BellSouth emphasized that parties may voluntarily agree to terms and conditions that would not 
otherwise comply with the law. (BellSouth Petition, p. 6). BellSouth argued that the parties 
negotiated specific terms and conditions for audits, and that pursuant to federal law, these are the 
terms and conditions that should govern their audit rights. Id. Specifically, BellSouth attacked 
NUVOX’S reliance on the Georgia Supreme Court’s decision in Van Dyck, which involved the 
“automatic proration” of alimony or child support. The Court in Van Dyck concluded, inter alia, 
that because some sections of the parties’ contract provided for “automatic proration” based on 
contingent events, the parties’ failure to include the same language in the section under dispute 
meant that no such “automatic proration” was intended in relation to that section. Van Dyck, 263 
Ga. at 164. BellSouth points out that NuVox and BellSouth expressly reference the 
SuppZementaZ Order Clarijicotion at times in the Agreement, but not with respect to the audit 
rights. @ellSouth Petition, p. 11). BellSouth reasons that Van Dyck therefore supports its 
position. Id. 

BellSouth’s analysis overlooks a key distinction between this case and Van Dyck. In Vun 
Dyck, the applicable law prohibited “automatic proration,” except as specifically provided fur in 
the decree. Van Dyck, 263 Ga. at 163. The provision in dispute in that case did not specifically 
provide for “automatic proration,” and the Court did not construe the provision to allow for such 
a proration. Id. Therefore, the Court found that the agreement did not reflect the intent to differ 
from applicable law. In contrast, BellSouth asks this Commission to conclude that the relevant 
law does not apply to this section of the Agreement. It is one thing to say an agreement that 
specifies a variance fiom existing law in one section reflects intent to follow existing law in a 
different section where no such specification is made; it is quite another to conclude that an 
agreement that specifies compliance with existing law in one section reflects intent to vary from 
existing law where no such specification is made. 

BellSouth also argues that the Jenkins decision favors its position because the Agreement 
sets forth the “legal principles to govern” the terms of the audit. (BellSouth Petition, p. 12). 
BellSouth states that the parties agreed that the Agreement “contains language making the giving 
of 30 days’ notice the only precondition that must be satisfied before BellSouth can conduct an 
audit.” Id. The Agreement, however, does not state that the notice is the only precondition. 
The Agreement does not address the requirement to demonstrate a cuncem, and that is the 
specific issue in dispute. Without language evidencing intent to vary from the requirement to 
show a concern, it is unreasonable to conclude that NwVox intended to waive its protection under 
federal law. 

Unless a contract is ambiguous, the finder of fact need not look any further than the 
language in the agreement to determine the intent of the parties. Undercofler u, Whiteway Neon 
Ad, Inc., 114 Ga. 644 (1966). An agreement cannot be deemed ambiguous until “application of 
the pertinent rules of interpretation leaves it uncertain as to which of two or more possible 
meanings represents the true intention of the parties.” Crooks v. Crim, 159 Ga. App. 745, 74% 
(1 98 1). Construing the contractual provision in question in accordance with well-established 
rules of construction results in the conclusion that BellSouth is obligated to demonstrate a 
concern. Even if the Commission were to find the contract ambiguous, the evidence of intent 
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. 

presented at the hearing supports NUVOX’S arguments that the parties intended for BellSouth to 
be obligated to show a concern prior to conducting an audit. 

NuVox sponsored the testimony of Hamilton Russell, one of the NuVox employees 
personally responsible fur negotiating the interconnection agreement. Mr. Russell testified that, 
during the negotiation process, the parties discussed the c‘concem~’ requirement, and that the 
parties agreed that BellSouth must state a valid concern prior to initiating an audit. (Tr. 278). 
Mr. Russell testified fbrther that the parties agreed to strike the language proposed by BellSouth 
that would have allowed BellSouth to conduct the audit at its “sole discretion.” (Tr. 278). The 
interconnection agreement does not provide that BellSouth may conduct an audit at its sole 
discretion, but remains silent on the “concern” requirement. Had language allowing BellSouth to 
conduct the audit at its sole discretion been incorporated into the final Agreement, then it may 
have withstood the presumption that the parties intended to contract with reference to existing 
law. That such language was proposed, and that NuVox balked at its inclusion, supports a 
finding that the parties agreed to follow the existing law as set forth in the Supplemental Order 
CIa riFcation. 

The Commission adopts the Staff‘s recommendation that the Agreement requires 
BellSouth to demonstrate a concern prior to conducting an audit. Such a concern was required 
under relevant law at the time the parties negotiated the Agreement, and it does not contain any 
language indicating that the parties did not intend to contract with reference to existing law. 
Even if the Agreement were found to be ambiguous, which it is not, the evidence in the record 
demonstrates that the parties intended for BellSouth to have to demonstrate a concern prior to 
conducting an audit. 

B. BellSouth demonstrated a concern. 

The Hearing Officer correctly explained that a concern “cannot be so speculative as to 
render the FCC’s requirement meaningless, nor can the standard for determining whether a 
concern exists be so hgh  as to require an audit to determine if such a concern exists.” 
(Recommended Order, p. 9). Neither party disputed t h i s  standard. 

h its effort to demonstrate a concern, BellSouth presented evidence of forty-four EELs in 
Georgia that NuVox is using to provide local exchange service to end users who also receive 
local exchange service from BellSouth. (Tr. 96-98, BellSouth Exhibit 2 (proprietary)). 
BellSouth compared the name and location of each NuVox end user customer served by EEL 
circuits with BellSouth end user records and discovered forty-four EELs in Georgia that NuVox 
is using to provide local exchange service to end users that are also receiving local exchange 
service from BellSouth.’ (Tr. 98). BellSouth argued that NuVox cannot be the exclusive 
provider of local exchange service to an end user that also receives this service from BellSouth. 
(Tr. 98). 

In her prefiled direct testimony, Ms. Padgett stated that Be31South had identified at least forty- 
five circuits. This number was subsequently amended to forty-four. (See BellSouth’s Post- 
Hearing Brief, p. 21). 
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NuVox argued that BellSouth’s evidence does not show that BellSouth provides local 
exchange service to customers of NuVox served via converted EELS. (NuVox Post-Hearing 
Brief, p. 36). Through cross-examination of BellSouth’s witness, NuVox explored several 
reasons that the customers alleged to be receiving local exchange service from BellSouth were 
not, in fact, receiving such service. NuVox asserted that (1) the numbers for the customers 
identified as BellSouth end users generated a “not active” or “this number has been 
disconnected” recording when called; (2) the name of the BellSouth’s customer was different 
than the name of the customer served by NuVox; (3) the address of BellSouth’s end user was 
different than the address for NuVox’s customer; and (4) certain numbers when dialed “ring to a 
computer or modem,” which, according to NuVox, means the customer is receiving DSL and not 
local exchange service. Tr. at 164, 167-168, 173, 180483. 

BellSouth witness Ms. Padgett testified that there were expImations for each of NuVox’s 
assertions. First, Ms. Padgett testified that NuVox may have gotten a “not active” or “this 
number has been disconnected” recording for certain BellSouth customers because it appeared 
NuVox was dialing the wrong number or was dialing the billing number, which is not a valid 
telephone number. (Tr, 233-2341, Ms. Padgett explained that differences in customer names 
may be the result of the same customer going by two different names. (Tr. 169-170). The same 
is true for differences in customer addresses, which can be explained by the customer’s use of a 
“different naming convention” when establishing service. (Tr. 175- 176). An alternative 
explanation for a difference in address may be that the customer receives service at one address 
but has bills sent to a different address. (Tr. 236). Ms. Padgett also testified that digital 
subscriber line (“DSL”) service works on the high frequency portion of a loop, while telephone 
service works on the low frequency portion. (Tr. 236). If the telephone number of an end user 
who receives DSL service is dialed, the call would still be completed. (Tr. 236). The Hearing 
Officer concluded that Ms. Padgett’s explanatjons were reasonable. (Recommended Order, p. 
10). 

In its Objections to and Application for Review of the Recommended Order, NuVox 
states that ElellSouth did not “prove” that it was providing local exchange service to the end use 
customers in question. (See Objections, p. 9 “does not constitute proof that BellSouth provides 
local service,” p.10 “BellSouth Exhibit 2 cannot reasonably be found to constitute proof that 
BellSouth provides local service . . .” ). NuVox also states that “it has never been established” 
that BellSouth provides service to these customers. Id. at 7. In making these arguments, NuVox 
sets the “concern” standard unreasonably high. The stated purpose of BellSouth’s audit is to 
examine whether NuVox is complying with its certification as the exclusive provider of local 
exchange service. If the c‘concern’’ requirement was construed to require BellSouth to prove that 
NuVox was not the exclusive provider of service in order to conduct such an audit, then no audit 
would be necessary in the event the concern was satisfied. To state that BellSouth cannot 
conduct an audit unless it proves its case prior to conducting an audit is effectively stripping 
BellSouth of any audit rights it has under the Agreement. 

BellSouth presented the Commission with evidence that supported that it had a concern 
that NuVox was not the exclusive provider of local exchange service. NuVox questioned the 
evidence, and BellSouth provided credible explanations in response to those questions. NuVox 
charges that these explanations were mere speculation, and that BellSouth’s witness did not have 
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actual knowledge that these explanations were accurate. (Objections, pp. 12- 13). Again, the 
issue is not whether BellSouth can demonstrate with certainty that NuVox is in violation of the 
safe harbor provision, but rather, that it has a legitimate concern. By providing credible 
explanations for the questions raised by NuVox, BellSouth satisfies this requirement. It is 
reasonable to conclude that BellSouth has stated the necessary concern. 

The Commission concludes that BellSouth has submitted suficient evidence to 
demonstrate a concern that NuVox is not the exclusive provider of local exchange service to a 
number of customers served via converted EELs. The Commission emphasizes that the 
detennination that the concern requirement was satisfied is fact-specific. 

The Staff recommended that the Commission reject NUVOX’S argument that BellSouth 
should have to re-file the notice of its intent to conduct an audit. The Agreement provides 
BellSouth may proceed with an audit upon thirty days notice. (Agreement, Att, 2, § 10.5.4). 
BellSouth initially relied upon data fiom Tennessee and Florida related to the division between 
local and toll calls. On remand, BellSouth raised a separate concern related to forty-four 
converted circuits in Georgia. NuVox argued that, because the notice issued related to the initial 
concern, BellSouth failed to meet this requirement in the Agreement. (Objections, pp. 2-3). 

NuVox received ample notice of the concern raised by BellSouth during the remanded 
proceeding to the Hearing Officer. It cross-examined BellSouth extensively on the alleged 
concern. It sponsored witnesses to rebut the allegations of BellSouth. It briefed the issues before 
the Commission. The apparent intent of the notice requirement in the Agreement is to protect 
NuVox corn BellSouth commencing an audit without NuVox having any opportunity to 
challenge the concern, raise any objection or otherwise prepare in an effort to minimize the 
disruption to its business that an audit would cause. That this order is being released two years 
after BellSouth filed its Complaint in this docket indicates that NuVox has not lacked for 
preparation. NuVox has not cited to anything that the Agreement requires a s  to the form of the 
notice. As BellSouth points out, “no particular form of written notice is required.” (BellSouth 
Response to NuVox Objections, p. 2). Because NuVox has been onmotice for more than thirty 
days that BellSouth intended to audit based on the concern raised with the forty-four converted 
circuits, allowing BellSouth to proceed with an audit without serving additional notice upon 
NuVox meets both the spirit and the letter of the Agreement. Furthermore, NuVox’s argument is 
based on the incorrect premise that BellSouth’s initial concern was determined to be inadequate. 
That is not the case. The Commission remanded the matter for an evidentiary hearing once it 
determined that there were significant questions of fact remaining without any evidentiary 
hearing. 

The Commission adopts the Staffs recommendation that BellSouth satisfied the concern 
requirement in the Agreement. In relation to BellSouth’s showing of a concern, the Staff 
recommended that to the extent the Recommended Order concludes that BellSouth was 
providing service to EELs for which NuVox has contended it is the exclusive provider, that 
finding should be modified to state that the Commission finds BellSouth has provided evidence 
indicating that it may be providing such service. The Cornmission does not need to reach the 
question of whether BellSouth is providing this service until BellSouth presents the results of 
ACA’s audit. The Commission adopts the S t a f h  recommendation on th is issue. 
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C. The xoPe of the audit should be limited to the fortyfour EELs for which 
BellSouth demonstrated a concern. 

The Recommended Order states that the audit should apply to all EELs. (Recommended 
Order, p. 10). The Staff recornmended that the Commission limit the scope of the audit to 
converted EELs because such an order was consistent with the relief sought in BellSouth’s 
complaint. In other words, the relief granted by the Hearing Officer on this issue surpassed the 
relief that BellSouth had requested. 

NuVox argued that the scope of the audit should be limited to the circuits for which 
BellSouth has stated a concern. NuVox based this argument on both applicable facts and law. 
BellSouth’s allegations related to the forty-four circuits do not apply to any other converted EEL 
circuits used by NuVox in Georgia. (NuVox Post-Hearing Brief, p. 44). In addition, the 
Supplemental Order Clarification permits only limited audits. (Nuvox Brief, p. 44, citing to 
SuppZernsntaZ Order Clarification q’I[ 29, 3 1-32). NuVox argued that permitting BellSouth to 
audit those circuits for which no concern has been raised would not constitute a limited audit. 
(NuVox Post-Hearing Brief, p. 44). 

The Commission agrees with Nuvox that a limited audit should include only those 
circuits for which BellSouth has demonstrated a concern. However, the Commission does not 
entirely adopt NUVOX’S position on the scope of the audit. The Commission finds that it is 
reasonable to limit the audit initially to the forty-four circuits. Once the results of this limited 
audit are examined, the Commission may determine that it is appropriate to expand the scope of 
the audit to the other converted circuits. 

D. The auditor’s access to CPNI in BellSouth’s possession should be limited to those 
instances in which BellSouth obtains the approval of the carriers to whom the 
infomation pertains, 

BellSouth requested that the Commission clarify that it is authorized to provide the 
auditor with records in BellSouth’s possession that contain proprietary information of another 
carrier. BellSouth’s concern was based on a comparison of NuVox records with its own records. 
It is possible that a customer for which NuVox has certified that it is the exclusive provider of 
local exchange service is also receiving this service from another canier. The policy reason 
behind BellSouth’s request, therefore, is that examination of these records is necessary to 
uncover any additional violations. (BellSouth Petition, p.3). The legal basis BellSouth offers in 
support of its request is that 47 U.S.C. 5 222(c)(l) authorizes BellSouth to release customer 
proprietary network information (“CPNI”) with the approval of other parties or if required by 
law. 1‘. at 3. 

The determination of the scope of the audit disposes of BellSouth’s policy argument 
because the Commission limited the audit to the forty-four converted circuits for which 
BellSouth stated a concern. The Staff recommended that the Commission reject BellSouth’s 
legal argument. The federal statute prohibits the release of CPNJ, with certain exceptions. The 
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exceptions in 47 U.S.C. 5 222(c)( 1) provide that CPNI may be reIeased with the approval of the 
customer or if required by law. BellSouth is not required by law to release this information to its 
auditor; but rather it is requesting authorization fiom the Commission to do so. It does not 
appear consistent with the intent of the law to authorize release of the information in this 
instance. The Staff recommended that BellSouth only be permitted to release the CPNI with the 
customer’s approval. 

The Commission adopts the Staffs recommendation with respect to the release of CPNI 
to BellSouth’s auditor. 

E. The auditor proposed by BellSouth must be compliant with with the standards and 
criteria established by the American Institute of Certified Public Accountants. 

The Supplemental Order Clarification requires that audits must be conducted by 
independent third parties paid for by the incumbent local exchange provider. (Supplemental 
Order Clarzfication, 1 1). The Agreement includes the following language on BellSouth’s audit 
rights: 

BellSouth may, at its sole expense, and upon thirty (30) days notice to 
[NuVox], audit [NuVox’s] record not more than on[c]e in any twelve 
month period, unless an audit finds non-compliance with the local usage 
options referenced in the June 2,2000 Order, in order to verify the type of 
traffic being transmitted over combinations of loop and transport network 
e I ernen t s . 

(Agreement, Att. 2, 5 10.5.4). 

This language does not specifically address the issue of the independence of the auditor. 
BellSouth maintained that it is not required to use a third party independent auditor. It supported 
this position with the same argument that it used to support its position on the “concern” 
requirement. That is, BellSouth argued that “the only audit requirement to which the parties 
agreed is that BellSouth give 30-days’ notice.” (BellSouth Post-Hearing Brief, p. 3). NuVox 
disagreed, and argued that the parties did not exempt BellSouth from its obligation to conduct an 
audit using an independent third party auditor. (Tr. 253). This question of contract construction 
poses the same question as was addressed with the concern requirement. The Agreement does 
not expressly state either that BellSouth must show a concern or that BellSouth does not need to 
show a concern. 

The Staff recommended that the Commission find that the Supplemental Order 
Clarification and the Agreement require that the audit be conducted by an independent third 
party auditor. For the reasons discussed in the analysis of the “concern” issue, the Commission 
adopts Staffs recommendation that the Agreement is unambiguous that the audit is required to 
be conducted by an independent third party. 

The next question is whether the auditor selected by BellSouth is independent. NuVox 
vigorously objected to the Wearing Officer’s conclusion that ACA satisfied this request. NuVox 
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argued that ACA is a small consulting shop that was dependent on ILECs for its business, and 
therefore could not be characterized as independent. (NuVox Post-Hearing Brief, p. 46). NuVox 
also claims that ACA marketing material characterizing as “highly successful” its audits that 
have recovered large sums for ILEC clients reflects a bias, Id. NuVox also complained that 
BellSouth’s witness, Ms. Padgett admitted that she had private conversations with ACA 
regarding the requirements set forth in the Supplemental Order Clarification, before and during 
ongoing audits, with and without the audited party being present. (NuVox Objections, p. 19). 
NuVox reasons that this illustrates that ACA is subject to the influence of BellSouth. Id. NuVox 
requested that BellSouth conduct the audit using a nationally recognized accounting firm. 
(NuVox Post-Hearing Brief, p. 47). NuVox also contested the auditor’s independence on the 
ground that ACA is not certified under the standards established by the AICPA. (Tr. 275). 

BellSouth argues that none of these points demonstrate that ACA is not independent from 
BellSouth. (BellSouth Post-Hearing Brief, pp. 27-28). BellSouth counters NUVOX’S claims with 
evidence that ACA has competitive local exchange carrier clients and that BellSouth has not 
previously hired ACA. Id. BellSouth also argues that neither the Agreement nor the 
Supplemental Order Clarzpcation required the auditor to comply with AICPA standards. Id. at 
28. 

The Triennial Review Order, which the FCC issued after the date of the Agreement, 
states that audits must be conducted pursuant to the standards established by the AICPA. 
(Triennid Review Order, fi 626). The question then is whether this compliance is required for 
audits conducted pursuant to agreements entered into prior to the issuance of the Triennial 
Review Order. NuVox’s position that it should be required is based on a reading that, like with 
the “concern” requirement, the FCC was simply clarifying in the Triennial Review Order what 
was intended by the term “independent” in the Supplemental Order ClariJication. (Tr. 276). 
BellSouth argues that the Triennial Review Order does not impact the parties’ rights under the 
Agreement, and in fact, illustrates that the Supplemental Order Clarification did not contain this 
requirement. (BellSouth Post-Hearing Brief, FN 7). 

The Staff recommended that the Commission find that BellSouth’s auditor met the 
standards of independence set forth in the Supplemental Order CZari#catian, but that the 
Commission should consider in its evaluation of the credibility of any audit results whether the 
audit was conducted pursuant to AlCPA standards. The Commission does not adopt the Staff’s 
recommendation. NuVox raised serious concerns about the auditor’s independence. The FCC 
has stated clearly not only that auditors must be independent but that the independent auditor 
must conduct the audit in compliance with AICPA standards. It is true that this latter standard 
was, not clarified until after the parties entered into the Agreement; however, the parties disputed 
the meaning of the independent requirement prior to the issuance of the Triennial Review Order, 
NuVox always maintained that for an auditor to be independent it must comply with AICPA 
standards. (Tr. 275). That the FCC later identified AICPA compliance as a prerequisite of an 
independent audit supports a conclusion that NuVox was correct. BellSouth’s argument that the 
inclusion of the requirement in the latter FCC Order indicates that it was not present in the 
former is mistaken in this ,instance. In the Triennial Review Order, the FCC gives no indication 
that it is reversing any portion of the Supplemental Order Clanfieation, The most logical 
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construction of the Triennial Review Order is that it is clarifying the requirement that had been in 
place from the prior FCC order. 

In reaching this conclusion, the Commission concedes that the SuppZemental Order 
Clarification did not expressly state that AICPA compliance was a prerequisite for an auditor to 
be deemed “independent.” In fact, the Supplemental Order Clarifzcation does not expound on 
the criteria to be considered in determining whether a third party auditor is independent. This 
lack of detail should not be construed to render the “independent” requirement meaningless. 
Rather, it leaves to the discretion of the Commission what is required to comply with the 
standard of independence. For guidance in reaching this determination, it is reasonable to look at 
other orders of the FCC, The Triennial Review Order gives clear guidance that compliance with 
AICPA standards is necessary in order for a third party auditor to be independent. The 
Commission finds that any audit firm selected by BellSouth itself be compliant with AICPA 
standards and criteria. 

The Commission remains cognizant that parties are capable of negotiating and agreeing 
to terms and conditions that are different than the specific requirements set forth in the law. The 
Commission has concluded that the parties did not do so with regard to this provision of the 
Agreement. Therefore, the issue is whether the federal law at the time the parties entered into 
the Agreement required third party audits to comply with AICPA standards in order to be 
deemed independent. For the reasons discussed, the Commission concludes that it is a fair 
construction of the term Yndependent” to require AICPA compliance. 

Regardless of whether BellSouth argues it has a contractual right to conduct an audit that 
does not comply with AICPA standards, as the finder of fact the Commission may decide the 
proper weight to afford the findings of any such audit. In light of the FCC’s determination that 
audits should be conducted pursuant to AICPA standards, the Commission concludes that it 
would not afford any weight to findings fiom an audit that was not conducted in compliance with 
AICPA standards. Given that BellSouth would not be able to convert loop and transport 
Combinations to special access services until it prevailed before the Commission, it would not 
make any difference if the Commission were to permit BellSouth to conduct the audit with an 
auditor that was not AICPA compliant. As discussed above, the Commission has concluded that 
BellSouth does not have this right under the Agreement; however, it is important to distinguish 
between the parties’ arguments concerning their respective contractual rights and the 
Commission’s discretion in evaluating the evidence. 

The Staff recommended that NuVox should not have to pay the costs related to adherence 
to AICPA standards. The Commission agrees. The Recommended Order appeared to base the 
conclusion that NuVox should pay for compliance with AICPA standards on the premise that 
such compliance was above and beyond what had been agreed to by the parties. Given the 
conclusion that AICPA compliance is required by the Agreement, the basis for making NuVox 
pay no longer exists. 

F. NuVox’s Request for a Stay is denied. 
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NuVox requested that, should the Commission permit BellSouth to proceed with the 
audit, that it stay the effect of the order under O.C.G.A. § 50-13-19(d) pending the outcome of 
any judicial review. NuVox argues that it would be irreparably harmed if BellSouth were to 
proceed, that it has a likelihood of success on the merits, and that BellSouth would not be 
harmed if a stay was granted because if NuVox did not prevail on appeal, the time during the 
stay of the order would not be precluded from the audit. (NuVox Objections, p, 22). BellSouth 
responds that O.C.G.A. 5 50-13-19(d) is inapplicable as it only applies to final orders. 
(BellSouth Petition, p. 11). BellSouth also argues that NuVox has not shown either that it will be 
irreparably harmed if the audit is allowed to proceed or that it has a likelihood of success on the 
merits in an appeal. 

The Staff recommended that the Commission deny the requested stay. The Commission 
adopts Staffs recommendation. The Commission agrees with BellSouth that NuVox has not 
shown that it will be irreparably harmed if the audit is allowed to proceed because it could 
recover its out of pocket expenses should it prevail. Moreover, BellSouth will have to come 
back before the Commission with the findings from its audit prior to converting combinations of 
loop and transport network elements to special access services. In addition, NuVox has not 
demonstrated that it has a likelihood of success on appeal. The issue of whether BellSouth has 
demonstrated a concern is a question of fact, and the Commission’s determination is entitled to 
deference on such an issue. Finally, the limited scope of the approved audit reduces any harm 
that NuVox can claim as a result of the Commission’s decision. 

IV. CONCLUSION AND ORDEFUNG PAFLAGRAPHS 

The Commission finds and concludes that the issues presented to the Cornmission for 
decision should be resolved in accord with the terms and conditions as discussed in the preceding 
sections of this Order, pursuant to the terms of the parties’ interconnection agreements, the 
Federal Act and the State Act. 

WHEREFORE IT IS ORDERED, that BellSouth was obligated pursuant to the terms 
of the parties’ Agreement to demonstrate a concern prior to conducting an audit of NuVox’s 
records in order to confirm that NuVox is complying with its certification that it is the exclusive 
provider of local exchange service to its end users. 

ORDERED FURTHER, that BellSouth demonstrated a concern that NuVox was not the 
exclusive provider of local exchange service to the end users served via the forty-four converted 
EELs at issue. 

ORDEFtED FURTHER, that to the extent the Recommended Order concludes that 
BellSouth was providing service to EELs for which NuVox has contended it is the exclusive 
provider, that finding is modified to state that BellSouth has provided evidence indicating that it 
may be providing such service. 

ORDERED FURTHER, that BellSouth provided adequate notice, pursuant to the 
Agreement, of its intent to audit. 
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ORDEF2ED WRTHEK, that the scope of BellSouth’s audit shall be limited to the forty- 
four circuits for which BellSouth demonstrated a concern. Once the results of this limited audit 
are examined, the Commission may determine that it is appropriate to expand the scope of the 
audit to the other converted circuits. 

ORDERED FURTHER, that the auditor’s access to CPNI in BellSouth’s possession 
should be limited to those instances in which BellSouth obtains the approval of the carriers to 
whom the information pertains. 

ORDERED FURTHER, that any audit firm selected by BellSouth must be compliant 
with AICPA standards and criteria. 

ORDERED FURTHER, that NuVox does not have to pay for any costs related to 
bringing an auditor into compliance with ATCPA standards. 

ORDERED FURTHER, that NUVOX’S request for a stay is hereby denied. 

ORDERED FURTHER, that except as otherwise stated the Recommended Order of the 
Hearing Officer is adopted. 

ORDERED ]FURTHER, that all findings, conclusions and decisions contained within 
the preceding sections of this Order are adopted as findings of fact, conclusions of law, and 
decisions of regulatory policy of this Commission. 

OWERED FURTHER, that any motion for reconsideration, rehearing or oral argument 
shall not stay the effectiveness of this Order unless expressly so ordered by the Commission. 

ORDERED FURTHER, that jurisdiction over this proceeding is expressly retained for 
the purpose of entering such Eurther order or orders as this Commission may deem just and 
propa. 

The above by action of the Commission in Administrative Session on the 18th day of 
May, 2004. 

Reece McAIister 
Executive Secretary 

Date: 

H. Doug Everett 
Chairman 

Date: 
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Docket No. 12778-U 

In Re: Enforcement of Interconnection Agreement Between BellSouth 
Telecommunications, Inc. and NuVox Communications, Inc. 

ORDER ON REHEARING, RECONSIDERATION AND CLARIFICATION 

On June 30, 2004, the Georgia Public Service Commission (Tommission”) issued an 
Order Adopting in Part and Modifying in Part the Hearing Officer's Recommended Order 
(“Order”) in the above-styled matter. The Commission concluded that BellSouth 
Telecommunications, Inc. (“BellSouth”) was entitled, under the parties’ interconnection 
agreement and the applicable law, to conduct an audit of NuVox Communications, Inc.’s 
(‘WuVoxyy) records in order to confirm that NuVox is complying with its certification that it is 
the exclusive provider of local exchange service to its end users. (Order, p. 15). The Order also 
included findings of fact and conclusions of law on the terms and conditions pursuant to which 
BellSouth was permitted to conduct its audit. 

On July 7, 2004, BellSouth filed with the Commission a Motion for Rehearing, 
Reconsideration and Clarification (“Motion”). The Motion asked the Commission to reconsider 
its decision on the scope of the audit as well as which party must bear the costs of the audit, and 
asked the Commission to clarify that the Order was not intended to preclude the disclosure of 
customer proprietary network information (“CPNI”) to the auditor pursuant to provisions of the 
Federal Act other than 47 U.S.C. 222(c)( l), which was specifically addressed. 

1. Scope of the Audit 

BellSouth moved for reconsideration of the scope of the audit. BellSouth argues that the 
Order is inconsistent with the Commission’s vote at its Administrative Session. At the 
Administrative Session, Commissioner Burgess made the following motion, which the 
Commission adopted, to amend the Staffs recommendation on the scope of the audit: 

. . - [That] at ths  time the audit be limited to forty-four circuits which BellSouth 
has provided the billing information. And depending upon the outcome of that 
audit, then the Commission would authorize BellSouth to go foxward With a full 
audit of the remaining 340 some circuits. That would be the amendment that 1 
would offer at this time. 

BellSouth argues that the “obvious import” of the amendment that a finding that NuVox falsely 
certified with respect to any customer served by the forty-four EELS audited BellSouth would be 
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permitted to conduct a “full audit” ofthe remaining EELS. (Motion, p. 2). BellSouth states that 
the Order is inconsistent with this vote because it does not allow BellSouth to proceed with a full 
audit until the Cornmission determines whether it is appropriate to expand the scope of the audit. 
Id. 

In its August 3, 2004 Reply in Support of its Motion (“BellSouth Reply”), BellSouth 
states that if it is required to demonstrate a concern on a “circuit-by-circuit” basis, then the 
results of the audit will not be able to be used to demonstrate that concern. (BellSouth Reply, p. 
3). BellSouth also argues that there is no authority for requiring BellSouth to demonstrate a 
concern on a “circuit-by-circuit” basis. Id. 

On July 15, 2004, NuVox filed with the Commission its Opposition to BellSouth’s 
Motion (“Opposition”). Nuvox argues that the Order accurately characterizes the Commission’s 
vote at Administrative Session. NuVox states that the Commission determined that it would 
hold off on determining whether to expand the scope of the audit untij it had the opportunity to 
review the findings of the limited audit. (Opposition, p. 2). NuVox states that if BellSouth h d s  
non-compliance, “then it may attempt to raise additional concerns and it may approach the 
Commission to request that it be permitted on that basis to broaden the scope of the audit.” Id. at 
3. 

The Staff recommended that the Commission deny reconsideration on this ground. The 
Order is consistent with the Commission’s vote. The Order states that c c [ ~ ] n ~ e  the results of this 
limited audit are examined, the Commission may determine that it is appropriate to expand the 
scope of the audit to the other converted circuits.” (Order, p. 11). The Commission voted to 
expand the scope of the audit depending on the outcome of the audit of the forty-four circuits. 
Practically, this can only mean that the Commission may determine to expand the scope of the 
audit. 

The Commission did not commit to allowing a full audit upon the finding of a false 
certification with respect to a single customer, nor did the Commission vote to set a particular 
standard on what specific audit findings would warrant expanding the scope. The Commission is 
also not requiring BellSouth to demonstrate a concern on a “circuit-by-circuit” basis with regard 
to the converted circuits not included in the limited audit that the Commission is approving at 
this time. A reasonable interpretation of the Commission vote is that it intended to evaluate the 
audit findings before it tied its hands on the decision of whether to expand the scope of the audit. 
This approach makes sense and is not legal error. After reviewing the results of the initial audit, 
the Commission could find, consistent with its Order, that an audit that revealed a sufficient 
number of violations with respect to the forty-four circuits was adequate to demonstrate a 
concern for other converted circuits not included in the limited audit. 

The Commission adopts the Staff recommendation and denies reconsideration on this 
issue for the reasons outlined herein. 

2. Responsibility to Pav for the Audit 
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BellSouth also moved for reconsideration of the Commission’s finding that BellSouth 
was responsible for paying for the audit. BellSouth argues that because the Commission found 
that the parties did not evidence the intent to part fiom federal law on the independence of the 
auditor, the Commission is obligated to apply the requirements of the Supplemental Order 
Clargcation as to who pays for the audit. (Motion, p. 4). The SuppZernentaI Order ClarGcation 
requires competitive local exchange carriers to reimburse the incumbent if the audit uncovers 
non-compliance. Id. Finally, BellSouth argues that the language that BellSouth conduct the 
audit “at its sole expense” applies only if BellSouth itself conducts the audit. Id. NuVox argues 
that the plain language of the agreement obligates BellSouth to bear the costs of the audit 
regardless of the outcome, and that nothing in the agreement conditions that obligation on 
whether BellSouth itself, as opposed to an independent auditor. (Opposition, p. 4). 

The Staff recommended that the Commission deny reconsideration on this issue. In its 
Order, the Commission found that the parties agreed to an independent auditor. Consistent with 
relevant case law, parties may stipulate for other legal principles to govern their contractual 
relationship, but the intent to do so will not be implied. Jenkins v. Morgan, 100 Ga. App. 561, 
562 (1 959). The agreement did not indicate that the parties intended to vary from the federal law 
requirement that the audit be conducted by an independent auditor. Therefore, the Commission, 
by not impermissibly implying such intent, determined that under the contract BellSouth must 
use an independent auditor to conduct the audit. In contrast, BellSouth did commit expressly to 
pay for the audit. The intent for the audit to take place at BellSouth’s sole expense is not 
implied. Consistent with contract law that allows parties to stipulate to terms independent fiom 
the law, BellSouth is obligated to pay for the audit. 

The Commission adopts Staffs recommendation and denies reconsideration on this issue 
for the reasons outlined herein, BellSouth’s argument that the Commission is bound to apply the 
terms of the SuppZementaZ Order Clarification to the issue of which party pays for the audit 
because it applied the terms of this FCC Order in determining whether the auditor had to be 
independent is misguided. This argument presumes that the Commission ignored the 
interconnection agreement with regard to the independence of the auditor, and therefore, the 
Commission should ignore it again on the issue of which party must pay for the audit. That is 
not what the Commission did, and if it were, the proper course would be to reconsider the 
decision on the independence of the auditor rather than which party pays for the audit. As stated 
above, the Commission determined the interconnection agreement did not evidence intent to 
depart from federal law on the issue of the independence of the auditor, but did evidence that 
intent on the issue of which party was responsible for paying for the audit. 

Attachment 2, Section 10.5.4 of the parties’ interconnection agreement states, in part, as 
follows : 

BellSouth may, at its sole expense, and upon thirty (30) days notice to WuVox], 
audit [NuVox’s] records not more than one [sic] in any twelve month period, 
unless an audit finds non-compliance with the local usage options referenced in 
the June 2,2000 Order, in order to verify the type of traffic being transmitted over 
combinations of loop and transport network elements. 

Commission Order 

Page 3 of 6 
Docket NO. 12778-U 



. 

This provision expressly provides that the audit is to be conducted at BellSouth’s sole expense. 
BellSouth’s argument that this only applies if BellSouth is allowed to conduct the audit itself 
without an independent auditor must fail for the same reasons that support the Commission’s 
interpretation that the parties’ agreement requires BellSouth to conduct the audit with an 
independent auditor. 

While the Commission’s analysis in the June 30, 2004 Order stands on its own, it is 
instructive that BellSouth’s own pleadings on reconsideration undermine its position that by the 
inclusion of the language “BellSouth may . . . audit [NuVox’s] records” the parties indicated that 
the audit need not be conducted by an independent auditor. In its Motion, BellSouth states that 
“[tlhe obvious import of Commissioner Burgess’ amendment was that if the audit revealed that 
NuVox had falsely certified that it was the exclusive provider of local exchange service to any 
customer served by the forty-four EELs audited, then BellSouth would be permitted to conduct a 
‘full audit’ of the remaining EELs circuits that NuVox had converted from special access 
services in Georgia.” (Motion, p. 2) (emphasis added). BellSouth later stated that “[i]n other 
words, according to NuVox’s logic , . . BellSouth was only entitled to audit the forty-four EELS . 
. .” Id. at 3. (emphasis added). BellSouth filed this pleading after the Commission had 
determined that the audit must be conducted by an independent auditor. Yet, BellSouth 
characterized an audit to be conducted by an independent auditor, at the request of BellSouth, as 
an audit that BellSouth was to conduct. This characterization by BellSouth emphasizes why the 
language in the interconnection agreement does not reflect any intent to vary fiom the parties’ 
rights and obligations under federal law. The relevant language in its Motion is the same as the 
language in the interconnection agreement, While BellSouth maintains that the language in the 
interconnection agreement indicates that it could conduct the audit itself, it uses similar language 
to describe the audit that will be conducted by the independent auditor. 

As stated above, the Commission has previously concluded that the interconnection 
agreement did not evidence intent to vary from federal law on the issue of whether an 
independent auditor was required. BellSouth has not moved directly for the Commission to 
reconsider that prior ruling. However, one of the arguments relied upon by BellSouth in moving 
to reconsider the issue of which party must pay for the audit is based upon the position that the 
interconnection agreement allowed BellSouth to conduct the audit itself. The purpose of this 
discussion has been to affirm the prior analyses on this issue contained in the Commission’s June 
30, 2004 Order, and to point out that BellSouth’s pleadings on reconsideration support the 
Commission’s earlier construction of the interconnection agreement. BellSouth has not provided 
any meritorious reason to reconsider the issue of which party must pay for the audit. 

3. CPNI 

BellSouth requests that the Commission clarify that its Order was not intended to 
preclude the disclosure of CPNI to the auditor pursuant to provisions of the Federal Act other 
than 47 U.S.C. 222(c)(1), which was specifically addressed. BellSouth argues that the 
Commission dues not have the authority to enforce 47 U.S.C. 5 222(d). NuVox responds that the 
clarification that BellSouth seeks would allow it to sidestep the intent of the Order and federal 
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law. (Opposition, p. 6). NuVox also argues that BellSouth has not supported that 47 U.S.C. 
222(6) justifies release of CPNX to the auditor. Id. 

The Staff recommended that the Commission clarify that its order did not speak to 47 
U.S.C. 5 222(d)(2), but to specify that this clarification does not mean either that the 
Commission agrees that BellSouth is permitted to disclose the CPNI to an auditor under this 
subsection or that the Commission agrees with BellSouth’s arguments that the Cornmission 
cannot enforce this subsection. 

The issue before the Commission was whether to require BellSouth under 47 U.S.C. 5 
222(c)(1) to provide the information to the auditor. While it is true that BellSouth mentioned 
subsection (d) in a footnote to its Application for Review of the Hearing Officer’s Recommended 
Order, the footnote merely stated that “arguably” BellSouth could release the CPNI under 
subsection (d)(2), but urged the Commission to avoid arguments over the scope of this 
subsection and merely order BellSouth under subsection (c)(l) to provide the information. The 
Commission declined to order BellSouth under subsection (c)(l) to release the infonnation to its 
auditor. 

The Commission adopts Staffs recommendation both with respect to the clarification of 
the Commission order and the terms and conditions of the clarification. BellSouth did not ask 
the Commission for permission to disclose CPM under subsection (d)(2), and should it disclose 
the information to the auditor, it will do so at its own risk. 

* * 111 * 

WHEREFORE IT IS ORDERID, that BellSouth’s Motion to reconsider the scope of 
the audit is hereby denied. 

ORDERED FURTHER, that BellSouth’s Motion to reconsider the determination on 
which party must pay for the audit is hereby denied. 

ORDERED FURTHER, that with regard to CPNI, the Cornmission clarifies that its 
June 30,2004, Order did not address 47 U.S.C. 222(d); however, this clarification does not mean 
either that the Commission agrees that BellSouth may release the information under subsection 
222(d) or that the Commission agrees with BellSouth’s argument that the Commission does not 
have the authority to enforce this code section. 

ORDERED WRTHER, that all findings, conclusions and decisions contained within 
the preceding sections of this Order are adopted as findings of fact, conclusions of law, and 
decisions of regulatory policy of this Commission. 

ORDERED FURTHER, that any motion for reconsideration, rehearing or oral argument 
shall not stay the effectiveness of this Order unless expressly so ordered by the Cornmission. 
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ORDERED FURTHER, that jurisdiction over this proceeding is expressly retained for 
the purpose of entering such further order or orders as this Cornmission may deem just and 
proper. 

The above by action of the Commission in Administrative Session on the 17th day of 
August, 2004. 

Reece McAlister 
Executive Secretary 

- _ _  ~~~ 

H. Doug Everett 
Chairman 

Date: Date: 
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AGREEMENT 

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc., 
(“BellSouth”), a Georgia corporation, and TriVergent Communications, Inc. (“TCI’9, a South 
Carolina corporation, on behalf of itself and its certificated operating affiliates identified in Part 
C hereof, and shall be deemed effective as of June 30,2000. This Agreement may refer to either 
BellSouth or TCI OT both as a “Party” or “Parties “. 

W I T N E S S E T H  

WHEREAS, BellSouth is an incumbent local exchange telecommunications company 
(L‘LEC’) authorized to provide telecommunications services in the states of Alabama, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and Tamesset; and 

WHEREAS, TC1 is an alternative local exchange telecommunications company 
(“CLEC”) authorized to provide telecommunications services in the states of Alabama., Florida, 
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee; and 

WHEREAS, the Parties wish to resell BellSouth’s telecomunications SerYicea andor 
interconnect their facilities, for TCI to purchase network elements and other services from 
BellSouth, and to exchange traffic specifically for the purposes of fulfilling thek applicable 
obligations pursuant to sections 251 and 252 of the Telecommunications Act of 1996 (“the 
Act”). 

NOW THEREFORIE, in consideration of the mutual agreements contained herein, 
BellSouth and TCI agree aa follows: 

1. Fur~ose 

The resale, access and interconncction obligations contained herein enable TCI to 
provide competing telephone exchange service to residential and business 
subscribers within the territory of BellSouth. The Parties agree that TCI will not 
be considered to have offered telecommunications sewices to the public in my 
state withh BellSouth’s region until such time as it has ordered services for resale 
or interconnection facilities for the purposes of providing business and/or 
residential local exchange service to customers. Furtheanore, the Parties agree 
that execution of fhis agreement will not preclude either party fiom advocahg its 
position before the Commission or a court of competent jurisdiction. 
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21.3 

21,4 

21S 

22. 

23. 

BellSouth of said change and request that an amendment to this Agreement, if 
necessary, be executed to reflect said change. 

No modification, amendmat, supplement to, or waiver of the Agrment or any of 
its provisions shall be effective and binding upon the P d e s  unless it is made in 
writing and duly signed by the Parties. 

Execution of this Agreement by either Party does not confirm or infer that the 
executing Party agrees with any decision(s) issued pursuant to the 
Telecommunications Act of 1996 and the consequences of those decisions on 
specific Janguage in this Agreement. Neither Party waives its rights to appeal or 
otherwise challenge any such decision(s) and each Party resmes all of its rights to 
pursue any and all legal andlor equitable remedies, including appeals of any such 
decision(8). 

In the event that any effective legislative, regulatory, judicial or other legal action 
materially affects any material terms of this Agreement, or the ability of TCI or 
BellSouth to p d o m  any material terms of this Agreement, TCI or BellSouth may, 
on &en (1 5 )  business days’ written notice requbc that such terms be renegotisted, 
and the Parfies shall renegotiate in good faith such mutually acceptable new terms as 
may be required. In the event that such new terms are not renegotiated within forty- 
five (45) business days after such notice, the Dispute may be ref& to the Dispute 
Resolution procedure set forth in Section 12. In the event that the Parties reach 
agreement as to the new terms consistent with the above, the Parties agree to make 
the effective date of such amendment retroactive to the effective date of such Order 
consistent with this section, unless othen,vise stated in the relevant Order. 

Waivers 

A failure or delay of either Party to enforce any of the provisions hcreof, to exercise 
any option which is herein provided, or to require perfonname of any of the 
provisions hereof shall in no way be construed to be a waiver of such provisions or 
options, and each Party, notwithstanding such failure, shall have the right thereafter 
to insist upon the specific performance of any and all of the provisions of this 
Agreement. 

Governhe Law 

This Agrement shall be governed by, and construed and enforced in accordance 
with, the laws of the state of Georgia 
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35. 

35.1 

35.2 

36. 

37. 

38. 

not in any way disparage or discriminate against the other Party or its products or 
services. 

Compliance with Applicable Law 

Each Party shall comply at its own expense with all applicable federal, state, and 
local statutes, laws, rules, regulations, codes, effective orders, decisions, 
injunctions, judgments, awards and decrees that relate to its obligations under this 
Agreement. Nothing in this Agreement shall be construed as requiring OT 
permitting either Party to contravene any mandatory rquirmmt of Applicable 
TAW, and nothing herein shall be deemed to prevent either Party fiom recovering 
its cost or otherwise billing the other Party for compliance with the Order to the 
extent required or permitted by the term of such Order. 

Each Party shall be responsible for obtaining and keeping in effect a l l  approvals 
from, and rights granted by, governmental authorities, building and property 
owners, other carriers, and any other persons that may be required in connection 
with the perfomanct of its obljgations under this Agreement. Each Party shall 
reasonably cooperate with the other Party in obtaining and maintaining any 
required approvals and rights for which such Party is responsible, 

Labor Relation@ 

Each Party shall be responsible for labor relations with its own employees. Each 
Party agrees to notify the other Party as soon as practicable whenevcr such Party 
has knowledge that a labor dispute concemhg its employees is delaying or 
threatens to delay such Party’s h e l y  performance of its obligations under thk 
Agreement and shall endeavor to minimize impairment of service to the other 
Party (by using its management personnel to perform work or by other means) in 
the event of a labor dispute to the extent permitted by Applicable Law. 

Comaliaace with the Communications Law Enforcement Act of 1994 
rCALEA’9 

Each Party represents and warrants that my equipment, facilities or services 
provided to the other Party under this Agreement comply with CALEA. Each 
Party shall indemnify and bold the ofher Party harmless fiom any and all penaltits 
imposed upon the other Party for such other Party’s noncompliance, and shall at 
the non-compliant Pa-rty’s sole cost and expense, m o w  or replace any 
equipment, facilities or services provided to the other Party under this Agreement 
to ensure that such equipment, facilities and services fully cornply With CALEA. 

Arm’s  Lenflh Negotiations 

This Agreement was executed afler arm’s Iength negotiations between the 
undersigned Parties and reflects the conclusion of the undersigned that this 
Agreement is in the bcst intaests of all Parties. 
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In the Matter of: 

Enforcement of Interconnection 
Agrosm+nt Between BXXJLSOUTH 
TgLBCCMMUNICATIOPJS, IUC. a& NUVOX 
m x c A T I o w B  8 INC . 

: Docket 127784 
e . 
* 

244 Waohington 8trest 
At lanta ,  Georgia 

Friday, Octobdx 17, 2003 

The above-entitlad matter cam on for hearing 

purrnuant to Notice at 1O:OO a.m. 

BEFORB: 

JEFFREY STAIR, Haaring,Officsr 
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BY MR. nExmmm 

Q Morning, Me. Padgett. 

A Good morning. 

Q Me. Padgett, on page 1 and 2 of your teetimony, it 

etatea that you work for BellSouth Marketing, i8 that 

correct? 

A 1% mrry, did you say page 13 

Q 

A 1 and 2 .  

Q 

Pages 1 and 2 of your teethoony. 

f believe it states that you work in ~ o m e  capacity 

for Bell6outh'e marketlng organization, is that correct? 

A I work for BellSouth Tc~econmnlnications in the 

Interconnection Service8 Marketing Organization 

Q How i s  i t  tbat you market interconnection services 

to corrp~nise like NuVox? 

A BellGauth marketa its interconnection sm3iceg via 

an interconnection salae forcet advertising in trade 

publicationa. 

Q 
af f ort 7 

A 

Q 

IB your ttatimony today part of that nwketing 

No, ft*a not,  

Now Ms, Padgett, you didn't negotiate the 

interconnection agreement at iesus in t h i a  cuse, did you? 

A No, I didn't. However, I am very familiar with 
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, wduld you state that again, please? 

Q With respect to an exclusion from Georgia law, an 

exclueion from the applicability of the Supplemental Order 

Clarification and an exclusion from the requiremant within 

that order that Bellsouth nee& to have a concern prior to 

conducting an audft and the recpiremnt in that order that 

Bsll8outh needo to state  - -  to hire an independent auditor, 
would you agree with me that the agrsemnt ira, at best, 

ailant on thaec iseuee? 

A An to the first three parte of that,  I agree with 

you the agreement dooe not atate affirmatively that the 

partie8 exclude thoae particular issrueo. However, again, 

the partiee did agree a8 to what they would include and I 

got lost after the f i r a t  three. 

Q Okay. The f iret  three -- I think we can end up 

with the latter two, which I j u u t  want to confirm Fe the 

requirement that BallGouth have concern. 
eilant on that point? 

Is the agreement 

A The agreement is ailent an that point.  

Q With reapsct to the requirement that Bellsouth 

hire an independent auditor, you would argue the sgreenrant 

is allant on that point? 

A May I look a t  the t e r m ?  

Q Sure, Do you have a copy of the general t e r n  

with you? 
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those 44 circuit0 in a l i t t l e  while, but when you etats that 

BellSouth in ale0 providing service to those end UBCrOr do 

you mean local exchange service? What kind of service do 

you mean? 

A Local exchange aemfke. 

Q MB. Padgett, I'm looking at language QSI page 8 of 

your testimony with regard to the concern a t i l l ,  and I want 

to aek you I s  there any language in the interconnection 

agreement that conflicte with or trumpa the concern 

requirements mt forth in the Supplemental Order 

Clarif icatlon? 

A 

Q Page 8 o f  your testimony. Again, with respect to 

I'm e o q ,  where did you say you were looking? 

the concern requirement. In particular, you otate  that 

NuVox never sought to add language requiring Bellsouth t o  

demonstrate the concern. 

language in the interconneetian agreement that conflict8 

with, trumps or excludes that concern requirement. 

A No, but anca again, the partiee eet f o r t h  

My question to you is is there any 

limitations aa to when it would occur, they did  not  list 

anything about a concern. And again, BellSouth has shown 

that we do have a concern, we have more than a concern, we 

have actual caeee where itla clear that NuVox isn't 

complying with the cartitication. 

P Now i r r  there any language in the interconnection 
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agreement that trump6 or canflicte with the requirement that 

you hire an independent auditor? 

A There i~ not anything necesaarily that 

specifically axcludee it, but again, the language i a  pretty 

clear, it j u s t  says BellBouth may conduct the audit, doesn't 

aay anything at all about: R third party auditor. 

0 

through 21, continuing on to page 10, 

to who would pay for the audit. 

p a d t i o n  with ssepect to who pays for this audit been 

conei8tent eince March 15 of 20021 

I'm looking at page 9 of p u r  testlmny, linere 17, 

Thie ie with respect 

Now ha8 BellSouth% 

A BallSouth ha8 made various offare in the cantext 

of 8ettling this disagreement with NuVox that d i f f e r  from 

that ,  yes. 

Q In the notice of the audit, the March 15 letter, 

which I believe ie attached to ycru testimony, I believe 

it'e SWP-1, is that correct7 No, itla not, bear with me One 

second. ItIm actually attached to the teatlmony of Mr. 

RU88al1, Efiibit HER-1, 

Doesn't BellSouth atate that the Supplemental 

Order requires that NUVOX pay for 20 percent - -  pay f o r  the 

audit if 20 percent noxa-compliance ie found? 

A Not it doesn't eay that .  I do understand how YOU 

could read it that way, but that% not what the letter 

intcndad to say and again, aa I etatad in my tsetimony, 
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the same way. This waa the first 

Q Okay. On page 6 of that  axhibit, Ms, Padgett, 

sort o f  a conclumion etatament by BellSouth. 

w h a t  it says on page 6 f o r  me, please? 

Could you read 

A Certainly. 

LBellSouth hae fully complied with the FCCQ 

Orders in exercising ice right to audit by: 

Vonductlng audita only when it hae 

a concern that the rrafe harbors are not 

baing met 

"By hiring an independent auditor. 

0 It ueem t o  me - -  doee t u 6  seem to etate  that 

BallSouth thinks conearn Le required by the FCC'a order? 

A No, we don't think that, BellSouth doea not 

believe itbe a requirement, We chose, however, to do that 

for buaineae rea8ou, for reagons of making sure that the 

audita ware not queetioned in t o m  of biae, but primarily 

bscauae we don't want to go audit when there dorsn't appear 

t o  be any rsaeon to do it, when we have to gay for the audit 

if there'u no non-compliance there. 

Q So your testimony today ie that this ahett f r o m  

gage 6 ,  BellSouth ie not telling the FCC, liaton, we're 

COrrrplying with your orders becauea we tell carriers a 

concern and we hire an independent auditor? Thia gays 
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BellSouth had nine rreparate interconnection agreement8 on 

its wabsite for NuVox and BellSouth? 

A No, I urn not aware of that. 

Q Are you aware that now therela only one, that 

BellSouth eubaequently changed it? 

A No, 1 don't know how the public webeite deale with 

the different record& 

state,  may not, I don't k n o w ,  haven't looked at it. 

Let's mve on to iaeue number 3 ,  which is the 

It may be that they're eegaratad by 

Q 
I 

independence of the auditor, the auditor you aelected. And 

you mentioned before that you selected thia entity, ACA, to 

conduct a l l  your EEL audits, ia that correct? 

A That 'tr corruct . 
Q And when they conduct it, do you continue to 

confer with them about what they found and whether itas a 

violation or not? 

A No, we don't. They do keep ma pmted  on the 

atatus as they go through an audit. 

of information they're getting, that'e the extent of it. 

They tell m e  what kinde 

Q 

A Yee, 

Q H m m .  Before you engaged ACA to conduct this 

While the audit is going on? 

audit, had you diecussed the Supplemental Order 

Clarification reguiramonta at all with them? 

A Yea. As part of the  interview proeeoe, w e  asked 
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.hem to go through it with us and asked them a couple of 

peetione about their underatanding, becauee our experience 

rad been that m e t  auditing firme had no idea even w h a t  it 

Q Now are you familiar with -- actually I'm ~ u r e  you 

ire actually, because you sent them t o  us - -  the docurnente 

:hat you sent to uo regarding ACA and the exhibits that Mr. 

R U 6 8 d l  attached to hie ttatimny regarding ACA? 

A Ya0, I am. 

Q Could I point your attention to Exhibit HER-8 

attached to Mr, Rueell's testimny? 

A Okay. 

Q 

A 

Could you describe what thia d o c u w t  is for me? 

Thia document i s  part of the in i t ia l  propoeal that 

ACA 6ent to BellSouth, it's an exhibit: listing their typical 

sngagemsnta . 
Q Are you familiar with 80me of the cdrrrpaniee named 

on thi8 exhibit? 

A 

Q 

A 

some of them, yes. 

Ia Cantel an ILECP 

Where are they on here? 

Q The eecand bullet. 

A I looked them up in the LURG and they're liated as 

a raaeller and a ULEC. 1 don't know what that means. 

Q Is Ambritech an I L K ?  
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of their  buainees caaa in ganexal. 

Q Now when they do audits - -  I think I: 8aw some 

evidence that they do nome PIW, PLU repo*ing audita - -  are 
PIU and PLU reporting typically done by an independent 

auditor? 

auditor? 

Are those sorte of audits done by an indcwndent 

A To my knowledge, they are, yea. 

Q On page 2 of that letter, Mr, Fowler, who wrote 

the letter an behalf of AmErican ConEiultants Ul iance ,  aaye 

hela currently conducting an audit of earrlerllo conversion 

from spacial acceas rates to UNEs on behalf of Sprint. 

you oonault with him about how that audit W&B going? 

Did 

A I have aakad him since this tima and it16 my 

underatanding that that got held up in complsinte eimilar to 

this one, that it never proceeded, 

Q 

you, he discussee what it ie they're finding, checke on the 
etatus, do you ever ask them to do additional work? 

So when thie auditor canes back and confers with 

A 1 don't recall. They have come to me with 

propoeala before primarily aeking 0 -  you b o w ,  we've having 

trouble getting the kind of information we need from a 

carrier, can we send them this kind of a letter, or could 

you do this to put -- you know, ask them to Bend it to 

cooperate, that kind of thing. Thatfa about the extant of 

it. 
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Q Did you have those conversations with that 

independent auditor, eo-called independent auditor, with the 

CLEC to be audited preaant ox are thoac held privately? 

A 

Q 

We've done 8dW of both. 

How is it pamsible far that auditor, A m ,  to avoid 

an appearance of partiality when you have conversations with 

them about ongoing audits and the aubetanca of audita and 

information you ehould look a t  without the other eide 

present? 

impartial? 

A 

How can they be independent, how can they be 

Again, ACA ha6 absolutely no incentive to be 

partial ,  and every incentive not t o  be partial. The 

arrangement we have worked out with them is they're paid on 

an hourly basis, it doesn't matter w h e t  they find or what 

they don't find a8 far 1x8 w h a t  the firm ACA getst out of it, 

they get the 8ame dollar amount one way or the other. 

# 

Q NOW I t h ink  in one of the attachment8 to your 

rebuttal testimony, you submitted a letter between you and 

ACA that wc had never seen before, deapite the fact that you 

had &aid that we had asen everything. 

letter -- 1% looking for it now, I111 try and identify the 

exhibit - -  etates that you w a n t  them to go ahead with two 

audits initially, i8 that correct? 

And I think the 

A I recall a latter airnilar to that,  I ' m  not mure 

that'a what youlra referring to. 
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eupplien aome of i t a  needs and ie therefore not irzdependent. 

And I think thatla correct, we take Ems f r o m  you and we're 

dependent on you for EELe, we're damdent on you for loope 

and many other unbundled nmtwork elsmente. 

youlze right, we can be dependent on you, but NuVox is not 

an affiliate of BellSouth, we're not legally aff i l ia ted .  

Now ACA is not legally affiliated with BellSouth, are they? 

So I think 

A No, they're not. 

Q Is ACA legally aff i l ia ted  with any of the ICOEe Or 

ILEC6 listed on a typical engagement ahest? 

A Not that I'm aware of, no. 

0 

A That specific queetion? No, but they have given 

Have you aeked whether they are? 

UB information am to who their partnerrr axe and that's 

included in tho propoaal that we've given you. 

0 Now i f  all of ACAQ clients or perhaps a 

substantial majority of ACA'a clients are ILECe, would that 

not indicate to you that a eubetantial majority of ACA's 

revenuaa come from ILECa? 

A That certainly doe8 indicate t ha t  to m e ,  but 

that's c o m n  with any businem. They have a target market. 

I'm sure that's true of 

any audit iw firm, that: they have a particular market that 

Thare'e nothing'wrong with that. 

they focus on. 

Q B u t  yet thio auditing firm, consulting f i rm,  
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it with you. In the f i r e t  sentence you state "It f 8  nUy 

understanding that ACA can and i s  willing to supply the 

requisite ahowing and atteatation of compliance with the 

AICPA standlrtrdrr.v Have they done so? 

A No, they have not and BallSouth has not aoksd them 

The audita that we have conducted ta thia point to do 6 0 ,  

through ACA have not required that we do that, although 

we've offered to do that an a nunbey of oceaeions. 

Q So you etata in the second sentence, "BellSouth 

has not requested to this point that ACA make 8Uch a showing 

in an attempt to reduce the auditing proceee," 

Now fr it that you underetand that ACA isa prepared 

to make an attestation of compliance with the AICPA auditing 

standard83 

A ACA ham a relation8hip with M auditing firm that 

is a member o f  - -  I don't b o w  i f  itla AICPA or the 

organization that suppliee those standarde. 

AICPA - -  that ie a member and they have worked with them in 

the past to do that when i t  war3 required. 

I think it's 

Q Now when you refer t o  AICPA standards, do you mean 

to include or ixclude those atandarde governing what i t  

mean8 to be an independent auditor? 

A In thie situation, I wa8 responding to Mr. 

Russtll's atatemente that - -  regarding the FCCr8 

requixernenta in the triennial review, which do require an 
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MR. HEITMAW: The witaeas ie available for CZ-OS8 

sxamirration, 

HEAEZINO OFFXCER 8TAIR: Mr. Roes. 

MR. ROSS1 Thank you, Your Honor. 

CROSS EXAMINATION 

BY MR. ROSS: 

Q Mr. Rueesll, good afternoon. I waan't aurt I wa8 

actually going t o  live to see thia moment, but X W  glad I 

did. 

A 

0 

brief 

Oh, yeah, 

I jue t  have a few queetions and I will try to be 

Iaeue I, I want to diacues the negotiations 

surrounding the audit language in t he  agreement. 

correct that during negotiations, NuVox never propaed 

apecific language that would have obligated BollSouth to 

damnstrate a concern prior to conducting an audit? 

IS it 

A During our negotiatfom, w h i c h  started in I 

believe tho third quarter of 2001, -- I: could be wrong about 

that data -- we came around to the time where we were 

finiehing up negotiations and the Supplemental Order 

Clarification waa ralsaaed. 

late May and relearred in early June. 

recognized the importance of the Supplemental Order 

Clarification and we did not -- we diacunsed how that would 

I believe it wad adopted i n  

Bath parties 
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impact our relationship. 

requirement af a concern, and in fact ,  deleted from Section 

10.5.4 BsllSouth'a proposal that it be able to conduct an 

audit with - 0  at ita @ole discretion, 

We did not except out t h e  

0 Mr. Russell, T appreciate that m w e r ,  but you 

didn't answer my queetion. 

or no quaations and I would appreciate it if you could 

answer yes or no and then provide whatever explanation you 

I will t r y  very hard to ask yea 

need. 

A Okay. 

0 My question waa isWt it true thut NuVox never 

proposed specific language that would have specifically 

required BellSouth to demonetrate a concern prior to 

conducting an audit? Yes or no. 

A We did not propose that language becauee that 

ieaue was covered in the Supplemental Order Clarification 

which wag effective prior t o  the execution date of thi8 

agreement and mads part of it by reference. 

Q Was the issue of whether BellSouth had to 

dewnstrats a concern prior to conducting an audit ever 

~ ~ B C U I E J E I ~ ~  during the negotiations? 

A Ye@. 

Q And when wae that? 

A We diacuesed that when we looked at EallSouthra 

template agreement in Section 1 0 . 5 . 4 .  BellSouth wanted the 
, 
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right to conduct an audit at  ita aole discretion. 

not believe that to be f a i r  and we felt that there should be 

- -  BollSouth ahodd not have sole discretion to conduct such 

We did 

audits. 

Q I'm sorry, maybe you misunderstood rrry question, 

1'11 try to clarify it 80 maybe I can get a reeponsive 

anrswer, 

during negotiations about whether BallSouth had to 

damnatrate a concern prior to conducting an audit? 

Did you specifically raiea the ieeue with BellSouth 

Yes or 

no. 

A Yes. 

Q oksy. 

A Ballsouth wanted the right to conduct an audit at 

its solo discretion. 

to do t h a t  and BO we etruck the language of Vole  

We believed they had to have a concern 

diecretiona. 

Q Could you point to me where in your prefiled 

tautimany you testified that NuVox diacueaed the iaeue of 

whether or not BellSouth had to demonstrate a concern? 

A Not once in ~ u r  - 9  W n  a o r q  - -  
Q What page? 

A Page 16, line8 17 through 22, "The partiee 

negotiated none of the exemgtione claim by BellSouth. 

once in our negatisthna did BallSouth propose that it be 

exempt from the requiremant of having to demonstrate a 

Not 
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Q -- NUVOX proposed varioue language *ut the 

audit, correct? 

A Correct, 

Q Aa part of that propoeal, was there my apeciffc 

language t ha t  dealt with th8 independence of the auditor? 

A During our negotiatfons and when tha Supplemental 

Order Clarification wa8 iaaued in early June prior to 

execution, both partice looked at that Supplemental Order 

Clarification. 

of the partiee. 

a concern for an audit, Thoea thingrr are specifically 

addreseed in that order, 80 we df8Cu86ed those things in the 

negotiation and did not except out those pruvirrions. 

We diacueeed what requiremento it required 

One wae independent auditor, the other wa8 

Q I'm Borry, maybe you mie - -  1% referring to Mr, 

Heitmaanla proposed language that's referenced in your 

Exhibit HER-4. 

A Right. 

Q As part of that propoaed language, did Mr. 

Heitmann include any language that eaid specifically 

Bellsouth has to hire an independent auditor? Yes or no. 
A Thr e-mail that le attached aaye we're going to 

track the Supplemental Order Clarification, which includes 

those provisions. 

Q Well, you obviouely don't want to mawor the 

question, Mr, Rusaell, so 1111 move on. 
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W O X  COMMUNICATIONS, INC. 

DIRECT TESTIMONY OF HAMlLTON E, RUSSELL, m 
BEFORE THE GEORGIA PUBLIC SERVICE CO-SION 

DOCKET NO. 12778-U 

SEPTEMBER 12,2003 

Q. PLEASE STATE YOUR NAME, YOUR POSlmON WITH NUVOX 

CO-CATIONS, INC, (“NWOXl) AND YOUR BUSWSS ADDRESS. 

My name is H&n E, Rmd, III. I am amplloybd by NuVox as Vim W d c a t ,  

Rcoulatory 

5000, Grazlviua, sc 29601. 

A. 

Lad Affhh. My b&at crddtwr ia 301 NorthMain Strecg Suite 
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22 Q4 
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IN YOUR PRESENT POSITION, ARE YOU RESPONSIBU FOR ]LEGAL AND 

REOULATORY lSSUES RELATED TO OR AIUSINO FROM NUVOX’S , 



1 Q9 

2 

3 

4 

S A, 

6 

7 

8 

9 

10 

11 

12 

13 

14 

I5 

16 

17 

18 

19 

20 

21 

22 

23 

I2 



1 

2 

3 

4 

5 

6 

7 

8 

9 Q. 
10 

11 

12 A. 

13 

14 

15 

16 

17 

18 

I9 

20 

21 

22 

23 

13 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

Q- 

A 

16 



1 Q- 
2 

3 

4 A. 

S 

6 

7 Q- 
8 

9 

10 A. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

18 



Nu Vox Communications, Inc. 
Docket NO. 040527-TP 

February 23,2005 

Attachment 5 

DCOl /KASHJ/23 1664.1 



From: 
Sent: 
To: 
CC:  
Subject: 

Heitmann, John 
Wednesday, March 27,2002 6:34 PM 
'Walls, Shelley' 
'brusselI~nuvox.com'; 'jerry.hendrix~bel~south.com'; Heitrnann, John 
RE: Review of Conversions 

Shelley, 

This e-mail message is in response to the message you left with my secretary earlier today and serves as a follow-up to 
our calls earlier this afternoon and on Monday 3/25 (with Jerry Hendrix, Bo Russell and Jerry Willis). 

With respect to the conference call you have requested, Bo, Jerry W., and I are available at 2, 3 or 4 prn tomorrow 
afternoon. If one of those times works for you, send us the bridge info and we'll see you then. 

Please note, however, that the scope of the call will be limited. As we indicated on our call on Monday 3/25, the 
independent status of the auditor is a threshold issue that must be resolved prior to embarking on the audit. I 
understand that you will be overnighting some information to us that should help in this inquiry. Our own due diligence has 
turned-up nothing about the auditor. We were unable to locate it website for them and our polling of personnei at NuVox 
and Kelley Drye was not fruitful, as it did not turn up anybody familiar with ACA, Thus, we are hopeful that the information 
you are sending overnight and our conference call will help settle this issue, Nevertheless, we will be unable to make an 
affirmative assessment of the auditor's independent status until we receive a copy of the contract that Jeny (on 
Monday's call) had indicated was signed with ACA. On Monday's call, Jerry had declined to share that document with us. 
We ask Jerry to consult with BST legal on this, as we feel quite confident that the independent status of an entity cannot 
be confirmed if one party has a secret contract with it. 

Now, there are other "threshold Issues" that must be resolved before we embark on the audit. As I explained on 
Monday's call, NuVox Is a small CLEC with limited resources. NuVox will devote sufficient resources to resolving these 
threshold issues first and then will focus on preparing for the actual audit once we have these squared away. 

Those threshold issues are as follows: 

{?) Reason for the Audit 
Jerry and I have both agreed that the FCC's Supplemental Clarification Order gives BST a right to conduct limited audits 
and that EST must disclose to NuVox a reason for conducting that audit, On two separate calls (3119 and 3/25), I asked 
Jerry for the reason. On the first call Jeny acknowledged that he owed us the reason, On the second, he offered to 
provide it subject to mutual confidential treatment. As I indicated on Monday's call, NuVox is not inclined to accept that 
cundition. Jerry asserted that the need for keeping the reason confidential is that it contains NuVox-sensitive data. I f  
that's the case, we appreciate your sensitivity to the need to keep such information confidential. However, at the same 
time, you must let NuVox be the judge af whether or not it would prefer to share that information with the FCC (where 
confidential treatment can be sought). If 5ST does not want the FCC to know its reasons for requesting an audit or how i t  
obtained the information to form its reason, perhaps BST's interests would b 8  best served by revoking its audit request. 
We will permit you to do that with no questions asked, If BST can explain why mutual confidentiality might sewe NuVox's 
interests, as well, we are more than willing to fisten to your views. 

(2) Scope of Audit 
On Mondays call, you indicated that it would encompass every circuit ever converted and that you'd send a circuit 10 list. 
8ST's 311 5 letter also Indicated that 8ST would send a list identifying the circuits to be audited. We are still waiting for that 
list. In addition, on Monday's call, 1 asked you to confirm that the list would include only EELs that had been converted 
from special access (and not "new" EELs). I look forward to receiving that confirmation from you. 

(3) Independent AudltorlNDA 
On Monday's call, I explained to you and Jerry my concerns regarding your request to have NuVox sign a 6ST NDA. If 
ACA is independent, i t  cannot be affiliated with BST in any way. You had suggested that ACA would be acting as your 
agent. I challenged that, as well. (They cannot be an agent or an advocate and be independent at the same time.) YOU 
asked me to send you an e-rnail so that you could check in with BST legal on this. (This is it.) In any event, we need to 
come to an understanding about what documents BST will see -- and for that matter, the form of the auditor's report. BST 
will not have access to NuVox's documents. Depending on the form of the auditor's report, it may be necessary to have 
BST sign a non-disclosure agreement. 

1 



(4) Independent AuditorV'Ex Parte" Rules 
As I indicated on Monday's cat!, we need to establish "ex parte" rules or a "code of conduct" to ensure that the independent 
status of the auditor is not compromised, I proposed that one party may not talk substance with the auditor without the 
other party being present, but that the parties could contad the auditor with proceduraVscheduljng issues independently. 
BST may not provide the auditor with tickets to the BeltSouth ciassic, no Final Four tickets, no entertaining, etc. Same 
restrictions apply to NuVox. Please review this proposal again with Jerry (and with your legal department). I gladly will 
consider a modified proposal or alternative suggestion. 

(5) Money issued20% Threshold 
In Jerry's 311 5 letter, he proposed that NuVox pay for the audit, if the auditor found non-compliance on 20% or more Of the 
circuits. On Mondays call, I asked for back-up for Jerry's assertion that the 20% rule was an established industry practice. 

Jerry indicated that he could provide back-up, but asked for an e-mail on this as well. (This is it,) I gladly will review the 
information Jerry provides. However, in the meantime, I invite you to consider this proposal: if the auditor finds non- 
compliance, NuVox will pay for a proportlonate share of the audit. For example, if the auditor finds non-compliance on 
20% of the circuits, NuVox would pay 20% of the reasonable costs of the audit. 

(6) Money IrsueslNRC 
In Jerry's 3/i 5 letter, he indicated that any non-compliant circuits would be converted to special access and would be 
subject to the applicable non-recurring charges for those services, On Mondays call, I explained that NuVox will agree 
only to pay the same cost-based conversion charge that applies when circuits are converted from special access to UNEs. 
I reminded Jerry that such a conversion need only involve a billing change and that the FCC did not authorize a charge 

for anything more. To date, NuVox has td8rat8d BSTs Insistence on making the conversion process more complicated. 
Provided that NuVox customers do not experience service disruptions as a result of such conversions, NuVox's tolerance 
will continue. However, NuVox will not pay for anything more than the cost-based billing change charge authorized by the 
FCC. Before we embark on the audit, we will require written mutual consent as to the exact charge that will apply to any 
conversions that may be deemed necessary, as a result of the audit, NuVox already has to devote far too much attention 
to billing disputes with BST. It is in both parties' interests to avoid future ones. 

NuVox hopes that these threshold issues can be resolved expeditiously and amicably, If we are unable to resolve them in 
such a manner, NuVox suggests that EST request FCC mediation, as we believe that It is in neither party's best interest to 
drag this process out. 

I look forward to your response. 

Best regards, 

John 

John J. Heitmann 
Kelley Drye & Warren LLP 
Suite 500 
1200 19th Street, NW 
Washington, DC 2U036 

Office (202) 955-9888 
Fax (202) 955-9792 
Wireless (703) 887-9920 

----Original Message----- 
From: Heitmann, John 
Sent: Tuesday, March 19,2002 11:40 AM 
To: Heitmann, John 
Cc: 'brussdl@nuvox.corn'; 'beth.shiroishi~bellsouth.com'; Walls, 
Shelley'; 'jerry.hendrix@bellsouth.com' 
Subject: RE: Review of Conversions 
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Jerry, 

I'd appreciate a call from you today. t already have gotten e-mail notices indicating that Shelley and Beth are both on 
vacation. 

Thanks, John 

John J. Heitmann 
Kelley Drye 8 Warren LLP 
Suite 500 
1200 19th Street, NW 
Washington, DC 20036 

Office (202) 955-9888 
Fax (202) 955-9792 
Wireless (703) 887-9920 

j heitm an n@ kelleyd rye. corn 

-Original Message--- 
F rorn: Heitmann, John 
Sent: Tuesday, Match 19,2002 1 1 :25 AM 
To: 'Walls, Shelley' 
Cc: 'brussell@nuvox.com'; 'jerry.hendrIx@belIsouth.com,; 
'beth.shiroishi~belIsouth.com'; Heitmann, John 
Subject: RE: Review of Conversions 

Shelley, 

Earlier this morning, I left you a voice mail requesting that you call me to discuss the attached materials. My thinking is 
that we may want to talk generally about the lay of the land before NuVox responds formafly and before the futi audience 
you have designated with your CC's. On that front, I would appreciate an introduction to the non-NuVox people you have 
cc'd on your e-rnail. You may want to indude Jerry and 89th on our call. 

Thanks, John 

John J. Heitmann 
Kelley Drye & Warren LLP 
Suite 500 
1200 19th Street, NW 
Washington, DC 20036 

office (202) g x ~ 8 8 a  
Fax (202) 955-9792 
Wireless (703) 887-9920 

j heitmann@ketleydrye.com 

----Original Message-- 
From: Walls, Shelby [ ~ m a i l t ~ : S h e l ~ . W a l l $ ~ B e  I South .corn>] 
Sent: Friday, March 15,2002 2:15 PM 
To: 'brussell@nuvox.com' 
Cc: Jordan, Whit ; Lany Fowler (E-mail); Schenk, James; 
' jheitmann~kelleydr.~m'; 'anelson@nuvox.corn' 
Subject: Review of Conversions * 
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" 

Please see the attached letter. The originals are being overnighted to you. 
<<Nuvox Letter 3-1 5432 .doc>> <<NDA 3-1 5-02 .doc>> 
Shelley P. Walls 

Manager - Regulatory Policy Support 
BellSouth Interconnection Services 
675 W. Peachtree St., NE 
Atlanta, GA 30075 

Fax: (404) 529-7839 
(404) 927-751 1 

r * ~ * t + ~ + * + + ~ ~ ~ , + ~ ~ + * ~ a ~ * * + ~ ~ * * t + ~ ~ l a ~ * * * + + t t ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ + ~ ~ ~ ~ + * ~ ~ + t ~ ~ * ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ t ~ t ~ ~ ~ j ~ ~ ~ ~ ~ ~ ~ ~ ~ * * ~ ~ ~ * + * * ~ ~ * + * ~ t ~ ~ ~ * ~ ~ ~ * + * * ~ t ~ t * n  

+*..e** 

"The information transmitted is intended only for the  person or entity to which it Is addressed and may contain confidential, 
proprietary, andor privlleged material. Any review. retransmission, dissemination or other use of, or taking of any action in 
reliance upon, this information by persons or entities other khan the intended recipient is prohibited. If you received this in 
error, please contact the sender and delete the material from ail computers." 

, 
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Heim,ann, John 

From: 
Sent: 
To: 
Subject: 

Jordan, Parkey [Parkey. Jotdan@BellSouth.COM] 
Monday, April 01,2002 5: 10 PM 
'j heitmarrn~kelleydrye.com' 
Nuvox EEL Audit 

9R0011.ooc (34 
KB) 

<<9FZ001!.DOC>> John, so r ry  to be so late in the day g e t t i n g  this to you. I 
have been in meetings all afternoon, This is the response to your  "threshold i s sues" 
regarding the Nuvox EEL audit. 

+ f * * * * * * t C t * * * * * * + + + * * * ~ ~ ~ * * * * * * ~ * ~ ~ * ~ ~ * * * ~ ~ ~ ~ ~ ~ ~ * * * * + * ~ * * * * * * * * ~ * * * * * * * * * * * * * * * ~ * * * * * * * ~ *  

f t * f * * * * t * + * * + * f * * * * * * * * * * ~ ~ ~ * * ~ * * * * * * * * * * ~ * ~ ~ ~ ~ ~ * * * * * ~ *  

"The information transmitted is intended only f o r  the person or entity to which it is 
addressed and may c o n t a i n  c o n f i d e n t i a l ,  proprietary, and/or privileged material. Any 
review, retransmission, dissemination or other use of, or taking of any action i n  reliance 
upon, t h i s  information by persons or entities o t h e r  t h a n  the intended recipient  is 
prohibited. If you received t h i s  i n  error, please contact the sender and delete the 
material from all computers." 
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John, this is in response to the issues you raised in your mail of March 27,2002, 
regarding BellSouth’s audit q u e s t  ro Nuvox for EEL circuits. I believe we cavered most of 
thcsc issues, at least briefly, on our confcmcc call yesterday. As far providing Nuvax with the 
auditor’s agmmtnt, we can pmvidc you with the auditor’s proposal to BellSouth, which we 
have accepted. Shelley will send you a copy via overnight mail. As for your specific 
enumerated issues: 

1. Rcason for the Audit 

I do not a p t  tbat that the FCC has obligated BellSouth to disclose to Nuvox the reason 
for conducting the audit. That being said, I do a p e  that that audits of EEL circuits are 
not “routine” and should only be undertaken in the event BellSouth has a concern that 8 

particular carrier has not met the local service requirements sct forth in the Supplemental 
Clarification Ordcr. I would have assumed that Nuvox would want to maintain the 
confidentiality of the reasons for Ute audit, but if that is not the case, I have no problem 
simply providing the information. In the case of Nuvox, the facts thnt cause BellSouth 
concern and that prompted h s  audit art as follows: 

BellSouth’s records show that a high percentage of NuVox’s traffic in Tennessee and 
Florida is intrastate access, yet NuVox has certified that it providw a significant amount 
of local traffic OVM circuits in these two states. In addition, Nuvox is now claiming a 
significant change in its PRJ jurisdictional factors. 

2. Scope of Audit 

BellSouth indicated when =questing the audit that the audit would encompass ail the 
special access circuits that Nuvox has requested be converted. Nuvox should have that 
infomation, but on March 28,2002, Shelley Walls forwarded to you via ernail the 
spreadsheet listing those circuits. The audit will encompass converted circuits only. 
New EELS arc not included in this audit.. 

3. Independent AuditorMDA 

As we discussed on the confcracc call on March 28, the auditor BellSouth has selected 
is an indcpmdmt auditor, not an agent of BellSouth. You spent some time on the call 
questioning Larry Fowler about his background, the background of his company and his 
affiliation (or lack thereof) with BellSouth. I believe we have established that the auditor 
is an independent third party. The auditor will be questing information relevant to 
prove that the circuits listed in the spreadsheet arc or are not in compliancc with the 
appropriate local usage option under which the circuits were converted. BellSouth will 
not be reviewing the information Nuvox provides to the auditor. However, BellSouth 
will see the audit results. I believe it is appropriate for BellSouth to agree not to disclose 
any information contained in the audit results, or the results themselves, and wc 
forwarded you a nondisclosure agreement for that pwpose. 

4. Lndepcndcnt Auditor I‘ “Ex  Parte” Rule 



5 .  

6. 

The independent auditor will have to ccdfu ,  in connection with the audit, that be did in 
fact act independently. BellSouth has no intention of “bribing” the auditor, and I ftel 
certain that Nuvox similarly has no such intention. I do not want to burden the auditor or 
the parties with unnecessary and burdensome rules. However, BellSouth Will agree With 
Nuvox that during the audit the parties will not conduct any substantive conversations 
with the auditor concerning information provided by Nuvox or the auditor’s use of that 
information without both parties being represented. 

Money Issues f 20% Threshold 

The Supplemental Clarification Order provides that “incumbent LECs requesting an audit 
should hire and pay for an independent auditor to perform the audit, and that the 
competitive LEC should reimburse the incumbent if the audit uncovers non-compliance 
with the local usage options.” The Order does not speak in terms of paha! 
reimbursement. In fact, per the language of the Order, here is no threshold level of non- 
compliance that must be met for the CLEC to become responsible for the cost of the 
audit, Any aon-compliance triggcrs the reimbursement obligation. However, to allow 
for unintentional errors, BellSouth has established a reasonable thrcshold under which no 
reimbursement will bc necessary. In other contexts, BellSouth has used a threshold of 
20% to shift the burden of payment for an audit. PIU audits described in BetlSuuth’s 
tariffs specify the 20% threshold (see tariff section attached). Further, the parties’ 
interconnection agreement states that the party requesting a PIU or PLU audit will be 
responsible for the cost of the audit unless the audited party is found to have misstated the 
PIU or PLU in excess of 20% (see Attachment 3, Section 6.5, of the parties’ 
interconnection agreement). We believe such a proposal is reasonable and consistent 
with industry practice, Further, WE believe that no such threshold actually exists pa the 
Supplrmentai Clarification Order, and that any non-compliance would shift the burden 
for payment to Nuvox. Whether Nuvox agrees with this position should not affcct 
whether Nuvox proceeds with the audit. BellSouth is the party rtsponsible for paying the 
auditor, and reimbursement f b m  Nuvox, if applicabk, has no affect on whether the audit 
occurs in the first place. Unless non-compliance is found, this will be a moot issue. 

Money Issues / NRC 

To the extent NUVOX’S circuits, or any number of them, fail to meet the requirements for 
those circuits to be provisioned and maintained as UNEs, BellSouth will convert those 
circuits to the corresponding special access circuits. The charge for such conversion 
should be the appropriate non-recurring charges set forth in BellSouth’s tariffs. Bear in 
mind that if Nuvox has in fact lived up to its certification, no such charges Will apply. 
However, by law, BellSouth provisions special access circuits only pur~uant to filed and 
approved tariffs, not pursuant to interconnection agreements. Again, the rate for 
reestablishing special access circuits i s  not a threshold issue that must be litigated before 
the audit occurs. If Nuvox has certified correctIy, no charges would apply, and the issue 
will never arise. 


