LAW OFFICES

Messer, Capare]lo & Self

A P rofesswnal Assomatxon

Post Office Box 1876
Tallahassee, Florida 32302-1876 *

Internet: www.lawfla.com

February 24, 2005

BY HAND DELIVERY

Ms. Blanca Bayo, Director

Commission Clerk and Administrative Services
Room 110, Easley Building

Florida Public Service Commission

2540 Shumard Oak Blvd.

Tallahassee, Florida 32399-0850

Re:  Docket No. 040156-TP
Dear Ms. Bayo:

Enclosed for filing on behalf of KMC Telecom III LL.C, KMC Telecom V, Inc. And KMC
Data LLC are an original and fifteen copies of KMC Telecom Il LLC, KMC Telecom V, Inc. And
KMC Data LLC’s Petition to Intervene in the above referenced docket.

Please acknowledge receipt of these documents by stamping the extra copy of this letter
“filed” and returning the same to me.

Thank you for your assistance with this filing.

Sincerely yours,

orman H. Horton, Jr.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for arbitration of amendment to DOCKET NO. 040156-TP
interconnection  agreements with  certain

competitive local exchange carriers and | Filed: February 24, 2005
commercial mobile radio service providers in |

Florida by Verizon Florida Inc,

PETITION TO INTERVENE

Intervenors, KMC Telecom II, LLC, KMC Telecom V, Inc. and KMC Data LLC,
pursuant to Rulcs 25-22.039, F.A.C. and 28-106.205, F.A.C., hereby petition the presiding
officer for leave to intervene in this proceeding, and state:

1. The name and address of the agency affected by this Petition is the Florida Public
Service Commission (the "Commission"). The PSC Docket number is 040156-TP.

2. The Intervenors are KMC Telecom III, LLC, KMC Telecom V, Inc. and KMC
Data LLC (collectively “KMC” or "Intervenors").

3. KMC Telecom III, LLC is a Delaware Limited Liability Company authorized to
do business in Florida. KMC Telecom III, LLC 's principle address is 1545 Route 206, Suite
300, Bedminster, New Jersey 07921, and its mailing address is 1755 North Brown Road,
Lawrenceville, Georgia 30043-8119. KMC Telecom III, LLC is a telecommunications carrier,
as defined by 47 U.S.C. §153(44). KMC Telecom III, LL.C operates pursuant to Commission
certificate 7093 to provide competitive local exchange telecommunications services in the State
of Florida.

4. KMC Telecom V, Inc. is a Delaware corporation authorized to do business in
Florida. KMC Telecom V, Inc.'s principle address is 1545 Route‘ 206, Suite 300, Bedminster,

New Jersey 07921, and its mailing address is 1755 North Brown Road, Lawrenceville, Georgia



30043-8119. KMC Telecom V, Inc. operates pursuant to Commission certificate 7530 to
provide competitive local exchange telecommunications services in the State of Florida.

5. KMC Data LLC is a Delaware Limited Liability Company authorized to do
business in Florida. KMC .Data LLC's principle address is 1545 Route 206, Suite 300,
Bedminster,ﬁ New Jersey 079“271,‘ and its mailing address is 1755 North Brown Road,
Lawrenceville, Georgia 30043-8119. KMC Data LLC is a telecommunications carrier, as
defined by 47 U.S.C. §153(44). KMC Data LLLC operates pursuant to Commission certificate
7955 to provide competitive local exchange telecommunications services in the State of Florida.

6. The name, address, and telephone number of the Intervenors' representatives shall
be those of the undersigned, which shall be the addresses for service purposes during the course
of this proceeding.

7. This docket involves a Petition for Arbitration filed by Verizon, Florida, Inc.
("Verizon"). The petition seeks arbitration of the ferms and conditions of an amendment to
Verizon's interconnection agreements with Florida competitive local exchange carriers
(“CLECs”) to implement the Federal Communications Commission’s (“FCC’s™) Triennial
Review Order (“TRO”) and its Triennial Review Remand Order (“TRRO”) regarding Verizon’s
ongoing obligation to provide unbundled network elements ("UNEs") pursuant to Sections 251
and 252 of the federal Telecommunications Act of 1996 (“Telecom Act”).

8. The Intervenors' substantial interests will be affected by the Commission's action
regarding the nature and scope of allowable amendments to Verizon interconnection agreements
with CLECs doing business with Verizon in Florida. The Intervenors will lose any rmeaningful
opportunity to exercise their rights under the current interconnection agreements with Verizon if

the Commission does not permit intervention, and does not allow the Intervenors to submit
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testimony and briefs to the Commission regarding Verizon's decision to terminate the provision
of UNEs under the auspices of the FCC’s TRO and TRRO decisions.

9.  The Intervenors were named as parties to Verizon's related February 20, 2004
arbitration petition in this docket. The Commission dismissed Verizon's original petition for
failure to vmeet the ‘proced-lrlural requirements established in Section 252(b)(2) of —tﬁe
Telecommunications Act, and granted leave for Verizon to refile its Petition, including specified
information concerning the parties, the issues in dispute and the relevant portion of the parties'
interconnection agreements. (See Order No. PSC-04-0671-FOF-TP, p.6).

10.  On September 9, 2004, Verizon filed a revised Petition for Arbitration. None of
the Intervenors was included as a party to Verizon's September 9, 2004 Petition. Verizon's
expressed reason for its failure to include the Intervenors in its September 9, 2004 Petition was
its position that it can unilaterally cease providing certain UNEs to CLECs because those UNEs
are no longer subject to the unbundling obligations under 47 U.S.C. §251(c)(3) and 47 C.F.R.
Part 51. (See Verizon Petition at page 2). Verizon's belief is incorrect.

1. The interconnection agreements between Verizon and the Intervenors provide that
Verizon and the Intervenors are to modify their respective Agreements to bring them into
compliance with any subsequent statute, regulation, rule, ordinance, judicial decision or
administrative ruling. If Verizon and the Intervenors fail to agree on the appropriate “change in
law” modifications to their Agreements within sixty days of a change in law, either party may
seck Commission resolution. Further, Section 252 of the Telecom Act and paragraph 233 of the
Triennial Review Remand Order make it clear that the FCC intends the Triennial Review
Remand Order to be implemented through the "change of law" process outlined in carriers'

interconnection agreements. Thus, Verizon cannot unilaterally modify the UNE pricing, terms
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and conditions of its existing interconnection agreements with the Intervenors, which is precisely
the effect of Verizon's decision to exclude the Intervenors from this arbitration.

12.  Over the past several months, the Intervenors (through counsel) and Verizon have
engaged in negotiations in an effort to incorporate the changes in UNE unbundling obligations
adopted in >the TRO and the T riennial Review Remand Order into their Agreeménts. Th(;se
discussions have not been successful. Although the Intervenors remain willing to negotiate in
good faith with Verizon to address the issues affected by the 7RO and the Triennial Review
Remand Order, the expedited procedural schedule imposed by the Commission in this Docket
(Order No. PSC-04-1236-PCO-TP) precludes the Intervenors from fully implementing that
"change in law" process set forth in their Agreements without having their interests substantially
affected by the outcome of this proceeding. As such, the Intervenors will lose any meaningful
opportunity to exercise their rights under their Agreements with Verizon if the Commission does
not permit immediate intervention in this docket.

13, The Intervenors' substantial interests will be affected by the Commission's
decision on the issues in this docket because that decision will inevitably affect the manner in
which Verizon will implement the 7RO and Triennial Review Remand Order in its
interconnection agreements with CLECs that are not parties to this proceeding. The Intervenors
recognize that they are entitled to file a separate action against Verizon to resolve these issues as
between the Intervenors and Verizon. However, allowing the Intervenors to participate in this
proceeding will advance the interests of administrative economy, and will eliminate the need for
the Commission to review numerous individual arbitration petitions as to similar interconnection

agreement issues. Thus, parties seeking 7RO and Triennial Review Remand Order related



amendments to their interconnection agreements with Verizon should be allowed to participate in
the pending arbitration proceeding.

14.  No other current party to this arbitration will adequately represent the Intervenors'
rights and interests in this matter because, among other reasons, the Intervenors must be parties
in order for ‘;heir intercohnectio;x agreements to be amended. |

WHEREFORE for the reasons set forth herein, KMC Telecom III, LLC, KMC Telecom
V, Inc. and KMC Data LLC petition the Commission to allow them to intervene in this
proceeding, and to participate as a full party of record in order to protect their interests under
their interconnection agreements with Verizon.

Respectfully Submitted.

Nornian H. Horton, Jr.
Florida Bar No.: 156386

E. Gary Early

Florida Bar No.: 325147

MESSER, CAPARELLO & SELF, P. A.
Post Office Box 1876

Tallahassee, FL. 32302-1876

Telephone:  (850) 222-0720
Facsimile: (850) 224-4359

Genevieve Morelli

Brett H. Freedson

KELLEY DRYE & WARREN LLP
1200 19" St., NW

Suite 500

Washington, D.C, 20036
Telephone: (202) 955-9600
Facsimile: (202) 955-9792

Counsel for Intervenors



CERTIFICATE OF SERVICE

IHEREBY CERTIFY thata true and correct copy of the foregoing has been served on the following parties by Hand

Delivery (*) and/or U.S. Mail on this 24" day of February, 2005.

Lee Fordham, Esq.*

Office of General Counsel, Room 370
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL. 32399-0850

Patricia S. Lee*

Florida Public Service Commission

Division of Competitive Markets &
Enforcement

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Richard A. Chapkis, Esq.
Verizon Florida Inc.

P.O. Box 110, FLTCO0717
Tampa, FL. 33601-0110

Aaron M. Panner, Esq,

Scott H. Angstreich, Esq.

Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C.
Sumner Square

1615 M Street, N.W., Suite 400

Washington, DC 20036

Eagle Telecommunications, Inc.
5020 Central Avenue
St. Petersburg, FL 33707-1942

Mr. Michael E. Britt

LecStar Telecom, Inc.

4501 Circle 75 Parkway, Suite D-4200
Atlanta, GA 30339-3025

Donna McNulty, Esq.

MCI

1203 Governors Square Boulevard, Suite 201
Tallahassee, FL. 32301-2960

De O’Roark, Esq.

MCI

6 Concourse Parkway, Suite 600
Atlanta, GA 30328

Ms. Martine Cadet

Myatel Corporation

P.O. Box 100106

Ft. Lauderdale, FL. 33310-0106

-

Susan Masterton, Esq.

Sprint Communications Company Limited
Parmership

P.O.Box 2214

. Tallahassee, Florida 32316-2214

W. Scott McCollough

David Bolduc

Stumpf, Craddock Law Firm

1250 Capital of Texas Higway South
Building One, Suite 420

Austin, TX 78746

Patrick Wiggins, Esq.
Wiggins Law Firm
P.O. Drawer 1657
Tallahassee, FL. 32302

Michael C. Sloan, Esq.
Swidler Berlin

3000 K Street, NW, Suite 300
Washington, DC 20007

Andrew M. Klein, Esq.

Kelley Drye & Warren, LLP

1200 Nineteenth Street, NW, Suite 500
Washington, DC 20036

Matthew Feil, Esq.

FDN Communications

2301 Lucien Way, Suite 200
Maitland, FL 32751

Genevieve Morelli

Brett H. Freedson

Kelley Drye & Warren LLP
1200 19" St., NW, Suite 500
Washington, I.C. 20036

Normén H. Horton, Jr. Q



