
State of Florida 
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DATE: February 25,2005 

TO: Kay B. F l p ,  Chief of Records, Division of the Commission Clerk & 
Administrative Services 

Richard D. Melson, General Counsel Tsv" FROM: 

Please place the attached letters - from Mr. Alcegueire to me and a response from me to 
Mr. Alcegueire - in the docket file. Thank you. 
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From : Hong Wang 
Sent: 
TO: SandyMoses 
cc: Lee Fulcher; Nmnye Grant 
Subject: RE: Prehearing Officer assignment 

Wednesday, Januaty 05,2005 1249 PM 

Done.. 

F m :  sandy- 
Sent; 
TO: 
cc: Martha Brown 
Subject; Prehearing ORer  assignment 

Wednerday, BnWW 05,2005 12:46 PM 
Hong Wang; Lee! Fulchw; Noclnye Grant 

b.. 

Please reassign the PWO from Administrative to Commissioner Deason for Dockets 041 169 and Q40660. 
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BEFORE THE BWLIC SERVICE CQMMISSXBN 

(3) An agency may, fur good cause shown, pant a request fix extcnsio~~ 
of time far filing an initial pleading. Requests for extension of  time rnust bc filed 
with the agency pior to the applicable deadline. Such requests for extensions of 
time shdl contain a certificate that the moving party has consulted with all other 
p ~ i e s ,  if my, concerning the extension aid that the agency and my sther parties 
aFee to said extension. A timely request for extension o f  time shall t d l  the 
naming of the time period for filing a petition until the request is acted upon. 

. - 1  

I, - &.lmr da&i December 28, 2004, Mr. Alcegueire requested rn extension of h i e .  MI-+ 
fm requesting an extension of time appears to be that he did not receive B 

1ypr from Con&ssion staff mailed to him t x ~ ~ + p ;  Commission considered hi6 c.omplaint at 
& p~ovember-30, %OM, Agenda Canfercnce, and he therefore did not have time to respond to the 



staff‘ recommendation on which the Comnilssjon based its decision in the PAA Order.’ bh-. 
~ l~ggue ire  states that an extension of time should be granted in order to correct what Mr- 
AIcegueire considers an administrative failure to provide him due process of law by pfwiding 
him with the time to present his side ofthe story. 

Cornmissioner and Prehearing Officer 

( S E A L )  

MCB 

’ It should be noted here fhat consldcratiafl of the slaff’s origmnl rccamcndation scheduled for the November 2, 
2004, Agenda Csmferemsc was deferred at Mr. Alcegueire’s ~eyuest, Further, Mr. Alctgueiae: did receive the staff 
recommendation for the November 30,2004, Agenda Conference, and was informdl that he: could participate. in the 
Agenda by phone, but he decfimd to do SO. 



3 ,  

made by t h e  panel ,  unless a reassignment i s  nnade by 
the  Chairman e . 

A@E3ignTnenta made or approved by the Chairman amy be 
changed only by the Chairman except that: 

b e  Petitions that proceedings be assigned to  he f u l l -  
Commieasjrion timely filed by persans having standing 
to 80 file are to be disposed sf hy t he  full 
Commission" 

a. The provision in the Carnrnisaion't3 Statement of 
Agerzey Organization and Operations t h a t  assignments 
are to be macle randomly; 

5 s .  The workloads of t h e  individual Csrnmissianexs; aaad 

i f , .  , t h e  magnitude of a rate f i l i n g ,  includinl; cke 
number of customers affected ard t o t a l  rever,uel~ 
requested; 

''the aerv ices  reridered to the affected p u b l i c ;  
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appropriate discovery actions and, as required, 
guide the s ta f f  in the completion+ of preparations 
fer the bearing. 

[His tory :  Revised 5/20!82; IA 11/15/92; 10/23/85; 6/3/8,6, 
Nomenclature Changes; 11/24/87; IA 3/6/91; 8/31/93; APM 
Reformatted and Reissued 7/1/94; ED 8/5/94; ED 4 / 9 / 9 6 ;  ED 
2 / 9 7 ;  ED 10/01; ED 3/02; ED 9/9/03] 
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STATE OF FLOR~DA 
COMMISSIONERS: 
BRAUL~O L. BAEZ, CHAIRMAN 
J. TERRY DEASON 

CHARLES M. DAYIDSON 
LISA POLAK EDGAR 

RUDOLPH “RUDY” BRADLEY 

GENERAL COUNSEL 
RICHARD D. MELSON 
(850) 4 13-6248 

c. 

February 25,2005 

BY CERTIFIED MAIL 

Mr. Jude Alcegueire 
2913 SW 68th Avenue 
Miramar, FL 33023 

Dear Mr. Alcegueire: 

I am writing in response to your certified letter and your voice mail message to me, both 
of which were received today. Your letter made a public records request for four categories of 
items which I interpret as follows: 

1, Any rule or procedure allowing anyone other than the Chairman to assign 
Commissioners for hearing or to assign a single Cornmissioner to serve as prehearing officer. 

Enclosed is a copy of Section 2.05 of the Commission’s Administrative 
Procedures Manual (which has been provided to you previously). 

Under Section 2.05 .B.1, cases involving proposed agency action decisions are 
generally assigned to the full Commission, as was done in your case. As shown by 
the signed vote sheet previously furnished to you, the full Commission voted on 
the Proposed Agency Action Order issued December 17,2004 .that dismissed your 
complaints against FPL. 

Under Section 2.05.B.S.a, in cases assigned to the full Commission, the Chairman 
may assign a single Commissioner as prehearing officer whose duty is to rule on 
motions and procedural matters, such as your request for extension of time to 
protest the FAA Order. Under Section 2.05.C.4, the Chairman has delegated to 
the Division of the Commission Clerk and Administrative Services (CCA) the 
administrative authority to “assign[] a Prehearing Officer based on the rotation 
schedule established by the Chairman’s office.” In your case, the assignment of a 
Prehearing Officer was required in January in order to rule on your motion. 
Personnel from the Chairman’s office and CCA assigned Commissioner Deason, 
who was the Commissioner designated for January assignments under the rotation 
schedule approved by the Chairman. 

CAPITAL CIRCLE OFFICE CENTER 2540 SHUMAKD O A K  BOULEVARD TALLAHASSEE, 3% 32399-0850 
An Affirmative Action /Equal Opportuniv Employer 

PSC Website: http://www.florida psc.mm Internet E-mail: confact@psc.state.fi.us 



Mr. Jude Alcegueire 
Page 2 
February 25,2005 

2. Documents or records in which the rules [regarding assignments] have not been 
applied. 

We are not aware of any such documents. 

3. Any log sheet or scheduling record where the approval line was not signed by the 
Chairman. 

Case Assignment and Scheduling Records are processed in batches by the 
Division of Comission Clerk and Administrative Services (CCA) as shown by 
APM Section 2.05.C.4. At any time, there will be a batch of CASRs that have not 
yet been initialed by or on behalf of the Chairman. As part of the issuance 
process, CASRs are initialed on behalf of the Chairman by authorized personnel 
in CCA. We are not aware of any CASRs that have been processed to completion 
that are not initialed on behalf of the Chairman. A copy of the initialed CASR in 
your case, which was in batch processing the last time we corresponded, is 
attached to this letter. 

4. Any document that gives the PSC staff the authority to disregard the rule of law 
or to make decisions on behalf of the Cornmission. 

There are no documents that give the PSC staff the authority to disregard 
applicable Florida Statutes or applicable Cornmission rules. As I have tried to 
explain to you previously, the Commission staff processed your case in full 
compliance with applicable statutes and rules. 

There are various provisions in the Commission’s Administrative Procedures 
Manual that delegate authority for certain actions to the Commission staff. 
Except for Section 2.05 (which is attached in response to Item l), I am not aware 
of any such provisions that were relied upon in the processing of your case. As 
you have previously been advised, the full Commission voted to issue the PAA 
Order and Commissioner Deason, as Rehearing Officer, made the decision to 
deny your request for extension of time by order issued January 1 I ,  2005. Neither 
of these decisions was made by the staff. 

In addition, as stated in the “Notice of Further Proceedings or Judicial Review” of 
the PAA Order, the order would become final and effective unless a substantially 
affected party such as you filed a petition for fonnal proceeding by January 7, 
2005. Because your request for extension of time tolled the running of the protest 
period, this date was ultimately extended to January 21, 2005. When you chose 
not to file a timely protest, the staff on January 25, 2005 administratively issued a 
Consummating Order and closed the docket. 



Mr. Jude Alcegueire 
Page 3 
February 25,2005 

c 

In regard to the request in your voice mail message that I refer alleged wrongdoing by the 
Commission staff to the Attorney General for criminal prosecution, let me reiterate that there has 
been no such wrongdoing and I do not intend to take any further action. 

Since more than 30 days has passed since the issuance of the Consummating Order and 
you chose not to file an appeal as set out in that order’s “Notice of Further Proceedings or 
Judicial Review,” the Commission’s decisions in your case are now final and nonappealable. 

Sincerely , 

Richard D. Melson 

cc: Blanca Bay6 (for docket file) 
Dr. Mary Bane 
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2 . 0 5  ASSIGNMENT OF PROCEEDINGS BY THE CHAIRMAN (OPR: CCA) 
b.. 

A. PURPOSE 

To s t a t e  procedures by which t h e  Chairman’s statutory 
authority to assign proceedings to Commissioners, hearing 
officers or staff is to be implemented; and to reflect the  
Commission’s overall policy t h a t  all cases are to move 
from receipt to final disposition without unnecessary 
delay. 

B .  POLICIES 

Those policies which bear directly upon and govern these 
procedures are a s  follows: 

1. Assignments of cases are made by the Chairman; in so 
doing, s t a f f  recommendations may be t aken  into account. 
Sections 350,01(5) and ( 7 )  provide t h a t  t h e  Chairman 
has t h e  authority to assign the various proceedings 
pending before t h e  Commission requiring hearings to one 
or more Commissioners or to hearing officers. 
Generally, all cases shall be assigned to t he  f u l l  
Commission fo r  initiating action ( L e . ,  decisions 
initiating investigations, i n t e r i m  increase decisions 
in r a t e  cases, and proposed agency action decisions, 
for example) . However, when there are less than five 
Commissioners available for assignment or when the 
caseload or statutory deadlines require it, the 
Chairman may assign t he  initiating action to a panel. 

2 .  The Chairman may reassign proceedings once (1) 
initiating action has been taken by the full Commission 
and (2) it is established that a hearing is required. 
Such assignments may be to one or more Commissioners, 
to a Division of Administrative Hearings (DOAH) 
administrative law judge or to a staff member. The 
Chairman may also reassign cases when an apparent 
conflict of i n t e r e s t  arises. Commissioners who desire 
to be assigned to or removed from particular cases 
should so advise the Chairman. 

a. Fins1 decisions (1. e., decisions subsequent to 
hearing or on stipulations i r i  lieu of hearing) in 
cases assigned to panels of Ccnmissioners are to be 
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made by the panel, unless a reassignment is made by 
c 0 

t h e  Chairman. 

b. F i n a l  decisions in cases assigned to one 
Commissioner, a DOAH administrative law judge, or a 
staff member for hearing are to be made by t h e  
majority of the full Commission. 

3 .  Assignments made or approved by the Chairman may be 
changed only by the Chairman except that: 

a -  A majority of the Commissioners may determine that 
the Eull Commission shall si t  in a proceeding, and 

b, Petitions that proceedings be assigned to the full 
Commission timely filed by persons having standing 
to so file are to be disposed of by the full 
Commission. 

4 .  In recommending and making assignments, the following 
should be taken into account: 

a.  The provision in the Commission's Statement of 
Agency Organization and Operations that assignments 
are to be made randomly; 

b. The workloads of t h e  individual Commissioners; and 

c. The following criteria, as set f o r t h  in Section 
350.01(6), F.S.: 

'!...the overall g e n e r a l  public interest and impact 
of the  pending proceeding, including bu t  not 
limited to . . .  

f f . .  . t h e  magnitude of a rate filing, including the 
number of customers affected and t o t a l  revenues 
requested; 

" t h e  services rendered t o  the affected pub l i c ;  

"the urgency of the requested action; 

"the needs of t h e  consuming public and t h e  utility; 
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"va lue  of service involved; 
c 

"the effect on consumer relations, regulatory 
policies, conservation, economy, competition, 
public -health, and safety of t h e  area involved. 

5 .  The prompt, effective handling of prehearing 
conferences, motions and procedural matters ( inc luding  
changes in time schedules) will improve continuity and 
responsiveness in the processing of cases. Assignments 
of responsibilities for such functions vary slightly 
from one kind of hearing assignment to another. These 
responsibilities are to be assigned as follows: 

a. 

b. 

Cases assiqned to the Full Commission: 

The Chairman may ass ign  a single Cornmissioner as 
Prehearing Officer. The Prehearing Officer is to 
rule on motions and procedural matters and conduct 
prehearing conferences. The Chairman will approve 
changes in oral argument, hearing and decision 
dates. 

Cases assiqned to panels of Commissioners: 

The Chairman will assign a single Commissioner as 
Prehearing Officer . The Prehearing Officer is to 
rule on motions and procedural matters and conduct 
prehearing conferences. Changes in ora l  argument, 
hearing and decision dates are to be approved by 
the Chairman. 

c .  Cases assiqned to a sinqle Commissioner for 
hearinq : 

That Commissioner is to rule on motions and 
procedural matters which occur prior to referral  of 
such  cases to the Commission for final decision. 
Changes in oral argument, hearing and decision 
dates are to be approved by the Chairman. 

d .  Cases assiqned to a DOAH Administrative Law Judqe 
for hearing: 
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The Chairman may assign a Commissioner as 
Prehearing Officer t o  rule OM motions and 
procedural matters which occur prior to the 
transmittal of these cases to t h e  administrative 
law judge, and those which occur after t h e  
administrative l a w  judge's recommendation has been 
issued and prior to referral of such cases to the 
Commission for final decision. Hearing dates are 
to be set by t h e  administrative law judge. Changes 
in decision dates are to be approved by the 
Chairman. 

e .  Cases assisned to a s ' t a f f  m e m b e r  for hearinq: 

The Chairman may assign a Commissioner as 
Prehearing Officer to rule on motions and 
procedural matters which occur prior to referral of 
such cases to the Commission f o r  final decision. 
If a Commissioner is not assigned, t h e  s t a f f  member 
assigned to preside at t h e  hearing shall also serve 
as Prehearing Officer. Changes in hearing and 
decision dates are to be approved by t h e  Chairman. 

6 .  Except f o r  specific approvals reserved to the Chairman 
in the above subparagraphs, proposed revisions in dates 
f o r  even t s  i n  t h e  time schedule are to be approved by 
the  Commissioner assigned tc t h e  case to rule on 
motions and procedural matters. The Director  of the 
Division of the Commission Clerk and Administrative 
Services may, however, approve the following types of 
time schedule revisions: 

a. Revisions resulting directly from a Commission 
ac t ion  on either a re la ted  or unrelated matter 
( L e . ,  deferral of an item on Agenda Conference to 
a specific future conference, cancellation of an 
Agenda Conference, a Prehesring Officer's approval 
of a party's request for an extension of time to 
file, etc.). 

b. Revisions providing for  monitoring or follow-up 
ac t ions  by t h e  staff after Commission decision, and 
for which the requirement f o r  f u r t h e r  Commission 
action is zlbsent or unknowr;, ( L e . ,  monitoring of 
constructior. a c t i v i t i e s ,  r e f u n d s ,  etc. } . 
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c. Revisions providing an ongoing schedule for cases 
assigned to DOAH for  hearing which do not change 
the Commission's decision da te .  

d. Revisions for cases which have moved i n t o  
litigation s t a t u s  following Commission action. 

e. Revisions providing for additional Commission 
action upon expiration of t h e  Case Assignment and 
Scheduling Record (CASR) schedule. 

f .  CASRs scheduling or rescheduling a hearing where a 
Case Scheduling/Rescheduling Advise form (CSRA) has 
been issued by the Chairman's office. 

C.  PROCEDURE 

1. The Division of the Commission C l e r k  and Administrative 
Services, upon receipt of each filing, petition, 
application, or other pleading is to refer the ma t t e r ,  
e i t h e r  by forwarding a copy of the filing or by 
automatically generated e-mail notification, to the 
appropriate staff/division not later than t h e  first 
working day after rece ip t .  A computer-generated Case 
Assignment and Scheduling Record (CASK) form (Form No. 
PSC/CCA 0 1 5 - C )  is also forwarded. 

2 .  The OPR is to f u r t h e r  evziluate each case and complete 
Section 2 in the following manner: 

a. Make and enter s t a f f  assignments, securing and 
entering the  names of the staff counsel and 
representatives of the O f f  ice ( s )  of Collateral 
Responsibility (OCRs) (See Paragraph 3. a. below) ; 

b. Enter recommendations for t h e  Chairman on hearing 
and deciding assignments; 

c. Determine and indicate the  hearing requirement ( s )  
(See Paragraph 3.b. below) ; 

d .  Complete t h e  t i m e  schedule ;  and 
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e .  Forward all CASRs, with Section 2 completed, to the 
Division of the Commission Clerk and Administrative 
Services by the tenth workday after receipt with 
copies to each OCR; exception: CASRs f o r  S t a f f -  
Assisted Rate Cases are to be completed and 
forwarded by the twenty-second workday after 
receipt. 

3. In completing Section 2 of the CASR t h e  OPR is to be 
assisted by other staff offices as follows: 

a. Upon contact by the OPR, the Office(s) of 
Collateral Responsibility [OCR(s)] and the Attorney 
Supervisors in t h e  Office of t h e  General Counsel 
(if that office is not OPR) should provide the 
names of staff members who are assigned to the 
case, collaborate in developing the time schedule 
and generally assist the OPR in initially reviewing 
the  case and in completing t h e  CASR within the 
allotted number of workdays. 

b. During preparation of the time schedule  for a case 
which will or is likely to involve hearing(s) by 
one or more Commissioners, the  OPR is to contact 
the Scheduling Coordinator-PSC with suggested 
hearing date ( s )  and location (s) . The Scheduling 
Coordinator is to coordinate those factors among 
the Chairman and Commissioners, inform the OPR of 
firm arrangements, and issue a Case Scheduling/ 
Rescheduling Advice form (CSRA) reflecting the 
Prehearing and Hearing Officer assignments and the 
hearing date ( s )  . 

c. Staff from the Division of the  Commission C l e r k  and 
Administrative Services arrange facilities for  
Commissioner-attended out-of-town hearings in 
accordance with the CSRA reflecting an out-of-town 
hearing assignment. The facility must be as close 
as possible to t h e  affected utility's service 
territory, and must meet all requirements of t h e  
Americans with Disabilities Act and Florida's 
Government-in-the-Sunshine law. If possible, 
public facilities at minimal or nc c o s t  to the 
Commission a r e  to be secure& and when 
Commissioner, staff, or public safety is a concern, 
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off-duty law enforcement officers are to be h i r e d  
for purposes of security. t. 

4 .  
- 

The Division of the Commission Clerk and Administrative 
Services accumulates the CASRs completed by the OPR$, 
reviews the forms for completeness and accuracy and, 
pursuant to authority in Subsection B. l., 
administratively approves the schedule based on 
established criteria, assigns a Prehearing Officer 
based on the rotation schedule established by the 
Chairman’s office, and assigns the fu l l .  Commission to 
cases not requiring hearing. For cases set for 
hearing, the Prehearing and Hearing Officer assignments 
are those set forth on the CSRA issued by the 
Chairman’s office. The approved CASRs are forwarded to 
t he  master docket files, which are readily available to 
a l l  staff on the Local Area N e t w o r k .  Copies of CASRs 
are made available to applicants, petitioners and o ther  
interested persons, and are mailed to parties with a 
cover letter stating that the schedule will be adhered 
t o  unless subsequently changed in accordance with these 
procedures. 

5 .  Revision of Time Schedules 

Any r ev i s ion  of a hearing, decision or other  
established time schedule, required for good cause, 
proposed to or  by t h e  OPR should also be agreed to by 
the OCR/staff counsel and approved by the Director of 
t he  OPR division or designee. The revised CASR should 
be forwarded to the Division of t h e  Commission Clerk 
and Administrative Services along with a summary of the 
circumstances requiring the revision. A copy of the 
revised CASR should be provided to the OCR ( s )  / s ta f f  
counsel at t h i s  t i m e .  

a. The Division of the Commission C l e r k  and 
Administrative Services accumulates revised CASRs ,  
prepares a summary listing of the revisions and 
reasons therefor, and forwards them to t h e  
Chairman’s office on a weekly basis. The 
Chairman’s aide reviews the revised CASRs, notin9 
changes in decision d a t e s ,  and coordinates review 
and approval with t h e  Chairman and/or o t h e r  
Commissioners in accordance w i t h  t h e  approval 
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authorities set forth in Paragraph B . 6 .  Upon a 
decision by t h e  appropriate Commissioner, t h e  CASRs 
are returned to t h e  Division of the Commission 
Clerk and Administrative Services where the 
original is placed in t h e  master file and copies 
distributed to parties of record. 

CASR revisions approved administratively pursuant 
to Section B . 6 .  are exempt from these steps. They 
are to be forwarded to the Division of the 
Commission Clerk and Administrative Services for 
review and approval and then to the master file 
with copies to parties of record. 

6 -  Responsibilities of the OPR and the assigned attorney 
from the Office of t he  General Counsel 

a. The OPR retains overall responsibility fo r  
management of each assigned case until it is 
transferred or disposed of. This includes setting, 
in coordination with other responsible staff 
members, the place,  timing and schedule of events 
in t h e  case, as well as t h e  other actions listed 
under OPR responsibilities elsewhere in this 
manual. 

b. Except when the Office of t h e  General Counsel is 
OPR,  it is that division's responsibility to 
maintain an attorney-client relationship with the 
OPR and to handle  all legal procedures associated 
with the case in consonance w i t h  t h a t  relationship. 
Where the Office of the General Counsel is OPR, a11 
of the OPR's management responsibilities apply and 
are in addition to the division's legal 
responsibilities. 

c. Staff counsel is to assist the OPR in completing 
the CASR w i t h i n  the allotted workday period by 
determining, in coordination with the s ta f f  and 
interested parties, if a hearing will be r equ i r ed  
and t h e  proposed location and da te  of such hearing. 
Staff counsel shall also perform o t h e r  required 
preliminary legal functions. Subsequently, as the 
case matures ,  t h e  staff counsel is to participate 
in t h e  initial analysis of t h e  issues, t a k e  
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appropriate discovery actions and, as requi red ,  
guide t h e  s t a f f  i n  t h e  completion ,of preparations 
for t h e  hearing. 

[History: Revised 5 / 2 0 / 8 2 ;  IA 1 1 / 1 5 / 8 2 ;  1 0 / 2 3 / 8 5 ;  6 / 3 / 8 6 ,  
Nomenclature Changes; 1 1 / 2 4 / 8 7 ;  IA 3 / 6 / 9 1 ;  8 / 3 1 / 9 3 ;  APM 
Reformatted and Reissued 7 / 1 / 9 4 ;  ED 8 / 5 / 9 4 ;  ED 4/9/96; ED 

- 

2 / 9 7 ;  ED 10/01; ED 3 / 0 2 ;  ED 9 / 9 / 0 3 ]  
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Reconmended assignments f o r  hearing 
and/or deciding t h i s  case: 

I 1-  

Fu l l  Conmission Comnission Panel - 
Hear i ng 

I 

S t a f f  - 
Date f i l e d  w i th  CCA: 01/11/2005 

I n i t i a l s  OPR 
S t a f f  Counsel 

Section 3 - Chairman Comletes Assignments are as fo l lows: 


