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Legal Department 

NANCY 6. WHITE 
General Counsel-Florjda 

BellSoulh Telecommunications. Inc. 
150 Soulh Monroe Street 
Suite 400 
Tallahassee, Florida 32301 
(305) 347-5558 

March 2,2005 

Mrs. Blanca S. Bayo 
Director, Commission Clerk and 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Administrative Services 

Re: Docket No. 040527-TP 
BellSouth v. NuVox 

Dear Ms. Bayo: 

By this letter. BellSouth Telecommunications, tnc. (“BellSouth”) requests 
that the Commission officially recognize the decision of the North Carolina 
Utilities Commission in In the Matter of Enforcement of hferconnecfion 
Agreement between BellSouth and NuVox Communications, Inc., Order Granting 
Motion for Summary Disposilion and AIIowing Audit, Docket No. P-913, Sub 7, 
dated February 21, 2005 (attached). The NCUCs decision bears directly on the 
issues raised in BellSouth’s pending Motion for Summary Disposition. 

Copies have been served to the parties shown on the attached Certificate 
of Service. 

cc: All Parties of Record 
Marshall M. Criser Ill 
R. Douglas Lackey 



CERTIFICATE OF SERVICE 
Docket No. 040527=TP 

c 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

served via Electronic Mail and First Class U. S. Mail this 2nd day of March, 2005 

to the following: 

Jason Rojas 
Jeremy Susac 
Staff Counsels 
Florida Public Service 
Commission 

Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Tel. No. (850) 41 3-6212 
jroias@psc.state.fl.us 
jsusac@wc.state.fl.us 

Hamilton E. Russell, 111 
Mary Campbell 
NuVox Communications, Inc. 
Senior Vice President - Legal and 

Reg. Affairs, Southeast Region 
Suite 500 
301 North Main Street 
Greenville, South Carolina 29601 

Fax. No. (864) 331-1236 
mcarnpbell@ nuvox.com 

Tel. NO. (864) 331-8252 

John J. Heitmann, Esq. 
Jennifer M. Kashatus 
Kelley Drye & Warren, LLP 
1200 19" Street, N.W. 
Suite 500 
Washington, D.C. 20036 
Tel. No. (202) 955-9888 
Fax. No. (202) 955-9792 
Jheitrnann@kellevdtve.com 
jkashatus@kellevdrve.com 

Jon C. Moyle Jr. 
Diana Shumans 
Moyle, Flanigan. Katz, Raymond & 
Sheehan, P.A. 
The Perkins House 
1 4 8 North Gadsden Street 
Tallahassee, FL 32301 
Tel. No. (850) 681-3828 
Fax. No. (850) 681 -8788 
jmovleir@movlelaw.com 
dshumans@movlelaw.com 



STATE OF NORTH CAROLINA 
UTlUnES COMMISSION 

RALEIGH 

DOCKET NO. P-913, SUB 7 

BEFORE THE NORM CAliOLlNA UTILITIES COMMISSION 

In the Matter of 
Enforcement of lntercomedion AQreement 1 ORDER GRANTING MOTION 
Bemen BellSouth Telecommunications. Inc. ) FOR SUMMARY DlSPOSlTlON 
And NuVox Communications, Inc ) AND ALLOWING AUDIT 

BEFORE: Chairman Jo Anne Sanford, Commissioners J. Richard Conder, Robert V. 
Owens, Jr., Sam J. Ervin, IV. Lorinro L. Joyner, and James Y. Ken, It 

BY M E  COMMlSSION: This matter arises MI Complaint filed by BetiSouth 
Telecommunieetions, Inc. ('BellSoutK) requesting the Commission to find that NuVox 
Cornmmlcallons, Inc. ("NuVof) breached the Parties' Interconned[on Agreement 
("Agreement') by rafusing to allou BellSouth to conducl an audit of NuVox' enhanced 
extended loops ('EELS') In order to verify NuVod self-certificetion that the EEL facilities 
are being used to provide .a sisrdficant amount d local exchange service.' The 
Complaint further requests that NuVox be compelled: to,'dltwBe#South's auditor to 
audit NuVox' EEL records Immediately without futther d&lay,:and'-Wat. BallSouth b e  . . . .. 
allowed to provide its auditor with records in BellSouth'% posjession; induding customer . . ' ' 

. . .  . 

. .. proprietary information. NuVox filed its Answer to Complaint on Juhs:2ti 2004, denying 
BellSooth's unqualified right to the audit it seeks. ByWay:Ofits:-h~nswer; NuVox also'- 
objected to BellSouth's sharing customer proprietaryb ihfthMibn!%ith~?its auditor. 
BellSouth filed a repty to NuVod h w e r .  

. . , '.,. ' . . . i  

'.. ' - ' .  . . .  ' 

' ' .  . : y ,  .. , -: 
, .  . .. 

have the Commission enter a p r a u m l  d e r  (lg~,adoplins36~~anabrporrrting~thei ..' 

n e d y  gam audit Issue is presented in h c . i & a d r d e  (P]:i&&ptIha:the'. .:2:1'.2:! :;* "L  

record from a G w d a  PWic swim Commissjonr~{:GPS~'t:pro~lOg! ragakdr rig..'... .<? ' :: 

Same fegal conduslons reached by the GPSC and ( 3 ) : ~ s t ~ l ~ n g ' a ' ~ l s ' ~ ~ ~ : ~ ~ l ;  .. ' 

argumemt andlor evidentiary heaing with respect to cMlcluslons'&'iindings:'tbai the 
Commission might make that would differ from the:conckrdons.and finmdhgs' of he : 
GPSC. BellSwth filed its Opposition to NuVox's Motion to Adopt Procedural Order on 
August 16,2004: Bellsouth flled a Motion for Summary Disposition On August 21,2004 
and NuVox filed its OpposHi to Summary Disposition on Ociober 6, 2004. BellSouth 
filed a reply to NuVox' Opposttlon to Summary Disposition on October 15,2004. 

. .  , .  
. .  . 

' A secfmd vsaion armaing darical errors was filed on Augua 19.2004. 



Positions of the Partles 

BELLSQUTH: BellSouth argues that it seeks to enforce audit rights pursuant to 
Attachment 2, Paragraph 10.5.4 of the Agreement, which provides BellSouth the 
unqualified right, upon providhg NuVox 30 days priw notice, to audit NNof EELS to 
verify the amount of toea! exchange traffic being transmtned on EEL circuits. BdlSauh 
maintains ihat the FCC's SupplernenM Order Clarificdhn rS0C")' is not incorporated 
into the peiiinent audit provisions and th& the Parties never intended such resuit 
Because BellSouth's audit rights are a matter of oontrad interpretatlon, BellSouth 
argues that the matter should be decided as a matter of law without an evidentiary 
hearing. 

NEWSOUTH: In opposilion to BellSouth, NuVox argues that the Agreement 
incorparetes the SOC and that the requhtmmnts d the SOC limit BeilSadh'a audit 
rights to (7) nbMwline audiis. (2) based on a reasonable c0c)CBm regstrdhg NuVox' 
cwnpliance with EEL elIgibiiity and SeHCertrfimtion vileria. and (3) conducted by an 
independent auditor. NuVox disputes that BellSouth has met or demonstrated that R 
has me1 any of !he three SOC requiremanla. According to NuVox It has submltted 
evidence tending to show that material lssuos of fact renaaln, thereby requiring the 
Commission to afford the Parties an evidentiary hearing prior to ciedding the merits of 
h e  Complaint. NuVox maintains Vlat BellSouth is not enfitled to conduct an audit of its 
EELS on the facts n w  before the Commission. NuVox also argues that the Commission 
is bound by the decision of the GPSC in an adion behKeen the same parties regarding 
the same contradud languqe at issue in the matter rn More the Commission. 

PUBUC STAA. The Public Staff belleves that the Commission should adhere to the 
doctrine of collateral estoppel and a m q t  the GPSC'G interpretation of the audit clause 
in the Georgia intermnection ageement between B~IiSwthmd;NuVox, finding that 
the audit requirements contained fn the SOC were ifrJEorporetedkto the Agreement 
Accordingly, the Public Steff further believes that the'SOC iat@dlm Agrmeht require ' 

8 .  BellSouth-to have a concetn befm b e i i  permiited:tatWltNuMw'~EEELs. -However, . - . 
W RubiicGtaff.disagms wilh NuVog position hgardinE)ith~n8edTofohan 'evidetn*m I' '% 

heanng: ;The PubiicStaff is satisfied that the reason8 Bcr#SouWgav&.fbc--t&que8ting an:'[' . . 
audit meet the SOC threshold requirement of king:a 'concern prio&to:cxrnducti&m . . 

.audit. Therefore, the Public Staff believes W is umemssarjrifor'~the Ch-drnisstofi lo' 
consider further svidence regarding the legitimacy of bellSouth's stated-conmms. On 
the question of whether the auditor selected by BellSouth is suffidently lmlepfmdent to 
meet the SOC requkement that an EEL awl be conducted by an Independent auditor. 
the Public Staff, in agreement with BellSouth, believes this requirement has been met 
since h e  selected auditor is not related to, &filiated with, subject to We influenm or 
wntrd of, or dependent on BellSouth. In sum, the Public Staff recommends the 
Commission find thA BellSouth satisled the conditions to invoke its audit right under 
the Agreement and order NuVox to submit to the audit within 45 days of the 
Commission's wder. 

In the ~ a t l e r  of the Locar CompeWion ~ t c v i s h s  of the  em- A b  of la04 
CC Docket No. 9598, S u p p l s m n t ~ o r c l e r ~ ~ ,  15 FCC Rcd 9587 (2000) 
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ISSUE 1: Does the doctrine of cdlateral estoppel appty to require the Commission to 
adopt or follow the decision and axldusions of the GPSC in In re f i b m m e n t  d 
intemnnection Agreement R e m e n  Be/South, Telecammunications, Inc, and NOVO% 
Communications, Inc, Docket No. 127784 (rel. June 30,2004)7 

DISCUSSION 

The Commission believes that NuVox' Motion to Adopt Procedural Order, which 
asks the Comrnisslm to adopt the Same tegal c~nclusions reached by the GPSC. is an 
attempt by NuVox to raise the affirmative defense of collateral estoppel. An affirmative 
defense must be pled affirmaliveiy in the Answer and shall be so drawn as to fully 
advise the complainant and the Comrnlssion of the partiwlar grounds of defense. 
Commission Rule R1-9. NuVox did not plead the defense of collateral estoppsl in I t s  
Answer and it did not seek leave to amend its Answer so that it cwld assert the 
defense. Therefore, ordinarily, the Commission wwkl find that NuVox has waived the 
defense of cdlateral estoppel and cannot avoid this result by a proaedlral motion 
asking the Commission lo adopt the iegal  usi ions d another tribunal. However, 
bacause NuVox did argue the GPSC determination in the Preliminary Statement s e d h  
of Lb Answer, the Commission finds that BellSouth had suftident notice of the estoppet 
issue. Since both parties have in fad fully brlefed lbe issue of estoppel h their several 
filngs. and, in order to avoid disposing of this issue on a procedural tedulicality, the 

' Commission Mil adctess the merits of the defensa of collateral estoppel. 

.. . . .  . The GPSC interpreted the Parties' Georgia mterconnection.agreement (not their 
North Catolm agreement) and. based on findings and legal condudom slated In ils 

I:: ." Order, -determined (1) that BellSouth was.nol entitled to conduct anaudit of NuVaf 
:Ir . . '. , .. . 

:independent auditor to mndud. the audit.-:.Much :of .the language-af the Georgia 
- . - * . ,J  . I .  .t .:,agreernknt, particxllarly iM language perta!ning.ta EEL audits, ismearly identical to the. 

language approved by the Commis3ion .in the.NodhiCeralina Agreement Nevertheless, 

. 

. .  .. . 

. EELS without fin1 demonslrating 8'cmw-n and (2) that BellSouth must hire an 

. r , . . , .  ... . .  

. ,. . . 
, .  

of chateral estoppel r;lor.the.priwipIe.:ofi fuIl:f&h and credit 
to give predushrereffect . t o ~ : t h ~ . . O P S C ' ~ ~ i n t e ~ e ~ ~ ~  of a 

. . ... dausa in.the Geosgia Nuvox agreement thal.isalso.fourxlintbe North Carolina NuVox 
' I Agreement. The Full Faith and Credit dause mly reciuires+the courts of North  carol^ 

to give foreign~judgmenfs the same force and effm they would have'in the states wheFe 
they were rendered. Freeman v. fadfic Me /ns. Co., 1% N.C. App. 583. 577 S.E.2d 
184 (2003). The validity and effect of a judgment of another state must be determined 
by the laws of Ute rw#lering state. Id.; Soyle v. Bo*, 59 N.C. App. 389,297 S.E.2d 405 
(1982). Thus, to determlne whether preclusive effect must be given to the GPSC's 
interpretation of the language of the audit provision, the Cwnmission must look to the 

' 

, lawofGeorgia. 

3 

.... ., ... ,- 



Under Georgia law, a judgment used as a basis for the application of collateral 
estoppel (issue predusion) must be a final judgment. CS-Lakeview at Gwinnett, Inc., v. 
Retail Development Partnets, 268 Ga. App. 480, 602 S.E.2d 140, fan denied, cerf. 
denied, (2004); Omem w. Transport Ins. Co., 469 Ga. App. 504,313 S.E.2d761 (1964). 
A judgment IS not final as long PS there is a right to appellate rev*w, e.g., when an 
appeal has been entered within the time allawed. Id.; Lexington DevdopB, InC. Y- 
ONeal Constrodion Co., lnc., 143 Ga. App. 440,238 S E P d  777 (1977). In Georgia, a 
judgment is suspended when an appeal is entered within h a  time ellawed. Id On the 
facts of the matter now before the Commission, BellSouth has filed a Umely appeal d 
the GPSC Nuvox decision? It necessarily follows that the GPSC's Judgment in Nuvox is 
not fiM and, therefore, camt be the basis of the applicaflon of the doctrim d 
collateral estoppel. The Georgia wurta would not give preclusive effect to the GPSC 
decision under the circwnstances. Thus, the Commission is not required to give the 
decision greater effm M weight of aulhority than It wwld be given under Georgia law 
by Georgia courts. 

Moreover, the Commission wholly rejeds the notion that it is bound by olher 
state agencies' interpretations of contract language when interpreting internmedian 
agreements approved by the Cmmlssion to govern psrties' relationships in Nwth 
Carolina with each other and with customers located in Nwth Carolina NuVox has 
Cited Global NAPS, Inc. v. Veriron New England Inc., 332 F.Supp.2d 341 (D. Mass. 
2004) as persuasive authority fw just such a hdding, but Global NAPS is not binding an 
the Commission. Although the Commlsslon belleves G/&/ NAPS to be dlslingulshable 
from the case at hand in several respects, the Commission disagrees with the federal 
distrid court's opinion to the extent that it may stand for the premise that state 
commissions interpreting lntercwrnecth agreements they have approved for their own 
states must follow the contractual interpretations of sister state commissions made with 
resped to agreements they haw epproved to govern pmies' relationships in their 
respective states. 

Interconnedian agreements -are not to be treat& as typicat commercial- 
mtrads. They are interpreted under state law, but,.settlng them apat from other. 

. contrads that are neQOtieted sddy between privet@ parties is tb fect..that!.Etkh3 
. comrnisslons pley a major role in their formation. , T h e m  aves state commissions the- 

Is . express authority i o  approve or re)ect intermnedlon agreements and thls authority - . dearly catries with it the authority to interpret and enforce the very agreements they 
have already approved. BenSouth Te/mmunicsHbns, Inc. v. MClMelro Access 
Trensmlssion Servloes, k, 317 F.3d 1270 (11" Cir. 2003). Section 252(e) of the Act 
establishes a scheme whereby each state commission has h e  auVlority to approve, 
reject and determinewhat the parties' intended under their intermnedion agreements. 
A state commission's interest in an ~pproved agreement does not end with approval, 
but conllnues fw the period of time the agreement remains in effect M relevant to the 
parties' relationship with each other and with customem In the state of approval. The 
authority granted to each stale commission to determine in the first instance the 

~ e l ~ ~ o u i h   ha^ a p p e a ~ ~  ttre QPSC dds lon  In redera1 cwrt pumant to § 252 [a)(@ and ~n 

, +  

' 
Sbt8 COUfl. 
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meaning of an agreement it approved would be undermined, and the role Congress 
prescribed fw stale comrnisslons under the Ad would be subverted, if the cornmissions 
are bound by the interpretations of other state commissions. Allowing one state to 
make approvals, rejections andlor lnlerpretatins that are binding on all the other states, 
woufd in essence establish a national standard and destroy the state-by-state scheme 
designed by Congress. &3 id. 

In addilion, allowing me stale commission's determination to bind all the rest 
wwld create a situation where the parties' would have an -ncentive io be the first to file 
an action in a state deemed favorable and destroy ihe juisdldian of ell ouler slate 
mmmissions--e f m  shopping nlghfmare not intended by the Ad. It is also WMth 
notlng that an intermedlm agreement approved by om state wrnrnission is not the 
same agreement when approved in another state even when it is betwtan the same 
pedes and employs very slmllar contract provlslons. Two state commissions my 
interpret similar language diierentiy and the agreement as Interpreted by one state may 
be an ageement that another state would reject outright See 3, 

&xmdingly, the Commission condudes that NuVox' Motion to Adopt Procedural 
Order shouid be dertied and that fhe dodrine of collateral estoppel dbes not require the 
Commission to adopt OT follow tho decision end contract lnterprelation of the GPSC. 

ISSUE 2: Is BellSouth entitled to d u c t  an audl of NuVox' EELS under 
Paregraph 10.5.4 of Attachment 2 of tfie Agreement? 

DISCUSSION 

The Commission has jurisdidion over the rnattctrs raised in BellSouth's 
Complaint pursuant lo Sections 251 and 252 of the federal Telemmunlcations Act d 
1996 (47 U.S.C 5s 251, 252), N.c.G.S. $5 6230, 62-31, 62-73 and Comrnlssion 
RuleR1-9. Also, the Commission has jurisdiction under Sedlon t5  d the General 
Terms and Condib'ons of the Agreement whlch provides that interpretation disputes may 
be r 4 W d  by the Commission on either Paws petition. ' * 1. - 

The undisputed facts shown in the filings of record and Wm related Commission 
docket regarding the Agreement (Pa, Sub 1231, In the Matter of lntwconnedion 
Agrement between BellSouth lelecwnmunications, Inc. and TriYergent. 
Commurications, Inc. (NuVox)) are svnmarized hereinbelow. 

BellSouth, an incumbent local e x m g e  canier rlLEC'), and NuVox, a 
competing local provider ('CLP"), entered into the Agreemet effective June 30. ZOOO. 
The Agreement was voluntarily negotiated pursuant to sedion 252 of the 
Telecommunimtions A d  of lsSa ("le Act') and was approved by the Commission on 
November 8,2OOO. Section 23 d the General Terms and Condlions of the Agrement 
provides that the Agreement shall be governed by, malrued and enforced in 
accordance with the laws of the State of Gewgla. The 'Cornplianoe with Applicable 
Law ciause provides in Paragraph 35.1: 

, L  
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Each Party shall comply at its own expense with all applicable federa!, state, 
and local statutes, laws, rules, regulations, codes, effective wders, 
decisions. injunctions, judgments, awards and decrees that relate to its 
obligations d e r  thls Agreement. Nothing in this Agreement shall be 
construed as requiring or permitting sither Party to contravene any 
mandatory requirement of Applicable Law, and nothing herein shall be 
deemed to prevent eithw Party korn recovering its cost or otherwise billing 
the other Party for compliance with the Order to the extent required or 
permitted by ttx3 term of such Order. 

With regard to ElellSouth's providng EEL combinations to Nuvox, 
Paragraph 10.2.2 of Atlachment 2 provides: 

Except as pmvided rW in paragreph 22 of the FCC's Supplemental Order 
Clarificsfion, &eased June 2, 2000, in CC Docket No, QS-98 rJune 2 , 2 m  
Order"), the EEL will be oonnected to [NuVox]'s facilities in fluVoxI's 
collocation space at the POP SWC. [Emphasis addeq. 

The Agreement further provides In Paragraph 10.5.2 of Attachment 2: 

For the purpose of special access conversions, a 'signillcant amount of 
local exchange service: is as detined in the FCC's Supplementel Order 
Clatjficalion, released June 2, 2000, in CC &kef No. 96-98 ("June 2,ZeOO 
Order*). The Parties agree to inoorporale by referenos paragraph 22 d the 
June 2,ZOQo Onler. when [NuVox] requests conversion of specid access 
circuits, [NuVox] will setfcertlfy to BelSwth in the manner specifted in 
pemgraph 29 of fhe June 2, 2 0  Order that the circuits to be converted 

.quatii for conversion. In addition there may be extraordinary 
circumstances where [Nuvox] is providing a signiiicent a m n t  of local 
exchange service, but does not qualify under any of the three options set 
forth in parapph 22 of June 2, 2000 Order. In.su,i% case, [NuVoxI may 

'petition the FCC for e waiver of the local wage dptions wt fotth in the 
June 2,2000 Order. H a walver is granted. then upan [NuVoxI's request the 
Parties shall amend this Agreement to the axtent necessar), to inowporate 
h e  terms of such weivdr for such exh-aordlllary circumstenb. [Emphasis 
added]. 

I .  

! 

. . .. 
Paragraph $0.5.4 of Attachment 2 of the Agreement ppvldes: 

BellSouth may, at its sole expense, and upon thMy (30) days notice to 
[NuVox], audit [NuVds] records not m e  than on[c]e In any twelve month 
period, unless an audit flnds m p l i a n c s  with the local usage options 
referenced in the June 2, 2OOO Order, In order to verify the type ol traffic 
being transmilled over combinations of loop and transport network 
elements. If, based on its audits, BellSouth mncludes that INuVox] is not 
providing a signMcant a m m t  of local exchange traffic ovw the 
combinations of loop and transport network elements, BellSouth may file a 
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complaint with the appropriate Cmrnisslon, pursuant to the dlspute 
resolution process set forth in Vle Agreement. In the event that BellSouth 
prevails, BellScuth may convert such mrnbin?ians of Ioop and transpwi , 
nehvork elements to special aocess services and may seek appropriate 
retroactive reimbursement from [NuVox]. 

On March 15, 2002, BelISouth sent a letter notifying NuVox of its inlent to 
conduct an audit of NuVox' EELs beginning thirty days from the date of the letter. 
BellSouth's letler stated that BellSouth had selected an independent auditor, American 
Consultants Alliance I'ACA') to conduct the EEL audii and that BellSouth would incw 
the costs of the audit. The letter also indicated that the local usage requirements to be 
v e r i f i  by audit were those stated in the SOC, To date, BellSouth has not conducted 
any audit of NuVox' EELs since the Parties executed the Agreement. 

After BellSouth gave no6ce of its intent to audit, the Parties engaged in 
discussions regarding such audit, but to date thsy have mt reached an agreement 
pwmitting the audii to proceed. By wrrespondence dated April 9, 2002, NuVox 
indicated through its a n m y  that BellSwth could not go forward with the eudi because 
the Parties continued to be unable lo agree on two threshold req&emenb from tfie 
SOC: (1) identification of BellSouth's 'cancern- that prompted the audit request and 
(2) selection of an independen! auditor. 

The companies continued to discuss the matter, but neilher substantially 
changed its pasitlon. BellSwth mntinued to maintain it had a right to audit NuVO~ 
EELs and thal it had met the requirements of both the Agreement and the SOC, while 
NuVox continued to dispute BellSouth's entitlement to an audit based on its position that 
BellSouth had not met the audii r4uirements of the SOC. 

Before examining NuVod arguments that BellSouth has not met specrfic 
requirements of the SOC, the Cwnmisslcm must first determine whether the 
requirements of uw SOC are Incorporated into the Agreement or otherwise apply to 
BellSouth's audit rights. Having reviewed the relevant provisions of the Agreement, the 
pleadings, and the Padies' briefs and comments, including all attached exhibits and 
affidavits. the Commission condudes that the Parties did not expressly incorporate the 
SOC into the A g r m n !  end that the Parties agreed that It18 EEL audit provisions of 
Attachment 2 of the Agreement wuld govern EEL audits.' 

The Agreement provides that the laws of the State of Georgia shall govern 
construdlon of the Agreement. North Carolina courts have reccgnlzed the validity of 

The C o m W o n  understam that, at times, BeMSwlh statsd Hs a d  reqtlesl was In 
compliance with the SM: end thal BellSouth may hwe Intended end a%ern@ed to c0mr1I~ wlth the S 6 c  
requlrements. Howwer, belore analyzing whslh~ any such Ptlsmpls on the pad of BsllSwth were 
smesshrl. the first qusstlon the Cmwnlsslon mug answer Is wheiher the &gneimnl In fact requlres 
WellSouth to tamply M h  the SOC. The answer Is not determined or chamed by Bellfbuth's aUlOnS or 
slalernelrts. bul is found by oonstndng the ngreed upon language in the Partles' Agrement. BcUSOulh 
has no( waived any rights I hss under the Agrwrnant as wrfnan by dUng to tho SOC or daNw its 
actlons were In sccord wlth that order. 
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such ehoics of law provisions. Behf v. Behr, 46 N.C. App. 694,266 S.E.2d 393 (1980). 
Therefwe, the Commission will construe the Agrement in accord with Georgia law. 
Under Georgia iaw, contract constrwion Is lnitlally a matter of law for the cwrt. 
Schwartz v. Hams Wash Management Gmop, 237 &la. App. 656, 516 S.E.Zd 371 
(1999). If the contract language is clear and unambjguous, the cwrt must enforGe the 
contract according to its terms. Id, The court must determine whether the mtr8ct is 
clear and unarnblguws by looking to the contract alone for Hs meaning. Id. Paregraph 
10.5.4 of Attachment 2 of the Agreement provides BellSouth the right to audit NuVox' 
EELs as slated: 

BellSouth may. at its sde  expense, and upon thkty (30) days notice to 
NuVo& audit NuVox' reads not more Utan once In any twelve month 
period, unless an audit finds m m p l i a n w  with the local usage oplion 
referenced in h e  June 2, 2OOO Order, in order to verify the type of traffic 
being transmitted over combinations of kmp and transport elements, 

After examining the Agreement as a whole and focusing more closely on Anachrnent 2, 
the Cornmission finds the cited language is unambiguous end provides BellSouth l h  
right lo audit NuVox' recoTds at BellSouth's expense on t h i i  days prior noilce, but not 
more than once in a lwelve month period, unless a p-evious audit has revealed 
mownpllance with the specified lml usage options There are no other restrictions 
in the Agreement on when BellSouth can Initiate and condud 821 audit of NuVof EELs. 

k, the matter now before Ihe Commission, even if NuVox and the Public Staff are 
correct in their view that the SOC establishes requirements pertaining to an ILEC's 
entitlement to an EEL audit, the Agreement with BellSouvI, not the SQC, governs W e n  
BellSouth is entitled to an audit. The Agreement was negotiated pursuant to 
Section252(a)(l) of the Ad which permits parlies to enter voluntarily negotiated 
intwaxKtecHon agreements withwt regard to the standards of subsections (b) and (C) 
of Section 251 of the Ad. The FCC has acknowledged that 252(a)(1) extends lo FCC 
rules and orders and means that parties entering negotieted ageements need not 
comply with FCC requirements estaMlshed pursuant to 251(b) and (c)! The SoC WBS 
issued by the FCC in connection with the eslablidvnent of rules regarding the 
unbundling obligations of Secibn 251(c). Moreaver, the FCC stetad In lhe Sbc, 1 32, 
that *re 'interoonnectlon agreements already contain audit rights. [wle do not believe 

' would require tho Even I amblgllity were an Issw. the rules d cantred construdron 
Comdssion toattempto ascsrteinihc htentofthr! p a r t k s f r w ~ t h s t w r c o m e m ~ t h r ~ e n t ~ o ~  
finding thst any embiguly has bft an issue of fad malnlnp. Thsm is no amblolfty or malnlnu 
q u & h  offad whem the Msntran oftha pa- can be determined by oonslnrdlon Ol ne AprsBment 95 
a whole. see Yerpw v. arm, 254 ea. App. 338.562 8.~,2d 371 (2002); Hanls v. DlsthWve BulMerg 
Inc. leu Ga. ~pp. W. 598 s . E . ~  486 (2001); r m  ~ns. to. v. Ehkey, 180 Ga App. 5 2 O . W  
S.E.2U 474 (1989). As discussed herein, Lhs intenl d Ihe Partlas can be detemJnsd hwn the folr 
comers e4 the A ~ f e e r ~ n t  Wnhcut kmklng l o  pard wldenc8. 

the 
TeEeo6mmdllans Adol fOD6, l l  FCC Rcd 15488.15527-30 

' 

e First Rsport and Mer, /mflmntation al the Local CMlpeMbn Ftotklons 
54.58 (1988). 



that we should restrict parties from relying on these agreements,' Hence, it follows that 
the Parties were free to negotiate end agree upan terms for lheir interconnection 
agreement lhat were different from any stated requirements of the SOC. Having 
entered Into the Ageement, the Parlies' dealings are m governed by the specific 
terms of the Agreement and not the general provisions of Sections 251 and 252 of the 
Act or FCC  lings and orders issued pursuant lo the stated sections. Accordingly, 
pursuant to Paragaph 10.5.4 of Attachment 2 of the Agreement, BellSouth i s  entitted to 
audit NuVod EELs an 30 days prior notice, provided that BellSouth pays fw the audit' 
and has not conducted wch an audit within a twelvemonth period. Because the 
Agreement clearly addresses the subjed of when BeltSouth is entilled to condud an 
audil, there is no naed to look to the SOC for other possible requirements regarding 
when Eellswlh may d i t  NuVof EELs. 

NuVox argues that the Agreement incorpMates the requirements of Ihe SOC 
through Paragraph 35.1 of the General Terms and Conditions of the Agreement. 
According to NuVox, Paragraph 35.1, the 'Compliance with Applicable LeW clause, is 
proof of the Parties' intent to lncorporale the SOC in their Agreement. However. the 
Commiesian disagrees. There is no express Ian- in the Ageement that 
incwpwales the SOC in its entlrety into the Nreernent. Compliwce wilh applicable law 
clauses are found in most complex commercial agreements and t w ~  not unique to 
interconnection agreements. Ai most, Paragraph 35.1 provides that the Parties must 
abide by all applicable exisling law. To the extent that the Parties have expressly and 
specifimlly addressed requests for EEL audits and have agreed on their own governing 
terms in Sedicn 10 of Attachment 2 of the Agreement, Paragraph 35.1 does no! 
override these negotiated provisions. Paragraph 10.5.4 of Attachment 2 specitically and 
unambiguously addresses when BellSouth is entitled to audit NuVox' EELS and the 
manner in which BellSouth must start the audit process. The Agreement is not silent on 
the cfraJmstances for entitlement to oondud m EEL audit. 

In addition, to the extent the Compliance with Appllchle Law clause may create 
any ambiguity or atnilid with the audil provisions of Paragrsph 10.5.4 (the Commission 
does not find ambiguity), the Supreme Courl of Georgia has held: 

If the apparent incansistenq is between a clause !hat is general and 
broadly indusive In character and one fist is more limited end specific in 
its coverage, the latter should generally be held to operate as a 
rnodiicalon and pro tanto nullification of the former. 

Central Georgia Eledric Membership Cwp., 217 Ga. 171, 173-74. 321 S.E.2d 644.646 
{196l) (quoting 3 Corbin, p.176, Cantreds $547). The Court of Appeals of Georgia has 
upheld this principle numerous times, slating that 'when a provision specifically 

Sedion 10.5.4 rqulras EelBouth to lnwr ths expense of tho audlt Wnhout mard to the 
outcome d t h e  audit. The 'mnaxnpliance' d a m  refers to he restridbn agsinst mnductlng mort2 then 
one auCm In a hvehe-monlh perlod unless an eudii has rsveeled rtonampRance. The dnum does nM 
shin the expsnse of the audit Mlto NuVcw, and, to the extent the SQC wntsmptatsd such a shift. it tS 
trumped by the Agreement. 

' 
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addresses the issue in question, it prevails over any conflicting general language." 
Tower Pml&s, LLC v. Marquis Tower, Im., 267 Ga. App. 164, 598 S.E.2d 883 (2004): 
Deep Six, Inc. v. Ahmatby, 246 Ga. App. 71. 538 S.E. 2d 886 (2000); Schwa&, 237 
Ga. App. at 661.516 S.E.2d at 375. Therefore, inasmuch'as the audit provisions of the * 

Agreement before the Commjssion come after the Applicable Law clause and 
specifically address the subject of when BellSouth is entitled to audit NuVox' EELS, 
while the Applicable Law clause is general and broadly indusive in nahre, the audit 
provisions of the Agreement prevail over the general dause. 

Moreover, the SOC ilself plainly states that the FCC does not believe it should 
restrict parties from relying on audil provisions contained in negotiated intercannedim 
egreements. Clearty, the FCC did not intend the SOC to negate or take the place of 
spedRc audit provisions of interconnection agreements and thus, this Commission will 
not reed the SOC to do so. The FCC's statement that '[+ do not betleve ha¶ we 
should resMcl parties h r n  relying on fhew [existing interconnection] agreements' 
certainly applied lo Interconneetion agreements predating the SOC, but it also applied 
more broadly to future netptiated agreements as well. It loglcally follaws from the 
FCC's statement that the FCC recognized the continuing right of the parties, under 
Section 252 of the Act, to enter voluntarily negatlated agreements on t m s  that dmer 
from the standards d Section 251 of the Act and orders, such as h e  SOC, issued 
pursuant to Section 251. 

NuVox also zrgues that the general principle that agreements are interpreted in 
light of the hdy of law existing at the time agreements are executed is part of Georgia 
law. NuVox applies this principle by arguing lhat the SOC and any audit requirements 
in the SOC, as part of the existing law at the time the Agreement was executed, must 
be read into the Agreement as thwgh expressly stated therein, untess expressly 
excluded of displacad by the terms of the Agreement. NuVox concludes that the 
Agreement neither expressly excludes nor contains any terms that displace 
requirements found in the SOC. The Commisdcm does not ape. 

Under Georgia law. ccntracijng parties are required to abide by applicable 
existing law, but wrly as to those matters not specifically addressed in the parties' 
voluntarily negbtlated agreements. JenWns v. Morgen, Io0 Ga. App. 561, 112 S.E. 2d 
23 (1959). Georgia courts mm~~-~ize  that H the parties are silent on an issue, existing 
law will apply, but that the parties we free to contraa otherwise, Le., parties may agree 
to be b u n d  by terms that are different from existing law. Id. (where a g r m t  provided 
that no interest would accrue prior to maturity but was siient as to Interest after maturlty 
date, exisling law required paymenl of interest from date of maturity). 

Regarding the Agreement at hand, the SOC was part of the existing law at the 
time the Parties entered into the Agreemenl, Under Georgia law, the Parties were thus 
bound to abide by applicable exidng law, i.e., the SOC, but only as to those matters not 
addressed in the Parties' voluntarily negotiated Agreement. On the fa- of the 
Agreement, in Paragraph 10.5.4, the Parties addressed and did not remain silent on 
Wen' BellSouth would be entitled to condud an audit and the manner in VJhich 



BellSwlh could initiate an audit. These malters were dealt with by the Parties. The 
Parties supplied their own terms and did no! leave them lo be filled in or determined by 
existing law. Thus, betweeq these Parties, Mer entering into the Agreement, the 
standards of the existing law were no longer pan of the applicable law governing when 
and how an EEL a d i  auld be initiated. Instead, the terms of the Agreement became 
!he applicable law regarding entitlement to and inltiatian of an EEL audit, 

The Parties' intent nat to Incorporate the whole of the SOC into the Agreement is 
apparent from the contract language, spedically the language found in Sedion 10 of 
Attachment 2 concerning conversion of special access services to EELs. For example, 
Paragraph 10.52 references the SOC {the June 2, 2000 Order) fnre times, providing 
that the term or phrase 'significanl amolnt of local exchange service' is es defined in 
the SOC and lhat 'ItJhe Parties agree to incorporate by reference patagraph 22 of the 
[SOC].' Paragraph 10.5.2 further provides that NuVox' manner of selfcertlfblion 
regsrding usage of circuits for local exchange will be the manner specihd in 
paragraph 29 07 the SOC. tf the SOC In its entirety were automafically read into the 
Agreement by operation of law as NuVox contends, these provisions referencing the 
SOC would be superfluous and without meaning. The definition d a significant m n t  
of local exchsnge service would have been a given if the Parties had intended the SOC 
to be incorporated into the Agreement. Moreover, Paragraph 10.5.2, which pertalns to 
EELS converted from special access (a topic diredly addressed in the SOC), 
demonstrates the Pati8s' intent not to imrpwate rhe entire SOC in their Agreement, 
but rather to incorporate spedfc provislons, e.&, paragraph 22 is incorporated into 
Paragraph 10.5.2 by reference. Again, If NuVox were correct in Its position that ihe 
whole of the SOC was imrporded into the Agreement, there would have been no 
need to reincorporate paragraph 22, a spedfic part of the SOC. 

Clearly. when the Parties intended to be bound by SOC provisions, they 
expressly so provided and identified selected portions for incMp0ration into h e  
Agreement. The level of spedfiaty and the way the Parties sllectively and CarefUIlY 
made precise, unambiguous references to the SOC throughout the section of the 
Agreement regarding EELs are strong indications that the Parties did not consider OT 
intend the SOC in ils enflrety to govern the provisioning of EELs OT BeWuuh's aUdltiW 
of them. On the contrary, with regard to matters addressed in the Agreement, the 
Parties intended the SOC to epply metlms in part end sometimes not at all, 
dependng upon the express proylsions of separate subperagmphs of the Agreement 
deallng with specific situations. 

In summary, the Commission conciudes that the Parties to the Agreement did nd 
inwrpwate the SOC, in its entiity, into the Agreement Therefore, the s w * f i c  
provisions of Paregaph 10.54 of Altachmwlt 2 of the Agreement wvem 'when= 
SellSouth Is enlitled to audit NuVox' EELs and the procedue BellSbuU, must use to 
initiate such en audii. BellSouth has compiled wiul the conditions of Paragraph 10.5.4 
by providing 30 days prior notice to NuVox and indicatiw that the audit will be at it6 
expense. Since BellSouth has not conduded an audit of NuVox' EELS at any time 
since the Agreement was executed in 2000, il is not in violation of the only other 

. 
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restriction MI Its audit rights, that it nol condua an audit of NuVox' records more than 
once in any twelvenlonth period. Accordingly, BellSouth is entitled under the agreed 
u p  terms of the Agrement to,condud an audlt of NuVog EELS without having to take 
any further action to justify either its entitlement OT its decisim to conduct an audit 

Notwithstanding the foregoing condusion, and alternatively, (I) if h e  SOC 
requires an ILEC to have a mwrn mal a requesting CLP has not met the criteria for 
providing a significant amount of local exchange service before the ILEC is permHled to 
request and condud an audit ~ n d  (2) if such requirement is incorporated into the 
Agreement by the terms of the Aoreement or by operation of Law, the Cornrnissicn 
agrees with the Public Staff end finds that BellScutb has met the SOC threshold 
requirement of '[having] a cumem.' FootnMe 86 of p1 of the SOC expresses the 
FCC's agreement with the joint position of the ILECs and the CLPs !ha1 EEL audits 
would not be a rotil'ne matter of course but would be undertaken 'when Ihe incumbent 
LEC has a concern# The FCC then contirmes in gl emssly to order that ILECs 
provide CLPs with 30 days written notice that 'it will condllct an audit.' The FCC 
addresses and ensues the m u t i n e n e s s  of EEL audits by asdering that lLECs 'may 
not condud mwe ihan one audit of the carrier In any calendar year unless an audit finds 
non-compllanee.' Argualy, h e  FCC establihd a sdreme whereby an ILEC cwld 
conduct an audit m in B calendar yaar and could only do so more frequently tf a 
permitted audit revealed nonampliance (which would serve as a concern). In any 
case, the FCC did not specify Hrhat shoutd be stated in an ILEC's notice that it would 
conduct an audit. The FCC did mi In any way lndkate that proof or evidence of a 
concern should be required prior lo an audii. for example, the FCC did not use 
terminology such as 'demonstrate," "shW or 'prove" a mcem. Likewise, the FCC did 
not set forth any procedure (wch as the form or timing) t& the provision of any such 
evidence. The Commission therefwe concludas that if an ILEC must have a concern 
prior io performing ~n audit where no audit has been performed within ule preceding 
twelve-mmth period the FCC did not intend to set a high hurdle but rather Set the bar 
low, ag., an audit is appmpriate when an i t S  'has a concern.' The FCC'S 
requirement that an ILEC give wriHen notice that "it will conducf 8n audif does not 
suggest that the FCC Inten#ed Its general agreemsnt wlth the parlies in footnote 86 
(that m ILEC should have a concern) to estaMish a sMngent test or precondition 
whereby the ILEC must prove (litigate) the fad of Its concern to the Commission's cu h 
CLP's satisfaction. 

Accordingly, the Commission finds that the r e a m  given by BellSouth meet any 
threshold requirement of 'havlng a concern' that may have been established by the 
SOC as a precondition to en audit. BellSauth initially explained to NuVox in an ernail 
dated Aprif 1,2002 that BellSouth's own records showed a hi& permtaw of NuVog 
traffic in Tennessee and Florida was intrastate access and that NuVox was claiming 6 
significant change In its percent interstate usage jurisdictional fadors. The% 
observations caused BellSouth m r n  that NuVox' certifmtion(s) that it provided a 
slgnificant amount d local traffic over circuits in Tennessee and Fforida m y  not have 
been mect, and they (the observations) reasonably serve as the basis of B concern 
that wwld cause BellSouth to want to test the accuracy of NuVox' selfcertifications in 
each state where speciar access circuits were converted based on such certiications. 
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Subsequent to it5 initial observations ami concerns, as swam to in the Affidavit of Jerry 
D. Hendrix (Exhibit C to BellSouth‘s Motion for Summary Disposition), BellSouth further 
anstlped it5 customer records and found that BellSouth was providing local exchange 
service to a number of NuVolc‘ EEL-sewed atstmers, including arstomers in North 
Carolina. NuVox cannof be the sKcluslve provider where BellSouth is providing i d  
exchange service. Again, such observations would reasonably cause BellSouth a 
legitimate concern about whether NuVox‘ self-ceFtificationa for s w * a l  access 
conversions were accurate. The concerns raised by UB observations BellSouth 
communicated io NuVox are sufficient to meet the h a h o l d  requirement of having a 
c o r n .  Thus, BellSouth has met any SOC requirement, if applicable, that it have a 
concern prior to conchding an EEL audit. 

ISSUE 3: Is BellSouth required to prove that it has sdectttd an independent auditor 
prior to conducting an audit of NuVof EELS? 

DWCUSSION 

As discussed hereinabove, the Parties’ Agreement governs as to lnattm 
specifically addressed in the Agreement, but existing law appties as to matters nat 
addressed in tha Agreement. While the Agreement contains provisions regarding when 
BellSouth is entifled to canduct an audit, it does not contain my provision regarding how 
an audt will be conducted or regardlng the ~ e l e c t i ~  of third parties io perform EEL 
audits. The Agreement is silent on methods or standards for the audit OT the selection 
of a third party auditor. NuVox has argued that the 50C conditions an ILEC‘s auclit 
rights an the use of an ’independent auditor.” The Commission believes that the SOC 
does provide the appropriate criteria regarding the minimum qualification standards fw 
a third party hired to conduct an EEL audit, inasmuch as the Agreement is silent on this 
issue. 

In the SOC. the FCC relied on and sanctioned Vle staled agreement befween 
ILECs ,pd CLPs that independent auditws should be used to petfvfm audits of EEL 
usage. Though the SOC did not d&tB the term ‘independent auditor,’ the word 
“aUdito7 Is commonly understood and used in business and law to mean a professionel 
skilled in conducting audits, who is licensed by B recognized profession and subject to a 
code of conduct requiring a hi@ level of Independence? 
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6ellSwih has chosen American Consultants Alliance ('ACA') to OOndW the 
audit of NuVox' EELs. Through the affidavit of its Assistant Wee President - Pridng, 
Jerry Hendrix, BellSouth represents that ACA is not sobjecl to BallSoulh's contfol aT 
influwlae. The Comlsslon finds that, subject to the SOC's requirement that a third 
party selected to pertm an EEL audit must be en 'independent aubtor' (and the 
Commission believes, in the contexl of an EEL a d l ,  that h e  SOC mntemplates that an 
independent auditor is a licensed professional as discussed above), the seledion of the 
third party auditor is a matter for BellSouth. BellSouth is not required to consult with or 
seek the approval of NuVox, the party being audited, Similarly, BeflSoutfi is not 
required to obtain the Commission's approval of its choioe of m auditor. The 
Commission does not believe the FCC's independence requirement was Intended to 
require ILECs to subrnil to hearings on their choice of auditor prior to exercising their 
audit rights. fhe CLPs remedy for failure to =led an independent aucfitor Is to attack 
the audiiw's qualifications in a complaint proceeding should the ILEC file a complaint for 
noncompliance with local usage Eerlifications based CHI the auditor's findings. 
Therefore. in choosing a third party to audit NuVod EELs, Belhuth b advised to give 
due consideration to the 'independent audiir' requirement. If ACA's audit unmvm 
NuVog alleged norrcompllanca wiih local umge temeations and Be#Sculh files a 
complaint WHh tfie epprqniate Commission pursuant to section 10.5.4 ol Attachment 2 
of the &reement, the credibility of the auditor as well as the credibilii a f  the auditor's 
work is subject to challenge and may be offered as a defense to any such complaint. 

Accordingly, the Commission condudes that BellSouth Is required to select 811 
independent auditor to anduct  EEL ad is .  M that seledlon of the auditor Is a ma#w 
for BellSouth The proper time for NuVox to challenge the independence of the auditor 
is in a complaint proceeding should the results of the audit be used by BallSouth in an 
attempt to establish that NuVox was not entitled to conversion of speck4 access urW*ts 
based on local usage requirements. 

ISSUE 4 Should the Commission issue ~n order finding that BellSouth is entitled to 
provide its auditor with records in Be!lSwth's possession, induding those that contain 
proprietary information? 

, 

DISCUSSION 

BellSwth's Complaint requests that the Oxmriission 'dsrify that BellSouth is 
authcnized to provide the audita with whatever BelISoutfi records the auditor may 
reasonably require in conducting the audit, induding records in Bell&ulh% possession 
that contain proprietery infomation of another carrier: Sedion 222 d the Act generally 
imposes a duty on telecommunicatims caniers to protect the confklentlsl information of 
other carriers and to use such information in its possession only for the purpose of 

tram t h m  in the SOC. NarMhelsss. ntthwgh requirements newly lmpoded by the TRO may not am 
to audlLs conducted pursuant to M n t e m m o n  q m ~ r  emend prior to Lssuanoe of the TRO, the 
FCC's affirmatJon ol the raquirwnenl that an Sndepsndsnt audilof condud EEL audits and tts ruling 
rsperdlng adhcrenm to AlCPA stsnderds pmvide higkdy parsuaslvt tumbwatlon that the FCC Intended 
the SOC to mqulre. at a mlnknvn. that A Hesnsed pmfessbnal perform EEL audits. 
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providing telecommunications service. Section 222 further imposes a duty on 
telecommunications carriers not to use or disclose customer proprietary network 
information for other than the provision of telecommunications service unless required 
by law or authorized to do so by the customer. It does not appear from the filings of 
remrd that the Parties fi~lly briefed this issue. 

Therefore, the Commission ddines to authorize BellSouth's disclosure of 
proprietary information of other parties in the absence of a showing by BellSouth lhat 
such is required by law or that the proper euthorizations have been obtained. Should 
BellSoulh disclose proprietary Information to its auditor on Its own, it will do 50 at the 
risk thal i t  may be in vlolatlon of Section 222 of the Ad 01 other applicable agreements 
that i t  m y  have with the wriers M customers to whom the information pertains. 

CONCLUSIONS 

The dodrine of collateral estoppel does not requre the Commission to adopt OF 
follow the decisibn end contrad interpretation of the GPSC. Having omplied with the 
requirements of Sedicm 10.5.4 of Atta&m€irlt 2 of he Agreement. BellSouth is enfiled 
to audit NuVox' r m d s  in order to verify the type of traffic bang transmitted over 
combinatims of loop and transport network elements. BellSouth is not required to 
make any further or additional showings regarding entitlement to audit NuVok' recards 
under the Agreement in advance of the audit. While a third party selected to conduct an 
EEL audit must be an independent auditor, the selection of the third party Is a matter far 
BellSouth !hat is not subject to NuVof or the Commission's approval. at least in ttle first 
instance. Any challenge regarding the auditor's qualiications or allegations of blas is 
property reserved far a complaint prboeeding initiated under Sedlon 10.5.4 pursuant to 
the dispute resolution ptwess of the Agreement. The Commission declines to 
authorize BeWSmth ta disdose proprietery informaiton of OW carriers to its audltor. 

IT IS, THEREFORE, ORDERED as follws: 

I. 

2. 
denled; 

That NuVof motion for pmaclwal order is dmied; 

That NuVof request for oral argument andlor an evidentiery hearing is 

3. That BellSouth's request for summary disposition IS allowed: 

4. That BellSouth has met the rtiquirements of Section 10.5.4 of 
Attachment 2 of the Agreement and is therefore entitled to audit NuVox' r m r d s  to 
verify the type of traffic being transmitted over EEL circuits; 

That *Vox shall pwrnit BellSouth's chosen auditor to conduU the audit 
as previously noticed by BellSoutfi and the audit should w i n  no later than 4 5 d V  
from the date of this Order, and, 

5. 
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6. That BellSouth's request for interest on the amount of the dierenca 
between EEL rates paid by NuVox and special access rates that may be found 
applicable should be made in a complaint brought pursuant to Paragraph 10.5.4 of 
Attachment 2 of fhe Agrement, and is, therefore, denlad because it is not appropriately 
before @te Commission at thls Hme in this prcmedtng. 

ISSUED BY ORDER OF THE COMMISSION. 

This Ute 21st day of Februw, 2005. 

NORTH CAROLINA UTILITIES COMMISSION 

Patrida Swenson, Deputy Clerk 
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