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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

h Re: ) 

Petition to Establish Generic Docket to ) 
Cmside~ Amendments to Interconnection ) 
A&grx.ccments Resulting From Chailges of Law ) 

1 Docket No. 041269-TL 

1 !mergcncy Petition of AmeriMex 
,4 wwmications Corp. 

) Docket No. 050 170-TP 

Docket NO. 050171-TP i‘t.ur.eagancy Petition of Ganoco Inc. d/b/a ) 
iher~ican Dial Tone, Inc. 1 
- ) Filed: March 15,2005 

BELLSOUTH TELECOMMUNICATIONS INC.’S 
MOTION TO CONSOLIDATE AND RESPONSE IN OPPOSITION TO 

PETITIONS FOR EMERGENCY RELIEF 

INTRODUCTION AND MOTION TO CONSOLIDATE 

HellSouth Telecommunications, Inc. (“BellSouth”) respectfully requests that the Florida 

$:%iblic Service Commission (“Comission”) deny emergency petitions filed by: MCI, Supra, 

h~mt-iMex Communications Corp. (“AmeriMex”) and Ganoco Inc. d/b/a American Dial Tone 

(“Amcrkan Dial Tone”).’ As an initial matter, BellSouth respectfully requests that the 

C~~nmm~ssian consolidate emergency petitions filed by AmeriMex and American Dial Tone in 

130ckets 050170 and 050171 into Docket 041269-TP. The petitions of AmeriMex and American 

ilia1 Tone are substantially similar to previous petitions filed by MCI and Supra. While 

BellSouth disagrees that the emergency relief requested by these parties is appropriate, there is 

’ This Response specifically cites to arguments raised in MCI’s Emergency Petition, but also addresses the 
Petition and Request for Emergency Relief filed by Supra on March 4, 2005 in this docket, the Emergency Petition 
of AmeriMex filed in Docket No. 050170-TP on March 4,2005, and the Emergency Petition of Ganoco Inc. d/b/a 
American Dial filed in Docket No. 050171-T on March 7, 2005. BellSouth is also aware of the following letters 
Gled in Docket No. 0401269: February 25,2005 by ITC*DeltaCom Communications, Inc.; March 3, 2005 by XO; 
March 4, 2005 by the Competitive Carriers of the South (“CompSouth”); March 7, 2005 by US LEC; and March 1 1, 
2005 by AT&T. This Response addresses those letters as well. BellSouth also notes that the first “emergency” 
petitions filed by MCI was filed almost three weeks after BellSouth’s February 1 1, 2004 Carrier Letter Notification, 
urrhi~1: MC:I complains of. 



%no value in duplicating the Commission’s effort by addressing the same issue in different 

proceedings. Moreover, because all of these petitions have been recently filed, no party would 
b 

be harmed or prejudiced by consolidating all requests for “emergency” relief into a single 

promeding. For this reason, BellSouth requests that these requests be considered in Docket No. 

04 I269-TP. 

The various “emergency” petitions filed by CLECs misread binding federal rules, and 

:;%muPd be rejected. Because of the delay in the filing of “emergency’ petitions by MCI and 

~ h x s ~  and to allow this and other Commissions time to have a h l l  and adequate opportunity to 

r:umider the Federal Communications Commission’s (“FCC’s”) ruling in the Triennial Review 

Rmnmd Order (“TRRO”), as described fwrther herein, BellSouth issued Carrier Notification 

‘t,c~t.c~ SN91085061 on March 7, 2005.2 In that letter, BellSouth stated its intention to continue 

to accept competitive local exchange carrier (“CLEC”) orders for these “new adds” until the 

earlier of (1) an order from an appropriate body, either a commission or a court, allowing 

BdlSouth to reject these orders; or (2) April 17, 2005. By voluntarily extending the time during 

which BellSouth will accept these “new add” orders, BellSouth does not abandon its legal 

psition, which is addressed in detail below and will continue to refer to March 1 1  as the legally 

binding date after which the FCC has authorized Bell to no longer accept new adds,3 

BACKGROUND 

On February 4,2005, the FCC released its permanent unbundling rules in the TRRO. The 

7’M!~l identified a number of former Unbundled Network Elements (‘LUNES”), such as 

Attached as Exhibit 1. 2 

This response also reiterates and supplements arguments that BellSouth previously raised in its Response 
io Opposition to NuVox, Xspedius, KMC 111, and KMV V (“Joint Petitioners”) filed in this Docket on March 4, 
ZOOS. 
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- .  :;w!i:.~B~.g~ for which there is no section 25 1 unbundling obligation! In addition to switching, 

fimner BJNEs include high capacity loops in specified central offices,5 dedicated transport 

be twm~ a number of central offices having certain characteristics,6 entrance facilities: and dark 

i i h ~  The FCC, recognizing that it removed significant unbundling obligations formerly placed 

m iacunibent local exchange carriers (“ILECs”), adopted transition plans to move the embedded 

base of these former UNEs to alternative serving arrangements.’ In each instance, the FCC 

Axxivocally stated that the transition period for each of these former WNEs -- loops, transport, 

BsWng -- would commence on March 1 1,2005.” 

hitY.asugh the FCC explicitly addressed how to transition the embedded base of these 

fbr”rica* UNEs through change of law provisions in existing interconnection agreements, the FCC 

k c d  a different direction with regard to the issue of “new adds.” For new adds, the FCC’s belief 

“lienat the impairment fiamework we adopt is self-effectuating” controls. Instead of requiring 

that the ILECs continue to allow CLECs to order more of the former UNEs during the transition 

period, the FCC provided that no “new adds” would be allowed. For example, with regard to 

switching, the FCC explained “[ tlhis transition period shall apply only to the embedded customer 

imx:, ad does not permit competitive LECs tu add new customers using unbundled access to 

TRRO, 7 199 (“Applying the court’s guidance to the record before us, we impose no section 251 4 

d m i i h g  requirement for mass market local circuit switching nationwide.” (footnote omitted). 

71RX0, 174 (DS3 loops), 178 (DS1 loops). 

‘ 7M0, flv 126 (DSl transport), 129 (DS3 transport). 

TRRO, 7 137 (entrance facilities). 

* T . 0 ,  

ITRRO, 

133 (dark fiber transport), 182 (dark fiber loops). 

142 (transport), 195 (loops), 224 (switching). 

“) TRRO, fl 143 (transport), 194 (loops) 227 (switching). 

‘ I  TRRO,f13. 
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/wd circuit switching.”’* The FCC made similar findings concerning certain transport routes 

and certain high capacity loops. l 3  The FCC specifically found: “[tlhis transition period shall 

apply only to the embedded customer base, and does not permit competitive LECs to add new 

IiW; P arrangements using unbundled access to local circuit switching pursuant to section 251 

(;.I<-%) except as otherwise specified in this Order.”14 

‘The FCC clearly intended these provisions regarding “new adds” to be sel f-effectuating. 

. - *  i2iwt7 the FCC specifically stated that “[gliven the need for prompt action, the requirements set 

ih iserein shall take effect on March 11 ,  2005 . . , .7r15  Second, the FCC expressly stated that its 

?A&X v~ould not “. . . supersede any alternative arrangements that carriers voluntarily have 

wgattiated on a commercial basis . . . , conspicuously omitting any similar intent not to 

. p ~ q ~ ~ x e d ~  conflicting provisions of existing interconnection agreements. Consequently, in order 

4v Triave any meaning, the TRRO’s provisions precluding the ordering of “new adds” must have 

,916 

effect as of March 1 1,2005. 

_ 1  

l 2  TRRO, 7 199 (emphasis supplied); see also 47 C.F.R. 6 51.319(d)(2)(iii) (“[rjequesting carrier may not 
obtain new local switching as an unbundled network element.”). The new local switching rule makes clear that the 
g~ridiil~itiun against new W - P s  applies to new lines. Switchmg is defined to include line-side facilities, tmrk side 
i’hcihlies, and all the features, functionalities and capabilities of the local switch. TRRO, 7 200. When a requesting 
~atr icr  pairchases the unbundled local switching element, it obtains all switching features in a single element on a 
per-line basis. TRO, at 433; the TRIiO retained this definition (TRRO, n. 529). Thus, the switching UNE means the 
port and functionalities on a per-line basis, and the prohibition against new adds applies to the element itself - 
cmscqixntly, the federal rule applies to lines. 

l3  TRRO, 7 142, 195; see also 47 C.F.R. 5 51.319 (e)(Z)(i), (ii), (iii), and (iv) (ILEC is not required to 
p ~ w i d e  unbundled access to entrance facilities; requesting carrier may not obtain new DS1, DS3, and dark fiber 
~v;mspox’t as unbundled network elements); and 47 C.F.R. $ 51.3 19 (a)(4)(iii), (a)(5)(iii), and (a)(6) (requesting 
cak-rit;r naay not obtain new DS1, DS3, and dark fiber transport as unbundled network elements). BellSouth 
previously filed in its March 4, 2005 response to the Joint Petitioners its letter to the FCC in which it specified the 
wriirnpainnent wire centers. BellSouth stated plainly that “[tJo the extent any party is concerned about the 
methodology BellSouth has employed or the wire centers identified on the enclosed list in which the nonimpaiment 
thresholds have been met, it should bring that concern to the [FCC’s] attention.” Thus, BellSouth is not seeking 
“tmilaterally” to determine where no obligation to unbundle high-capacity loops, transport, and dark fiber exists. 

l 4  TRRO, 7 227 (footnote omitted). 

TRRO, 1[ 235. 

TRRO, 7 199 (emphasis supplied). AZso 11 148, 198. 
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M@l[ cannot circumvent the FCC’s intention by relying on paragraphs 227 and 233 of the 

TRRO. MCI acknowledges that paragraph 227 provides that “ftlhe transition period shall apply 

only to the embedded customer base, and does not permit competitive LECs to add new UNE-P 

2 rmngernents using unbundled access to local circuit switching pursuant to section 25 1 (c)(3) 

cxcepb as otherwise specified in this Order.” MCI then cites to paragraph 233 of the TRRO, 

which paragraph addresses changes to interconnection agreements. MCI’ s attempt to bootstrap 

pmgmph 233 onto paragraph 227 must fail. 

(r 

In citing paragraph 227, MCI ignored footnote 627, which modifies the “except as 

c~t5t::i~~i:ie specified” clause. Footnote 627 makes clear that when the FCC stated “except as 

b,’~tha wise specified in the Order,” it was referring to continued access to shared transport, 

::ipwding, and call-related databases; it was not making an implicit reference to the change of law 

process. 

In addition, the clear meaning of the “except as otherwise specified” language in 

~amagmph 227 is obvious fiom the very next paragraph of the TMO. In paragraph 228, the FCC 

held that the “transition mechanism adopted here is simply a default process, and pursuant to 

swtPon 252(a)( 1 ), carriers remain fiee to negotiate alternative arrangements superseding this 

&ansition period.” The availability of vduntarily negotiated interconnection agreements for 

Int~~xsied carriers is also “otherwise specified in the Order,” but it has no impact on the 

puhibition against new adds. Consequently, if a CLEC and an TLEC had voluntarily negotiated 

an ag-cernent pursuant to which the ILEC voluntarily agreed to provide UNE-P or switching, the 

I C @  did not intend to interfere with that voluntarily adopted obligation. For instance, BellSouth 

has agreed to provide switching to customers with four lines or more in certain Metropolitan 

Statistical Areas (e.g., enterprise customers) at a market rate of $14. By including the “except as 

5 



c~ih~xv~ise specified” in paragraph 227 and acknowledging carriers’ ability to freely negotiate 

a%tmnative arrangements in paragraph 228, the FCC made clear that it did aot intend to override 

p~ovisions such as that one. 

Likewise, MCI’s focus on the interconnection agreement portion of the sentence in 

pavagaph 233 ignores the “consistent with our conclusions in this Order” clause. To be 

consistent with the conclusions in the Order, the transition plan for the embedded base of UNE- 

1% will be implemented via the change of law process, but the prohibition against new WE-Ps is 

s&XTkctuating. The first two sentences of paragraph 233 simply confirm that changes to the 

In krccmnection agreement should be consistent with the fiamework established in the TRRO, 

:vi~etI’aer self-effectuating or via change of law. 

‘ I~US,  by filing its Petition, MCI has ignored the FCC’s clear statement of intent, and its 

wmplaint concerning BellSouth’s announced intent to reject orders for these former UNEs on 

March 11,2005 is meritless. 

MCI’s Petition raises three arguments. First, MCI argues that BellSouth has an 

obligation under the parties’ existing interconnection agreement to continue to accept orders for 

these former UNEs until those interconnection agreements are changed. Second, MCI asserts 

that BellSouth has an obligation under state law to continue to provide the WE-P.  Finally, MCI 

contends that BellSouth has a continuing responsibility under section 271 of the 

‘d’~:Iiseollnmunications Act of 1996 (“the Act”) to continue to provide these UNEs. The 

Commission should reject these arguments. 

6 



ARGUMENT 

A The FCC’s Bar On LLNew Adds” Is Self-Effectuating And Relieves 
BellSouth Of Any Obligation Under Its Interconnection Agreements To 
Provide These Former UNEs To MCI. 

BdSouth does not dispute that the parties are operating under an interconnection 

agrccnicnt that contains change of law provisions. Despite MCI’s focus on the contractual 

language in that agreement, that is not the issue here. If the FCC had held that MCI could 

continue to add more former UNEs until the interconnection agreements were changed pursuant 

to zhe change of law provisions found in interconnection agreements, or even if it had been silent 

813 the question of ‘‘new adds,” then presumably no dispute would exist between MCI and 

NellSouth. Neither situation is the case here, however, and MCI’s petition disregards what the 

PCC actually said in the TRRO. 

The new rules unequivocally state that carriers may not obtain new W E s ,  and the FCC 

said unequivocally that there would be a transition period for embedded UNEs that would begin 

mi March 1 I ,  2005 and that would last 12 months: “[Wle adopt a transition plan that requires 

competitive LECs to submit orders to convert their UNE-P customers to alternative arrangements 

within twelve months of the effective date of this order.”17 The FCC made almost identical 

findings with respect to high-capacity loops and transport, holding that its transition rules “do not 

pcn-nmit competitive LECs to add new [high capacity loops and transport on an unbundled basis] 

. . . where the Commission has determined that no section 251(c)(3) unbundling requirement 

The FCC also said unequivocally that this “transition period shall apply only to the 

l 7  TRRO, 7199. 

TRRO, 7 142, 195; see also 47 C.F.R. $ 51.319 (e)(2)(i), (ii)y (iii), and (iv) (ILEC is not require to 
provide unbundled access to entrance facilities; requesting carrier may not obtain new DSl, DS3, and dark fiber 
tmnsport as unbundled network elements); and 47 C.F.R. $ 5 1.3 19 (a)(4)(iiiIy (a)(5)(iii), and (a)(6) (requesting 
carrier may not obtain new DS 1 , DS3, and dark fiber transport as unbundled network elements). 

I 8  
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wlmikkd customer base, and does not pennit competitive LECs to add new customers using 

i ; r d ~ ~ ~ d e Q  access to local circuit switching.”’ 

How much clearer could the FCC be? 

MCI contends that notwithstanding the clear language of the TRRO -- there will be a 

6rimAkm period, it will begin on March 1 1, 2005, and there will be no “new adds” during that 

transition period -- the FCC really didn’t mean what it said. Evidently, MCI believes that 

TJd1South is obligated to continue to provide new UNE-Ps until its contract with BellSouth is 

a ~ x ~ & d  pursuant to change of law provisions therein. MCl’s belief is wholly inconsistent with 

h c  Brmguage of the TRRO and is flatly contradicted by the federal rules.20 

First, the FCC understood that existing interconnection agreements often contain “change 

o;nf Haw” provisions. For instance, the FCC specifically contemplated that the contract provisions 

for the transition of the embedded base of former UNEs would be effectuated thou& the change 

of law process. Further, the FCC provided that throughout the 12-month transition period 

(during which the FCC clearly said there would be no “new adds”) CLECs would continue to 

have access to the embedded UNE-Ps during the transition period, but at the commission- 

approved TELRIC rate “plus one dollar”, until the migration of the embedded base was 

complete.21 Finally, the FCC made the increase in the rates of the former UNEs retroactive to 

the effective date of the order to preclude gaming by the CLECs during the negotiation process.22 

The FCC’s obvious reason for making the increased rates retroactive is to keep CLECs 

I‘rom unnecessarily delaying the amendment process and gaming the system by postponing the 
- 

l 9  Id, 

*’ Notably, MCI’s Petition is devoid of a single reference to the rules themselves. 

2’ Id. 

TRRO, n. 630. Thus, if MCI ultimately executed a interconnection agreement amendment on May 1 I ,  
2805, the transition period rates would apply as of March I 1 ,  2005 and MCI would need to make a true-up payment 
to BellSouth. 

22 
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d&: Tbr the higher rates applicable to the embedded base of UNE-Ps. It is equally clear that the 

3- f- A., did not directly address amending existing interconnection agreements to eliminate any 

wpirement that ILECs provide new UNE-Ps. If the FCC had intended to allow CLECs to 

7;f-1 --I 

+. 

~_sun$imx to add new UNE-Ps until the interconnection agreements were amended, it could have 

.:asiPy said so. It did not. Instead, it made specific provision that the transition period did not 

authorize new adds.23 The only reasonable, logical, and legally sound conclusion is that the 

?revisions prohibiting new adds was intended by the FCC to be self-effectuating. 

There is no question that the FCC has the legal authority to create a self-effectuating 

:.4ix;gc to existing interconnection agreements as it has done here. Indeed, in the TRO, the FCC 

decided not to make its decisions self-executing. See TRO, 7 700 (“many of our decisions in this 

~.da- will not be self-executing”). The FCC’s authority to make self-effectuating changes exists 

umder the Mobile-Sievru doctrine, which allows the FCC to negate any contract terms of 

regulated carriers so long as the FCC makes adequate public interest findings. Thus, “[flor all 

contracts filed with the FCC, it is well-established that ‘the Commission has the power to 

prescribe a change in contract rates when it finds them to be unlawful and to modify other 

provisions of private contracts when necessary to serve the public interest.”’ Cable & Wireless, 

P.L.C. v. FCC, 166 F.3d 1224, 1231-32 (D.C. Cir. 1999) (quoting Western Union Tel. Co. v. 

rd’;@C, 81 5 F.2d 1495, 1501 (D.C. Cir. 1987)?4 

The FCC was very clear in the TRRO that access to UNEs without impairment was 

cilnh‘ary to the public interest and must stop. Notably, the FCC held that “it is now clear. . . that, 

23 BellSouth will permit feature changes on the embedded base; the FCC was clear, however, that CLECs 

24 Ciling, in turn, FPC v. Sierra Pac. Power Co., 350 US .  343, 353-55 (1956) and United Gas Co. v. 
14~~otuii’zr Gas Corp., 350 U.S. 332, 344 (1956) (the FCC has the power to set aside any contract which it determines to 
tic “ t ? ~ ~ j ~ s t ,  mreasonable, unduly discriminatory, or preferential.”). 

could not continue to increase its embedded base. See 51.319(d)(2)(iii), 
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31-1 ikmy areas, UNE-P has been a disincentive to competitive LECs’ infrastructure in~estment.”~’ 

.Akm, the FCC held, “we bar unbundling to the extent there is any impairment where - as here - 

rsnbaandling would seriously undermine infrastructure investment and hinder the development of 
b 

gcnoine facilities-based competition.’’26 Likewise, the FCC held that “the continued availability 

sn”‘ uobundled mass market switching would impose significant costs in the form of decreased 

investment incentives. 7927 

The FCC has applied Mobile-Sierra to require a fresh look at contracts between ILECs 

md CJMRS providers executed before the Act in light of the reciprocal compensation provisions 

(6 $25l(b)(5) of the Act. In relevant part, citing Western Union Tel. Co. v. FCC, the FCC 

cxglained that ‘‘[c]lourts have held the Commission has the power . . . to modify . . . provisions of 

private contracts when necessary to serve the public interest.” First Report and Order, 1 1  FCC 

,Rxd I5499,I 1095 (1996) (additional citations omitted).28 

That these interconnection agreements are filed with and approved by the state 

msiliumissions, rather than the FCC, has no impact on the FCC’s ability to change these contracts 

when it is in the public interest to do so. While Cable & Wireless P.L.C, v. FCC applied to “all 

contracts filed with the FCC,”29 the reference to “filing” means that decision applies to all 

contracts and other agreements that are subject to the FCC’s authority and not just  contracts 

aciually$Zed with the FCC. See AT&T Corp. v. Iowo Utils. Bd., 525 U.S. 380, 381 (1999). 

‘’W~H, as the Supreme Court made clear in Iowa Utilities Bd., state commissions perform their 

25 TRRU, 7 218. 

26 TMO, 7 218. 

27 TRRO, 199. 

28 In the Local Competition Order, the FCC modified preexisting agreements as of the effective dates of its 
. A < *  llrUw rules -just as it did in the TMO. 

29 Cable B Wireless, 166 F.3d at 123 1, 

10 



hm~tions subject to FCC rules designed to implement the statute and establish the public interest, 

The ITCC has enacted new rules designed to further the public interest by finding “the continued 

waiiability of unbundled mass market switching would impose significant costs in the form of 

dammed investment incentives.” 30 As a matter of national public policy, unbundled switching 

xdvcrsely impacts the public by creating disincentives for the creation of facilities-based 

competition, which Competition has been found to be the findamental objective o f  the Act. The 

c LC! has spoken; MCI cannot ignore its message by hiding behind interconnection agreements 

ihat have been modified by the self-effectuating new rules to address the national public policy 

:md the objectives of the Act. 

m 4-3 

The FCC has fill authority to issue a self-effectuating order that eliminated CLECs’ 

:rbilri%y to add new UNE-P customers after March f 1, 2005. That existing interconnection 

agreements have not been formally modified to implement that finding is irrelevant. Through 

the TRRO, the FCC has exercised its authority in a manner that trumps MCI’s individual 

contract. Consequently, BellSouth has no obligation to provide new UNE-Ps to MCI on or after 

March 1 I ,  2005. 

B. MCI is Not Entitled to UNE-P Under State Law. 

MCI claims that BellSouth is obligated to continue providing UNE-P after March 11, 

2805 under state law. MCI’s state law argument fails. First, even if the state law were not 

p $xmpted by federal law, the Commission has not conducted the impairment analysis necessary 

-I .  +.--- 

30 The Petitioners have relied upon IBD Mobile Communications, Inc. v. COA4SAT Corp, Memorandum 
Opinion and Order, 16 FCC Rcd 1 1474,l 16 n. 50 (2007) in other jurisdictions, contending, “Sierra-Mobile analysis 
does not apply to interconnection agreements.” This reliance is misplaced. 1.R MobiZe is distinguishable from the 
facts presented here, where the FCC’s current order, by its own terms, appears to dictate a different requirement. 
Meed, if one simply tallies the number of times both the TIM0 and the resulting rules preclude new adds, there are 
a total of thirteen instances. See TRRO, pp. 4-5 (1 5) ;  p. 80 (7 142); p. 107 (7 195); pp. 127-128 (7 227); p. 147 (7 
14‘7); p. 148 (rules relating to DS3 loops, dark fiber loops, and switching); pp. 150-152 (rules relating to DSl 
transport, DS3 transport, and dark fiber transport). 



to order unbundling; and second, the FCC’s national policy on switching preempts any state 

commission from ordering unbundled switching under section 25 1. 

1. The Commission has not conducted the impairment 
analysis required to unbundle network elements. 

MCI’s reliance upon Sections 364.161 and 364.162, Florida Statutes ignores the point 

that any unbundling authority the Commission may have must be exercised such that it does not 

conflict with the federal unbundling statute, namely 47 U.S.C. $25 1 .  

In section 25 1 , the federal law explicitly requires that “[i Jn determining what network 

elements should be made available for purposes of subsection (c)(3), the [FCC] shall consider, at 

a minimum whether . . . the failure to provide access to such network elements would impair the 

ability of the telecommunications carrier seeking access to provide the services that it seeks to 

offer.” In other words, neither the FCC, nor this Commission, can order unbundling of a 

particular element unless it conducts an impairment analysis and the element meets the 

%ecessary and impair” standard. Ordering the provision of the UNE-P without applying any 

impairment test would violate the basic tenant of the D.C. Circuit’s opinion in USTA II that the 

FCC “may not ‘loftily abstract [ 3 away from all specific markets’ . . but must instead 

-implement a ‘more nuanced concept of impairment. ”’ 

Section 251(d)(3) shows that any state statute requires an impairment analysis prior to 

my unbundling. Section 25 1 (d)(3) provides in relevant part that: 

... the [FCC] shall not preclude the enforcement of any regulation, order, or 
policy of a State commission that - . . . 

(B) is consistent with the requirements of this section; and 

(C) does not substantially prevent implementation of the requirements of 
this section and the purposes of this part. 

12 



<R~wisiusly, a state order requiring unbundling of a network element without the requisite 

impairment analysis would not be consistent with the requirements of section 251 and would 

“%abstantially prevent implementation of the requirements of this section.” See 6 25 1 (d)(3). As 

the D.C. Circuit held, “After all, the purpose of the Act is not to provide the widest possible 

urebundling, or to guarantee competitors access to ILEC network elements at the lowest price that 

government may lawfully mandate.” USTA 11, at 3 1 .  Rather, the purpose of the federal regime 

is to unbundle elements only to the extent necessary to prevent impairment. 

Thus, even assuming for purposes of discussion that the Commission could require 

dditisnal unbundling, it has not conducted the specific impairment analysis required in order to 

xeconcile any purported state unbundling law with the federal law. This impaiment analysis 

wodd be required in order for BellSouth to provide new UNE-P circuits after March 1 1 ,  2005, 

G V C ~  if the matter were not otherwise preempted. 

2. The FCC has issued a national policy on switching that 
preempts the field. 

An order obligating BellSouth to continue to provide new UNE-P circuits after March 1 1, 

2005 under state law would directly conflict with federal law and, therefore, would be 

pr,,:empted. In its Final Rules, the FCC held that CLECs are not impaired without access to 

urhundled switching. The FCC hrther concluded that CLECs were not entitled to place new 

ISNE-P orders after March 11 , 2005. Any state requirement to provide unbundled local 

::witching would directly conflict with the national finding of no impairment. This conflict 

iiccessitates preemption of the state law by the federal law to avoid the state thwarting the 

governing federal policy. 

The FCC itself has explicitly outlined the preemptive effects of its unbundling rules. In 

papers filed with the D.C. Circuit, the FCC explained, “[iln the UNE context . . . a decision by 
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i ($(: “ 4  a,.& -4  not to require an ILEC to unbundled a particular element essentially reflects a ‘balance’ 

:;t.rra& by the agency between the costs and benefits of unbundling that element,” and ‘‘[a]ny 

sfate rule that struck a dflerent balance would conflict with federal law, thereby warranting 

,,31 p ~ ~ ~ w y ~ t i u n .  

i$ eviate. 

Thus, as to UNEs, the FCC’s rules establish a line from which states may not 

C. MCI Is Not Entitled To UNE-P Under Section 271. 

MCI also alleges that the Commission should perpetuate the UNE-P because “section 271 

i l l ‘  the Federal Act independently supports MCI’s right to obtain W E - P  from BellSouth . . ..’, 

h K ‘ i  Petitiun, at 35. This argument also misses the mark. While BellSouth is obligated to 

c;:oa~tinue to provide unbundled local switching under section 271, section 271 switching (1) is 

im’i combined with a loop; (2) is subject to the exclusive jurisdiction of the FCC; and (3) is not 

~srovicPed via interconnection agreements. Thus, MCI is not entitled to new UNE-P orders after 

March 1 1,2005 under section 271 of the Act. 

1 .  BellSouth is not obligated to combine Section 251 and 
Section 271 elements. 

The most fundamental fallacy in MCJ’s section 271 argument is that MCI wants to buy 

CTNE-P (a loop combined with local switching), despite the fact that BellSouth is not 

obligated to combine section 271 elements with other section 271 elements or to combine section 

27 I elements with section 25 1 UNEs. 

With respect to combining 271 elements, the FCC held in the TRO that “[wle decline to 

Y eqnfre BOCs, pursuant to section 27 1, to combine network elements that no longer are required 

lo be unbundled under Section 251 .” TRO, at h. 1990. The FCC went on to hold that “[ulnlike 

Section 2Sl(c)(3), items 4 - 6 and 10 of section 271’s competitive checklist contain no mention 
. 

Exhibit 2 (excerpt from the Brief for Respondents FCC and United States in No. 00-1012 and 
Chltsofidated Cases, at 92-93) (D.C. Cir. Dec. 3 1,2003). 
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of ‘cumbining’ and, as noted above, do not refer back to the combination requirement set forth in 

section 25 1 (c)(3).” Id. 
*. 

Likewise, the FCC has held that BOCs are not obligated to combine 271 and 251 

etemmts. In the errata to the TRO, the FCC explicitly removed any requirement to combine 271 

~,~kments with non-27 I elements by removing the clause “any network elements unbundled 

pursuant to Section 271” fiom paragraph 584. Errutu, at 127. MCI recognizes that it is not 

cntltfed to a combination of 271 and 251 elements in its own Petition. MCI Petition, at 7 37 

c‘[n]lthou& the FCC in the TRO declined to require Bellsouth to combine section 271 local 

.~.:v~ikhlng with other UNEs pursuant to section 251(c)(3) . ..+”). 

For these reasons, MCI’s claim that it is entitled to UNE-P under section 271 has no 

!!~“na:e]it. While BellSouth is obligated under section271 to provide local. switching, it has no 

obligation to provide a UNE-P combination. 

2. BellSouth is not obligated to provide elements at TELRIC 
rates under 27 1. 

MC% claims not only that is it entitled to UNE-P under section 271, but that it is also 

entitled to new UNE-P orders at the TELRIC rates set forth in the interconnection agreements. 

P i C Y  Petition, at 7 39. This argument is fatally flawed because it mixes apples and oranges. The 

FCC and the D.C. Circuit have clearly held that the 25 1 (d) pricing rules do not apply to section 

27’1 elements. See TRO, at 7 656-657; USTA II, at 52-53. Rather, 271 elements are priced under 

8~ fkderal section 202 pricing standard of “just and reasonable.” Section 271 elements, 

therefore, are not priced at TELRIC. USTA 11, at 52-53. To the extent MCI argues that “just and 

reasonable” under state law equates with TELRIC, that finding would be pre-empted under 

federal law. In short, there is no authority under which the Commission can require BellSouth to 

prk-~~ide new UNE-P circuits at TELRIC rates after March 1 1,2005. 

15 



3. Section 27 1 elements fall within the exclusive jurisdiction 
of the FCC. 

c 

4 a t ,  the Commission does not have authority to enforce obligations under section 271 * 

Section 271 enforcement rests solely with the FCC. Section 271 (d)(6). Consequently, even 

wm: BellSouth obligated to provide new UNE-P orders under Section 271 (which it is not), such 

)F ctalin3 must be made to the FCC and not to a state commission. This Commission has no 

j mkc!ictlr%n to order performance under Section 27 1 .32 

De Other State Commissions, Consistent With the TRRO, Have Not Required 
New UNE Adds After March 11,2005. 

Cowistent with the TRxU’s explicit ban on new UNE-Ps, a number of state regulatory 

~ ~ ~ I I ~ I s s H c ~ s  have rejected CLEW attempts to seek sanction to continue to order U N E - P S . ~ ~  

VOP- example, on March 9, 2005, the Indiana Utility Regulatory Commission refused to order 

SRC to swept orders for new UNE-P customers after March 10,2005, finding that 

[W]e cannot reasonably conclude that the specific provision of the TRRO 
to eliminate UNE-P, which includes a specific date aRer which CLECs 
will not be allowed to add new customers using WNE-P, was also meant to 
have no applicability unless and until such time as carriers had completed 
the change of law processes in their interconnection agreements. 34 

. I  _ . . _  

MCI cannot rely on Section 271 to make BellSouth negotiate and include Section 271 elements in a 
%.xtion 252 Agreement. The Act “lists only a limited number of issues on which incumbents are mandated to 
negotiate [under Section 25 1 (b)(c)] .” M U  Telecommunications, Gorp. v. BellSouth Telecommunications, Inc., 298 
I 3d 1269, 1274 (1 lth Cir. 2002); see also Coserv Limited Liab. Corp. v. Southwestern Bell Telephone, 350 F.3d 
483,487 (5th Cir. 2003) ( “[aln ILEC is clearly free to refuse to negotiate any issue other than those it has to duty to 
xiegotiate under the Act when a CLEC requests negotiation pursuant to $9 251 and 252.”). 

32 

33 There are also state commissions that have accepted CLECs’ arguments. In BellSouth’s region, the state 
commissions of Georgia, Kentucky, and Mississippi have required BellSouth to fallow the change of law process. 
F%cllSuapth has filed an appeal of the decision of the Georgia Public Service Commission. The court has set a hearing 
on BellSouth’s Emergency Motion for Preliminary Injunction on April 6, 2005 (March 14, 2005 Order, U.S.D.C., 
N.D. Ga.; BellSouth Telecommunications Inc. v. MCI et al., No. 1 :05-CV-674-CC). BellSouth has not attached 
c:oples of its appellate pleadings due to their volume; BellSouth will furnish copies to the Commission upon request. 
BellSouth plans to appeal the decisions of the Kentucky and Mississippi commissions. 

See Complaint of Indiana Bell Telephone Company for Expedited Review of a Dispute with Certain 
CLECs Regarding Adoption of an Amendment to Commission-Approved Interconnection Agreements, Cause No. 
4.2749, Order (Indiana URC March 9, 2005), at 7. The Indiana Commission subsequently issued a further order on 
March 10,2005 addressing high capacity loops and transport (See Exhibit 3 for both orders). 

34 
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Likewise, the State Corporation of the State of Kansas held: 
I.. 

[ !’]he Commission agrees with SWBT that the FCC is clear in that as of March 
1 2005, the mass market local switching and certain high capacity loops are not 
longer available to CLECs on an unbundled basis for new customers . . . . It does 
aist make sense to delay implementation of these provisions by permitting an 
interconnection scheme contrary to the FCC’s rulings to persist . . . . any harm 
daimed by the CLECs to be irreparable today is no different from the h a m  that 
ikiey must inevitably face in the relatively short term as a result of implementing 
the FCC’s new rules. On the other hand, the sooner the FCC’s new rules can be 
implemented, the sooner rules held to be illegal can be abrogated.35 

Similarly, on March 8, 2005, the Rhode Island Public Utilities Commission unanimously 

,.dupi;ed, on an interim basis, Verizon’s tariff revision that implements the T . 0  ’s no-new UNE- 

Bs directive, and rejected the CLIPS’ requests that that Commission ignore the FCC’s clear 

36 i~mdatc.  On March 9, 2005, the Texas PUC declined to require SBC to accept new tTNE-P 

customer orders, although it did require SBC to provide new lines to the embedded customer 

Similarly, the Ohio Public Utilities Commission found that “the FCC had very clearly 

ds,:termined that, effective March 1 1, 2005, the JLECs unbundling obligations with regard to 

inass market local circuit switching ... would no longer apply to serve new customers, ” and 

:;.k~.Ei~ned ts require SBC to continue to add new UNE-P customers.38 

Sw Order Granting In Part and Denying In Part Formal Complaint and Motion for an Expedited Order, 35 

3. dockck No. 04-SWBT-73-GIT (March 10,2005) (Exhibit 4). 

Open Hearing, Verizon RI Tur@filing to implement the FCC’s new unbundled (UNE) rules regarding us 
.zxa+ ji~p./h in the TRO Remand Order issued February 4, 2005, Docket 3662, (March 8, 2005) 
( i t t~~/ lw~~.ripuc.orR/e~~entsac tions/docket/3 462page.html). (See Exhibit 5). 

36 

See Arbitration of Non-Costing Issues .for Successor Interconnection Agreements to the Texas 271 
Agmerurmd, Docket No. 28821, Proposed Order on Clarification (Texas PUC March 9, 2005), at 1-2. (See Exhibit 

37 

6)- 

38 See In re Emergency Petition for a Declaratory Ruling Prohibiting SBC Ohio @om Breaching its 
Existing Interconnection Agreements and Preserving the Status Quo with Respect to Unbundled Network Element 
Cb-dv~~~  Case No. 05-298-TP-UNC, Entry (Ohio PUC March 9, 2005), at 5-6. The Ohio PUC did, however, require 
WQ.; to continue to provision new lines for the “embedded customer base” for an interim period. Id. (See Exhibit 
7). 



7he state commissions of Maryland and Massachusetts have refused CLECs’ attempts to 

convert implementation of the TRRO into as an emergency requiring commission intervention. 

While the Maryland PSC would allow petitioner CLPs to, in the normal course of things, file 

b 

CI.,: tdivduaZized ,, . petitions based upon their particular interconnection agreements and specijic 

~ Y K F V ~ S ~ Q I I S  of the TRRO,” it reminded the parties that “the rights of all parties shall be 

determined by the parties’ interconnection agreements and the FCC’s applicable That 

is, whatever the CLEW particular grievance, the FCC’s ban on new UNE-P orders by CLECs 

wmid take effect March 1 1,2005. Similarly, in Massachusetts, the state commission declined to 

krmkr: mcrgency action to block implementation of the W E - P  ban on March 11,2005, but would 

40 ~ ; n l y  consider the issues as part of ongoing arbitration proceedings. 

E. If BellSouth Is Ordered To Provide New UNEs After March 11,2005, It 
Is Entitled To A Retroactive True-Up To An Appropriate Rate, 

For all the reasons set forth in this pleading, BellSouth is not obligated to provide 

xxew 1JNE-P circuits (or other specified UNEs) after March 11, 2005. If, however, the 

Cliamnmission is inclined to grant MCI any relief (which it should not do), the Commission 

duould explicitly direct that if MCI orders new UNE-P circuits on or after March 11, 

?005> MCI must compensate BellSouth for those UNE-P orders at an appropriate rate 

retroactive to March 1 1 ,  2005.4’ 

39 See In re Emergency Petition from MCI fur a Cummission Order Directing Verizon to continue to Accept 
fikw Unnbundled Network Element Platform Orders, ML No. 96341, Letter (Md. PSC March 10, 2005). The PSC 
granted MCX’s request to withdraw, and held CLECs petitions to intervene mooted. It allowed the parties to pursue 
their dispute in Case No. 9026 under a typical hearing schedule. (See Exhibit 8) 

See Petition of Verizon New England for Arbitration of Interconnection Agreements with Competitive 
Local Exchange Carriers and Commercial Mobile Radio Service Providers pursuant to Section 252 and the TRU, 
Case No. 04-33, Briefing Questions to Additional Parties, (Ma. DTE March 10,2005). (See Exhibit 9). 

41 I f  a CLEC places orders €or new UNE-P circuits after March 11, 2005, the appropriate true-up rate 
slmuld be the resale rate based on the tariff rates in effect for the analogous service. For a UNE-P with no features, 
thc analogous retail service is a IFR, for a UNE-P including features, the analogous retail service is Complete 
Choice. If a CLEC places orders for high capacity loops and transport in relief areas (pursuant to the FCC’s 



‘I%e retroactive payment is important not only as a legal matter but as a policy matter. 

‘fhe FC@ was unequivocal in its holding that no CLEC is entitled to new W E - P  circuits after 

ivbxch 1 1 ,  2005 (nor is a CLEC entitled to new high capacity loops or transport in relief areas 
4.. 

&er March -1  1, 2005). Shod.- of an order denying MCI’s petition, the ody way for the 

Cornix&sion to comply with the FCC’s order is to require MCI to pay BellSouth the di€ference 

b~ivvcen the W E - P  rate and an appropriate rate back to March 11, 2005. Other states have 

dq-dcd true-ups. For instance, as mentioned above, the Texas Commission adopted an interim 

qy-cernent that does not require SBC to add new UNE-P customer orders and includes a true-up 

! - ? ~ 2 v i s i ~ n . ~ ~  The Michigan Commission has decided to complete expedited proceedings in 45 

days, during which new orders can apparently be issued subject to a t r u e - ~ p . ~ ~  A true-up is the 

xdy way to equalize the risk between the parties - if ordered to provision new UNEs after 

March 11, BellSouth unquestionably is bearing the risk associated with the continuation of an 

unlawful unbundling regime. MCI should bear the risk of a true-up if its position is determined 

$ ? ?  be wrong. 

A true-up is also necessary in the interests of fairness. The FCC has also been clear that 

mmmtx&l negotiations can produce pro-competitive and pro-consumer outcomes.44 Bell South 

thi~euhold impairment tests and BellSouth’s wire center list filed with the FCC on Feb. 18, 2003, the appropriate 
tr-tw~- up will be to special access service or the resale rate for the analogous private line product. 

42 See Exhibit 6. 

43 See Exhibits 10 for orders from the Michigan Commission. But, the United States District Court, E.D. 
i i ich.  issued an Order on March 1 1,2005 granting a preliminary injunction against SBC. (Exhibit 1 1). 

Press Statement of Chairman Michael K. Powell and Commissioners Kathleen Q. Abernathy, Michael J. 
Copps, Kevin J. Martin and Jonathan S .  Adelstein On Triennial Review Next Steps, March 3 1, 2004; see also FCC 
Chairman Michael K. Powell’s Comments on SBC’s Commercial Agreement With Sage Telecom Concerning The 
Access To Unbundled Network Elements, April 5,2004 (expressing hope “for further negotiations and contracts - so 
that America’s telephone consumers have the certainty they deserve”); FCC Chairman Michael K. Powell 
Amounces Plans For Local Telephone Competition Rules, June 14, 2004 (strongly encouraging “carriers to fmd 
co rnon  ground through negotiation” because “[c]ornmercial agreements remain the best way for all parties to 
control their destiny”). 

44 
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has successfully negotiated, to date, 100 commercial agreements with CLECs for the purchase of 

a wholesale local voice platform service. If this Commission disregard?, the self-effectuating 

portion of the TRRO, the progress BellSouth has achieved in reaching commercial agreements 

cmld come to a halt, at least in the near term. If CLECs know that they can continue adding new 

i mbundled network elements at TELRlC rates until the amendment and arbitration process is 

completed, which can take up to twelve months under the TRRO, they will have no reason to pay 

s~iore than TELRIC by entering into a commercial agreement at this juncture. Significantly, 

allowing CLECs to continue adding unbundled network elements until the amendment and 

hitration process has been completed, even though they are not impaired, unfairly prejudices 

those carriers that have entered into commercial agreements. Carriers that entered into 

c:omrnercial agreements will be forced to compete for new customers against CLECs that can 

imlercut their prices solely by virtue of these CLECs getting to pay TELRIC rates, unless this 

Commission requires a true-up. 

CONCLUSION 

For the reasons set forth therein, the Commission, in accordance with the Final Rules, 

s h d d  not order BellSouth to provide new UNE circuits after March 1 1,2005. If, however, the 
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Commission requires new UNEs after March i I ,  2005, the Commission should order a 

retroactive true-up back to March 1 1,2005. 

Respectfully submitted this 1 Sth day of March, 2005. 
b 

BELLSOUTH TELECOMMUNICATIONS, INC. 

NANCY B. WHITE ' 
c/o Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, (30pPm FL 323 0 1 

R. OUGLA ACKEY 
MEREDITH E. MAYS 
Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0750 
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EXHIBIT I 



Garrrfer Notification 

Date: March 7,2005 

Competitive Local Exchange Carriers (CLEC) 

Subjed: CLECs - (Intarconnection/Contractual and ProdudSewice) - Triennial Review Remand 
Order (TRRO) - Unbundling Rules 

Ch February 4,2005, the Federal Communications Commission (FCC) released its permanent 
unbundling rules in the Triennial Review Remand Order (TRRO). 

fh  February 11 2005, BellSouth released Carrier Notification letter SN91085039, in which BellSouth 
sat forth its understanding of the TRRO, particularly as it affected BellSouth's obligations to provide a 
4 aumber of former Unbundled Network Elements ('UNEs") after March 11,2005. Specifically, BellSouth 
acknowledged that there would be a transition period for the embedded base of these former UNEs, but 
concluded that the FCC had intended to stop all 'new adds" of these former UNEs effective 
March 11,2005. 

WetlSouth posted this Carrlsr Notification letter on February 11 , 2005, in order to provide the CLECs 
with as much lead time as possible in order to allow the CLECs to take whatever steps were necessary 
to adjust to the new situation created by the TRRO. Unfortunately, the step chosen by a number of 
GB-ECs in response to the clear language of the FCC dealing with "new adds" has been to ask various 
state commissions to order 8ellSouth to continue to accept such "new adds." Indeed, this approach 
has, to date, been successful in at least one jurisdiction, Georgia. 

Furthermore, notwithstanding the fact that BellSouth's Carrier Notification SN91085039 was posted on 
Fabruary 3 I, 2005, various CLECs continue, as recently as March 3,2005, to file requests with state 
rmnmissions that have not addressed this question. These requests remain pending before stale 
commissions and it is not clear, because of the delay in filing of these requests by the CLECs, that alt 
state commissions will have a full and adequate opportunity to consider the impartant issue of whether 
%he FCC actually &ant what it said in its d e r  when it indicated that there would be no "new adds." 
Isideed, at the present time there ate at least two commissions in BellSouth's region that have 
seheduted consideration of the CLECs' requests at a date beyond March 1 t ,2005, the effective date of 
the TRRO, and the date that BellSouth had established to prevent untawful "new adds." 

hBemuse of these events, BellSouth herewith revises the implementation date contained in Carrier 
Notification SN91085039 in the folfowing respects. BellSouth will continue to receive, and will not 
mject, CLEC orders for "new adds" as they relate to the former UNEs as identified by the FCC for a 
short period of time. BellSouth will continue to accept CLEC orders for these "new adds" until the 
earlier of (1) an order from an appropriate body, either a commission or a court, allowing BellSouth tu 
reject these orders; or (2) April 17,2005. By doing thls, BellSouth intends to allow those commissions 
who have not had the opportunity to fully and carefully consider the requests of the CLECs and the 
rgasponses of BellSouth, to do so in a measured way, rather than via various "emergency" proceedings 
created by the dilatory tactics of a number of CLECs. 



t 

?+y extending the time during which BellSouth will accept these orders, BellSouth does not abandon its 
legal position that the dear words of the FCC mean exactly what they say. BellSouth will continue to 
y~sue  that position before the state commissions, and to the extent that a commission has ruled 
sdversely to BellSouth's position, in the courts. Specifically, BeifSouth will be asking the appropriate 
c~urts to stay any such adverse order we receive. 

Iw addition, BellSouth hereby puts the CLECs on notice that it intends to pursue the various CLECs who 
p lac~  arders for "new adds" after March 10,2005 to the greatest extent of the law, in an effort tu 
mgx1pIer the revenue that BellSouth foses as a result of the placement of these unlawful orders. Should 
any state commission be inclined to ignore the plain language of the FCC's TRRO, and to order 
t33ellSsuth to continue accepting "new adds" until the issue is fully resolved, BellSouth will ask that 
rmnrnission to require CLECs to compensate BellSouth, in the event BellSouth ultimately prevails in its 
legal claim, for any former UNE added after March to, 2005, in an amount equal to the difference in the 
rate paid by the CLEC and the appropriate rate BellSouth should have collected (either commercial or 
male, depending on which service option the CLEC ultimately elects). 

Fit; noted in Carrier Notification SN91085039, CLECs will continue to have several options involving 
tbwPrikhing, loops and transpott available to serve their new customers. To this end, with regard to the 
combinations of switching and loops that constituted UNE-Platform (UNE-P), BellSouth is offering 
G&,ECs these options: 

Short Term (3-6 month) Commercial Agreement to provide a bridge between the effective 
date of the Order and the negotiation of a longer term commercial agreement, 

Long Term Commercial Agreement (3 years, effective January 1,2005, with transitional 
discounts available under those agreements executed by March 10,2005) 

9 

In addition, most CLECs, if not all, already have the option of ordering these former UNEs, and 
pa~cularly the combination of loops and switching, as resale, pursuant t0 existing interconnection 
agreements. With regard to the former high capacity toops and transport UNEs, BellSouth has two 
qitions for CLECs to consider. Specificalfy, CLECs may either elect to order resale of BellSouth's 
! iri~afe Line ServIces or alternatively, may request Special Access service. 

Finally, as stated in Carrier Notification letter SN91085032 concerning the availability of a long term 
wrrPrnercia1 agreement, through March I O ,  2005, BellSouth will continue to offer its current DSO 
XiJholesale Local Voice Platform Services Commercial Agreement (UDSO Agreement") with transitional 
tdismunts -off of BellSouth's market rate for mass market platform services. Beginning March 3 I, 2005, 
BdSauth will offer a DSO Agreement, but the existing transitional discounts will not be available. 

To obtain more information about this notification, ptease contact your BellSouth contract negotiator. 

Sincerely, 

ORIGINAL SIGNED BY JERRY HENDRIX 

Jerry Hendrix - Assistant Vice President 
~~~~~~~~~ Interconnection Services 



EXHIBIT 2 



. ...-..-_-..I .... - .... -.._..-....--_. - - .  ." 

NATION& ,!bEWCUTION OF REGULATORY UTILITY 
cOa6a6lssIONERS, ET&, PETITIONER8 

UNITED STATES TELECOM ASSOCIATION, ET AL. 

CALIFORNIA, ET AL., PETITIONERS 

v. 
UNITED STATES mLECOhf ASWCIATION, ET AL 

ON PETITIONSFOR A WRITOF CERTIORARI 
TU THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

BRIEF FORTHE FEDERAL BESPONDEN'IS 
IN OPPOSITION 



17 (r. 

elements after similarly conaidering whether those 
rules would unduly discourage the development of 
fkdities-b-d competition. V i ,  636 U.S. at 601- 
523. Moreover, Congress commanded the FCC to pro- 
m& broadband investment. Section 706 of the 1996 
Act directa the Commission to ‘*encourage the deploy- 
ment * * * ofadvaneedtelecommunicationacapssbility 
to all b d e s n d ’  by utilizing Uregntating [dc] methods 
that remove barriers to inhatructure investment.” 
110 Stat, 153 (47 U.S.C. 157 note). The Commission 
deterrnjxted in the (Priennial ordsr that it could best 
foster broadband investment and facilities-based com- 
petition by relieving ILECB of certain unbundling 
obligations with respect to broadband facilities. That 
d e m t i o n  does not mefit further review. 

2. LineSlrrCringa7tdBemp% 
a The court of appeals correctly upheld the FCC’s 

deckion to phase out line d ha ring requirements, under 
which ILECa had been required to provide accem to 
the high-frequency portion of their copper loops to 
CLECs for the provision of broadband services, Pet. 
App. 4Eia-47k 
In attacking that aspect of the WknmbZ orcler, the 

state commissions focua prindpdly on the FCC’s 
finding that broadband service provided over cable 
television systems (“cable modern service”) ie a 
competitive alternative t o  broadband aerviceer that are 
provided over ILEC networks. 04-18 Pet. 14-17; 04-12 
Pet. 28, me Pet, App. 331a332a. The state Com-iom 
contend that cable modem service iF;c not wide& avail- 
able in every State. Even a s s e g  that to be true, . 
however, it irr irrelevant here. The CommirrSion made 
clear-and the court of appeals understood-that the 
competitive alternative provided by cable modem 
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service wm not the “dkpositive” hctor in the agency’s 
decision td end line sharing. Id. at 46a, 332a Rather, 
the ComrnWon determined that continuing the ILECs’ 
line sharing obligations was unnecessary under Section 
ZSl(d)(Z) because CLECs could economicdy provide 
broadband service by leasing the entire loop (not just 
the high-frequency portion) h m  an ILEC, Applying 
its impairment e tandd ,  which takes into account all 
potential revenues fhm a loop’a various usm (inchding 
voice, data, video, and other services), the Codwion 
concluded that the yevenues from those d e e a  collec- 
Eivsly ”would off%& the coats associated 6 t h  pur- 
chasing the entire loop.” Id. at &a; see id. at 22?a428a. 
The state commissions do not seriouly conte~t that 
fa&bound conclwion. 

The Commission a h  found aubatantial evjdence on 
the record before it that, even if ILECs did not have to 
s h m  their loops with CLECs in b e  sharing arrange- 
mente, in light of the d e s  adopted in the l’riennial 
order, CLECs could lease entm unbundled loops and 
enter into “line-splitting” arrangements with other 
GLECs-under which one CLEC provides broadband 
service using the high-fmquency capabilities of the 
loop, while another CLEC (rather than the ILEC, a8 in 
h e  sharing) uses the low-ikequency portion of the loop 
to provide voice service. Pet. App. 46a, 328a-329a. In 
light of all those factors, the Cornmiasion reasonably 
decided to discontinue mandatory line sharing. The 
agency’s conclusion about the significance of the record 
evidence raises no issue that would warrant review by 
this C O W L  
. b. To addreas the legitimate bushes8 concerns of 
CLECs that have used line sharing mngementa to 
provide broadband service to their mtomera, and to 
pntect those customers from service disruption or 
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drastic rate changes, the Commbion adopted a three- 
year plan for phming out the ILECs’ line ebaring 
obligatione and phasing in associated price incmua in 
annual increments. California contends that the Com- 
mission’~ formula for setting rates for txansitional line 
sharing duriag this t b y e a r  period i m m i b l y  
preempts state r a t e m g  authority. 04-18 Pet. 20-23. 
Because it appears that no party rai~ed that issue 
before the FCC, the issue cannot be raised on judicial 
review of the i%im~&zZ ordsr. See 47 U.S,C. 406; 
Bartholdi CdbLe Co. v. FCC, 114 F.M 274,279-280 (D.C. 
Cir. IW). Tbb preemption irrsue, moreover, received 
so little attention in the briefs below that the court of 
appeak did not even addrerrs it. See Gr’lovsr~. United 
States, 531 U.S. 198,206 (2001) (“In the ordinary c o m e  
we do not decide queatiom neither xaised nor resolved 
below.”). In any event, the issue concerns a threeyear 
tran~tion period, of which one year already has run, It 
therefore lacks ongoing importance. 

Finally, California’s ratesetting-preemption chim 
lacks merit. The FCC has authority to adopt pricing 
methodolo@ee for unbundled network elements, which 
the States then apply. AT&?’, 625 US. at 377-385. 
Like the pricing rules at beue in AT&T and V d m ,  
the Commission’s traneitional pricing rules for line 
a h k g  do not Het specific rates. Rather, they require 
that line rrharing rates reflect certain percentages of the 
full loop rate that is set by the relevant State. Con- 
aistent with the statutory division of responsibilities 
between the FCC and the States, the FCC has estab- 
li8hed a methodology and the States will ‘5mplement 
that methodology, determining the concrete result in , . . . 
particular c m s t a n c e s . ”  Id, at 384. Furthermore, 
the Stat&’ past efforts to e8tabliah line sharing rates 
justified the FCC’s deciaion to  place limiter on the 

. 
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States‘ discretion to set transitional rates As the court 
of appeals observed, most States had previously set line 
sharing rates ”at appmxhately zero,” which “distorted 
competitive incentives.” Pet. App. 46a46a. The 
Commission’s traneitional rate formula was reasonably 
designed to address that problem. 
c. California contends that the FCC unlawfully 

preempted state authority to require line sharing when 
it is not required under FCC rules. 04-18 Pet. 23-28. 
The court of appeala correctly d e d  that that con- 
tention is not ripe in the instant proceeding. Pet. App. 
63s-64a contrary to C&fornia”S suggestion, the M- 
ennial ordsr does not include final FCC action pre- 
empting any ertate line sharing rule or other unbundling 
requhment. In paragraph 195 of the 2kkmial O n i q  
the Cornmiasion invited parties t o  seek declaratory 
rulings fkom the FCC if they believe that a particular 
state unbundling obligation is inconsistent with the 
limits on state authority in 47 U.S.C. 26l(d)(S) and the 
FCC’B rules. Pet, App, 2’7%. The Commission pre- 
dicted that if States require line sharing or unbundling 
of elements that the FCC has determined not to subject 
to mandatory unbundling under Section 261, such state 
requirements are “unlikely” to be found consistent with 
the 1996 Act, Id. at 638,272a. But the Commission did 
not preempt any state d e s ,  and it is uncertain whether 
the FCC ever will h u e  a preemption order of this sort 
in response to 8 request for declaratory nrling. See 
Alascom, Inc. v. FCC, 727 F.2d 1212,1218-1220 (D.C. 
Cir. 1984). There alao ie no urgency to review that 
issue before a concrete controversy involving a parti- 

stances, California’s preemption claim is not ripe for 
review. See Nationat Park Hospitaiity h s h  v. D8- 
prtmt oft& Interim, 638 U.S. 803,8074312 (aoo3); 

- -  
. .. . culm \atate ruling ie presented. Under. the &cum-.. ,.- 
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Ohio Fwesby Ass’n v. S h  Club, 5% US. 726, ‘732- 
137 (1998). 

Even if California’s preemption claim wem ripe, 
California is wrong in arguing (04-18 Pet 24-26) that 
the FCC’e unbundling rules hck preemptive eflkct. 
!bh Court has long recognized that ‘~fl&erSr regula- 
tions have no less pre-emptive effeot than federal 
statutes.‘‘ F i d s l a  Fed. &v- & Loan Ass% v. De la 
Cuesta, 468 US. 142, 163 (1982). Accordingly, “[t)he 
0tatutody autholked regulations of an agency wil l  pre- 
empt any state or local law that confJicta with such 
regdatiom or f n ~ ~ t r a h  the pnrpcsm thereof.” Citg of 
New Ymk v, FCC, 486 U.8.67,64 (XSSS). 

California incorrectly contends that Section 261(dXtl), 
which preserves some stab  authority, effectively nulli- 
fies the preemptive power of the FCC’s unbundling 
regulations. Unless Congrese expressly provides 
otherwise, a statutory “saving clause” such as Section 
261(d)(3) does not diminish the preemptive force of 
federal regulations. See Geier v. A~nmicizs Honda 
Motor Go., 629 U.S. 861, 869-814 (ZOOO). Section 
2!51(d)(3) ia essentially a “conflict-preemption” pmvhion 
and is, therefore, limited in scope. It does not preserve 
all state network-access requirements, but only pre- 
serves thoae state mgulat30ns that me ‘‘comk~tent with 
the requirements“ of Section 261 and do “not sub- 
stantially prevent implementation” of those require- 
ments. 47 U.S.C. %I(d)@)(B) and (C). Because Con- 
gress authorized the Comrrkion to set standards g o ~ -  
erning the determSnation of “what network elements 
ishould be made available,” 4’1 U.S.C. 261(d)(2), state 

. . .. ..laws or rulings inconsistent with the FCC’e unb;Lundling - 
regulations would be heomistent with the congreat3ion- 
aUy authorized ”implemenhtion of the requirements of 

. 

. 
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[Section 2613,” 47 U.S+C. 261(d)(3)(C), and hence pxe- 
empted. 
d The National Association of Regulattorg Utility 

Commissions and the Arizona Corporation Conmimion 
(collectively NARUC) make a Bimilar preemption claim 
concerning the pricing of facilitiea or sarvices fur which 
the FCC has determined not to continue unbundling 
obligatiom under 47 U.S.C. 261(cX3). 04-12 Pet. 2930. 
The Bell companiee muat continue to provide Borne 
facilities or services under the separate mquimmenrte of 
47 U.S.C. 271, the statute that governs the Bell 
companied entry into the longdistance market. In the 
h n h l  order, the FCC ruled that the costbased 
pricing standard prescribed by 47 U.S.C. 262(d)(f) does 
not apply to  those facilities or services that mu& be 
made available only under Section 271, rather than 
under Section 261. The Commission stated that, in that 
situation, rates muet comply with the “just and 
reasonable” pricing standard in Sections 201 and 202 of 
the Communications Act of 1934,47 U.S.C. 201, 202. 
Pet. App. 7&-764a The Commission also stated that 
determining a Bell company’s compliance with that 
pricing standard for a particular facility or service 
requires “a fact-specific inquiry“ that the agency will 
undertake, if necessary, Uin an enforcement praaxding 
brought pursuant to section 271(d)(6)’ I d  at ‘7% 

NARUC claims that the FCC’a “pricing proposal” 
under Bection 271 intrudes on the htes’ authority to 
set rates for network elements. 04-12 Pet. 29-30. That 
issue was not prominently raised in the bee& below, 
and the court of appeals did not addreas it. The h u e  is 

, . , .-. _. .. . unripe for. consideration by this Court for .motherma- 
eon as well. As petitioners acknowledge, 04-l2 Pet. 29, 
the FCC baa made only a pricing Upropaal.” The Com- 
mission has yet to  apply its announced ”just and 

. . + 
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rea8onabie” approach to rates in any State. Udem and 
until the Cbmmission conducts an enforcement pro- 
ceeding under Seetion 271{d)(6) to review rates in a 
particular State, there is no final agency action for a 
court to review, nor any concrete isiury to NARUC. 

In addition, NARUC ia wrong to suggest that the 
FCC’s pricing proposal forecloses the States from 
setting rates fur facilities or d c e s  that are provided 
solely to comply with Section 271. In the Z?ritmnid 
OrdST, the FCC expressed no opinion as to precisely 
what role the Sbtee would play in establishing ratas 
under Section 271. Until the, Commieaion expresarly 
addresees that question, the matter la not dfable for 
judicial review. 
In any event, NARU@e chalienge to the FCC’s pric- 

ing discussion rests on a flawed legal p r e m i s e .  NARUC 
suggests that Section 262 of the Act gives date corn- 
missions exclusive authority to set ratm for network 
elements and equivalent fkcilities and 8eTyjce~ under all 
circumstances. 04-12 Pet. 29-30. That is incorrect. 
Section Z&?(c)(Z) directs state commissions to “establish 
any rates for * * * network elements aecolylins to 
&section (d).” 47 U,S.C. 262(c)(2) (emp- added), 
Section %2(d) specifies that States aet “the just and 
reasonable rate for network elementa” on21 “for pur- 
poses of [47 U.S.C. 251(cx3)].* 47 U.S.C. 2Eiic;ix1)). The 
statute makes no mention of B state role in setting rates 
for hilities or service8 that are providd by Bell rom- 
panies to comply with Section 2?l and are not governed 
by Section 251(c)(3). Ths FCC reasonably concluded 
that it is authorized to review the ratm for those 

,- ., . I. .. . . fadtiea or arervices, because the statute elsewhere ex- 
pressly empowem __ the FCC to enforce compliance with 
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the'reqnirements of Section 271. See 47 U.S.C. 
27l(dX6)! 

3. N a m h n d  Unhdling.  M y ,  all of the peti- 
tioners seek review of the D.C. Circuit's vacatur of the 
agency d e s  requiring the unbundling of matte-market 
switching and dedicated transport. 04-15 Pet. 2280; op 
12 Pet. 16-28; 04-18 Pet. 29. The court of appeals 
vacabd thoee d e e  on the grounds that: (I) the FCC 
lacked authority for its delegation to the States of re- 
8ponsibbifity. for deciding whether the FCC's unbundling 
standards would allow an ILEC to obtain relief for 
parti& hulities in particular geographic areas; and 
(2) without that state-based exception process, the 
FCC's nationwide findings of impairment with r-pect 
to  mass-market switching and dedicated transport were 
overly broad. Pet. App. 8a-ZTa 

The D.C. CirCuit'~ analysis of the FCC'E nationwide 
impairment findings ia inconsistent in some respecte 
with the applicable principles of deferential judicial re- 
view. As this Cowt haa recognized, the 1996 Act is a 
complex statute replete with ambiguity, 4 Congress 
"is well aware that the ambiguities it chooees to pro- 
duce in a statute will be resolved by the implementing 
agency." AT&T, 626 US. at 397; Bee Verizmt, 636 US. 
at 639 ('The job of judges is to ask whether the Com- 
miseion made choieea rearJonably within the pale of 
statutory possibility in deciding what and how items 
must be leased and the way to set rates for leasing 

TbJs m e  does not involve the question whether state com- 
rnbioau may arbitrate h u e a  outaide the scope of &+k.m 261(c) 
when parties voluntarily include &&' &ea &bh nego&tJG 
toward an interconnection agreement. See genenlly Cdseru 
Limitgd Liability Corp. v. Soulkwlestem Bsll Tat. Co., 860 FSd 482 
(6th Cir. m3). 



Nevertheless, the court of appeal6 did not purport to 
apply the statutory hpahnent standard conclusively 
to particdaifacts. The court instead stated that it was 
making ”general observations” about ita derstandw 
of the impairment stsndard a d  reqniFed the Coxmb 
aim to conduct “a re-examinstion” ofimpsirment issuea 
on remand and ‘kplement a lawful scheme.” Pet. App. 
2la,22a, 27a. As noted, the FCC intends quickiy to 
h u e  new network-unbundling rulea that comply with 

. the court of app& decision. Jn light of that intenth, 
and for the other reasom stated above, the United 
States and the FCC have cuncluded that this sspect of 
the court of appeals’ decision does not warrant further 
review. 

CONCLUSION 
The petitions for a writ of certiorari should be denied. 
Res-y submitted. 

.. _ . . .  . .  
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COMfuuNT OF INDIANA BELL TELEPHONE 
CQMPANY, INCORPORATED D/B/A SBC 
INDIANA FOREXIPIEDlTED REVIEW OF A 

PITIE WITH CERTAIN CLECS REGARDING 
ANAMENDMENTTO 
APPROVIED 

IimERCONNECTIQN AGREE- 

MAR 0 9 2005 

INDIANA UTIUlY 
REOULATORY COMMlSSlON 
CAUSE NO. 42749 

You are hereby notified that on this date the Presiding Officers in this C a w  make 
the following &try: 

1. Backeround. On February 25, 2005, the following competitive local 
e26ckange carriers (“CL.ECa”) and Respondents in this pmcecdhg: A m  
Cummunications, Inc., eGIX Network Serviw, Inc., Cincrgy Communicatims 
Company. Midwest Tdecom of America, hc.? M C h m  Access Transmission Services 
3 L C ,  MCI Worldcorn Communications, Inc, Int#media Communications, Inca. Trinsic 
Communications, Inc., and Talk Ammica hc. (collectively “Joint C U E S ’ ’ )  filed a Joint 
Motion for Emergency Order Preserving Stcrnrs Quo for UNE-P Orders (“Motion’3 with 
the hdiana Utility Regulatory Commission (‘Commission”). The Motion asserts that the 
Complainant in this Caw,  Indiana Bell Telephone Company, Incorporated d/b/a/ SBC 
hdiana (“SBC Indiana”), which is an incumbent local exchange carrier (“DC”), has 
stated that it inknds to take action on or before. March 11,2005, to reject Joint C” 
unbundled network element platfom’ (‘‘W-F) orders. Such action, according to the 
Joint CLECs.  will cause them irreparable h a m  and will bmch SBC Indiana’s cumntly 
c$kctive, Commission-appved interconnection agreements with the Joint ~ C S .  The 
Joint CLECs quest that the Commission, on or before March 7,2005, issue a directive 
xaquiring SBC Indiana to (1) continue accepting and processing the Joint CLBCs’ uN13-P 
orders, including moves, adds, and changes to the Joint CLECs’ existing embedded 
customer base, under the rates, terms and conditions of their esptctive interconnection 
a p m e n t s  and (2) comply with the change of law provisions of the interconnection 
agreements in implemcnting the Federal Communication Commission’s (“FCCs”) 
Tbxscnnial Review Remand Order (’TRRol)? 

‘ ‘be unbundled network dcmeat pltttfom coasists of a ~~mp1et.c set of unbundled m w r k  elanem ( k d  
circuit rwitcbing. loops ud s h a d  transport) that a CL.EC can obtain From an EEC in order to provide an 
ed-to-end circuit. 

a Order on Rcmond, in  re Unbwullcd Awes to Network EIcmurts, WC Docket No. U4-313, CC &ket 
H0.01-338,2005 WL 289015 (RC Ftb. 4,2005). 



Based on Joint QJeC'a allegation that 813 emergency situation exists, a Dockt 
Entry was issued on w h  1,2005, that modifid the b, as found in 170 IAC 1-1.1- 
12, for SBC Indiana to file-a Reapow to the Motion and for Joint CIJECS to file a Reply 
00 a Respnse. A Response and a Reply we* timely fiIcd on March 2 and March 4, 
2005, respectively. 

The Mdon is in response to a statement in m n t  SBC Indiana Acccssiblc Lentrs 
to Joint CLECS that, beginning March 11,2005, SBC Indiana will no longer accept U N X J -  
P orders. According to SBC Indiana, its plan to no longer accept UME-P orders 
beginning March 11,2005, is in complimct with that part of the FCC's February 4,2005 
TRRO which states that, as of the &&vc date of thc TRRO (March 11,2005)' CIA33 
are not permitted to add new UNEP arrangements using unbundled access to local 
circuit switching. Joint CLECs argue that such action by SBC Indiana would be a 
unilateral action in violation of SBC Indiana's intemnnection agreements with the Joint 
CLECS. 

24 Joint CLEO' Position. Joint cL;Ecs point to the provision in each 
interconnection agreement that requires SBC Indimam pmvidt UNE-P to the CLEC at 
nlpacificd ratts. Joint CLECS further e&tc that any modification to an inttrcmection 
agreement made necessary by a change in law quire is  adherence to each agraement's 
specified change of law process which typically includes notice, negotiation and, if 
necessary, dispute resolution. Therefore, according to the Joint CLECs, SBC Indiana is 
required to continue to provide UNE-P to the Joint CmCs until such time as each 
agreement's change of law prooess has been fulfilled with mwt to the change of law 
directive in the TRRO. 

Joint ClLECs contend that adhemnce to change of law pro~esscs will be 
substantive undertakings with respect to the TRRO's d i n g  that LECs arc no longer 
required to provide unbundled switching, because SBC Indiana is under obligations 
indepndent of Sections 251/252 of the federal Telecommunications Act of 1996' ("'Act") 
10 provide W - P  to the Joint ~ C S .  Joint CLECs posit that, natwithstanding the 
'FRRO's finding that ILECs are no longer required to makt UNE-P available to C U C s ,  
State statute and prior Commission Orders, Section 271 of the Act, and the 
SBU'ritech Merger Order' require SBC Indiana to continue to makc UNE-P 
available to the Joint QtECs. The Joint CLXs  also argue that the "RRO itself requires 
carrim to implement the findings in the TRRO by implementing appropriate changes to 
their intcmnection apmcnts .  

Joint W C s  point not only to the d of their interconnection agreements and 
Imguage in the TRRO as requiring adherence to the mquisite change of law provisions, 
but also to our January 21, 2005 Docket Entry in this Caw that, in denying certain 
Motions to Dismiss filed by certain CLEC Respondents, stat& we would require factual 
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evi- xelevant to each inttsconnection agreement’s changc of law pmvisiom in order 
to determine if Commission intervention was an appropriate mmdy. Joint CLJeCs 
conclude that it is appmpiiatc for the Commission to p-e tk statriii quo as to uu of 
the issues naiscd in the applicable Accessible Letters by raquiring SBC Indiana to engage 
in the devat t  change of law processes that are mandated by the parties’ intercomdon 
agreements, by the FCC in the TRRO, and in our January 21,2005 Docket Entry in this 
cause. 

. 

3. SBC Xndkum’8 Position. SBC Indiana contends that the langwage of the 
TRRO is unambiguous and even repetitive in its ex- forbilklruzcc of new UNEP 
orders as of March 11,2005. SBC Indiana claims, hefore,  that the pvhions of the 
Accessible Letters that are the subject of Joint CLEW Motion are mxely’SBC Indiana’s 
plan to implement, and are in full compliance with, the TRRO. SBC Indiana fuahcr 
argues that implementation of the FCC‘s clear prohibition against new UNJ5-P aa OF 
EvIarch 11, 2005, docs not require negotiations between carriers that have entenxi into 
interconnection agreements. 

SBC Indiana also contends that the Commission lacks jurisdiction to stay an 
action of the FCC; that only the Pcc itself or a federal court of appeals has such 
jurisdiction. As a mdt, according to SBC Indiana, any dispute with the PCC’s bar on 
continued access to UNE-P 88 of March 11,2005, must come as a challenge to the PCC 
ortier itself and not SBC Indiana’s planned implementation of it. 

4, The TRRO. In a further attempt to adopt rules implementing the Act’s 
rcquircmcnt that the FCC detcrminc those unbundled network elements to which CLECs 
“at a minimum“ need access in Mder to compttc, the FCC issued its Triennial Review 
orders (‘TRO) on August 21,2003. Among other things, the TRO found that CIJ3Cs 
wtrc competitively impaired without unbundled access to ILECS’ circuit switching for 
thc mass m a r k  The PCC &&mined that this impairment was primarily due to &lays 
and other problems associated with ILECs’ hot cut‘ proc&sses. Accordingly, df state 
commissions, including this Commission, were directed to either determine that there 
was no such impairment in a particular market or develop a “batch” hot cut proctss that 
wduld efficiently provision multiple CLEC orders for circuit switching. As 8 result, this 
Commission initiated t h e  Causes to address the directives of the TRO, including one 
proceading devoted to developing a batch hot cut process. 

Major parts of the TRO were almost immadiattly chalIenged in the Federal 
District Court of Appeals for the D.C. Circuit, which eventually vacated major porthns 
of the TRO. In the end, appeals to the U.S. Supmne Court to ~ ~ c r s c  the D.C. C W t  
were unsuccessful. Among other findings, the D.C. Circuit vacated the des that allowed 
states to conduct impairment analyses and the FCC’s national finding of impaimrent for 

‘ Thc physical proccsa by which a cuatomer is m ~ ~ ~ v c d  from the swiach of offi Canicr and dded to tht 
switch of LDotber carrier is refurad to as a *‘hot cut.” 
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11~85s rmkct switching. The Court remankt those vacated parts of the TRO back to t&e 
to makd findings consistmt with the Court'e determinations. The result of that 

mmnd is the FCC's TRRO. 

. . . . not only have deployad a significant, growing number of their own 
switches, often using mw, more efficient technologies such as packet 
switchts, but also that they rtre able to WIG thw switches to m e  the mass 
market in m y  mas, and that simiIar deployment is possible in other 
geographic markets. Additionally, we find that the BOCs have mRnP. 
significant imprOvemeats in their hot cut procaws that should better 
situate them to pelform larger volumes of hot cuts C'bmh hot cuts") to the 
extent necessary. Wc find that these factors substantidly mitigate the 
Triennial RcvW Order's stated con- about circuit switching 
impairment. Moreova, regardless of any limited potential impairment 
questing carriers m y  still face, we find that the continued availability of 
unbundled mass market switching would i m p  significant costs in the 
form of dacrtasGd invtstmcnt incentives, and therefore we c~ncludc not to 
unbundled pursuant to scction 251(dX2)'s "at a minimum" authority? 

The XC! elaborated on its concern that unbundling of mass market circuit 
switching has created a disincentive for CLECs to invest in facilities-based competition, 
by stating: 

Five years ago. the Commission [peel expressed a prefmnce for 
facilities-bztsed camptition. This preference has been validated by the 
D.C. Cirrcuit as the c o m t  rcading of the statute. Since ita inception, 
UNE-P was dosigned as a tool to enable a transition to facilities-based 
competition. It is now clear, as discussed below, that, in many arcas, 
UNPI-P has becn a disincentive to competitive ECs' infrastnrcm 
investment, Accordingly, consistent with the D.C. Circuit's dimctive, we 
bar unbundling to the extent thm is any impairment where - as here - 
unbundling would strimsly undtrmine infrastructure investment and 
hinder the: development of genuine, facilities-based competition. . . . The 
record &mwstratcs the validity of conccms that unbundled 1138s~ market 
switching discourages competitive LEC investment in, and reliance on, 
competitive switches. . .. . Competitive LEG have not rebutted the 
evidence of CoITullcntCfs showing that competitive ICEcs in many markets 
have recognized that facilities-based carriers could not compte with 
TELRIC-bd UNE-P, and therefore have made UNErP their long-term 
business strategy+ Indeed, some ptoponmta of W4E-P effectively concede 
that it diacourrrgts infrasrructurt investment, at least in some cases. Some 

rRR0,q 199. 
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Competitive U X e  have openly admitted that hey have PO intertlrt in 
deploying facilities. Particularly in midential markets, facilitim-bmed 

- competitive LECs have been unable to cctxnpctc against other competitors 
Using incumbent UCs' facilities at TEltRIc-bascd ratcs, and me thus 
discouraged from innovating and invating in new fdlitits? 

& usslon and Flndlnm. As notcd above, thc Joint CLECa have argued 
not only that the TRRO's change of law with respect to unburKUing mass market cixuit 
switching must be efhctuated through the change of .law pviaions fowd in thc partid 
interconnection agrtetntnts, but also that Indiana mtute and prior Comnrission orders, 
Section 271 of the Act, and the SBUWritCch Merger O&r independently q u i n t  
unbundling. In its Response to the Motion, SBC Indiana devotes a lengthy discussion to 
its refutation of each of these independent authority arguments. However, the Joint 
W C s  make cleat in their Reply that they are not asking the Commission to It801ve the 
Issue of the applicability of these inrtepen&nt authorities. Insttad, the Joint U B C s  state 
that they raise these other authorities to demonstxate the sort of issues that must fmt be 
negotiated betwm SBC Indiana and the Joint CLECs and, if necessary, brought to 
dispute ~ O i U t i O n .  

The main issue we face in ruling on the Motion is whether the rcquircmt of the 
FCC's TRRO phibiting new WNEP orders as of March 11,2005, mut be effwtuakd 
through the provisions of the parties' interconnection agrccnrents regarding change of 
Raw, negotiation and dispute miohtion, resulting in the possible and likely availability of 
new UNE-P ordcrs aftM March 10, 2005, or if tht FCC's intent is 811 unqualified 
elimination of new UNE-P orders as of March 11,2005. 

The FCC is clear in its decision to eliminate UNE-P: "Applying the court's 
guidance to the record before w, we impose no section 251 unbundling reQuirement for 
u s  market 10cal circuit switching nationwidt."p TMS determination in the TRRO is  
then incorporattd in the accompanying FCC rules: "An incumbent UX is not required 
to provide access to local circuit switching on an unbmded basis to questing 
~I~gcommUniCcations canitn for the purpose of ecrving end-user customers wing D S O  
capcity I,PS,"'~ 

The one qualification that the FCC makts with respect to this clear dirtctive is to 
dlow a one year transition period for existing UNECP customers. 

Finally, we edopt a transition plan that nQuires competitive IXCs to 
submit orders to convert their UNE-P customers to 8lte;nrative 
armogements within twelve months of the effective date of this order. This 
transition period shall apply only to the embedded c u s t o ~  base, and 

' Id at fl218.220. 

M. at 199. 

47 CPR. 0 51.319(d)(2)(i). 

5 



c 

docs not permit compctitivc LEES to add new customers wing unbundd 
access to tocd citcuit switching. During the twe~vbmonth transition 
period, which does not supenrcdt any almativc arratlgcm~nts that 
carriers voluntarily have negotiated on a w d a l  basis, competitive 
LECs will continue to have 8cct8a to UNE-P priced at TELRIC plus me 
dollar until the incumbent LEC successfully migratts those UNELP 
customers to the competitive LEES' switches or to alternative accesa 
arrangesnents negotiated by the carriers." 

Joint UECs do not address the ramifications of the dief sought in their Motion 
~ id-v is  the statad transition directives of the W O .  One reading of the TRRO is that 
die embedded base is a snapshot of those customers being served by UNE-P, and those 
eP3rn~mers for whom q u e s t  to be senmi by W P  has btMI made, as of March 10, 
"WOS. If CUXs can continue adding new , m P  C U S ~ ~ ~ I  after March 10, 2005, 
p d i n g  modification of their interconnection aprucn@ pursuant to change of law 
ymvisions, how is the composition of the embedded base to be determined? We assume 
hint CLECs would contend that new UNE-P customers added aftcr March 10,2005. 
would be rrddcd to the tmbcdded.h .  If so;m these pt-1MarCh 10' customers also 
subject to transitiOning off of UNI3-P by March 11,20061 Thc Joint UECs, however, 
might consider these qustions premature in light of their primary assertion, as stated in 
k'h Motion: "Unless ahd until the Agreements arc amendai-pursuant to the change of 
law process specified in the Agroemcnts, SBC Indiana must continue to accept and 
provision the Joint CLECs' W P  orders at the specified rates."'* 

We do not find Joint C L E C s '  position to be the more reesonable interpretation of 
the TRRO. First, as stated earlier, the FCC is cleat in its intent to eliminate UNE-P. It is 
~ J W  clear that the FCC intends to eliminate UNE-P from its existing requirement to be 
mbundlcd pursuant to section 251 of the Act. For some purplwes, pursuant to sections 
25U252 of the Act, interconnection a-nts exist so parties can implement the 
unbundling rtqUirtmtnts of the Act. If mass market circuit switching is no longer an 
e k m t  required to be unbundled pursuant to sections 2511252 of the Act, it can therefore 
~ 9 p  longer be required to be unbundled within the context of an intemnnection agreement 
for the stated puqmes of sections 25 Y252. 

We also find the FCC's 1mgua.g~ of the TRRO and accompanying rules 
unambiguous as to the intent that access to UNE-P for new customers not be requirtd 
after March 10,2005. In its clear directive to eliminate future m - P ,  and eventually 
UNEP that serves the e m W  customer base, the FCC wants to ensure that existing 
'liJNEP customers are not abruptly removed h r n  the network. Therefore, the FCC 
amtes a one-year transition period, the purpose of which is to allow ClJ3C.s to make 
dkrnative arrangements for these customers. Wc mad the TRRO to say that as of March 
11,2005, ILECs axe not required, pursuant to section 251 of thc Act, to accept new UNE- 
P ordtrs for new customers, In addition, as of March 11,2006, a l l  IJNE-P customers in 
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mMutce and all  custom^ orders pending for such servjct as of March 10,2005, rmwt be 
~ s i t i o n t d  off of UNE-P. Of cou~st, IL;Ecs and CLECs arc free to negotiate the 
~m~tinue-d provisioning of uNF.p-likc &a. 

As noted above, the TRRO creates the transition period by stating: "Finally, we 
pt a transition plan that requires oompclitive LECs to submit orders to m v a t  their 

[ W P  cwtomcrs to alternative rvrangcmmts within twelve months of the effective date 
a ~S me cffe~tivc datc of the TRRO is  arch 11,2005.  be FCC then goes 
on to state: 'This transition @od shall apply only to the tmbcddcd cust4111cf base, and 
JJMS not pMmit competitive LECs to add new customers using unbundled acccw to local 
s imit switching?' we interpret the TRRO to say that the estabii~hment of a onc-yar 
i.NnsitiQn period is solely far the puqose of allowing an orderly movement of a CLEC's 
: 4 i 2 x W  customer base off of UNE-P, and even though UNEP cm continue to exist 
h i n g  this one-year transition period with llesptct to m embedded cusfomr base, CLECs 
wc not permitted to add new UNE-P custcmcrs during the transition paiod. We find the 
mm rcasonablc interpretation of the language of the TRRO is the intent to not allow the 
addition of new UNE-P customtrzl afrer Mach IO, 2005. 

. 

Clearly, too, the TRRO ~ o q u i m  lLlEcs and cL;Ecs to mgotiatt their 
.;lri,mconntctim agreements consistent with the findings In the TRRO: 

We wpect that incumbent LECs and competing &em will 
implement the Commission's findings lt6 directed by section 252 of the 
Act. Thus, cBnicrs must implement changes to their intemnncttion 
agreements consistent with our conclusions in this orcttr. We note that 
the failure of an incumbent E or a competitive to negotiate in 
good faith under section 251(c)(l) of the Act and our implementing d e s  
may subject that patty to enforcemeat action. Thus, thc incumbent L E  
and competitive U C  must negotiate in good faith regarding any rates, 
tenns, and conditions necessary to implement our rule changes. We 
expect that parties to the negotiating process will not unreasonably delay 
implementation of thc conclusions adopted in this Order. We encourage 
the state commissions to monitor this m a  closely to cmutl; that partiw do 
not engage in unnecessary ticlay. 1' 

IIowtver, we cannot reasonably conclude that the specific provision of the TRRO to 
natc UNEP, which includes 8 specific date after which CLECs will not be allowed 

PO dd new customers using UNE-P, was also meant to have no applicability unlcss and 
emdl such time as canicrs had completed the change of law processes in their 
immonnection agreements. To reach the conclusion p p o s e d  by the Joint 
z;;~sulld confound the FCC's clear dimtion provided in the TRRO, with no obvious way to 
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stum to thc tranrritiun timetable estsbliahad in the TRRO. Had the FCC =mined silcnt 
on. the timing and pricing for the tranaiition of the (XX! embedded cu~tomff base, it is 
more plausibIe that the parties would need to negotiate, and this Commission possibly 

, the continued avilability of UNEP for new customtrs. Inateah, the IPCC is 
cXcar that, barring mutual agnement by the parties, UNE-P will no longer bo available to 
m w  customers after Maah IO, 2005. This clear PCC directive Icavca liae room for the 
imxp-etation advocated by the Joint CLECh, For these muons, we find our conclusion 
bl;erein to be consistent with our finding in the January 21,2005 Entry in this Cause that 
we will look to the parties' i n t e r n d o n  agreements in reviewing change of law 
isw, The daboration that this Entry providea ir that we cannot ignore the quiremnts 
aP the changed law itself. ThC TRRO sets forth a d c f d t  arrangement for the dimillation 
of UNE-P. Unless and until the parties mutually agree to adopt an dtcmative 
;mngcmcnt instead of the default provisions of the TRRO, we must look to the FCC's 
~Aawtjves in the TRRO for the elimination of UNE-P for m w  customers. 

Ln thdr Motion, Joint CLECs raised some practical cunccrns about the effects of 
their inability to obtain UNE-P after March 10.2W5. Thcmfoze, we find it app@att  to 
use this Entry to provide guidance on mme of the dilpegntrmnts that may arise as a muit 
sf this Entry's ruling. Joint CLECs exprws the c o ~ x r a  in their Motion that . . if a 
CLEC customer requests remote call fonrvarding to his or her vacation home on March 1, 

5, and then asks the CLEC on March 12,2005 to m o v e  the remote call €orwarding 
so that calls mvmt to their usuaI location, the C U E  will be unable to remove the call 
fmwarding feature from the custome?s account because of SBC's rejection of the CfBC's 
change wc disagree. we think the TRRO is clear in its intent that a CUC'S 
embedded base (its UNE-P customers, and those cusmmm for whjch UNE-IP hes been 
requested, as of March 10,2005) not be disrupted We would expect an cmbtddtd base 
~ a m m e r  to be able to acquire or remove any fcahm associated with circuit switching 
dw+iqg the transition period. 

Joint CUXs have also expressed concern ?hat the agreement being offered by 
3RC Indiana for continued service after March 10,2005, would requim the immediate 
iaposition of ratcs higher than the transition pricing established in the TRRO? 
We do not find this to bc an unrtasomble position for SBC Indiana to &e. Cleariy, the 
iNitent of the one-yew transition period, and its associated pricing, is to allow for a 
planned, orderly, ltnd non-disruptive migration of existing UNBP customers off of UNE- 
P b an alternative m g e n u n t  at an established pice for thc transition period. Our 
interpretation is  that the transition period is not designed to be a period in which CLECS 
that negotiate an agreGmcnt to continue their service with SBC Indiana are then entitled 
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ta continue with the same transition pricing. Oncc a CLEC apes to amtinlit its cxirtiag 
~ ~ w i c e  arrangement, the hue of transitioning and the associated msons for transition 
@cing cease. 

It is our finding, therefore, that SBC Indiana, pursuant to the clear FCC directives 
ibb he TRRO, is not required to accept UNE-P ordnrs for new customers after Mbch 10, 
2W5. As tc, the Motion’s q u e s t  that we ordet SBC Indiana to comply with the change 
of law provisions of the interconncction agmnzenta in implementing the TRRO, we do 
nit% make such an o*r, but.nonethcless exprrcss ow expectation that both SBC Indiana 

all affccttd CwecS will makc changes to their intwconncction agmmcnts cumistent 
with the requirema of the TRRO. Accafdingly, the Motion is denied. . 

’ IT IS SO ORDERED- 

U 
L 

William G. Divine, Administrative Law Judge 

3 - 9 - 0 s -  
Date 
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a “CN“LAINT OF INDIANA BELL TELEPHONE 
NY, INCORPORATED D/B/A SBC 

INDIANA FOR EXPEDITED REVIEW OF A 

A‘aTsQIPTIION OF AN AMENDMENT TO 
COMMlSSION APPROVED 

!mmJTE WITH CERTAIN CLECS REGARDING 

+!~2’I’ERCO~CTION AGREEMENTS 

office: (317) 232-2701 
FacrirnilFfl qB 

MAR 1 0 2005 

You are hereby notified that on this date the Presiding Officers in this Cause make 
the following Entry: 

On March 8, 2005, NuVox Communications of Indiana, Inc. (“NuVox”), a 
ikspondent in this proceeding, filed i ts Motion for Emergency Order io Enforce the 

‘urnmission’s January 21, 2005 Entry and Its Interconnection Agreenrent with SBC 
Indiana (“Motion”) with the Indiana Utility Regulatory Commission (“Commission”). 
The Motion asserts that the Compjainant in this Cause, Indiana Belt Telephone Company, 
Incorporated d/b/a/ SBC Indiana (“SBC Indiana”) has stated that on or after March 1 I ,  
2005, it  intends to not provision certain orders for DSl and DS3 loops, DS I and DS3 
%ransport, and dark fiber. Such action, according to NUVOX, will cause i t  irreparable h a m  
ami will breach SBC Indiana’s currently effective, Commission-approved interconnection 
;tgrwment with NuVox. NuVox requests that the Commission, on or before March IO, 
2005, issue a directive requiring SBC Indiana to (1) continue accepting and processing 
the orders fur dark fiber, DSI loops and transport, and DS3 loops and transport, under the 
~ d c s ,  terms and conditions of NUVOX’S Interconnection Agreement from and between all 
t w e  centers in SBC Indiana’s operating territory, and (2) comply with the change of law 
pcwisions of NUVOX’S Interconnection Agreement with regard to the imp?ementation of 
ihc Federal Communication Commission’s (”FCC’s”) Triennial Review Remand Order 
(‘TRRO”)’ before implementing the Accessible LRtters issued by SBC Indiana. SBC 
Baidiana filed a Response to the Motion on February 9, 2005. This Response has not yet 
k e n  considered. 

It appears that this emergency Motion could have been filed in a timelier manner 
ximx the Accessible Letters that are of concern to NuVox were issued by SBC Indiana on 
%-+ihuiry 1 I ,  2005, In any event, the Pmiding Officers find that the Motion needs to be 
fully briefed and considered before ruling on the Motion. Therefore, NuVox’s request 
For a ruling on the Motion within two days of when the Motion was filed is insufficient 
time for us to consider all of the information necessary to issue a ruling. And even 

Order on Remand. I n  re Unbundled Access to Network Elemcnrs, WC Docket No. 04-3 13, CC Docket 
’No.OA-338,2005 WL289015 (FCC Feb. 4,2005). 



though we issued a Docket Entry in this Cause on March 9, 2005, nilins on a similar 
emergency motion by other CLEC Respondents on the issue of the continued 
provisioning of UNE-P in light of the TRRO, we find it appropriate to allow time for the 
parties to fully present their positions. 

Our initial review of the Motion, however, reveals an issue that we think should, 
at least on an interim basis, be addressed prior to March l l ,  2005, in order to avoid the 
possibility of undue ham to NuVax. The Motion states that SBC has identified to the 
kCC certain specific wire centers in Indiana for or between which i t  will not provide 
IUSl/DS3/dark fiber loops or transport. It i s  our reading of the Motion that NuVox is 
maintaining that some of these specified wire centers would qualify as impaired pursuant 
to the criteria established in parts V and V I  the TRRO, thereby entitling NuVox to 
unbundled access to these elements at these wire centers. The TRRO, at 1 234, 
establishes a process whereby a CLEC in requesting unbundled access to dedicated 
transport and high-capacity loops must self-certify in its request that it is entitled to 
unbundled access pursuant to the criteria set forth in the TRRO. Upon receipt of such a 
request the ILEC is required to provision the element, though it can subsequently 
challenge its obligation to provide access through the dispute resolution process of its 
interconnection agreement. An ILEC, therefore, is not entitled to deny access to 
dedicated transport and high-capacity €oops based on its determination that unbundled 
access is not required under TRRO. 

Accordingly, as of March 11,  2005, SBC Indiana should not deny a request by 
NuVox for unbundled access to high-capacity loops or dedicated transport based on it 
SBC determination that access is not required at the relevant wire center(s). Both SBC 
Indiana and NuVox should follow the provisioning procedures set forth in 1 234 of the 
‘FRRO. This interim ruling on the Motion will be further addressed in a final ruling. 

In order to provide a reasonable time in which to respond, any additional 
Response to the Motion should be filed on or before March 14, 2005. Any Reply to the 
Response should be filed on or before March 17,2005. 

IT IS SO ORDERED. 

William G .  Divine, Administrative Law Judge 

Date 
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BY THE COMMISSIOI\; i i  is so ORDERED. 

DRDER MAILED 
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I Utility Info 

Docket 3662 - Verizon RI Tariff filing to implement the FCC's new 
unbundled (UNE) rules regarding as set forth in the TRO Remand 
Order issued February 4,2005 

Verizon RI proposed tariff filing for effect March I I I 2005 (filed 211 8/05) 
Conversent Communications of RI - comments and objection to Veriron's filing (3/3105) 
CLECs CTC Communications and Lightship Teiecorn (collectively "Swidler CLECs") objection 
(3/4/05) 
CLECs ARC Networks, Covad Communications, Broadview Networks and Broadview NP 
Acquisition Corp. (collectively "Adler CLECs") comments to Veriron's filing (3/7/05) 
Venzon RI Reply to Comments of CLECs Regarding Proposed Tariff Revision (3l7105) 
Verizon RI Reply to Comments of the Joint Cornmentors Regarding Proposed Tariff (317/05) 
Division of Public Utilities Summary of Comparison of Parties' (Verizon, Conversent & Division) 
Positions (3/7/05) 
At open meeting held 3/8/05, the Comrnisison dopted Veflzon's proposed tariff filing on an 
interim basis, pursuant to RlGL 39-3-12. The tariff would be subject to further investigation to 
determine if the wording of the proposed tariff needs to be revised and if necessary, the CLECS 
would be entitled to any refund or compensation for any inappropriate rate or action by Venzon 
during this interim period. 

RI Public Utilities Commission, 89 Jefferson Boulevard. Warwick. Ri 02888 
Voice: 401-94t-4500 - Ernail: mary.kent@ripuc.org 

State of Rhcxk Island Web Site 

I -  .. - Id--- - _--- __.  I - _I_ ___I ---__ ~ - -  --__ ____LI -___. ~~ --1- 
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EXHIBIT 6 



DOCKET NO. 28821 ir. 

ARWTRATION OF IVON-COST’RVG Q 

RCONNEclETON AGREEMENTS 6 
YSXWES FOR SUCCESSOR Q 

6 TO TB[E TEXAS 271 AGREEMENT 
OF TEXAS 

PROPOSED ORDER ON CLARIFICATION 

The CommisSian clarifies its intent that, as wstd in sections 1.3.1 and f .3.2 of the Interim 

Bagaeement ‘‘Cmbadded base” or “embedded cwtmex-basc” ref- to Cxigting 

G ~ U I I  ra th~~  thsn.dSting lines. The Triennial Review R e d  order (TRR@ prcservad 
maas mB11Ltf local circuit switching during the transition period fix the embedded customer base 
of WNE-P custom~8, rrequittOg that '‘incumbent LECs must continuc proViding tlccc8s to mass 
market local circuit switching. . . for the competitive LEC to m e  those customm until the 

incumbent LECS s u ~ c e s s ~ ~ y  convert those customers to thc ntw arrangements." TIIC 

C~mmisaion nota that the conflicting intexpmtations of “ e m W  customer-base” will be an 
issue in Track 11 of this pmceedhg. Wowevcr, until B final detnrmnab ’on of tbis issue, SBC 

Texas ahall have un obligation to provision new WNE-F lines to CILECs’ mWcd customer- 

‘ 

b w ,  including moves, changes and additions of W - P  lines for such customer base at new 

p h p i d  locations. Any price differential for which SBC TCXSS m y  seek trua-up shal3 be 
in Track 11 or 8 subscquent pmceading, 

Furthar, ths Cu&on notes that in view of the FCC’s February 4, 2005, lGner 

requesting JLJ3c.s to designate wke centers as Tim I and Tier 2, SoCtiom 1.5 aad 1.5.1 of the 

Iaterim Agrcemtnt Amendment may rcquire clarification? A m f i g l y ,  the Codssion 



SIGNED AT AUSTIN, TEXAS the day of 2005. 

PuBLlC UTILITY COMMISSION OF TEXAS 

JULIE PARSLEY, COMMISSIONER 

PAWL HUDSON, cHAIRR.1AN 
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ENTRY 

On February 4,2006, the Federal C o m m u n i c a t i o n s C o ~ n  
(FCC) released its Order on Rwnand ("€tRO) in CC DocfEet Nu. 
01-338 in response to certain issues that had been vacafed and 
renumdd in part back to the FCC by the D.C. Circuit Court in 
United States TtIecom Aas'n v. FCC, 359 F3d 551 @.C. Cir. 2004) 
(USTA n) art. hi$, 125 S.Ct. 313,316, 345 (2W). Among 
other things, the FCC in the TRRO put into p h  new rules 
applicable to incumben t focal exthango carried m') 
unbundling obligations with regard to ~ 8 8 8  mtwket local 
circuit mi-Wng, high-cxipauty loope and dedicated interoffice 

Recognizing that it had removed signi€kmt urhndhn - 4 3  
obiigations, the FCC directed that, for the embedded customex 
base, a trans€tion period and tramition pricing w d d  appSy 
during which the impacted competitive i d  exdzange carrim 
(CLEO) would be able to mtinre pwchashg the involved 
unbundled network elements. During the.tmnsiition pcrlod, 
the ILECs and the CLEO were directed to modify their 
interconrrectian agreements' induding completing any change 
of law pxwesaes to perform the tasks necess3lry for an orderly 

. ... . .. . 

! 

C . I * . 't 
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(3) 

(r 

. . . . . . . . . . . . . . .  - 1  . _ _ .  
I 
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i 

The joint petitioners wrt that, in d e r  to avoid suffering 
frreparable damage to their buhetues, the Commission must 
lissue a directive no later than Maneh 10, m, requiring SBC 
Ohio to continue accepting and processing bae pint petitionem' 

joint petitioners' existing embedded customer base, as well as 
orders for lDsl and D53 loops or transport, and dark fiber 
pursuant to the rates, terms and conditions of h i x  respective 

request that SBC Ohio be directed to compiy with the change of 
law pmvisions of the m v e  intemmne& bn apemenb 
regarding impl-tion of the TIRRO. As a Bnal matter, the 
joint petitionel3 tpquest that the negotlrtian prooess 
wnternphted as part of the d u m p  of law proviaions in the 
in- 'on agreements include the prO"si0ns of the TRRO 
and of the Triennial Review Order that ate more favorable to 
the joint applicants. * 

orders far the UNB-platfo~ Muding EIWWS and adds, to the 

h h C X W U W C @ I l 8 ~ l l " l t S .  The mt WaO- flXh?t '  

SBC Ohio filed responsee o p p @  the pint petitianem' 
petiLfona for emg%ency relief and prwming the Status quo on 
Md8,2005. 

. . . . . .  *..- . ._ - . .  . . . .  . 
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paragraph 233 of the TRRO, the FCC stated that: 

Paragraph 233 dearly indicates that the K C  did nut 
mnkmplate that TLBCS wodd unilaterally dictate to CLECS the 
changes to their intetoorulection agmemmks neoeasary to 
implement the FCC's findings in the TRRO. Just a8 clearly, this 
C o e w  was afforded an imgortant role in the prooerre by 
which EECs and CLECS resolve their differences through good 
faith negotiations, hdoreover, the Conmidon was speEi6catEy 
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EXHIBIT 8 



STATE OF MARYLAND 

PUBLIC SERVICE COMMISSION 

March 10,2005 

Michael A. McRae, Esquire 
MCI 
2200 Loudoun County Parkway 
Ashbum, Virginia 20 147 

Re: Emergency Petition of MCI for a Commission Order Directing Verizon to 
Continue to accept New Unbundled Network Element Platform Orders 

On March I ,  2005, MCImetro Access Transmission Services, LLC (“MCI”) petitioned 
the Public Service Commission (“Commission”) for an order directing Verizon Maryland Inc. 
(‘“1t:rizon’’) to comply with the “change of law” provisions contained in the parties’ 
m i 4  .immection agreement (“ICA”). Furthermore, MCI seeks a directive to Verizon that it 
r tmibimjie to accept and process unbundled network element platform (“WE-P”) orders until such 
iims: as it has concluded the change of law process. On March 7, 2005, a Petition to Intervene 
and Comments in Support of MCI’s Emergency Petition was fikd on behalf of Allegiance 
‘i’elecsm of Maryland, A.R.C. Networks Inc. d/b/a lnfoHighway Communications Corporation, 
SNiP Il,iNK LLC, and XO Maryland LLC (hereinafter referred to collectively as “Petition 
Supporters”). On March 8, 2005, Verizon filed its Opposition to the Emergency Petition of 
MC1. Subsequently, on March 10, 2005, MCI filed a letter withdrawing, without prejudice, its 
iJrnck-g;:ciicy Petition stating that it had reached a commercial agreement with Verizun that 
rcsdved the issue raised in its Petition. 

As a general matter, the Commission is pleased to see parties resolve their differences 
outside of formal adjudication. The Cornmission encourages the parties to continue to work 
together in the future to similarly address disputes that may arise. MCJ’s request to withdraw its 
Emcrgcncy Petition is hereby granted. 

WILLLAM DONALD SCHAEFER TOWER 6 ST. PAUL mJ3 BUTLMORE, MARYLAND 212026806 

41 0-767-8oOO 0 TollFree: 1-800-492-0474 FAX: 410-333-6495 

MDRS: 1-800-735-2258 (”Y/Voice) c Wcbsite: www.psc.statc.md.us/pscpscl 
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With respect to the Petition Supporters, the Comission notes that given MCI’s 
we.,ltldu&awal of its Petition, the issue of intervention becomes moot. As such, the Commission 
hereby denies the request of the Petition Supporters to intervene in the MCWerizon 
iuterconnection agreement dispute. To the extent the Petition Supporters believe that their 
spec.:lfiic interconnection agreements, or the Triennial Review Remand Order’ itself, do not 
s.;rrppmt any proposed action of Verizon the Petition Supporters may file individualized petitions 
based upon their particular interconnection agreements and specific provisions of the Triennial 
Review Remand Order for the Commission’s consideration. For this p q s e ,  the Commission 
will designate Case No. 9026 as the vehicle for parties to file such petition. Additionally, the 
Cornmission would remind MCI, Verizon and the Petition Supporters that the rights of all parties 
shall be determined by the parties’ interconnection agreements and the FCC’s applicable rules, 
ijsduding those specifying the procedures to be employed when orders for unbundled loops or 
i i a x q m t  are disputed. At this point in time, the Commission is not aware of any actual disputes 
x~@ing loop or transport orders. If any such disputes arise, Verizon and the ordering carrier 
M G  aiimcted to abide by the FCC’s direction in the Triennial Review Remand Order to fill the 
order and to then bring the dispute to the Commission, which wil1 resolve the matter 
exp;ditiously. We note in this regard Paragraph 234 of the Triennial Review Remand Order 
-wbis:h provides that “the incumbent LEC must provision the WNE and subsequently bring any 
ri~symfe regarding access to that W E  before a state commission or other appropriate authority.” 

By Direction of the Commission, 

0. Ray Bowland 
Executive Secretary 

cc: Andrea Pruitt Edmonds, Esquire, Counsel for Petition Supporters 
k;ri-tibies of Record, Case No. 9026 

r. -/. 

In the Matter of Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of 
Inmmbent Local Exchange Carriers, Order on Remund; WC Docket No, 04-3 13; CC Docket No. 01-338; FCC 04- 
290 (mL February 4,2005) (“Triennial Review Remand Order”). 

WftLlAM DONALD SCHAEFER TOWER 6 ST. PAUL STREET BALTIMORE. MARYLAND 21202-6806 

4 1 O-767-8ooO TdlFrcc: 1-8004924474 FAX: 410-333-6495 

MDRS: f-BW735-225B (TlYlVoicc) Website: www.psc.statc.md.us/pscl 
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TU: D,T,E 04-33 Service List (via firsr class mail and -3) 

Petition O f  Vtrizon New England, hc. d/b/a Vatizan Musachwetts for 
Arbitrarion uf Intermmation Agreemenu with Competitive h a 1  Enchange 
Carriers and C o m ~ c i n l  Mobile Radio Service Providers in Massachusem 
Pursuant ta Section 252 of the Cornmunic~ons Act of 1934, as amtndcd, a d  
the Triennia!. Review Order = D.T.E. 04-33 . 

Briefing Questions IO Additional Partits 

C(=: Mary Conrtll, Secretary 

On March 1, 2.005, the Department issued a set of brjefmg questions fo Verizan 
'!u'imi%chuseas ('Verizon") and to a list of CtECs ,  whose interconnection agreements V e r b n  
chinu IO contain change of law provisioB are self-executing. That is, VeriLon claims 
!.bat, wirh respect to such intemnncction aprwmmts, ir had * right to IrnplemmO chWe5 of 
k w  prior to the conclusion of ais proceeding. On March 4,2005, certain CLECs'joiWb 
EhKcd a Petition for Emergency Declaramry Relief seeking P dcchmtory d i n g  that Verho~I 
why nut unilaterally impltinurr the terms of the R w J e w r v  er, which is 
cffecaive on Match 11.2005, and her (I) Verimn mut cantirnre to rrcctpr orders for UNEs no 
longer required to be unbundled by the Tri-al Revim R e  Ordx under the rates, 
IWDS. and condittonn of its existing interconnection agreements, and that (2) Vexiron ctwt 
ct~mpiy wirh the change of taw provisions of its incetmntrecrion agroexmnt$ w i d  regard M 
rmphncntarion of the '&gmniaI Revjew Rerlla&Ordtr. Veriron Alcd its Opposition on 

' The petitioners include BridpCom Intemarional, h e , ,  Broadview Networks, h. , 
Broadview NP Acquisition Carp., A.R .C. Networks. bc. cU4h InfoHighway 
Communications Carp-, DSCI Cojp., XO hfassachubtff~, Inc., and XO 
Communkatkm, Inc. I The Department rcctived comments in support of the petition 
from Covad Communications Company, RNX. Inc. dlbla RNK Telecom. and PAETEC 
Communications, Inc. 
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Vcrizon'S Claim that is znay hp]ement ?he mcMid Revfew &nand on 
Marcb 11, 2005, without first negotiating new intercannetion agrtemcnt tern, pientially 
affecw the rights of all parties to this proceedii. not simply rho* whose agrctmnts Verizon 
ehims to conlain sclf-extcuting change of law pmvisiom. Themfore. the Arbitrators issue the 
foallowing briefing questions to Vcrlzon and to each individual CLEC party thgt Was not 
already named in Artachmenr A of the March 1, 2005 brkfurg questions. so that tbC 
Deparuntnl my consider the issues raiscd by the CLECs in their Pctition for Emergay 
Declaratory R e k f  and dermint in the final order of this procdhg  shc applicable rights and 
rcmediw O f  all parties according to their interconnection agreements. Briefs an Ihee qWSti0flS 
&all be submitted dong with the parties' brkfs on the open arbitration issues. Initial bricfs are 
dud April 1, 2005. Reply bricfs arc due April 15,2005. 

I .  fiiowithstanding the carrier's substantivc arguments in h i s  pfweeduig regarding 
proposed rates, firms, or conditions for any specific scrviw, for each tarrtcr's 
individud intercomaion agtetmenr, picase idenrify each and every rem chat is 
relevmi to whether or not the inkrcomction agreerntnt's change of law O t  
dispute resolution provisions permit the pard= to irnplcmtnt changes of 
"applicable law" without first executing an amendment to the inttrmnnection 
agreement. In providing your respwnra, please quorc the relevant 
interconnetxion agreement provisions, citing them by scction, a provide 
hiflighted eopks of the relevant laiguage. 

2. Indicate whahcr a change of law or dispuk resolution proviGon has b e r i  
uiggerd and state &e date on which each condition prscddenC or parry 
obligation (e,g., notice requirements) wad met, if applicable, with mgard to &e 
irnpbmcntation of the r n e m m v j e w  Remand Order, or my Orher 6UmtOry. 
judicial, or regdatory change, state or federal, thet you claim did modify the 
parties' lights under the inrerconncction agreement. 

Responses to the foregoing questions shauld at80 be summarized in tabular form for 
each individual carrier. RCSpOMG6 for different carriers may be grouped togerher where &e 
relevant Operative provisions of me carriers' inurcannectwn ag-enu have identical legai 
effect 

Finally, pkase add Jesse Reyes -Btte .m.usJ to your service Lists for this 
proceeding. If you have any questions, pleast coatact Tina Chin at {617) 305-3578 or Jesse 
Reycs at (617) 305-3735. 
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S T A T E  O F  M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

In the matter, on the Commission’s own motion, to ) 
commence a collaborative proceeding to monitor and ) 
facilitate implementation of Accessible Letters issued 

) by SBC MICHIGAN and VERIZON. 
Case No. U-14447 

At the March 9,2005 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

PRESENT: Hon. J. Peter Lark, Chairman 
Hon. Robert B. Nelson, Commissioner 
Hon. Laura Chappelle, Commissioner 

ORDER 

On February 28,2005, the Commission commenced a collaborative process for implemenb- 

tion of“Accessible Letters” issued by SBC Michigan (SBC) and Verizon. The collaborative was 

instituted aAer a number of competitive local exchange carriers (CLECs), including Talk America 

Inc. (Talk), and XO Communications, Inc. (XO), fited objections to certain proposals and pro- 

nouncements made in five Accessible Letters dated February IO and 1 1,2005 by SBC, which is an 

incumbent local exchange carrier (ILEC) under the federal Telecommunications Act of 1996 

(FTA), 47 USC 251 et seq. 

Accessible Letter No. CLECAMOT-037 (AL-37), which is dated February 10,2005, states that 

SBC will be withdrawing its wholesale unbundled network element (UNE) tariffs “beginning as 

early as March 10,2005.” AL-37, p. I .  Accessible Letter No. CLECALL05-017 and Accessible 

Letter No. CLECALLUS-018 (AL-I8), which are each dated February 11,2005, state that SBC 



will not accept new, migration, or move local service requests (LSRs) for mass market unbuadled 

local switching (ULS) and unbundled network element-platfom (WE-P) on or after March I 1 

2005, notwithstanding the terms of any interconnection agreements or applicable tariffs. In 

AL-18, SBC additionally states that effective March 11,2005, it will begin charging CLECs a $1 

surcharge for mass market ULS and UNE-P. Accessible Letter No. CLECALL05-019 and 

Accessible Letter No. CLECALLOS-020 (AL-20), which are each dated February 1 1,2005, state 

ha t  as of March 1 1,2005, SBC will no longer accept new, migration, or move LSRs for certain 

1BS 1 and DS3 high capacity loops, DS 1 and DS3 dedicated transport, dark fiber transport, and dark 

fiber loops. Also, in At-20, SBC states that beginning March 11,2005, it will be charging 

mcreased rates for the embedded base of DS1 and DS3 high capacity loops, DS1 and DS3 

dedicated transport, dark fiber transport, and dark fiber loops.’ 

On March 7,2005, Talk and XO filed a joint emergency motion requesting the Commission to 

address certain issues that have arisen during the initial phases of the collaborative that they allege 

demand immediate attention. According to Talk and XO, at the first collaborative meeting, SBC 

reiterated its intent to act unilaterally on March 1 1,2005 pursuant to its Accessible Letters. Talk 

and XO.insist that SBC’s threatened and impending actions would viofate the plain language of 

the Federal Communications Commission’s (FCC) February 4,2005 order regarding unbundling 

obligations of ILKS.* Talk and XO have identified the following issues due to their effect on the 

‘The Commission became aware that Verizon had issued at least two similar Accessible 
1 ,ctters. Because the arguments raised by the CLECs with regard to SBC’s proposed actions 
applied with equal force to the actions proposed by Verizon, the Commission included Verizon in 
the collaborative process. However, the Commission notes that the motion filed by Talk and XO 
does not include any requested relief with regard to Verizon. 

. 

I n  the Matter of Unbundled Access to Network Elements, WC Docket No. 04-3 13 and Review 2 

of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket 
No. 0 1-338. (TRO Remand Order). 
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CLECS and because these matters appear to be contrary to the direction of the FCC in the TRO 

Remand Order: 

1. Citing Paragraph 234 of the T . 0  Remand Order, Talk and XO argue that SBC 
has threatened not to provision high-capacity loops and transport on and after 
March I 1,2005 even where a CLEC has undertaken a reasonably diligent 
inquiry and, based on that inquiry, self-certifies that, to the best of its know- 
ledge, its request is consistent with the requirements of the TRO Remund Order. 
Instead, they maintain that SBC bas threatened to reject any such orders that 
SBC believes does not satisfy the TRO Remud Order. 

2. Talk and XO contend that SBC has threatened to cease providing access on and 
after March 11,2005 to unbundled local switching to CLECs seeking to serve 
their embedded base of end-user customers as required by 47 CFR 
5 1.3 19(d)(2)(iii) during the 12-month transition period. Instead, they maintain 
that SBC has stated that it will reject all move, add, and change orders3 
submitted by CLECs to serve their embedded base of end-user customers. 

3. Citing footnote 398 in Paragraph 142 of the TRO Remand Order, Talk and XO 
insist that SBC intends to seIf-implement rule changes that favor SBC while at 
the same time rehing to implement rule changes from the FCC’s 2003 
Triennial Review Order ( TR0)4 that were unaffected by United States Circuit 
Court of Appeals’ decision in United States Telecom Assn v Federal 
Communicatiorts Comm, 359 F3d 554 (DC Cir 2004) (USTA I l )  or the TRO 
Remand Order, despite the fact that the T’O Remand Order recognized that the 
TRO rule changes should be implemented to minimize the adverse impact of the 
TRO Remand Order on CLECs. 

Additionally, citing Paragraphs 233,143,196, and 227 of the TRO Remand Order, Talk and 

XO argue that SBC intends to implement these and other changes without regard to the “change of 

Iaw” provisions in their existing interconnection agreements with SBC. Talk and XO state that 

’A move order is submitted by a CLEC to an lLEC when an existing CLEC customer moves to 
a new address. An add order is submitted when an existing customer seeks to add an additional 
line to his service. A change order is submitted when an existing customer seeks to add or delete a 
feature, such as three-way caling. 

4 Review of the Section 251 Unbundling Obligations ofhcurnbent Local Exchange Curriers: 
Implementation of the Local Competition Provisions of the Telecornrnwnicutions Act of 1996; 
Deployment of Wireline Services Oflering Advanced Telecommunications Capability, CC Docket 
Nos. 01-338,96-9&,98-147, Report and Order and Order on Remand and Further Notice of 
Proposed Rulemaking, I8 FCC Rcd 16978,17145, para. 278 (2003). 
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they filed this motion to seek a Commission order requiring SBC, at minimum, to abide by the 

terms ofthe TRO Remund Or&-. Accordingly, Talk and XO request that the Commission grant 

their emergency motion and order SBC to continue provisioning additional UNE-P access lines to 

serve a CLEC’s embedded base of end-user customers. Talk and XO also assert that the Commis- 

sion must order SBC to provision moves and changes in UNE-P access lines in a manner that will 

allow a CLEC to serve the needs of its embedded base of end-user customers during the 12-month 

transition period of the TRO Remand Order. 

Talk and XO insist that SBC must be ordered to continue to process requests fur access to a 

dedicated transport or high capacity loop UNE upon receipt of a self-certification from the 

requesting provider, that to the best of its knowledge, the requesting provider believes to be 

consistent with the requirements of the TRO Remand Order. Talk and XO contend that the 

Commission should order that SBC may not refuse to process such requests based solely on SBC’s 

beiief the requesting provider’s self-certification is defective or that the provider did not engage in 

a reasonably diligent inquiry. Talk and XO maintain that, before implementation of the TRO 

Remand Order rules, SBC should be directed to implement the ?XO rules unaffected by USTA I .  

or the TRO Remund Order, such as ( I )  routine network modifications to unbundled facilities, 

including loops and transport, at no additional cost or charge, where the requested transmission 

facilities have already been constructed [See, 47 CFR 5 1.3 19(a))(8), 5 1.3 19(e)(5)], (2) comming- 

ling an unbundled network element or a combination of unbundled network elements with one or 

more facilities or services that a CLEC has obtained at wholesale [See, 47 CFR 5 1.309(e) and ( f )  

and 5 1 -3 181, and (3) the CLEC certification regarding the qualifying service eligibility criteria for 

each high-capacity enhanced extended loop/link (EEL)5 circuits [See, 47 CFR 51.3 18(b)3. 

5A loop to a connection between two or more central offices. 
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At a session of the collaborative held on March 7,2005, OrJiakor Isiogu, Director of the 

Commission’s Telecommunications Division, who was designated by the Commission to oversee 

the collaborative, announced that responses to Talk’s and XO’s motion had to be filed no later 

i h n  5:OO p.m. on March 8,2005, which is permitted pursuant to Rule 335(3) of the Commission’s 

Rules of Practice and Procedure, R 460.17335(3), and that the Commission intended to act on 

Talk’s and XO’s motion on March 9,2005. 

Responses in support of the motion were filed by the Commission Staff, Attorney General 

Xichael A. Cox, AT&T Communications of Michigan, Inc., and TCG Detroit, LDMI Telecom- 

munications, Inc., TDS Metrocom, LLC, MCImetro Access Transmission Services LLC, 

h2cLeodUSA Telecommunications Services, Inc., and TelNet Worldwide, Inc., Quick Communi- 

cations, Inc., d/b/a Quick Connect USA, Superior Technologies, Inc., d/b/a Superior Spectrum, 

hc., CMC Telecom, Inc., Grid 4 Communications, hc., Zenk Group, Ltd., d/b/a Planet Access, 

CTS Communications, Inc., and Global Connection Inc. of Anierica. In the interests of time, the 

Commission simply nates the general agreement of these parties with the positions taken by Talk 

;snd xo. 
SBC and Verizon filed responses in opposition to the motion.6 SBC urges the Commission to 

aeject h e  attempt to delay its lawful and appropriatc implementation of the FCC’s new rules. In so 

doing, SBC maintains that the Commission’s previous determinations concerning adherence to 

change of law provisions in interconnection agreements and claims that ILECs are forcing contract 

ler ms on CLECs are not at issue in this proceeding. Rather, SBC insists that the motion asks for 

relief of an extraordinary nature that the Commission has no authority to grant. SBC complains 

that the motion is bereft of any reference to the Commission’s authority to entertain the motion. 

6Verizon’s comments are consistent with the comments filed by SBC. 
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i’Pyr.x:ading to SBC, it would be wrong for the Commission to act in haste or without carewly 

r;:xmhiing its authority to do so. 

Next, SBC calls upon the Commission to question whether the relief requested by Talk and 

XO should be granted in the absence of some showing by the CLECs that they will ever place an 

order with SBC that SBC will reject. According to SBC, Talk and XO simply failed to assert that 

$hey will be harmed. SBC explains that it has already disclosed a list of Wire centers that meet the 

TRO Remand Order non-impairment thresholds for high capacity loop and dedicated transport 

Gdities. See, Exhibit A to SBC’s response. Afier citing a portion of Paragraph 234 of the TU0 

Reinand Order, SBC asserts that: 

SBC Michigan does not believe it will be possible for any CLEC to rnake the 
required “reasonably diligent inquiry“ and then to certify that it is entitted to high- 
capacity dedicated transport between two ofices that are on the list SBC submitted 
to the FCC, or that it is entitled to a high-capacity loop in a wire center that is on 
the list SBC submitted to the FCC. That is especially so in view of the fact that the 
CLECs also have access, subject to protective order, to data SBC has filed With the 
FCC underlying the list SBC has submitted. Accordingly, consistent with the 
T . 0 ,  SBC Michigan does not expect to receive or process after March 11,2005, 
any CLEC orders for high capacity loops or dedicated transport involving Wire 
centers that are on those lists. 

SBC’s response, p. 5 .  Moreover, SBC contends that the failure of Talk and XO to affmtively 

allege that they will suffer harm by SBC’s implementation of its determinations is reason enough 

to reject their motion. 

With regard to new W E - P  arrangements, SBC stresses that the FCC has instituted a 

riationwide bar on UNE-P. Citing myriad paragraphs of the TRQ Remand Order, including 

Paragraphs 5,204,210,227, and 228, SBC insists that the FCC only required UNE-P to be made 

available during the transition period to the embedded base of lines, not the embedded base of 

tzustomers, its alleged by Talk and XO. According to SBC, as of March 1 I ,  2005, it has been 

relieved of the obligation to provision new UNE-P arrangements of any kind. SBC argues that the 
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FCC would not have intended the interpretation proffered by Talk and XO because it would 

iimpetuate earlier illegal attempts to broadly define impairment. SBC also argues that an 

unscrupulous CLEC might even attempt to evade the FCC’s ban on new UNE-P deployment by 

;;;;;connecting existing h e s  and ordering new ones. 

Finally, in response to the change of Iaw argument raised by Talk and XO, SBC contends that 

tlnc operative language in their interconnection agreements provides an ample basis for rejecting 

twir positions. According to SBC, even apart fiom what the TRO Remand Order provides, the 

language of Talk’s and XO’s interconnection agreements invalidates any contractual 

obligation by SBC that is inconsistent with those new d e s  as of March 11,2005. 

The Commission finds that the relief requested by Talk and XO should be granted and that the 

Cummission has the authority to do so. In so doing, the Commission rejects SBC’s position that 

the Commission has no authority to address the merits of Talk’s and XO’s motion. In Paragraph 

233 of the TRO Remand Order, the FCC stated that ILECs and CLECs must implement changes to 

:Frcia interconnection agreements consistent with the TRO Remand Order. The FCC also stated 

that the 1LE:Cs and CLECs are obligated to negotiate in good faith under Section 25 l(c)( 1) of the 

I TA regarding any rates, terms, and conditions necessary to implement the rule changes. Indeed, 

thc PCC explicitly observed that “[wle encourage the state commissions to monitor this area 

closely to ensure that parties do not engage in unnecessary delay.” Paragraph 233 of the TRO 

Rmtand Order. As first noted in the February 28 order, the quoted portion of Paragraph 233 

dicates that the FCC does not contemplate that ILECs may unilaterally dictate to CLECs the 

changes to their interconnection agreements necessary to implement the FCC’s findings in the 

Ikbruary 4 order. It also indicates that the Commission has an important rale in the process by 

which ILECs and CLECs resolve their differences through good faith negotiations. In Paragraph 
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233, the FCC stated that Section 25 l(c)(l) applies to the efforts of the ILECs and CLECs to 

implement changes to their interconnection agreements. Section 25 1 (c)( i) specifically requires 

that such negotiations are governed by Section 252 of the ETA. Additionally, notwithstanding 

,i!:lxether the negotiations are voluntary under Section 252(a)(l) or subject to compulsory arbitra- 

tion under Section 252(b)(l), Congress has required that the resulting interconnection agreement is 

subject to approval by this Commission. Moreover, the Commission notes that the Legislature 

s.pes=ifically granted the Commission “the jurisdiction and authority to administer . . . all federal 

?&xmnmunications laws, rules, orders, and regulations that are delegated to the state.” 

MCL 484.2201. Therefore, the Commission finds that there is no merit to SBC’s claim that the 

Cmmmission lacks jurisdiction to entertain Talk’s and XO’s motion. 

‘The Commission also rejects SBC’s procedural and policy complaints about Talk’s and XO’s 

iimfion. To begin with, contrary to SBC’s argument, the motion does not involve “an afEnnative 

injunction of apparent indefmite duration.” SBC response, p, 2. In setting up the collaborative, 

i‘ #:* Commission directed that “the collaborative process be conducted in a manner that will bring it 

’st:, a successful end in no more than 45 days.” February 28 order, p. 6. Beyond the time necessary 

JOS the completion of the work of the collaborative, it was the FCC that established the duration of 

~hs: transition period far implementation of the TRO Remand Order. While SBC may be dissatis- 

fied with the length ofthe transition period, that issue is not before the Commission. Rather, 

Il-alEc’s and XO’s motion concerns the fact that SBC is threatening to violate the FCC’s TRO 

Kdmand Order by denying access to essential UNEs that they allege the FCC required ILECs to 

provision for the duration of the transition period. 

Likewise, the Commission does not conclude that its decision to take up this matter an 

expedited basis is objectionable. The motion filed by Talk and XO raised a matter of extreme 
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urgency. The Commission’s motion pleading d e s ,  which are set forth at R 460.17335, 

specifically allow for the shortening of the time for the filing of responsive pleadings, which was 

communicated to participants at the March 7,2005 collaborative meeting. The Commission frnds 

shat even a cursory examination of the volume and quality of the respnses filed by the parties 

contradicts SBC’s bare allegation that the notice was “absurdly short.” SBC’s response, p. 2. 

Turning to the merits of the motion, the Commission is persuaded that SBC’s position with 

regard to its ability to review and reject a CLEC’s self-certification for the purposes of Paragraph 

234 of the TRO Remand Order is inconsistent with the clear and unambiguous language used by 

the FCC. Paragraph 234 of the TRO Remand Order states: 

We recognize that our rules governing access to dedicated transport and high- 
capacity loops evaluate impairment based upon objective and readily obtainable 
facts, such as the number of business lines or the number of facilities-based 
competitors in a particular market. W e  therefore hold that to submit an order to 
obtain a high-capacity loop or transport W E ,  a requesting carrier must undertake a 
reasonably diligent inquiry and, based on that inquiry, self-certify that, to the best 
of its knowledge, its request is consistent with the requirements discussed in parts 
IV, V, and VI above and that it is therefore entitled to unbundled access to the 
particular network elements sought pursuant to section 25 l(c)(3). Upon receiving 
a request for access to a dedicated transport or high-caprtcfty loop UNE that 
indicates that the UNE meets the relevant factual criteria discussed in sections 
V and VI above, the incumbent LEC must immediately process the request- 
To the extent that an incumbent LEC seeks to challenge any such UNEs, it 
subsequently can raise that issue through the dispute resolution procedures 

’ provided far in its interconnection agreements. In other words, the incumbent 
LEC must provision the UNE and subsequently bring any dispute regarding 
access to that UNE before a state commission or other appropriate authority. 

Paragraph 234 of the TRO Remand Order. (Emphasis added, footnotes deleted). 

The language used by the FCC does not indicate that an ILEC may unilaterally take any action 

to reject the effort of a CLEC to self-certify impairment for the purposes of the provisioning of 

access to dedicated transport and high-capacity loops. Rather, the FCC required ILECs to accept 

that such representations are facially valid and only subject to after-the-fact scrutiny. Accordingly, 
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SBC may not reject a CLEC’s request to provision high capacity loops and transport without a 

review- by this Commission. 

Likewise, the Commission fmds that Talk and XO have correctly interpreted the intent ofthe 

%%O Remend Order with regard to move, add, and change orders necessary to meef the needs of 

its embedded customer base during the transition period established by the FCC. Paragraph 199 

of the TRO Remand Order is typical of the provisions made for the transition period by the FCC: 

Finally, we adopt a transition plan that requires competitive LECs to submit 
orders to convert their UNE-P customers to a1 ternative arrangements within twelve 
months of the effective date of this order. This transition period shall apply only to 
the embedded customer base, and does not pennit competitive LECs to add new 
customers using unbundled access to local circuit switching. During the 
twelve-month transition period, which does not supersede any alternative 
arrangements that carriers voluntarily have negotiated on a commercial basis, 
competitive LECs will continue to have access to UNE-P priced at TELRIC plus 
one dollar until the incumbent LEC successfully migrates thase WE-P customers 
to the competitive LECs’ switches or to alternative access arrangements negotiated 
by the carriers. 

Paragraph 199 of the TRO Remand Order, pp. 109-1 10. (Footnote deleted). 

During the 12-month transition period an ILEC is required to provide unbundled local 

witching to a CLEC to allow the CLEC to serve its embedded base of end-user customers as 

shown by Rule 5 1.3 19(d)(Z)(i) and (iii), which in relevant part, provides: 

- (i) An incumbent LEC is not required to provide access to local circuit switching 
on an unbundled basis to requesting telecommunications carriers for the purpose of 
serving end-user customers using DSO capacity loops. 

* * * * *  

(iii) Notwithstanding paragraph (d)(2)(i) of this section, for a 12-month period 
from the effective date of the Triennial Review Remand Order, an incumbent LEC 
shall provide access to local circuit switching on an unbundled basis for a 
requesting carrier to serve its embedded base of end-user customers. 

AL-l8 sets forth SBC’s position that on and after March 1 1,2005, the TRO Remand Order 

allows SBC to decline to provide any “New” LSRs for “new lines being added to existing Mass 
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hvikket Unbundled Local Switching/UNE-P accounts” or any “Migration” or “Move” LSRs for 

Fi&ass Market Unbundled Local SwitchinWE-P accounts. AL-18, p. 1 .  SBC insists that its 

irrterpretation i s  supported by Paragraphs 5 and 227 of the TRO Remand Order, which refer to 

LINE mmgemcnts, not customers. SBC’s position might be more persuasive had the FCC 

specified that on and after March 11,2005, the embedded base that should benefit from the 

tmsition period was limited to existing lines and UNE arrangements. However, the FCC did not 

take such a limited approach in its rules. Rather, the FCC chose to require that an ILEC “shall 

provide access to local circuit switching on an unbundled basis for a requesting carrier to serve its 

embedded base of end-user customers.” Rule 5 1.3 19(dX2)(iii). (Emphasis added). The 

distinction between the ernbedded base of Zines versus the embedded base of end-user customers is 

txitical and recognizes that the needs during the transition period of an existing CLEC customer 

m y  well g o  beyond the level of service provided as of March 1 1 2005. By focusing on the needs 

rrfthe embedded base of end-user customers rather than on lines, the FCC has ensured that the 

transition period wiU not serve as a means for an ILEC to frustrate a CLEC’s end-user customers 

by denying the CLEC’s efforts to keep its customers satisfied.’ 

Finally, the Commission is persuaded by the arguments of Talk and XO to the effect that it 

would be contradictory for SBC to assert the right to unilaterally implement the requirements of 

the TRO Remand Order while it refuses to implement provisions approved by both the TRO and 

USTA II that are favorable to the CLECs, such as clearer EEL criteria, the ability to obtain routine 

network modifications, and commingling rights. However, these issues are not sufficiently 

momentous to require emergency consideration. Rather, the Commission finds that such 

-- - 
7See, TRO Remand Order, p, 128, paragraph 226 and footnote 626, which indicate the FCC’s 

concern that its transition plan be implemented in a way that avoids harmful distuption in the 
telecommunications markets. 
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arguments are more properly considered in Cases Nos. U-14303, U-14305, and U-14327, which 

are scheduled for oral argument before the Commission on March 17,2005. 

In its February 28,2005 order, this Commission recognized that “the FCC did not contemplate 

&at ILECs may unilaterally dictate to CLECs the changes to their interconnection agreements 

necessary to implement the FCC’s findings in the February 4 order.” February 28 order, p. 5. 

Further, the Commission stated that the change of law provisians contained in the parties’ 

biterconnection agreements “must be followed.” Febmaq 28 order, p. 6.  As a red t ,  the 

@omission finds that SBC shall not unilaterally implement its interpretation of the TRU Remand 

Order, which the Commission has determined to be erroneous. Rather, SBC may only implement 

the T . 0  Remand Order changes through the change of law provisions contained in the parties’ 

inierconnection agreements in the manner described in the Commission’s February 28 order in this 

proceeding. 

In the February 28 order, the Commission indicated that SBC could bill the CLECs at the rate 

effective March 1 1,2005. However, the Commission further provided that SBC could not take 

any collection actions against the CLECs for the portion of the bill caused by the increase on 

March 1 1,2005. To ensure that there would be no undue benefit to the CLECs or harm to SBC 

due to the delay associated with the collaborative process, the Commission also provided that there 

would be a true-up proceeding at the end of the collaborative process. The Commission wishes to 

emphasize that these provisions remain in effect. 

The Commissian FINDS that: 

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; the 

Communications Act of 1934, as amended by the Telecommunications Act of I996,47 USC I51 
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- 
el seg.; 1969 PA 306, as amended, MCL 24.20 1 et seq.; and the Commission’s Rules of Practice 

and Rwedure, as amended, 1999 AC, R 460.17 10 1 et seq. 

b, The relief requested in the March 7 motion filed by Talk and XO should be granted in part 

:Jrizd tiefirred in part, as more filly explained in this order. 

I’HEREFORE, IT IS ORDERED that: 

A. SBC Michigan shall provision high-capacity loops and transport on and after March 1 1, 

.:GO5 where a competitive local exchange carrier has self-certified that, to the best of its know- 

kdge, the competitive local exchange carrier’s request is consistent with the requirements of the 

lwkral Communications Commission’s February 4,2005 TRO Remand Order. 

B. SBC Michigan shall provision local service requests far m s s  market unbundled local 

switching, unbundled network element-platform, DSl and DS3 high capacity loops, DS1 and DS3 

dedicated transport, dark fiber transport, and dark fiber loops on or after March 11,2005, 

wnsistent with the requirements of this order. 

C. SBC Michigan shall comply with the requirements of both this order and the Commis- 

sion’s February 28,2005 order in this proceeding. 
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‘I’kre Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

/s/ J .  Peter Lark 
Chairman 

( S E A L )  

/s/ Robert B. Nelson 
Commissioner 

/s/ Laura Chappelle 
Commissioner 

Dy i t s  action of March 9,2005. 

Maw 30 KunkIe 
Its Executive Secretary 
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The Commission reserves jurisdiction and may issue fiuther orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Chairma 

Commissioner 

Commissioner 

l%y its action of March 9,2005. 

- 
Its Executive Secretary 
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S T A T E  OF M I C H I G A N  

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

* * * * *  

Ira the matter, on the Commission’s own motion, to 
consider Ameritech Michigan’s compliance with 
the competitive checklist in Section 271 of the 
federal Telecumunkations Act of 1996. 

) 
) 
1 
1 
1 
1 

Case No. U-12320 

In the matter, on the Commission’s own motion, to ) 
commence a collaborative proceeding to monitor and ) 
facilitate implementation of Accessible Letters issued ) Case No. U-14447 
by SBC Michigan and Verizan. 1 

At the February 28,2005 meeting of the Michigan Public Service Commission in Lansing, 

Michigan, 

PRESENT: Hon. J. Peter Lark, Chak 
Hon. Robert 13. Nelson, Commissioner 
Hon. Laura Chppelle, Commissioner 

ORDER COMMENCING A COLLABORATIVE PROCEEDING 

o n  February 16,2005, MClmetro Access Transmission Services LLC (MChetro), which is a 

competitive local exchange carrier (CLEC) pursuant to the federal Telecommunications Act of 

1996,47 WSC 25 1 et seq. (FTA), filed objections to certain proposals and pronouncements made 

in five “Accessible Letters” dated February 10 and 1 1,2005 by SBC Michigan (SBC), which is an 

incumbent local exchange carrier (ILEC) under the FTA. Other CLECs quickly followed suit. 

On February 18,2005, LDMI Telecommunications, lnc. (LDMI), also filed objections to the 

five Accessible Letters. 



On February 23,2005, Talk America Inc., filed objections to one of the five Accessible 

On February 23,2005, TelNet Worldwide, Inc., Quick Communications, Inc. d/b/a Quick 

bhrmect USA, Superior Technologies, Inc. d/b/a/ Superior Spectmn, Inc., CMC Telecom, Inc., 

Grid4 Communications, inc., and zenk Group Ltd. d/b/a Planet Access filed comments in support 

of the objections raised by MCIrnetro and LDMI. 

On February 23,2005, XO Communications, Inc. (XO), filed objections to one of the five 

Ascessi ble Letters. 

On February 23,2005, SBC filed its response to the objections filed by MCImetro and LDMI. 

Accessible Letter No. CLECAMOS-037 (AL-371, which is dated February 10,2005, states that 

SBC will be withdrawhg its wholesale unbundled network element (UNE) tariffs "beginning as 

early as March 10,2005." AL-37, p.1. Accessible Letter No. CLECALLO5-017 (AL-17) and 

Accessible Letter No. CLECALLOS-018 (AL-I8), which are each dated February 1 I ,  2005, state 

that SBC wilt not accept new, migration, or move local service requests (LSRs) for mass market 

unbundled local switching (ULS) and unbundled network element-platform (UNE-P) on or after 

March I 1,2005, notwithstanding the terms of any interconnection agreements or applicable tariffs. 

ln AL- 18, SBC additionally states that effective March 1 1,2005, it will begin charging CLECs a 

$ I  surcharge for mass market ULS and UNE-P, Accessible Letter No. CLECALLOS-0 19 (At-19) 

and Accessible Letter No. CLECALL05-020 (AE-20), which are each dated February 1 1,2005, 

state that as of March 11,2005 SBC wiJl no longer accept new, migration, or move LSRs for 

certain DS 1 and DS3 high capacity loops, DS 1 and DS3 dedicated transport, dark fiber transport, 

and dark fiber loops. Also, in AL-20, SBC states that beginning March 11,2005, i t  will be 
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charging increased rates for the embedded base of DS f and DS3 high capacity loops, DS 1 and 

JSS3 dedicated transport, dark fiber transport, and dark fiber loops.’ 

The CLECs maintain that SBC has no unilateral right to change its wholesale tariffs. 

hccording to them, the Commission established a procedure in Case No. U- 12320 whereby SBC 

must provide the CLECs with a 30-day notice of its intent to change any of its tariff provisions. 

‘The CtECs also point out that the Commission allowed a CUC to object to SBC’s proposed 

actions within two weeks of SBC’s notice. In short, the CLECs insist that SBC m y  not uni- 

l*&dly revise the rates, terms, arid conditions under which SHC provisions whobsale telephone 

services. The CLECs seek a Commission order (1) establishing a proceeding to address the 

h:hanges proposed by SBC, (2) prohibiting SBC from withdrawing its wholesaIe tariff until com- 

pletion of this proceeding, (3) compelling SBC to honor its tariffs and interconnection agreements 

as they presently exist, (4) barring SBC from enforcing or implementing the Accessibility Letters 

until issuance of a final order in this proceeding, (5) directing SBC to continue to accept and 

p mviision new, migration, or move LSRs for mass market unbundled local switching (ULS) and 

unbundled network element-platform (UNE-P) until further order of the Commission, (6)  dirwhg 

SBC to continue to accept and provision new, migration, or move LSRs for certain DSI and DS3 

high capacity loops, DS 1 and DS? dedicated transport, dark fiber transport, and dark fiber loops 

until firther order of the Cammission, and directing SBC not to increase the rates it charges for 

%.NE-P, DS I and DS3 high capacity loops, DS 1 and DS3 dedicated transport, dark fiber transport, 

:rad dark fiber loops until M e r  order of the Commission. 

‘Although not contained in the record of the Case No. U-12320 docket, which is limited to 
consideration of issues related to Ameritech Michigan’s complimce with the competitive checklist 
in Section 27 1 of the FTA, the Commission is also aware that Verizon has issued at least two 
similar Accessible Letters. The arguments raised by the CLECs with regard to SBC’s proposed 
actions apply with equal force to the actions proposed by Verizon. 
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SBC responds by arguing that the modifications set forth in its Accessibility Letters are hJly 

cC :~~:,is~ent with the Federal Communications Commission's (FCC) recent February 4,2005 order 

rcgardirng unbundiing obligations of ILECs2 and must therefore be honored by the CLECs and the 

u':f;:r-ssmission. According to SBC, the CLECs' objections are directly contrary to the recent rulings 

uf &C iCX. SBC states that the FCC has established a nationwide bar on unbundling as follows: 

I .  An ILEC is not required to provide access to local circuit switching on an 
unbundled basis to requesting telecommunications carriers for the purpose of 
serving end-user customers using DSO capacity loops. 47 G.F.R. 0 
5 1.3 19(d)(2)(i). 

2. Requesting carriers may not obtain new local switching as an UNE. Id- 
§ 5 1.3 19(d)(2)(iii). 

3. lLECs have no obligation to provide CLECs with unbundled access to mass 
market local circuit switching. TRO Remand Order 7 5. 

4. The FCC's transition plan does not permit CLECs to add new switching UNEs. 
Id. 

5.  The FCC did not impose a Section 25 1 unbundling requirement for mass market 
local circuit switching nationwide. Id. 7 199. 

6. The FCC found that the disincentives to investment posed by the availability of 
unbundled switching, in combination with unbundled loops and shared 
transport, justify a nationwide bar on such unbundling. Id, 7 204. 

7. The FCC found that continued availability of unbundled mass market switching 
would impose significant costs in the form of decreased investment incentives, 
and therefore determined not to unbundle that network element. Id. 7 210. 

8. The FCC found that unbundling would seriously undermine infrastructure 
investment and hinder the development of genuine, facilities-based competition. 
Id. 1218. 

According to SBC, the FCC's unbundling bar applies with equal force to network elements, 

such as shared transport, which can only be provided in conjunction with switching. SBC also 

'In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-3 13 and 
Review of the Section 25 1 Unbundling Obligations of Incumbent b a l  Exchange Carriers, CC 
Docket No. 01-338. PRO Remand Order). 
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asserts that the FCC reached a simiiar result with regard to signaling (1 544) and for certain 

databases used in routing calls -(I 55 1). Therefore, SBC maintains that, given the FCC’s bar on 

unbundled switching, it cannot be forced to provide unbundled access to any switch-related UNEs. 

SBC next argues that the Commission should reject the CLECs’ efforts to link their objections 

io Case No. U-12320 and Section 271 of the €TA. According to SBC, the Commission has no 

decision making authority under Section 27 1, Further, SBC maintains that Section 271 focuses on 

+ jcast, reasonable, and non-discriminatory” pricing rather than on total element long run incre- 

: wntal cost (TELRTC) pricing, which it claims will be perpetuated by adoption of the CLECs’ 

&$&ions. Further, SBC insists that Section 27 1 provides no support for continuing its required 

:mvEsion of UNE combinations. Finally, SBC argues that the Commission and the CLECs are 

,zowerless to ignore the FCC’s holdings or otherwise delay SBC’s implementation of the FCC’s 

; rrhcing determinations. 

The Commission finds that the objections filed by the CLECs have merit. In Paragraph 

; $ ; i t .  ’233 of the FCC’s February 4 order, the FCC stated: 

We expect that incumbent LECs and competing carriers will implement the 
Cornmission’s findings as directed by section 252 of the Act. Thus, carriers must 
implement changes to their interconnection agreements consistent with our 
conclusions in this Order. We note that the failure of an incumbent LEC or a 
competitive LEC to negotiate in good faith under section 25 I(c)( 1) of the Act and 
our implementing rules may subject that party to enforcement action. Thus, the 
incumbent LEC and competitive LEC must negotiate in good faith regarding any 
rates, terms, and canditions necessary to implement our d e  changes. We expect 
that parties to the negatiating process will not unreasonably delay implementation 
of the conclusions adopted in this Order. We encourage the state commissions to 
monitor ihis urea closely to ensure that parties do not engage in unnecessary delay. 
Paragraph No. 233 (Emphasis added). 

I 

The emphasized portion of Paragraph No. 233 indicates that the FCC did not contemplate that 

LECs may unilaterally dictate to CLECs the changes tu their interconnection agreements 

necessary to implement the FCC’s findings in the February 4 order. It also clearly indicates that 



this Commission has an important role in the process by which ILECs and CLECs resolve their 

differences through good faith negotiations. Indeed, the Commission was specifically encouraged 

by the FCC to monitor implementation of the Accessible Letters issued by SBC and Verizon to 

Ensure that parties do not engage in unnecessary delay. In addition, Paragraph No. 234 of the 

FCC’s order indicates that SBC must immediately process a request for access to a dedicated 

transport or high capacity loop WE and it can challenge the provision of such UNEs “through the 

dhpute resolution procedures provided for in its interconnection agreements.” 

Given tbe urgency of the circumstances, the Commission finds that it should immediately 

commence a collaborative process for implementation of Accessible Letters issued by SBC 

Michigan and Verizon. In so doing, the Commission observes that the change of law provisions 

contained in the parties’ interconnection agreements must be followed. 

To avoid confbsion, the Commission finds that a new proceeding that is devoted specifically 

to its monitoring and facilitating of the implementation of the Accessible Letters issued by SBC 

:.id Verizon should be commenced. Docket items 6,7,8,9,10, 11,12, and 13 that currently 

appear in Case No. U-12320 should be placed into the docket file for Case No. U-14447. All 

dditional pleadings related to implementation of Accessible Letters issued by SBC and Verizon 

:hoarid also be placed solely in the docket for Case No. U- 14447. 

The Commission intends that the collaborative proceeding should be limited in scope and 

dimtion. The Commission has selected the Director of its Telecomrnunications Division, Ojiakor 

lmgu, to oversee all collaborative efforts. The Commission also directs that the collaborative 

process be conducted in a manner that will bring it to a successful end in no more than 45 days. 

During the time that the collaborative process is ongoing, the Commission directs that SBC 

and Verizon may bill the CLECs at the rate effective March I I, 2005, however, the ILECs may 
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i s 3 G  take any collection actions against the CLECs for the portion of the bill caused by the increase 

aii lvkilrch 1 1,2005. To emure that there will be no undue benefit to the CLECs or harm to the 

JeEe's due to the delay associated with the collaborative process, the Commission wiil also direct 

t..!,iat there will be a true-up proceeding at the end of the collaborative process that will determine 

how rates and charges will be adjusted retroactively to March 1 1 2005.3 

The Commission has selected Case No. U-14447 for participation in its Electronic Filings 

?rr.ogam. The Commission recognizes that all filers may not have the computer equipment or 

:wxss to the Internet necessary to submit documents electronically. Therefore, filers may submit 

dliiicuments in the traditional paper format and mail them to the: Executive Secretary, Michigan 

PubIic Service Commission, 6545 Mercantile Way, P.O. BOX 30221, Lansing, Michigan 48909. 

3hxwise, all documents filed in this case must be submitted in both paper and electronic 

vemsions. An original and four paper copies and an electronic copy in the portable document 

L m m t  (PDF) should be filed with the Commission. Requirements and instructions for filing 

eicctronic documents can be found in the Electronic Filings Users Manual at: 

! attp: //efile .mpsc.cis. st ate .mi .uslefile/usersmanuaI .pdf. The application for account and letter of 

assurance are located at http://efile,mpsc.cis,state.mi.us/efile/help. YOU may contact the 

I ':sqission Staff at (5  17) 24 1-6 170 or by e-mail at mpscefllecases@michigan.~ov with questions 

and to obtain access privileges prior to filing. 

'The Commission FINDS that: 

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.; the 

Csmmunications Act of 1934, as amended by the Telecommunications Act of 1996,47 USC 15 1 

-" 

3See, Paragraph 228 and footnote 630 of the FCC's February 4,2005 order. 
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c. 

oE. %q.; 1969 PA 306, as amended, MCL 24.201 et seq.; and the Commission's Rules of Practice 

and Procedure, as mended, 1999 AC, R 460.17 10 1 et seq. 

b. A collaborative process should be commenced in Case No. U-14447 for monitoring and 

Bi Glitatating the implementation of the Accessible Letters issued by SBC and Verizon. 

c. Pending completion of the collaborative process, SBC and Verizon may bill the CLECs a 

tire rate effective March 1 I ,  2005, however, SBC and Verizon may not take any collection actions 

%p,xinrst the CLECs for the portion of the bill caused by the increase on March 11,2005. 

d. Following completion of the collaborative process, a true-up proceeding should be 

conducted to adjust rates and charges retroactively to March 1 1,2005. 

'%HEREFORE, IT IS ORDERED that: 

A. A collaborative process is commenced in Case No. U-14447 for monitoring and 

dkilitating the implementation of the Accessible Letters issued by SBC Michigan and Verizon. 

B. Pending completion of the collaborative process and further order of the Commission, 

; JUC Michigan and Verizon shall refiaining from collecting any billed rate arising from imple- 

mentation of any of the changes described in their Accessible Letters. 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

/s/ J. Peter Lark 
Chair 

( S E A L )  

/s/ Robert B. Nelson 
Commissioner 

/s/ Laura ChmDelle 
Commissioner 

8 . 6 ~  its iaction of February 28,2005. 

/s/ Maw Jo Kunkle 
Its Executive Secretary 
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The Commission reserves jurisdiction and may issue further orders as necessary. 

MICHIGAN PUBLIC SERVICE COMMISSION 

Commissioner 

S y iis action of February 28,2005. 

BE$ Executive Secretary 
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EXHIBIT I 1  



MCI and SBC on MCPs Motion an March 11,2005, b b y  ORDERS mi fobws: 
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