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From: Barclay, Lynn [Lynn. Barclay@BellSouth. corn] 

Sent: Thursday, March 24,2005 2:41 PM 

To: Filings@psc.state.fl.us 

cc:  Fatool, Vicki; Linda Hobbs; Nancy Sims; Holland, Robyn P; Bixler, Micheale; Slaughter, Brenda ; Marcus, 
Theodore 

Subject: 040028-TP BellSouth's Letter to Bay6 re official recognition of decisions 

Attachments: 040028 Bay0 Letter .pdf 

A. Lynn Barclay 
Legal Secretary 
Bel I South Telecom mu n i ca t i ons, I n c . 
I50 South Monroe Street 
Suite 400 
Tallahassee, Florida 32301 

- lynn, barclay@bellsouth.com 
(404) 335-0788 

B. Docket No. 040028-TP: Complaint and Request for Summary Disposition BelGouth 
Telecommunications, Inc. Against NewSouth Communications, Corp. to Enforce Contract Audit 

Provisions 

C. 

D. 

E. 

BellSouth Telecommunications, Inc. 
on behalf of Nancy B. White 

31 pages total 

BellSouth Telecommunications, Inc.'s Letter to Mrs. Blanca Bay6 re official recognition of 
decisions. 

<<040028 Bay0 Letter .pdfz> 

Lynn BarcGzy 
Legal Department 
675 West Peachtree Street 
Suite 4300 
Atlanta, GA 30375 
404 335-0788 

***** 

The information transmitted is intended only for the person or entity to which it is addressed and may contain confidential, 
proprietary, and/or privileged material. Any review, retransmission, dissemination or other use of, or taking of any action in 
reliance upon this information by persons or entities other than the intended recipient is prohibited. I f  you received this in error, 
please contact the sender and delete the material from all computers. 117 



Legal Department 
NANCY B. WHITE 
Attorney 
BellSouth Telecommunications, Inc. 
150 South Monroe Street 
Room 400 
Tallahassee, Florida 32301 
(305) 347-5561 

March 24,2005 

Mrs. Blanca S.  Bay0 
Division of the Commission Clerk and 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Administrative Services 

Re: Docket No.: 040028-TP 
Complaint and Request for Summary Disposition BellSouth 
Telecommunications, Inc. Against NewSouth Communications, Corp. 
to Enforce Contract Audit Provisions 

Dear Ms. 5ay6: 

By this letter, BellSouth Telecommunications, Inc. ("BellSouth") requests that the 
Commission officially recognize the decisions of the North Carolina Utilities Commission 
in: 

2. 

In the Matter of BellSouth v. NewSouth Communications Corp. , Order 
Granting Motion for Summary Disposition and Allowing Audit, Docket No. 
P-772, Sub 7, dated August 24, 2004 (attached). The NCUC's decision 
bears directly on the issues raised in NewSouth's pending Motion to 
Dismiss; and 

In the Matter of Enforcement of Interconnection Agreement Between 
BellSouth Telecomrnunicafions, Inc. and Nu Vox Communications, lnc.. 
Order Granting Motion For Summary Disposition and Allowing Audit, 
Docket No. P- 913, Sub 7, dated February 21, 2005 (attached). The 
NCUC's decision bears directly on the issues raised in NewSouth's 
pending Motion tu Dismiss. 



ME. Blanca S. Bay6 
March 24,2005 
Page 2 of 2 

Copies have been served to the parties shown on the attached Certificate of 
Service. 

Sincerely, 

Enclosures 
cc: All Parties of Record 

Marshall M. Criser 111 
R. Douglas Lackey 

578265 



CERTIFICATE OF SERWCE 
Docket No. 040028mTP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was sewed via 

Electronic Mail and Federal Express this 24'h day of March, 2005 to the following: 

Beth Keating 
Staff Counsel 
Florida Public Service 
Commission 

Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 323996850 
(850) 413-6212 
b keat insr@Dsc.state .fl. us 

NewSouth Communications, Corp. 
Two North Main Street 
Greenville, South Carolina 29601 
Tel. No.: (864) 672-5877 

Jon C. Moyle, 3r. 
Cathy M. Sellers 
Moyle, Flanigan, Katz, Raymond 

118 North Gadsden Street 
Tallahassee, FL 32301 
Tel. No. (850) 681-3828 
Fax. No. (850) 681-8788 
Attys. for NewSouth 
jmovleirt@movlelaw.com 

& Sheehan, P.A. 

rn 

Nancy B. White 
Michael H. Pryor 
Catherine Carroll 
Mink, Levin, Cahn, Ferris, Glovsky 

& popeo, P.C. 
701 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Tel. No. (202) 434-7375 

Attys. for NewSouth 
mh~rvort@ mintz.com 

F ~ x .  NO. (202) 434-7400 



STATE OF NORTH CARULlNA 
UTLITIES COMMISSION 

RALEIGH 

DOCKET NO. P-772, SUB ? 

BEFORE THE NORTH CAROLINA LlTlLITlES COMMISSION 

In the Matter uf 
BellSouth Telecommtmications, tnc. ) 

Complainant ) 
) ORDER GRANTING MOTION 

) AND ALLOWlNG AUDIT 
V. ) FOR SUMMARY DlSPOSlTlON 

NewSouth Communications, Corp. 1 
Respondent 1 

8EFORE: Chaimran Jo Anne Sanford, Commissioners J. Rictrard Conder, Robert V. 
M n s ,  Jr., Sam J. Enrin, N, Lorinzo L. Joynw, James Y. Kerr, II, and 
Michael S. Wilkins 

BY THE COMMISSION: This matter arises on Complaint filed by WlSouth 
Telecommunications, Inc (‘BellSouth”) requesting the Commission to find that 
NewSouth Communications Corp. (‘NewSouthw) breached the parties’ Merconnection 
Agreement (‘Agreernenr) by refusing to allow BellSouth to conduct an audit of 
NewSouth’s enhand extended loops (‘EELS”) in order to verify NewSouth’s seR- 
certification that the EEL facilities am being used to provide *a significant amount of 
local exchange senrice.’ Alternatively, and onty if the Commission deems it necessary, 
BeilSouth requests the Commission to find that NewSouth Violated the teims of the 
Federal Communication Commission’s (‘FCC’s”) Supplemental Order Clarification 
(SOC)‘ and 47 U.S.C. Q 251 by refusing to allow BellSouth to a d d  NewSouth” EELs. 
The Complaint further prays that NewSouth be compelled to allow BellSouth’s auditor to 
condud an audit of tha NewSouth EELs. Simultanms!y with its Complaint, on 
November 25, 2003, BellSouth filed a motion for summary disposition, arguing that a 
hearinp in this matter is not necessary for the Commission to rule on the parties’ rights 
under the Agreement and the appliceSle taw. NewSuuth filed its Answer to Compla’ht 
on Ckcmbet 29, 2003, denying BellSouth’s unqualified r‘rgM to the audit it seeks and 
also opposing summary disposition. BellSouth replied to NewSauth‘s Answer and 
Opposition to the Complaint and Request for Summary Disposition. 

Pursuant to the Cornmission’s Order dated February 9, 2004, the Public Staff 
filed comments on March 8, 200.4, and both BellSouth and NewSouth filed responsive 
comments on March 31, 2004. On May 4, 2004, NewSouth filed a request for ord 
argument on the issue of whether disputed material facts exist and require an 

’ In the Ma* of the Local CornpHM~n prwlslons of the Tetecomm-s Ad of 7996 
CC Docket No. S98, Supplemental order C M I k d o n ,  15 FCC Rcd 9587 {ZOOO). 



evidentiary hearing. BellSouth filed a response on May 10,2004, re-asserting that an 
evidentiary hearing is not needed as there are no material issues of fact in dispute, but 
stating that it does not oppose an oral argument if it would be helpful to the 
Commission. BellSouth requests that any oral argument also address whether it is 
entitled to audit NewSouth’s EELs under the Agreement. 

ISSUE: Is BellSauth entitled to condud an audit of NewSwth’s EELS under Section 
4.5.1.5 of Attachment 2 of the Agreement? 

BELLSOUTH: BellSouth argues that it seeks to enforce audit rights pusuant to 
Attachment 2, Sedion 4.5.1.5 of the Agreement, which provides BellSouth the 
unqualified right, upon providing NewSouth 30 days prior notice, to audit NewSoWs 
EELs to verify the amount of local exchange traffic being transmitted on EEL circuits. 
BellSouth maintains that the SO& is not incapfated into the pertinent audit provisions 
and that the parties never intended such result. Because BellSouth’s audit rights are 8 
matter of contract interpretation, BellSouth argues that the matter should be decided 8s 
a matter of law without an evidentiary hearing. Alternatively, if the Commission finds 
that the SOC is incorporated into the Agreement and ccmtrols the manner in which 
BelfSouth may exercise its audit rights, BellSwth asserts that it has complied with all 
SOC audit-related provisions and that summary disposition is still appropriate because 
the relevant facts are undisputed. Bellsouth’s position is that it is entitied to conduct 8n 
audit of NewSouth’s EELs under the terns of the Agreemen1 and, alternatively, under 
the SOC. 

N M O U T H :  In opposition to BellSouth, NewSouth argues that the Agreement 
incaporates the SOC and that the requirements uf the SOC limit BellSouth‘s audt 
rights to (1) non-routine audits, (2) based on a reasonable concern regding 
NewSouth’s m p l i a m  with EEL eligibility and selfartiflcation uiteria, and (3) 
conducted by an independent auditor. NewSouth disputes that BellSouth has met OT 
demonstrated that it has met any of the three SOC requirements. According to 
NewSouth, it has submitted evidence tending to show that material issues of fad 
remein, thereby requiring ths Commission to afford the parties an evidentiary hearing 
prior to deciding the merits of the Comphint. NewSouth maintains that BellSouth is not - 
enfitled to condua an audit of its EELs OR the facts now before the Commission. 

PUBLIC STAFF: lhe Public Staff agrees that the question of whetheir the SOC is 
incorpwated into the Agreement can be decided by the Commission as 8 matter of law 
without the need for a hearing. However, the Pubtic Staff, agreeing with NewSouth, 
believes that under the law of Georgia, which is the applicable law governing 
interpretation of the Agreement, the SOC is incorporated into the Agreement as pait of 
existing law at the time the parties entered into the Agreemet. The Public Staff further 
believes that the SOC, and in turn the Agreement, requires BellSouth to have a c o n m  
before being permitted to audit NewSouth’s EELS- Because the Public Staff reads 
BellSouth’s Complaint, Para 47, Jerry Hendrix’ affidavit {Complaint, Exhibit E), and 
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BellSwth's June 6, 2002 letter to NewSwth (NewSouth Answec, Exhibit G)  to contain 
expressions of BellSouth's m s  concerning the accuracy of NewSouth's 
statements of compliance with EEL eligibility criteria, it disagrees with NewSouth and 
maintains that BellSouth has met the SOC's 'Concm' requirement. Therefore, the 
Public Staff believes it is wlnecessary for the Commission to consider futher evidence 
regarding the legitimacy of Bellsouth's stated m n m .  On the question of whether the 
auditor selected by BellSouth is sufficiently independent to meet the SOC requirement 
that an EEL audit be cmdwted by an independent a m ,  the Public Staff, in 
agreement with BellSouth, believes this requirement has been met since the selected 
auditor is not related to, affiliated with, subject to the influence or control of, or 
dependent on 8ellSwth (Complaint, Exhibit E, Hendrix affidavit). Accordingly, the 
Public Staff recommends that the Commission find that BellSouth satisfied the 
conditions to invoke its audit right under the Agreement and order NewSanh to submit 
to the audit within 45 days of the Commission's order. 

The Commission has jurisdiction over the matters raised in BellSouth's 
Complah? pursuant to Sect*ms 251 and 252 d the federal Telecommunications Act of 
1996 (47 U.S.C 5s 251,252), N.C.G.S. §§ 6230,62-31,62-73 a d  C~mrrrission Rl-9. 

The undisputed facts shown in the filings of record and the related Commission 
docket regarding the Agreement (P-55, Sub 1305, Renegotiated lnterconnedion 
Agreement with NewSouth Communications Corp.) are summarized hereinbelow. 

After the FCC's June 2, 2000 release of the SOC, BeliSouth, an incumbent local 
exchange carrier (.ILECD), and NewSouth, a competing local provider (TLP"), entered 
into the Agreement on May 18, 2001. The Agreement was voluntarily negotiated 
pursuant to Section 252 of the Telecommunications Ad of 1996 (me Act") and was 
approved by the Cornmission on September 28,2001. Section 18 of the General Terms 
and Conditidns of the Agreement provides that the Agreement shal be governed by, 
construed and enforced in accordance with the laws of the State of Georgia. while the 
Table of Contents for the Agreement indicat8s the inclusion of 8 provision entitled, 
'Compffatxe with ApplicaMe Law," such clause does not appear in the body of the 
&reement. However, Attachment 2 of the Agreement (which, according to its 
sWtlan't.1, wntains the. terms and conditions speckdly applicabb to Ihe unbundled 
network elements ('UNEs") and combinations of such elements being offered by 
B91ISouth pursuant to the Agreement) provides in Sedion 1.5 that combinations of 
network elements will be provided 'subject to applicable FCC Rules and Orders." 
Section 4.2 of Attachment 2 of the Agreement provides: 

Where necessary to cornply with an effective Commlsslon andlor State 
Commission order, or as otherwise mutually agreed by the Parties, 
BellSouth shall offer access to Imp and transport combinations, also known 
as the Enhanced Extended Link ('EEL') as defined in Section 4.3 helow. 
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When the Complaint was filed, the Agreement had been mended on three occasions, 
the last time being on January 16,2003, to provide NewScxlth access to additional 
EELs. All amendments were approved by Commission Order. 

' me Agreement further provides that W o u t h  may not convert special amss 
services to combinations of bop and transport network elements unless the 
combinations are used to provide a particular customer with 'a significmi amount of 
local exchange service* as defined by the FCC in Paragraph 22 of the June 2,2000 
SOC, which the Agreement expressly incorporates by reference (Agreement, 
Attachment 2, §§ 4.5.1, 4.5-1.2). Section 4.5.1.2 also provides that when NewSouth 
requests conversion af special access arwits to EELs, NewSouth must setf-ceMy in 
the manner established by the FCC in the SOC that the circuits qualify far conversion. 
Section 4.5.1.5 of Attachment 2 of the Agreement provides: 

BellSouth may, at its sole expense, end upon thirty (30) days notice to 
NewSouth, audit NewSouth's records not more than once in any twelve 
month period, unless an audit finds non-compliance with the local usage 
option referenced in the June 2, 2000 Order, in order to verify the type of 
traffic being transmitted over combinations of loop and transport dements. 
tf based on it5 audits, BellSouth concludes that NewSwth is not providing a 
significant amount d local exchange traffic over the combinations of loop 
and transport nehvork elements, 8ellSouth may file a complaint with the 
appropriate Commission, pursuant to the dispute resolution process set 
forth in the Agreement. In Ihe event that BellSouth prevails, BellSouth may 
convert such combinations d Imp and transport netwwk elements to 
special access services and may seek appropriate retroadive 
reimbursement from NewSouth. 

Section 4.5.2.2 of Attachment 2 of #e Agreement provides; 

Upon request from NewSouth to convert special access circuits pursuant to 
Sedion 4.5.2, BellSouth shall have the right, upon 10 business days notice, 
to condud an audit Mor to any such conversion to determine whether the 
subject facilities meet local usaoe requlrernents set forth in Section 4.5.2. 
Arr audit conducted pursuant to this Section shall take into account a usage 
prid of the past three (3) consecutive months. and shall be subject to the 
quirW'm?ntSFfor audits as set forth in the June 2. 2800 o T d e r i - ~ t  as 
expressly modified herein. 

. I .  

On April 26, 2002, BellSouth sent a letter by email and overnight delivery, 
notifying NewSouth of its intent to mnr)uct an audit of NewSouth's EELs beginning on 
May 27, 2002. In the letter, BellSouth pwpwted to have provided notice and selected 
an independent auditor, American Consultants Ailiance ('ACA"), in accordance with the 
SOC. The letter also indicated that the local usage requirements to be verified by audit 
are those stated in the SOC and lhat BellSouth had forwarded a copy of the letterhotice 
to the FCC as required in the SOC. To date, BellSouth has not conducted any audit of 
NewSouth's EELs since the parties executed the Agreement 
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On May 3,2002, NewSouth responded to the notice indicating that it would work 
with 8e!lSouth to fadlitate the requested audit of EELs that had been converted from 
special access circuits. Howevar, three weeks tater on May 23,2002, NewSouth sent 
another letter to BellSouth stating that it disputed BellSouth's notice of intended audit. 
NewSouth complained that BellSwth's ndce of audit did not meet certain requirernents 
of the SOC and advised Bllsauth to follow the procedures in the Agreement's Dispute 
Resolution dause if it stifl wanted to conduct an audit. By letter dated June 6, 2002, 
BeflSouth replled, generally stating that it had met the recpirements questioned by 
NewSouth. The June 6 letter also provided reasons for BeltSouth's desire to verify 
NewSouth's local usage certifications. After receiving CK) response, BellSouth sent 
another letter on June 27,2002, indicating that in the absence of response it planned to 
commence an audit on July 15. lhis time NewSouth responded by letter dated June 29 
that it did not agree to permit BellSouth to audit its EELs. BdlSouth again responded to 
m m m  dsed by NewSwth and, in a letter dated July 17,2002, stated that it had not 
only comphd with the audit provisions of the Agreement but had also made an effort to 
camply with all FCC rules on audits, though these rules had not been incqmated into 
the Agreement. 

The companies continued to exchange correspondence over the next year, but 
neither party substantially changed its positiwl BelISouth continued to state it had a 
right to audit NewSouth's EELs and that it had met the requirements of both the 
Agreement and the SOC, while NewSouth oantinued to dispute BelISwttfs entitlement 
to an audit based on its psition that BellSwth had mt met the audit requirements af 
the SOC. 

Before examining NewSwth's arguments that BellSouth has nat met specific 
requirements of the SOC, the Commission must first determine whether the 
requirernents of the SOC are incorporated into the Agreement or otherwise apply to 
BellSouth's audit rights. Having reviewed the relevant provisions of the Agreement, the 
pleadings, and the parties' briefs and comments, includinQ all attached exhibits and 
affidavits, the Commission condudes that the parties did not expressly incorporate the 
SOC into the Agreement and that the patties agreed that the EEL audit provisions of 
Anachment 2 of the Agreement wouM govern EEL audits. 

The Agreement provides that the law of the State of Georgia shall govern 
const-diijir of lh6 frgrwMwM. Narih Carolina cdurts have recognized the validity 05 
such choice of law provisions. Behrv. Behr, 46 N.C. App. 694,266 S.E.2d 393 (q980). 
Therefore, the Commission will construe the Agreement in amrd  with Georgia law. 
Under Georgia law, contmd co11stTcIccJm is initially 8 matter of law for the court. 
Schwrtz v. Harris Waste Management Gnwp, 237 Ga. App. 656, 516 S.E.2d 371 
(3999). If the contract language is dear and unambiguous, the court must enforce the 
contract accwding to its terms. id. The cwrf must determine whether the mtrad is 
clear and unambiguous by looking to the contract alone for its meaning. id. Section 
4.5.1.5 of Attachmml 2 of the Agreement provides BellSouth the right to audit 
NewSouth's EELS as stated: 
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BellSouth may, at its sde expense, and upon thirty (30) days notice to 
NewSwth, audit NewSouth's records not more than o m  in any twelve 
month period, unless an audt finds nun-cmpliance with the local usage 
option referenced in the June 2, 2000 Order, in order to verify the type of 
traffic being tFansmitted over combinations of loop and transport elements. 

The citd language is unambiguous and provides BellSouth #e right to audit 
NewSouth's records at BellSouth's expense on thirty days prior notice, but not more 
than once in a twelve month period, unless a previws audit reveals nokcornpliance 
with the specified local usage option. There are no other restrictions in h e  Agreement 
on when BellSouth csn initiate and ctmduct an audii of Newsouth's EELs. 

While NewSouth  and the Public Staff argue that a precatory statement in 
footnote 86 of the SOC imposes additional conditions on BellSouth's entitlement to an 
audit, the Commission does not agree. Even if NewSouth's interpretation of the SOC is 
correct, the Agreement, not the SOC, governs when BellSouth is entitled to an audit 
The Agreement was negotiated pursuant to Section 252(a)(1) of the Act which permits 
the parties to enter voluntarily negotiated interconnection agreemenls without regard to 
the standards of subsections (b) md (c) of Section 251 of the Act. The FCC has 
acknowledged that 252(a)(1) extends to FCC rules and orders and means that parties 
entering negotiated agreements need not camply with FCC requirements established 
pursuant to 251@) and (c)? The SOC was issued by the FCC in connection with the 
establishment of rules regarding the unblmlling obligations of Section 251(c). 
Moreover, the FCC stated in the SOC, 32, that where 'interconnection agreements 
already contain audit rights, [w]e do not believe that we should restrict parties frbm 
relying on these agreements." Hence, it follws that the parties were free to negotiate 
and agree upon terms for their interconnection agreement that were different from any 
stated requirements of the SOC. Having entered into Ihe Agreement, the parties' 
dealings are now governed by the specific terms of tfie Agreement and not ihe general 
provisions of Sections 251 and 252 of the Aet or FCC rulings and orders issued 
pursuant to the stated sections. Accordingly, pursuant to Section 4.5.1.5 of Attachment 
2 of the Agreement, BellSouth is entitled to audit NewSouth's EELs on 30 days prior 
notice, provided that BellSouth pays for ths audit and has not conducted such an audit 
within a twelve-month period. Because the Agreement clearly addresses the issue of 
when BellSouth is entitled to conduct audit, there is no need to look to the SOC for 

- - ather possib!enx@rements regding vvhen BellSouth may audit NewSouth's EELs, - 

NewSouth has argued that the Agreement itself incaporates the provisions of 
Sections 251 and 252 of the Act. The Commission rejects this argument. NewSouth 
generally points to the Agreement's preamble or 'Witnesseth" section and Section 1 .O af 
the Agreement's General Terms and Conditions as proof of the parties' intent that the 
Agreement ~ncwporated and wukl be subordinale to Sections 251 and 252. However, 
these passing references to 251 and 252 are the normal "boilerplate" references 
included to explain the r e a m  the parties are entering into an intercondon 
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agreement. That is to say, execution of an interconnection agreement satisfies the 
parties' obligations under 251 and 252 and that is the reason the parties have chosen to 
enter into the Agreernent-to meet their statutory obligations. The Commission's 
approval of the Agreement and amendments to the Agreement supports the parties' 
statement that the Agreement meets their 251 and 252 obligatrons. The Commission's 
approval is in essera a ruling that the Agreement complies with the requirements of 
Sections 251 and 252 of the Act. See 47 U.S.C. 5 252. 

In addition, the provisions of the Witnesseth' &ion and Sect*m 1.0 of the 
General Terms and conditions are g e m 1  and broadly indusive. To the extent these 
general provisions may create an ambiguity or conflict with the audit provisions of 
Section 4.5.1.5, the Supreme Court of Georgia has held: 

If the apparent inconsistency is between a clause that is general 
and broadly inclusive in character and one that is m e  limited and specific 
in its coverage, the latter should generally be held to operate as a 
modification and pro tanto nullification of the former. 

Central G@0~$8 Electric Membership Cap., 217 Ga. 171, 173-74, 121 S.E.2d 844,646 
[ 961 ) (quoting 3 Cotbin, p. 176, Contracts 53547). ,The Court of Appeals cd Georgia has 
upheld this principle numeram times, stating that When a provision specifically 
addresses the issue in question, it prevails over any conflicting general language." 
TOMQYm&k3, u c  V. M8@S TOWr, hC. ,  - Ga. &p. 2004 WL 8591% (2004); 
Deep Six, Inc. v. Abemathy, 246 Ga. App. 71, 538 S.E. 2d 886 (200); Schwa&, 237 
Ga App. at 661,516 S.E.2d at 375. Therefore, inasmuch as the audit provisions of the 
Agreement before the Commission cocne Mer the cited general provisions and 
specifically address the issue of when BellSouth is entitled to audit NewSouth's EELS, 
the audit provisions of the Agreement prevail over the general clauses. 

NewSouth has further argued that Sedion 1.5 uf Attachment 2 of the Agreement 
incorporates the provisions of the SOC. Again, the Commission dsagrees with 
NewSouth. There is no express language in the Agreement that incorporates the SOC 
in its entirety into the Agreement. NewSouth relies on the language of Section 1.5, 
which states, '[s]ubject to applicable and effective FCC Rules and Orders as well as 
effedve State Commission Orders, BellSouth will offer combinations of network 
Btehients piirant fa su& orders.' kiowever, Section ?:I- of Attachment 2pravides that 
BellSouth agrees to offer to NewSouth unbundled network elements obligated to be 
provided under Section 251(c)(3) of th0 Act, and states that '[tlhe 'specific' terms and 
conditions that apply to the unbundled netwwk elements are described below in this 
Attachment T (emphasis added)- The Commission condudes that Section 1 .I sets 
forth the purpose of the entire Attachment 2 4 0  'set forth' the UNEs and combinations 
of UNEs that BellSouth wilt offer in accordance with its obligations under the Act. 
Section 3.5 then fulfills this purpose statement in Section 1.1 by specifically setting forth 
and identifying the UNEs and UNE Gombinatims that BellSouth wit1 offer. Although 
Section 1.5 begins with a statement that BellSouth will offer combinations of UNEs 
subject to applicable and effecb've FCC Rules and Orders, this statement cannot be 
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properly construed without reading it in light of Section t -1. Section 1.1 expressly states 
a further purpose of Attachment 2 4 0  desaibe the "specific terms and conditions that 
will apply to [UNEsr that are offered. 

The statemt that Attachment 2 will describe the terms and conditions 
applicable to UNEs offered under the Agreement is express recognition of the parties' 
intent to agree (under 5 252(a)(1) of the Act) to terms not identical to the language of 
Q 251 sf the Act. Section 1.5 does not uvemde the specific statement in SectiOn 1.1 
providing that Attachment 2 contains the t m s  applicable to the providming of UNEs. 
Wdh regard to audit rights, Section 4.5.1.5 of Attachment 2 specihcally and 
unambiguously addresses when BellSouth is entitled to audit NewSouth's EELS. To the 
extent that the mom general 'subject tom language of 1.5 creates any ambiguity or 
Connicts w'kh t b  subsequent sedion on audits, the audii provisions are on the 
issue at hand and they prevail. Moreover, thwgh the FCC's SOC may apply gmwdly 
to the provisioning of UNEs as a result of the language in 1.5, the SOC itsetf plainly 
states that the FCC does not believe it should restrict parties from relying on auclit 
provisiorrs contained in negotiated intermnedion agreements. Clearly, the FCC did 
not intend the SOC to negate or take the place of audit provisions of 
interconnection agreements and thus, this Commission win not read the SOC to do so 
even if the SOC generally applies to the Agreement through the terms of Section A.5. 

NewSouth has also argued that the general principle that agreements are 
interpreted in light of the body of law existing at the time agreements are executed is 
part of Georgia law. NewSouth applies this principle by arguing that the entire SOC, as 
part of the existhg law at the time the Agreement was executed, must be read into the 
Agreement, and that the parties would have had to have induded an express statement 
excluding the SOC from the Agreement if they wanted to be relieved from the 
requirements and restrictions of the SOC. The Commission does mt agree. Under 
Georgia law, contracts are interpreted in light of existing law and each case cited by 
NewSouth for this premise is in ageernent with this proposition. However, none of the 
cases cited by NewSouth support the premise that all existing law is read into the 
parties' contract by operation of law, unless the parties expressly exclude it? To the 

Bath NewSocAh and the Public Staff have noted and relied on the hOklln~ d the Georgia Publlc 
Servtca Commlsslon W S C I )  In kr Re Enfmwmnt d I-n A p e m d  l3ahwwn Bellsou6h 
7k#lecutmhurfcebbns, -Ins a d  NuVox C o m m n s ,  h., Q-et No. 127?5Uv ordar 4Jtdy-6,2DM). .. 
In Nuvox, !he GPSC, on fads similar to those In tha instant case, found the SOC was incatporated in the 
paNes' tnlmnneclion agreement by law. The GPSC dted SenMns v. Mwgan, 100 a. App. 581,112 
S.E. 2d 23 (f 958) for the premise that 1 the parllss Illlend to stlpulats that thelr contmd not be govemad 
by existing law, then the other legal prlndples to govern the cantract must bet expnsly stated themin.' 
GPSC M e r  at 6. The GPSC thsn wed on seemlngty to requim not only that other legal principles be 
eqmssly stated in the parHes* contract, but that there be an express statement of StlpulaUon that the 
contrad w%l be governed by prindples other than exkting law if Ihs paw so Intend. The Comrnlssian 
belleves Jenkhs has been m!sconstnred. The Jenkhs court held the parties were 'presumed lo conhact 
under exlstlng laws, and no Intent wlll be lmplled to the canlrary unless so provkled by terms of lhdr 
agreemm." J 8 M S ,  100 Ga. App. d 582, I f 2  S.E.Zd al 23. Jenkins does not require language 
expressly stating that lhe parties want to be governed by other than the exlding law. Jankris mere@ 
hotds that exislfng law will control unless the express terms of the agreement show the partles' lntent lo 
establish t e r n  that are dtfferent from the edsting law. Addttlonally, the GPSC's dlsaffslon of and heavy 

' - _  
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contrary, Georgia law requires contreding parties to abide by applicable existing law, 
but only as to those matters not specifically addressed in the parties’ voluntarily 
negotiated agreements. Jenkins v. Morgan, io0 Ga. App. 561, 112 S.E. 26 23 (1959). 
Georgia courfs recogrize that if the parties are silent on an issue, existing law will apply, 
but that the parties ar8 free to contract otherwise, is., parties may agree to be bound by * 

terms that are different from existing law. Id. (where law provided that liquidated 
obligations would bear interest from date of maturity and agreement provided that no 
interest would accrue prior to maturity but was silent as to interest after maturity date, 
existing law required payment of interest from date of maturity). 

Regarding the Agreement at hand, the SUC was part of the edsthg law at the 
time the parties entered into the Agreement and when they made amendments to it 
Therefore, the law of the State of Georgia requires that the parties abide by applicable 
existing law, Le., the SOC, but only as to those matters nut addressed in the parties’ 
voluntarily negotiated Agreement. On the face of the Agreement, in Section 4.5.1-5, the 
parties did address “when” BellSouth would be entitled to condud rn audit and the 
manner in which BetlSouth could initiate an audit. These matters were dealt with by the 
parties and not left to be determined by existing law. 

The parties’ intent not to incorpwate the whde of the SOC into the Agreement is 
apparent from the atrad language, specifically ?he language found in Sedion 4.5 of 
Attachment 2 concerning canversion of special access senrices to EELS.’ For example, 
Section 4.5.1.2 references the SOC (the June 2, 2000 Order) five times, providing that 
the t e n  or phrase “significant amount of local exchange service’ is as defined in the 
SOC and that ‘[t)he Parties agree to incorparate by refemme paragraph 22 of the 
[SoC].’ Section 4.5.1.2 further provides that NewSouth’s manner of self-certification 
regarding usage of circuits for h l  exchange will be the manner specified in paragrwh 
29 of the SOC. If the SOC in its entirety were automatkalfy read into the Agreement by 
operation of law as NewSouth contends, these provisions referencing the SOC would 
be umecessary, superfiucxls and without meaning. The definition of a significant 
amount of local exchange service would have been a given ff the parties had intended 
the SOC to be inowpwated into the Agreement. Moreover, Sedion 4.5.1.2, which 
pertains to EELS converted from special access (a topic diredly addressed in the SOC), 

reellance on a dause of !he General Tefms ancl Condions 9‘ the NU\KZX sOrssment, w-ng that the 
b r t i & - - i T d ‘ M i i & ‘ ~ ~  YI appricabk law, ~m the i i M n g W  t h ~  CenbEd w i w  s p d W  
terms prwal ovbr h a d ,  conflicting general language. See dkusslon above at p. 7, 

‘ To ths extent that the mfcrtnccs in the Agreement to Sections 251 and 252 of lhs A d  and the 
lsnguage of & d o n  1.5 of Attactmsnt 2 may have created amblgu#y egainst the sum 
pmvldorrs d Suction 4.5 {dlsafssed above at pp. 7-8). the rules of contract constnrdion require the 
Commlssbn to atten-@ to ascsrtaln the intent of the parties from the fwr wmocs of Ihe Agnemsnl before 
findlng thal any mbiiuity has left an issue of fad. Them wiU be no questiotl of fad if the intention of the 
parties k asmtalned by applying the rules aS contrad consirudlon. See Yargus v. Sdh, 254 Ga. 
App. 338. 562 S.E.2d 371 (2002}; Henis v. DlstkUve BuMm, Inc. 480 Ga. App. 886, 549 S.E.2d 488 
(2001); T m k m  Ins. Co. Y. 8/8key, 180 Ga. App. 520, 340 S E Z d  474 (1988). The discussion In this 
section of the Olrlcr meets the CommWan’s oMigetion 10 apply the N~ES of ~ ~ n s t ~ d i o n  lo ascertain the 
intent ol the paltles regarding whether speclllc contract prwlslons would have prectd~mx over general 
statemants concerning existing law. 

. r  L * 
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demonstrates the parties' intent nol to kcorporate the entire SOC in their Agreement, 
but rather to incorporate s p e a k  provisiarrs, e.g., paragraph 22 is incarporated into 
Section 4.5.1.2 by reference. Again, if NewSouth were comd in its psition that the 
whole of the SOC ~s irmrporaed into the Agreement, there w l d  have been no 
need to & r ~ t p x & e  W a p h  22, a specific part of the SOC. Clearly, men the 
parties intended to be bound by SOC provisions, they expressly so provided and 
precisely identified selected portions for incarporation into the Agrement. 

It is noteworthy that Section 4.5.2.2 of the Agreement expressly provides that 
audits of a certain type of special access converdan, agreed on by the parties but nat 
addressed in the SOC. would be "subject to the requirements set M h  in the [SOC], 
except as expressly modified herein.' NewSouth maintains that the SOC aud'lt rights 
had to be specifically referenced since Section 4.5.2.2 audits pertain to a type of EEL 
not addressed in the SOC. However, the specific SOC reference in 4.5.2.2 again 
shows that the parties were precise and carehi in making references to the SOC--even 
noting that the SOC would apply except as modified. The level af specificity and the 
way the parties selectively and cerefully made detailed, unambiguous m f m c e s  to the 
SOC throughout the section of the Agreement regarding EELs is strong indication that 
the parties did nut consider or intend the SOC in Its entirety to govern the provishdng 
of EELS or BellSouth's auditing of them. On the contrary, with ragard to matters 
addressed in the Agreement, the parties intended the SOC to apply sometimes in part, 
sometimes in whole, and sometimes not at all, depending upon the express provisions 
of separate subsections of the Agreement dealhg with specific situations. 

In support of its position regarding the applicability of the SOC to audits of EEL 
facilities, NewSwth pdnted that BellSouth's initial cwresprxldence ding notice of 
its intent to conduct an audit stated that BellSouttr was acting in accord with the SOC 
and cited or quoted the SOC several times. The Commission does not find this fact to 
be probative on the issue of whether the SOC was incorporated into the Agreement. 
BellSouth did not waive its rights under the Apement by Wing to the SOC or daiming 
its actions were in accord with the SOC. 

In summary, the Commission concludes that the par%- to the Agreement did not 
inmrpwate the SOC, in ils entirety, into the Agreement. "Therefore, the specific 
provisions of Section 4.5.1.5 of Attachment 2 of the Aweement govern Wen' 
BellSollth'1S eritttled to audit NewSwWs EELs and the prmdwe-BellSwth must use 
to initiate such an audit. BellSouth has complied with the conditions of Section 4.5.1.5 
by providing 30 days prior notice to NewSouth and indicating mat the audit will be at its 
own expense. Since BellSouth has not conducted an audit of NewSouth's EELs at any 
time since the Agreement was executed in 2001, it is not in vidation of the only other 
restriction on its audit rights, that it not conduct an audit of NewSouth's records more 
than once in any twelvemonth period. Accordingly, BetlSwth is entitled under the 
agreed upon terms af the Agreement to condud an audit of NewSouth's EELs witbout 
having to take any further action to justify either its entitlement or its dedsidn to condud 
an audit. Notwithstanding this conclusion, the Commission's analysis does not end 
here. 

. 



As stated above, the parties’ Agreement governs as to matters specifically 
addressed in the Agreement, but existing Iw applies as to matters not addressed in the 
Agreement. While the Agreement contains provisions regarding vhen BellSouth is 
entitled to condud an audit, it does not contain any provision regarding haw an audit will 
be conducted ar regarding the selection of third par€ies to p e r f w m  EEL audits. 
NewSouth has argued that the SOC mditions an ILEC’s audit rights on the use of an 
‘independent auditor.” The Commission believes that the SOC provides the appropriate 
criteria regarding the minimum qualification standards far a third party hired to conduct 
an EEL audit, inasmuch as the Agreement is silent on this issue. 

In the SOC, the FCC relied on and sanctioned the stated agreement between 
IlECs and CLPs that independent wlditors should be used to perform audits of EEL 
usage.’ Thaugh the SOC did not define the term ‘independerrt auditor,’ the WoTd 
’auditor‘ is commonly understood in business and law to mean a professional skilled in 
conducting audits, who is licensed by a recognized profesSim and subjed to a code af 
condud f8quiring a high level of independence? 

BeltSouth has chosen American Consultants Alliance (‘ACK) to cc~nduct the 
audit of NewSouth’s EELs. Through the affidavit of its Assistant V i  President - 
Pricing, ferry HencPix, BellSouth represents that ACA is rrat subject to BellSouth’s 
mtd or influence. In communications of r m r d  with the FCC, BellSouth represented 
that prior to hiring ACA to COM EEL audits of approximately 13 Culs, including 
NewSouth, BellSouth had no relationship with ACA. The Commission finds that, subject 
to the SOC’s requirement that a third party selected to perform an €EL audit must be an 
‘independent auditor,’ the selection of the third party auditor is 8 matter for BellSouth, 
BellSouth is not r-ired to msult with or seek the approval of NewSouth, the party 
being audited. Similarly, BellSouth is not required to obtain the Cammission’s approval 
of its choice of an auditor. In choosing a third party to audit NewSouth‘s EELs, 
8ellSouth is advised to give due consideration to the “independent auditor‘ requirement. 
If ACA’s audit umvets NewSwth‘s alleged non-cwnpliance With toea[ usage 
certifications and BellSouth files 8 camplaint with the apprapn’ate Commission pursuant 

’ BelEoulh WBS a signatory to the I&er conveying this agreement to the FCC. 
Febnrary 28,2#tJ Jdni Letter (filed ex pane on FebNary 28,2OOO), CC Dockst No. 98911. 
- .  * ’  “7fi M h V e P D P R W h  dtfW Sedion 261 W d w  b M i p e l k n s . I b m  LWW. 
Exdrwg, GWm, Impbmentath d ths  Local Compe@km Pmviskns Ortho Te- - t ionsActd 
lam, m ~ w n t  or rns S ~ S  mmg ~chgnced Te-rnmimtions CWBMRY, i a  FCC ~ c d  
18978,g 828 (2003) (Triennial Review Order‘ or 7RW), Issued alter execution of the Agreement. the 
FCC affirmed its prior sanctlanlng of the pertles’ agreement to condud audits using Ind-ndenf auditon. 
T h  FCC also ruled tM the independed auditor must perlorm its audi in acmlanCa wtth the standards 
establlshed by the Amdcan M u t o  for CertiASd Publlc Accountants (‘AICPAI). M s  nquirement thd 
the audils confom to AICPA standards was not part of W SOC and, h Its TRO, 9 622, the FCC 
acknawledged that It was adopa*ktg audilhg procedures -ampamble’ to M in some respects different 
from those in the SOC. Naverthdess, although regulrwnerrts newly lmpossd by the TRO may not apply 
to 8~~ concluded pursuant to Intemnedion agreements entered pior to Issuance of the TRO, the 
FCC’s efnrmation of the requirement that an Wtdcpenderrl auditor‘ conduct E€L audits and itS ~ H n g  
regardlng adherence to AICPA slandards pmvlde hlghly persuasive comboration that the FCC *mended 
the SUC lo requke, at a mlnhum, that a licensed pmfesslonal perform EEL audtts. 
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to Section 4.5.1.5 of Attachment 2 of the Agreement, the #edibility of the auditor as well 
as the credibility of the auditor‘s work is subject to challenge and may be offered a5 a 
defense to any such complaint. 

CONCLUSION 

Having complied with the requirements of Section 4.5.1.5 of Attachment 2 of the 
Agreement, BellSouth is entitled to audit NewSouth’s recards in Order to vem the type 
of traffic being transmitted over combinations of loop and transport network elements. 
BellSouth is not required to make any further or additional showings regarding 
entitlement to audit NewSoulh’s records under the Agreement in advance of the audit. 
while a third party selected to condud an EEL audit is required by the FCC’s SOC to be 
an independent auditor, the seledion of the third party is a matter for BellSwth that is 
not subject to NewSouth‘s or the Commission’s approval, at least in the first instance. 
Any challenge regardii the audita‘s qualifications or allegations of bias is properly 
reserved for a complaint proceeding initiated under Section 4.5.1.5 pursuant to the 
dispute resolution process of the Agreement. 

IT IS, THEREFORE, ORDERED as follows: 

1. That NewSouth’s motion for oral argument is denied; 

2. That NewSouth’s request for a full evidentiary hearing is denied; 

3. That BellSouth’s request for summary disposition is allowed; 

4. That BellSouth has met the requirements of Section 4.5.1.5 of 
Attachment 2 of the Agreement and is therefore entitled to audit NewSouth’s records to 
v e r ’ ~  the type of traffic being transmitted over EEL circuits; and, 

5. That NewSouth shall permit BellSouth’s &sen auditor to conduct the 
audit as previously noticed by BellSouth and the audit should begin no later than 
45 days from the date of this Order. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 24th day of August, 2004. 
. .  + . . . - . .  , .- . .  

NORTH CAROLINA UTILITES COMMISSION 

Patricia Swenson, Depuly Clerk 

twBo804.01 
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Under Geargisl law, a jwlgment used as a basis fa the a P p r ' i  of cdlateral 
estoppel (issue preclusion) must be a judgment. CslLakeview d GwinneH, he, v. 
R W  DevetOpment Partnets, 268 Ga. App. 480,602 SE2d 140, fcw &nW, ced. 
denied, (2004); Graene v. Tiansl#KtIns. Co., 169 Ga. App. 504,313 S.E.2d 761 (1984). 
A judgment is not find as long as there is a right to appellate review, a g . ,  when an 
appeal has been entered within the time allcrwed. Id.;,lexinqfon M o p m ,  hc v. 
U'Neel construdran ' Co. , I~ , l$3Ga.App.440,238S.E~dnf (~Qn) .  InGeorgSa,a 
judgment is suspended when an appeal is entered within-th6lime allcnned..ld. On the 
tads d the matter now befors the Commlssiwr, BeISaAh-hasr.filed;adimdy eppeal d 
the GPSC N u m  decision? tt necessarilyfdkws h t  the WSCsjudgmeWn N m  is 
not final and, theralare, be the basis d the qqkadon af the docbine of 
callateraf estappel. The Georgia c m t s  would nat give preclusive effect to the GPSC 
decision mder the chmsbmm Thus, the Comrnhsion is not requlmd to give ths 
decisiongmterefkl wweight ofauthoritythan it wou(d b e g h  under Gewgia h v  
by-aa- 

- .  .. , .. .. ' . '  
. . . . . , I  .. .* 

I * . . .. .. a .  

. -  : . f:. i 
, ,.. . : 

. .  
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meaning of an agreement it approved would be undermined, and the d e  Congress 
presaibed fw stale commissb under the Ad W d  be subverted, if the commissions 
are bound by the interpretations of OIJIW state commissiwrs. A)lawing om state to 
make apprwds, rqectbns an#w interpretations that am binding on all the other states, 
would in essence eataMish a naliond standard and desb'oy the state-by-state &me 
Wibycongress .  seeki 

ISSUE 2 Is WtSouIh entitled to conduct an eudit of N N d  EEls under 
Peragtaph 10.5.4 af AtWmml2 d the Agmmmt? 

Be!lSouth, an inamt>ent locd e m  c#rier (XEC), and NuVox, B 

Td-unieations Act ob 1996 ('the Act') etnd was appraved by tb Commission an 
Navember 8,2000. Section 23 afthe Gmwal Terms and cwrditiorw ofthe Agrement 

accordance with the laws of the State of Georgia. The "Compliance with- Applicable 
Law' clause pvides in Paragaph 35.1: 

competing i d  provider (-CLP), entered into the A g e m d  effedive mhne 30,2000. 
The Ageement was VODLlntarity negotiated puruanl to section 252 of the 

p!Dvwls that the Agrement shall be govemed by, COCI8fTCIOCJ and enforced in 
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Each Party shall comply at its am expense with an applicable fedWaf, state, 
and laml statutes, laws, des, regulations, codes, eflective orbers, 
decisbm, ~njunciions, judgments, awards and decrees th& relate to its 
ob#gations mder this Ageement. Nothing in this Agmmmt shall be 
construed as requiring ar permitting eithw Party to contravene any 
mandatory requirement of Applicable Law, and m * n g  herein shall be 
deemed to prevent either Party from ll3mwhg it3 costorothemrsa billing 
the other Paty for complimca with the Order to the exlent rsqurted or 
permitted by the term d sucJl Order. 

Wth regard to BdfSouWs providng EEL combinations to N W &  
Paragraph 10.2.2 of At&ehment 2 provides: 
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Tfie compardes m u e d  to discuss the matter, kn mithew subslarrtially 
changed its positkn. BellS#rth d n u e d  to m i d n  it had a right to audit NuVo2 

NuVox~ontinuedtodisputef3ellSouth's~ to an audit based onitspcsitionthf4 
BellSouth had not met the mdit m$.immt B of the SOC. 

EELS and that it had me! the r e q u i m w s  of both the Agreement and the soc, while 

The A g m  provides that the laws of the State of Georgia shall gwem 
mstrudion d the Agrement. North Carolina courts have w e d  the validity of 
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such ehdce of IRW prwiSm. Behr v. Behr, 46 N.C. App. 694,266 S.E.2d 383 (1980). 
Therefore, the Commission will atnstfue the Agreement in accard with Georgia bw. 
Under Georgia law, conlrad cwshdkm is kritialty a matter of Law for the court 
$chWartt w. Uads  W d  Msnegeiment G m p ,  237 &+ App. 656, 516 S.EZd 371 
(1999). W the contract language is dbar and uwbiguous, the ewrf must enforce the 
cocltred accMding to its temrs. Id. Tha court must determhewkthw the .oontrad is 
clear and unambiguous by lookingtothe contrad alone for its meanh~. Id Parsgreph 
10.5.4 of Att&mmt 2 d ttw Agreement provides BeUSouh the to a d i t  NuVox‘ 
EELS a ~ * - t d :  
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that we should restrid parties from relying on m e  agreements.' H m ,  it follows that 
the Parties were free to nego(iate and a p e  upon tenns for heir irdmnection 
agreement that wre different from any s t w  reqaments of the SOC. wing 
entered into the A$eement, the Parties' dealings are now by the mfic 
terms of the Agrewnent and not the general provisions of Sections 2 5 1 ~ ~ 1 2 5 2 a f t h e  
Act or FCC rulings and orders 'bwd plmmt to the dated 88Ctjm. Aocwdin$y, 
pwswnt to P ~ p h  10.5.4 d Attachment 2 dthe Agteement, BeHsouth i s d e d  to 
audit NUVd EELs an 30 days pior notice, Qrovlded that Bellsouth pays for the audit' 
and has not concluded such an audit within a twelvemonth peW Because the 
Agreement dearly addnwtes the subject of when Bellsouth is entitled to condllct an 
audit there is no need to laak to the SOC for OQher possible requirements regarding 
when Bellsauth may audit k V o d  EELs. 

h addition, tothe e>dent the Compliance with Appkde Law &use maycreale 
any awguity or cdHRid with the auclit pouisi#rs of Paragraph 10.5.4 (the Commission 
daes nd find ambi@ty), the Sqmme Court of Oeorgia has hela 

Centml Georgia uecbic IUembeis#?ip Cop., 217 Ga. 171, i7S74.721 S.E.2d 044, €46 
(1S1) (suOtina 3 corbin, pA76, Cantracts §547). The cwrt of Appeals of Georgia has 
upheld this prindple rnmmus times, stat*hg that W t m  a provision SpeCificaUy 
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addresses the issue in question, it prevails oyer any conflicting wneral language.'' 
T o w  Rcybcts, LLC Y. MarpuiS Towec Inc., 267 Ga. App. 164,598 S.E.2d 883 (2004); 
Deep Six, Inc. v. Akmhy, 246 Ga. App. 71,538 S.E. 26 886 (m00); WwTtE, 237 
Ga. AF;rp. at 661,516 S.E2d at 375. Therefore, inasmch'as the audit provisions of the. 
Ag~wnent before the Commission come mer the Appscable h - d a u s e  and 
specifically addre- the 
while the Applicable Law dawe is QWIW and broadty indusive in nekrre, the audit 
p r ~ ~ ~  uf the Agreement prevail over the general dause. 

d h e n  Bdlsouth is entitled to audit~NuVox' EELS, 

Regarding the Agruement at hand, the SOC was part of the exisling law st the 
time the Parties entered into the Agreement. Under Georgia law. the Parties w e  thus 
bound toabide by applicable d & n g  bw, Le.. the SOC, but only asto those matters not 
addressed m the Parties' vduntanly negotiatad Agrement, On the face of the 
Agreement, in Paragraph 10.5.4, the Parties addressed and did not remein silent on 
Wwnm Bellsouth would be entitled to condud an auclit and the manner in which 



Beltslouth mld initiate an audit. These matters were dealt with by the Perties. The 
Parties suppkdthelrwn terms and did not leave them to be filled in or determined by 
e>dsthg taw. Thus, bhmq these Parties, after entering into the Agreement, the 
standards of the e>dsting lew were no longer part of the applicable law gavemlng when 
and how an EEL aut%? aXrd be Wbd. Instead, the terms ofthe became 
the eppliWe lawregarcfing entttlemsntto and inltiaticmof an EEL Budjt. 

, 
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resbiction on Its audit rights, that it nd condod an audit of NuVox' records more than 
once in any twebeimmth period Aocordingty, BeUSouth is entitled under the med 
upon terms crl the Agreement toSamdud an audit od NuVox' EELS w t b u t  having to take 
any further action t o w  either its entitlement or its decision to condud m audit 
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Subsequent io its initial O b w m t h s  and CMICB~S, as sworn to h the Miit of Jeny 
D. Hendrix (Exhibit C to BellSouth's Motion for Summary Disposition), BdlSouth futher 
anaJyred its customer m d s  and found that BellSouth was providing local exchange 
mice to a number of NuVof EEL- eusfwners, including custanets in North 
Carolina. NuVox cannot be the exdwhre provider where Bensouth is providing tocd 
exchange senrice. Again, such &sewdons Hwld r e m b l y  CWJSB Bellsooth a 
legitimate amxm about whether NuVox' se#-eertificetiona for special access 
0er-m were m e .  The concerns raised by the obswvations BellSouth 
communicated to NuVox are suffiaemt to met the thmstdd reqdmnent of having a 
collc8m. Thus, 8eHS6uvI has met any SUC requirement. if applicable, that it have a 
concern pdCKm cmdxthg an EEL audit. 

ISSUE 3: Is Bellsouth requLed to prwe tbt it has sdected sn independent adlor 
prior toconducting m Budf of NuVolC EEb? 

13 
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CONCLUSIONS 

IT IS, THEREFORE, ORDERED as fdlcnws: 

1. 

4. That BellSoWl has mst the requkemew d section 10.54 d 
Attadwnent2 of the m n t  and is theref#e entitled to audit NuVox' recards to 
verify the type dtrafic being frarrsmitied oyer EEL circuits; 



6. That BellSouth's request for interest on the amount of the difference 
between €El rates paid by NuVox and special access rates that may be fomd 
appt)cahle should be made in a comp!drH brougM pursuant to Paragraph 10.5.4 of 
! u h ~ h m t 2 d  the Apmant ,  and is, theretore, denled because it is not appropiatdy 
Won, the commisskm atthb t h e  h this procwldhg. 

ISSUED BY ORDER OF THE COMMISStON. 
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