
. 112 State Sweet 
QraweT 20 

Montpelier, VT 0562W701 
Tel.: (802) 828-2358 

State of Vermont 
Public Service Board 

April 7,2005 

Roseann B. MacKechnie, Clerk 
Office of the Clerk 
United States Court of Appeals, Second Circuit 
Thurgood Marshall United States Courthouse 
40 Foley Square 
New York, NY 10007 

A 
'ITYKDD (VTk 1-800-734-8390 

' Fax: (802) 828-3351 
E-Mail: clerk@psb.state.vt.us 

Internet: http://www.state.vt.us/psb 

BY FEDERAL EXPRESS 

Re: Vermont Public Service Board v. Federal Communications 
Commission and United States of America, Docket No. 05-1578-AG 

Dear Ms. MacKechnie: 

Enclosed for filing on behalf of the Vermont Public Service Board are an original 
and one copy of Form C-A for the above referenced proceeding. The original and copy 
each include a copy of the Order appealed from. 

I have also included a third copy of form C-A that I request be date-stamped and 
returned to me in the enclosed envelope. 

Because this is an appeal from an agency decision, I have not ordered a transcript 
7 r o m  any court reporter, and I am not filing a Form D. 

CMP 

CBM 
CTW 
ECR 

The docket fee was paid previously with the filing of the Petition for Review. 

Thank you. 

Sincerely, 

Peter M: Bluhm, Esq. 
Attorney for Vermont Public Service Board 



Form C-A (for Agency Cases) 

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 

/ / APPLICATION FOR ENFORCEMENT / XX / PETITION FOR REVIEW 

PRE-ARGUMENT STATEMENT 

NAME OF AGENCY: Federal Communications Commission 

AGENCY DOCKET NOS.: CC Docket No 98-1 70; CG Docket No. 04-208 

DOCKET TITLES: In the Matter of Truth-in-Billing and Billing Format; In the Matter of National 
Association of State Utility Consumer Advocates’ Petition for Declaratory Ruling 
Regarding Truth-in-Billing. 

ORDER NUMBER: FCC 05-55 DATE ENTERED: March 18,2005 
ORDER TITLE: Second Report And Order, Declaratory Ruling, And Second Further Notice Of 
Proposed Rulemaking 

APPROXIMATE NO. OF PAGES IN RECORD: 4,000 pages (1,047 + 20,774 records) 
NO. OF EXHIBITS: None 

JURISDICTION OF COURT OF APPEALS: 47 USCA 5 402(a); 28 USCA 5 2342(a), 2344. 

HAS THIS MATTER BEEN BEFORE THIS COURT PREVIOUSLY? / / Yes /XX/ No 

ATTORNEY FOR 
PETITIONER: Vermont Public Service Board 

Peter Bluhm, Esq., Special Assistant Attorney General 

112 State Street, Drawer 20 
Montpelier, Vermont 05620-2701 
(802) 828-2358 

ATTORNEYS FOR 
RESPONDENTS : Federal Communications Cornmission 

Austin C. Schlick, Acting General Counsel 

445 12 Street SW 
Washington, D.C. 20554 
(202) 418-1700 

Laurence N. Bourne, Attorney 
Federal Communications Commission 
445 12 Street SW 
Washington, D.C. 20554 
(202) 418-1740 

APPEAL TAKEN: / XX / AS OF RIGHT / / BY DISCRETION 
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(SPECIFY STATUTES UNDER WHICH APPEAL IS TAKEN): 47 USCA 0 402(a); 28 USCA $ 
2342(a), 2344; 5 USCA $706. 
PETITIONER IS: / / AGENCY / / OTHER PARTY / X X /  NON-PARTY. 

SPECIFY STANDING: The FCC order preempts states from prescribing line item billing standards 
for wireless carriers. Petitioner made an exparte filing with FCC Commissioners opposing that 
action. Petitioners also are harmed by the preemption because states can no longer control the 
presentation of state taxes on wireless carrier bills. The agency decision will or may affect several 
Vermont taxes, including the utility Gross Receipts Tax, the Sales Tax and the Vermont Universal 
Service Fund charge. 

FACTS UPON WHICH VENUE IS BASED: Petitioner’s principal office is within the Second 
Circuit. 28 U.S.C. $ 2343. 

NATURE OF ORDER ON WHICE REVIEW OR ENFORCEMENT IS SOUGHT: Administrative 
Regulation / Rulemaking 

CONCISE DESCRIPTION OF PROCEEDINGS BELOW AND ORDER TO BE REVIEWED OR 
ENFORCED (NOTE THOSE PARTS OF THE ORDER FROM WHICH RELIEF IS SOUGHT): The 
proceedings below were initiated by a petition filed by the National Association of State Utility 
Consumer Advocates. The petition sought a declaratory ruling prohibiting certain billing practices by 
both wireline long distance carriers (interexchange carriers) and wireless telecommunications carriers 
(CMRS carriers) on grounds that such practices were not consistent with the FCC’s “Truth-in-Billing” 
order and related orders. After taking comment and reply comment, the FCC issued an order that 
preempted states from prohibiting CMRS carriers from showing, or requiring them to show, certain 
line items on customer bills. See T[ 32. The primary basis of this decision was that “line item” billing 
amounts to “rates” under 47 U.S.C. 332(c)(3)(A). Relief is sought from this preemption decision. 

ISSUES PROPOSED TO BE RAISED ON PETITION OR APPLICATION: 

3) 

4) 

Whether the order exceeds the FCC’s statutory jurisdiction and authority under 47 
U.S.C. $ 332(c)(3)(A) because line item billing is not “rates” under that statute; 

Whether the order was contrary to constitutional right, power, privilege, or immunity of 
the states with regard to their taxing powers. 

Whether the order was arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law because it fails to state a sufficient basis for preemption. 

Whether the order was without observance of procedure required by law because it was 
issued without sufficient notice. 

RELIEF SOUGHT: To reverse the agency action that preempts states from prohibiting CMRS 
carriers from showing, or requiring them to show, certain line items on customer bills. 
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TO YOUR KNOWLEDGE, IS THERE ANY CASE NOW PENDING OR ABOUT TO BE 
BROUGHT BEFORE THIS COURT OR ANY OTHER COURT OR ADMINISTRATIVE 
AGENCY WHICH ARISES FROM SUBSTANTIALLY THE SAME CASE OR CONTROVERSY 
AS THIS APPEAL: Yes. 
INVOLVES AN ISSUE SUBSTANTIALLY THE SAME, SIMILAR, OR RELATED TO AN 
ISSUE IN THIS APPEAL? Yes 
Docket No. 05-1 1682-D 
Case Name: National Association of State Utility Consumer Advocates v. Federal Communications 
Commission and United States of America 
Court or Agency: U.S. Court of Appeals for the Eleventh Circuit 
Citation: 
Number: 

Please note: The FCC has submitted this case to the Panel on Multidistrict Litigation. 

For Petitioner Vermont Public Service Board: 
April 7,2005 

Special Assistant Attorney General 
112 State Street, Drawer 20 
Montpelier, Vermont 05620-270 1 
(802) 828-2358 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

Vermont Public Service Board 
Petitioner, 

V. 
Federal Communications Commission 
and United States of America, 

Respondents 

CERTIFICATE OF SERVICE 

c I, Peter M. Bluhm, do hereby certify that I caused a copy ofthe Form C-A to be served 
by First Class Mail on this date on all parties on the attached service list. A copy of the FCC’s 
Order is attached to the original filing at the Court, but it was not included with the service 
copies. The Agency’s order is available at: 

http://hraunfoss.fcc.govledocsgubliclattachmatcWFCC-05-55A 1 .pdf 

Dated: April 7,2005 

Austin C. Schlick 
Acting General Counsel 
Federal Communications Commission 
445 12th St. SW, Room 8-A741 
Washington, DC 20554 

Laurence N. Bourne, Attorney 
Federal Communications Commission 
445 12 Street SW 
Washington, D.C. 20554 

Albert0 Gonzalez 
Attorney General of the United States 
10th St. & Constitution Ave. NW 
Washington, DC 20530 

Respectfully submitted, 

Peter M. Bluhm, Esq. 
Special Assistant Attorney General 
Attorney for Petitioners 
Vermont Public Service Board 
112 State Street, Drawer 20 
Montpelier, Vermont 05620-270 1 
(802) 828-2358 

AARP 
601 E Street, NW 
Washington, DC 20049-0003 

AT&T Corp. 
One AT&T Way 
Room 3A227 
Bedminster, NJ 07921 

AT&T Wireless Services, Inc. 
Mintz, Levin, Cohn, Ferris, Glovsky and 
Popeo, PC 
701 Pennsylvania Ave., NW, Suite 900 
Washington, DC 20004 
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BellSouth Corporation 
675 West Peachtree St., NE, Suite 4300 
Atlanta, GA 30375-001 

California Public Utilities Commission 
505 Van Ness Avenue 
San Francisco, CA 94102 

Cingular Wireless LLC 
5565 Glenridge Connector, Suite 1700 
Atlanta, GA 30342 

Coalition for a Competitive 
Telecommunciations Market 
Law Offices of Thomas K. Crowe, P.C. 
1250 24th Street, NW, Suite 300 
Washington, DC 20037 

Consumers Union, The National Consumer 
Law Center 
1300 Guadalupe St., Suite 100 
Austin, TX 7870 1 

CTIA - The Wireless Association 
1400 16th Street, N.W., Suite 600 
Washington, D.C. 20036 

Indiana Utility Regulatory Commission 
302 W. Washington St., Rm. E-306 
Lndianapolis, IN 46204 

Iowa Utilities Board 
350 Maple Street 
Des Moines, Iowa 503 19 

Leap Wireless Lnternational, Inc. 
Latham & Watkins LLP 
555 Eleventh Street, N.W., Suite 1000 
Washington, D.C. 20004-1304 

Massachusetts Office of Attorney General 
One Ashburton Place 
Boston, MA 02108 

MCI, Inc. 
1133 19th Street, NW 
Washington, DC 20036 

Minnesota Department of Commerce 
85 7th Place East Suite 500 
St. Paul, MN 55101-2198 

Global Crossing North America, Inc. 
1080 Pittsford-Victor Road Commissioners 
Pittsford, NY 14534 

District of Columbia, Office of the People’s 
Counsel National Consumers League 
1133 15th St., NW, Suite 500 
Washington, DC 20005 

National Association of Regulatory Utility 

1 10 1 Vermont Avenue, Suite 200 
Washington, D.C. 20005 

1701 K Street NW; Suite 1200 
Washington, DC 20006 

Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

IDT America Corp. 
520 Broad Street 
Newark, NJ 07 102 

Indiana Office of Utility Consumer 
Counselor 
100 N. Senate Ave., N501 
Indianapolis, In 46204-22 15 

National Telecommunications Cooperative 
Association 
4121 Wilson Boulevard, 10th Floor 
Arlington, VA 22203 

New Jersey Division of the Ratepayer 
Advocate 
3 1 Clinton Street, 1 I th Floor 
P.O. Box 46005 
Newark, NJ 07101 
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Nextel Communications, Inc. and Nextel 
Partners, Inc. 
2001 Edmund Halley Drive 
Reston, VA 20191 

Public Utilities Commission of Ohio 
180 E. Broad Street, 9th Floor 
Columbus, OH 43215 

Rural Cellular Association 
Lukas, Nace, Gutierrez & Sachs, Chtd. 
11 11 19th Street, N.W., Suite 1200 
Washington, DC 20036 

Rural Telecommunications Group, Inc. 
Bennet & Bebbet 
1000 Vermont Ave., Suite 1000 
Washington, D.C. 20005 

Rural Wireline Carriers 
Law Offices of Susan Bahr, PC 
PO Box 86089 
Montgomery Village, MD 20886 

Satellite Receivers, Ltd., Cash Depot, Inc., 
and Mr. David Charles 
Irwin, Campbell & Tannenwald, P.C. 
1730 Rhode Island Ave., NW, Suite 200 
Washington, D.C. 20036-3 101 

SBC Communications, Inc. 
1401 I Street NW, Suite 400 
Washington, DC 20005 

Sprint Corporation 
401 9th Street, NW, Suite 400 
Washington, DC 20004 

Tennessee Emergency Communications 
Board 
400 James Robertson Parkway 
Nashville, TN 37243 

State of Texas 
Office of Attorney General 
300 W. 15th, WPC Bldg., F1. 9 
Austin, TX 78701 

Telecommunications Research and Action 
Center 
P.O. Box 27279 
Washington, D.C. 20005 

Teletruth 
826 Broadway, Suite 900 
New York, NY 10003 

T-Mobile USA, Lnc. 
Kelley Drye & Warren LLP 
1200 19th Street, N.W., Suite 500 
Washginton, D.C. 20036-2423 

TracFone Wireless, Inc. 
Greenberg Traurig, LLP 
800 Connecticut Avenue, NW Suite 500 
Washington, DC 20006 

United States Cellular Corporation 
Holland & Knight LLP 
2099 Pennsylvania Avenue, NW, Suite 100 
Washington, DC 20006 

United States Communications Association 
1095 Ave. of the Americas, Room 3 106 
New York, NY 10036 

United States Telecom Association 
1401 H Street, NW, Suite 600 
Washington, DC 20005-2 164 

The Utility Reform Network/Utility 
Consumers Action Network 
71 1 Van Ness Ave., Suite 350 
San Francisco, CA 94102 

Verizon 
15 15 North Courthouse Road, Suite 500 
Arlington, VA 
22201-2909 

Verizon Wireless 
1300 I Street, NW, Suite 400 West 
Washington, D.C. 20005 
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