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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint by Florida BellSouth 1 Docket No.: 050194-TL 
Customers who paid fees to BellSouth 

Miami-Dade County Ordinance Section ) 
2 1-44 (“Manhole Ordinance”) and request ) 
that Florida Public Service Commission ) 
order BellSouth to comply with Section ) 
A.2.4.6 of General Subscriber Service Tariff) 
And refund all fees collected in violation ) 

Telecommunications, Inc. related to 1 

Thereof. ) 
Filed: April 27. 2005 

RESPONSE TO BELLSOUTH’S MOTION TO DISMISS 

Pursuant to Rule 28-106.204, Uniform Rules of Procedure, Petitioners file this 

Response to the Motion to Dismiss the above captioned complaint arid reqmst that the 

Public Service Commission (“PSC”) deny BellSouth‘s Motion to Dismiss. In support 

thereof, Complainants state the following: 

Background 

Over twenty years ago, Bellsouth sought and obtained permission from this PSC 

tn charge its custr\merc rcsidizg ir, ?iIiz~i-Dade C ~ x t y  a fee fer expenses it a!lcgcd!j: 

incurred in connection with Miami-Dade County‘s Manhole Ordinance (“Manhole 

Ordinance”). That authority. however, contained a very important limitation: the amount 

Bellsouth charged its customers could nor be more than the actual expenses it incurred as 

a result of complying with the Manhole Ordinance. To insure compliance with this 

limitation, Bellsouth was required to perform an audit of its Manhole Ordinance related 



costs every six months and to refund its customers for any charges billed which exceeded 

those actual costs.’ 

In the twenty years since Bellsouth got permission to charge its customers the 

Manhole Ordinance fees, it has not once performed an audit to reconcile the charges 

imposed upon its customers to the actual costs it incurred as a result of the Manhole 

Ordinance. Then, on May 6,2004, Petitioners in this action - Miami-Dade County 

Bellsouth Customers -- filed a consolidated lawsuit against Bellsouth demanding that 

they do what they had failed to do for all those years and rzconcile the actual Manhole 

Ordinance Costs to the charges it had imposed upon its Miami-Dade County customers. 

Not surprisingly, Bellsouth made its first adjustment in more than twenty years to the 

_Manhole Ordinance fee shortly after Petitioners’ lawsuit was filed. Tkroughout the 

history of this dispute. BellSouth has never denied that it failed to conduct an audit and to 

reconcile customers’ bills. 

Bellsouth’s response to Petitioners’ lawsuit was to move to dismiss it. arguing 

that Petitioners’ claims were not properly before the court and instead should be decided 

hy the PSC. Indeed, Ee!!so~&’s ! m y r s  repeatedly pressed this zr1-gument both ir, their 

papers and hearings on the matter. “This Court should say to [Petitioners]. take your 

claim to the right forum, that is the Public Service Commission. that can give you all the 

’ Bellsouth General Subscriber Service Tariffs, Section A.2.4.6 provides: 

When the Company [Bellsouth] by virtue of its compliance with a municipal or county ordinance. incurs 
significant costs that would not otherwise normally be incurred, all such costs shall be billed. insofar as 
practical, pro rata, per exchange access line, to those subscribers receiving exchange service within the 
municipality or county as part of the price for exchange service. 

A n  ect in la ter l  monthly a m n i i n t  o f  ciirh r m t c  chall he hilled to the n f f w t e r l  siihcrrilwl-s m r h  month a n d  an 
adjustment to reconcile these estimates to the actual costs incurred for the six-month periods ending June 
30 and December 3 1 of each year shall be applied. 
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relief you seek in this court.” Hightshoe. et. a1 v. Bellsouth Telecommunications. Inc., 

Case No. 03-26623-CA11, Tr. Dated November 3, 2004 at 19 (attached as Ex. A). And, 

in their Reply in Support of their Motion to Dismiss, Bellsouth wrote an entire section 

entitled “The PSC is Authorized to Award the Relief Sought by Plaintiffs.” Bellsouth 

Reply in Support of Defendants‘ Motion to Dismiss (“Reply”) at 6 (attached as Ex. B). 

Ultimately, the circuit court agreed with Bellsouth and abated the complaint so that 

Plaintiffs could bring this matter to the PSC as Bellsouth had suggested. 

Having gotten their cake. Bellsouth now seeks to eat it too. It has moved the PSC 

to dismiss Petitioners’ Complaint contending that they lack standing to bring their claims 

and that the PSC lacks the authority to grant the relief Petitioners seek. Like a dog 

chasing its tail, BellSmth would have its Miami-Dade Coufity customers stuck in a 

revolving loop, shuffling endlessly between circuit court and the PSC, unable to have its 

claims against BellSouth addressed in either forum on the merits. In addition to the fact 

that. in light of their prior arguments, this position is extremely disingenuous, Bellsouth’s 

arguments are both legally and factually flawed. For the reasons set forth below-, 

RPllsoL!th’s mctics should b? der,ied.2 

Named P a r e  Standing 

The Petitioners in this matter are three individuals and one business who were 

Bellsouth customers and mho were charged and paid the “Cost of Dade County Manhole 

Ordinance #83-3” fees. Compl. 11 2. 3. 5 .  The Petitioners have alleged that Bellsouth 

has failed to comply with its Tariff. Part A2.4.6. in that it has failed to conduct semi- 

annual audits to reconcile the Manhole Ordinance charges levied upon them with the 

In the alternative. Petitioners would suggest that the PSC enter an Order which acknowledges the fact that 
the matters in the complaint are and wet-e properly before the Circuit Court. 
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actual Manhole Ordinance charges it has incurred. Compl. T[ 21,22,24. Consequently, 

Petitioners allege, they have been overcharged by Bellsouth for the Manhole Ordinance 

fees. Compl. TI 25. 

A complaint is appropriate before the PSC when a person complains of an act or 

omission by an entity subject to Commission jurisdiction that affects the complainant’s 

substantial interests. See 25-22.036(2); Agrico Chem. Co. v. Dep ’t of Environ. Reg., 406 

So.2d 478 (Fla. 2d DCA 1981). Substantial interests are affected when the party will 

suffer an injury in fact and the injury suffered is of a type that the proceeding is designed 

to protect. Id. at 482. 

Petitioners clearly satisfy these requirements. They have alleged that they are 

Bellsouth customers, that they have been charged the Manhole Ordinance fee, that they 

have paid the Manhole Ordinance fee, that Bellsouth has failed to conduct a semi-annual 

audit, as required by their Tariff, to determine the correct Manhole Ordinance fee, and 

that, as a result the Petitioner’s have been overcharged for the Manhole Ordinance fee. 

Petitioners have specifically and precisely alleged an injury in fact - an injury which has 

incurred and is continuing, 

Bellsouth’s arguments that the Petitioners have not adequately alleged “injury in 

fact” simply ignore the allegations of the Complaint. Bellsouth asserts: “Because the 

Complaint does not allege that the Complainants paid more than they shouid have in fees 

- or even that they paid the fees at all -the Complaint does not satisfy the first prong of 

the Agrico standing test, which requires a demonstration of ‘injury in fact which is of 

sufficient immediacy’ to entitle a person to a hearing.” RepZy at 4. In fact, Petitioners 

allege both of those things: “This is a complaint brought on behalf of the petitioners 
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identified below and all other Bellsouth customers who paid the “Cost of Dade County 

Manhole Ordinance #83-3” fee.” Compl. 7 3. “As a result of BellSouth’s non- 

compliance with the Tariff, it has overcharged, and currently overcharges, customers for 

the Manhole Fee in violation of the Tariff.” Compl. $I 25. A cursory review of the 

Complaint should have revealed to Bellsouth that the premises of its argument are simply 

false. Consequently, its argument is completely without merit. 

Bellsouth next tries to argue that the Petitioners lack standing because the relief 

that they seek “is speculative in that it is not contemplated by the Bellsouth Tariff.” 

Reply at 5.  While confusing and poorly asserted, the gist of this argument appears to be 

one of  semantic^.^ Bellsouth argues that because the Bellsouth Tariff requires Bellsouth 

to “reconcile” the charges imposed upon its customers for the h4anhole Ordinance with 

the actual costs it incurs for compliance with the Manhole Ordinance, the Petitioners 

request that any Manhole Ordinance overcharges be “returned” or “refunded” is 

speculative. Bellsouth’s argument is ridiculous. If Bellsouth has overcharged its 

customers for the Manhole Ordinance fee for two decades and the Tariff mandates that it 

reconcile” its estimated chzges with its xtua! cssts, hcw is it g c i q  to accomplish thzt bC 

reconciliation? Obviously, it will be required to return or refund the overcharge to its 

customers including the Petitioners. Instead of playing word games, Bellsouth should be 

tzking steps to comply with its Tariff and refund the overcharges it has levied on its 

Miami-Dade County customers for the last twenty years. 

’This argument also flies in the face of Bellsouth’s previous averment to the circuit court that the PSC is 
authorized to award the relief sought by the Petitioners, 
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The Putative Class 

Petitioners have alleged that the Manhole Ordinance fee was applied uniformly 

and in the exact same way to all Miami-Dade County customers. Compl. 7 26. 

Similarly, the wrongful conduct Bellsouth has engaged in - failing to perform audits to 

determine its actual costs associated with the Manhole Ordinance and failing to reconcile 

those costs to the amounts that it actually charged its customers - has affected all its 

Miami-Dade County customers uniformly and in the exact same way. Until Petitioners 

filed their lawsuit, Bellsouth charged each Miami-Dade County customer $0.1 l/per line 

per month in Manhole Ordinance fees for more than twenty years. Until Petitioners filed 

their lawsuit, Bellsouth did not once “reconcile” those charges with the charges it actually 

incurred. To this day, Bellsouth has not gone back t s  reconcile those chsrges. As a 

result, each Miami-Dade County Bellsouth customer who paid Manhole Ordinance fees 

on every one of the customer’s lines has suffered the exact same injury and has the exact 

same complaint. 

Because all Miami-Dade County Bellsouth customers who paid the Manhole 

. ,1 r r n r - 7 9  Ordinzince fees have suffered the same i r ~ j ~ i - i a  m d  hme the 

resolution of the Petitioners’ Complaint will necessarily affect the members of the 

putative class. It would be the height of inefficiency to require each Bellsouth customer 

coiiiplalilib. m e  rbL s 

in Miami-Dade County who has paid the Manhoie Ordinance fee to file a complaint and 

proceed through the administrative process to receive the benefit that flows from the 

resolution of Petitioners“ claims. Not only would it be inefficient. but proceeding on 

behalf of less than all of those Bellsouth customers situated similarly to the Petitioners 
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would run afoul of the prohibitions set forth in Florida Statutes s$ 364.08 - 364.10 (all 

similarly situated telecommunications customers must be treated equally). 

When a publicly regulated utility company acts in a manner that uniformly affects 

a class of its customers, the expected and ordinary method of addressing the conduct of 

the public utility is through the class-action vehicle. When a court determines that the 

matter is one over which the PSC exercises primary jurisdiction, the ordinary course is to 

send the matter as a whole -both the Petitioners and the putative class -to the PSC for 

disposition. See Floridci Power & Light Co. I‘. Albert Litter Studios, h e . ,  2005 WL 

475441 (Fla. 3d DCA March 2,2005) (“The essence of the purported class-action claim 

against FP & L is a refund of money customers paid FP & L for electricity they did not 

actually use. ,7w-tsdicfionJfer uctiovzs such GS tizis poyerlj; sesides in the Commission. ”) 

(emphasis added): Richter v. Florida Power Corp., 366 So.2d 798 (Fla. 2d DCA 1979). 

In urging that this matter be dismissed. Bellsouth represented that Petitioners and the 

putative class would be better served by allowing the matter to proceed before the PSC. 

Reply at 10 (“Assuming Bellsouth erroneously calculated the Charge (which Bellsouth 

defiies), the affectec! g r o ~ p  of subscribers thit is the ‘class‘ in iiiix proceeding wouid 

obtain a larger benefit in a shorter time frame from the application of the PSC’s 

expertise.”) Relying on those representations, Judge Harnage specifically contemplated 

thar this maiter wouid proceed as a putative class before the PSC: “It also appears to the 

Court that pursuant to Fla. Stat. fj 364.285. the Florida Public Service Commission has 

the authority to provide the relief to the Plaintiffs and class sought in [the] lawsuit.” See 

Order of Abatement at 2. 
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The PSC has never ruled that it lacks the authority to deal with a class of 

customers wronged b j  a public utilitj . On the contrary. as noted above, the PSC is 

regularly referred cases brought on behalf of classes of utility consumers. To deal with 

these issues on an individual basis when they are matters which clearly affect classes of 

consumers as a whole. would thwart tlie intention of the legislature in charging the PSC 

with the task of protecting all public utility customers. See Fla. Stat. $ 5  364.01. 364.03- 

.035, 364.04-.051, 364.055, 364.057, 364.06-.063, 364.08.364.105, 361.14; see also 

Florida Administrative Code Rule 28-5 207 (allowing the consolidation of proceedings 

which involve similar issues of law or fact). 

Petitioners’ Requested Relief 

After repeatedly representing to the circuit coun that the PSC had the authority to 

grant the relief requested by the Petitioners in their complaint, Bellsouth now asks the 

PSC to dismiss Petitioners’ requests for the same relief they sought before the circuit 

court. Replj‘ at 8 (“Thus, the relief sought b j  Plaintiffs is precisely the type of remedy 

the PSC awards in proper circumstances.). The essence of the relief requested by 

leiitioiiei-s is that Beiisouth’s Tariff. specifically section A2.4.6. be enforced. As applied 

to tlie facts of this case, enforcement of Bellsouth’s Tariff requires that Bellsouth 

establish the actual charges it incurred for compliance with the Manhole Ordinance and 

that they then “reconcile” that amount with the amount that they have charged Petitioners 

and the class of similarly situated consumers. Petitioners have requested that any 

overcharges revealed in that process be returned with interest. Petitioners have further 

requested that the Tariff be enforced on an on-going basis and that Bellsouth be 

prevented from charging the Manhole Ordinance fee to its customers uiiless and until 

8 



Bellsouth complies with its own tariff. Ironically, it is Bellsouth that has made the 

argument that the requested relief is within the clear authority of the PSC. Reply at 7 - 8 

(“[Tlhe PSC is authorized to issue refunds to customers and former customers of 

Bellsouth. See Richter v. Florida Power Corp., 366 So. 2d 798, 801 (Fla 2d DCA 1979); 

Fla. Admin Code, Rule 25-41 14 . . . the PSC is authorized to award interest related to any 

refund. See Fla. Admin Code, Rule 24-41 14(4) . . . An injunctive order from this Court 

to set the Charge is not appropriate because this Court not only lacks the authority to 

regulate or adjust the rate, but should not place itself in the role of a surrogate PSC 

perpetually overseeing BellSouth’s rates and compliance with its tariffs. . . . The PSC is 

the state agency authorized by statute to regulate telecommunications companies and 

oversee the telecommunications companies’ compliance with their tariffs. See, e.g., Fla. 

Stat. $ 5  364.01(1), 364.01(2), 364.04, 364.051, 364.08.) (some internal citation omitted). 

Unless BellSouth intended to mislead the circuit court, BellSouth must stand by 

its own argument and citations of authority that establish that the PSC has the authority to 

issue the relief requested by the Petitioners. Petitioner would further point out, however, 

that no statute prohibits the PSC from srderizg or ecj~ining the tjjpe cjfrdief souglit here. 

While Florida Statute 5 364.015 allows the PSC to seek an injunctive order from the 

circuit court, it does not limit the PSC’s authority regarding injunctions. On the contrary, 

the enforeemelit of the provisions cited above necessarily contemplates a mandatory 

order or “injunction.” Had the legislature intended to make such orders an ultra vires act 

of the PSC, it would not have provided mandatory procedures for carrying out such 

orders. See, e.g., 8 364.03 Fla. Stat. To conclude that the PSC lacks the authority 

necessary to effect the requested relief would eviscerate the legislature’s charge to the 
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PSC to regulate telecoinmuiiications companies and to “protect the public health, safety, 

and welfare.” Fla. Stat. 5 364.01(2), (4)(a). 

In the alternative, if the PSC concludes that it lacks the authority to grant the 

requested relief. including the Petitioners request for attorney fees4, Petitioners 

respectfully suggest that the proper course of action for the PSC is to determine the 

matters properly within its jurisdiction and then allow the Petitioners to return to the 

circuit court to seek any relief that lies outside the jurisdiction of the PSC. Bellsouth’s 

argument that the PSC has primary jurisdiction over this matter was premised on the 

assertion that “rather than the parties bringing expensive accounting experts to testify 

before the trier of the fact in this Court, the PSC‘s experts can efficiently consider the 

innumerable issues that go into calculating the [actual cos: of c~llipliance with the 

Mailhole Ordinance] at no cost to the class.” Repi’‘) at 9. Once the PSC has performed 

that function. the rationale for abating this matter in the first instance will have been 

rendered moot. Once the actual cost of compliance has been determined, the expertise of 

the PSC will no longer be needed and this matter can be returned to circuit court where 

the qpmpriatte orders CZE be efiterec! withotit a y  doiibt about the j lirisdiciion or ‘me 

tribunal. 

f - l  

’ Contrary to Bellsouth’s assenion that the PSC has no jurisdiction to award attorney fees, the PSC has, in 
the past, reserved jurisdiction to do precisely that. See cg., Ciry of Hornesteud 1:. Joh~son,  760 So. 2d SO? 
84 11.7 (Fla. 2000) (“The PSC’s Order reserved jurisdiction to consider awarding attorney fees.”). The 
cases relied upon by Bellsouth for the proposition that attorney fees cannot be awarded by the PSC deal 
with the interpretation and application of specific statutes not at issue here, and deal with agencies other 
than the PSC. Moreover, the cases relied upon by Bellsouth deal with disputes between individual 
complainants and certain public utilities. Here. Petitioners seek to right a wrong that has been inflicted not 
only on themselves, but on all other similarly situated Miami-Dade County residents. As a matter of public 
policy, it would be unjust to require the Petitioners to bear the burden of enforcing Bellsouth’s Tariff and, 
in the process, obtaining relief for thousands of other Bellsouth customers. The simple reality is that 
individuals such as the Petitioner typically cannot afford to hire attorneys to fight against large public 
utilities who violate their own tariffs. Unless the cost of hiring attorneys can be defrayed through the award 
of attorney fees, wrongs such as that alleged in the instant matter will be left to stand and justice will not be 
served. 
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Conclusion 

For the reasons expressed above, Petitioners respectfully request that BellSouth’s Motion 

to Dismiss be denied. Petitioners also request that this case be maintained on its hearing 

docket as a formal proceeding because informal means of resolution have been attempted 

without success. 

Respectfully submitted this 27t” day of April, 20 

Aylstock, Witkin & Sasser. P.L.C. 
55 Baybridge E r i x  
Gulf Breeze. FL 32561 
Telephone: (850) 91 6-7450 
Fax : (850) 916-7449 

Lance Harke, Esq. 
Fla. Bar No. 863599 
Howard M. Bushrnan, Esq. 
Florida Bar No. 0364230 
HARKE & CLASBY LLP 

Miami. Florida 53 130 
Telephone: (305) 536-8220 
Fax: (305)  536-8229 

I55 South P v : i ~ ~ i  Aveiliie, Suite 600 

Barbara Perez, Esq. 
Fiorida Bar No. 989304 
Aronovitz Trial Lawyers 
Museum Tower. Suite 2700 
150 West Flagler Street 
Miami, Florida 33 130 
Telephone: (305) 372-2772 
Fax: (305) 375-0243 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Response to 

BellSouth’s Motion to Dismiss has been furnished by United States mail, return receipt 

requested and postage prepaid to BellSouth Telecommunications. Inc., 150 South Monroe 

Street, Suite 400, Tallahassee FL 32301-1556, on this 27th day of April. 2005 
n 

a. Bar No. 0109584 
oshua A. Jones, Esq. /? Florida Bar No. 0847292 1 

I/ Aylstock, Witkin & Sasser, P.L.C. 
55 Baybridge Drive 
Gulf Breeze, FL 32561 
Tel. 850-9 16-7450 
Fax 850-916-7449 
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EXHIBIT A 
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- - - - - - -  - - - - - - - - - -  - - - - - - - - - -  

The above-entitled cause came on f o r  hearing 

iefore the HONORABLE HENRY H. HARNAGE, judge of the 

hove-styled court, at the Miami-Dade County 

:ourthouse, on Wednesday, November 3, 2004, commencing 

.t 4:OO p.m. 

.PPEARANCES : 

BARBARA PEREZ, ESQ. I and LANCE A. HARKE, ESQ., on 

behalf of the Plaintiffs. 

WILLIAM F. HAMILTON, ESQ., and JENNIFER KAY, ESQ., 

on behalf of the Defendants. 

Job No. 668331 
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1 c  I d  
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i a  
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21 

22 

23 

24 

25 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

IN AND FOR MIAMI-DADE COUNTY, 
FLORi DA 

Case No. 03-26623-CA11 

KARLA KAY HIGHTSHOE, an individual, on behalf of 
herself and all others similarly situated, 

vs . COPY 
BELLSOC'TH TELECOMMUNICATIONS, INC. , a Georgia 
C s r p o r a t i o n .  

- - - _ _  - - _ - _ _ - - - - _ _ _ _ _ _  - - - - - - -  
TIMOTHY MCCALL and MANUEL A. GARCIA, individually; 
and BEST INVESTMENT REALTYi INC., s. Florida 
corporatien, c ) r ,  behalf of themselves ana as 
Representatives of a Class o f  all other 
Similarly Situated, 

vs . 

SELLSOUTH TELECOMMUNICATIONS, INC., a Georgia 
Zorporation. 

Esquire Deposition Services (305) 371-2713 
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THE COURT: Make your appearances f o r  t h e  

r eco rd .  

MR. HAMILTON: B i l l  Hamilton f o r  t h e  

defendant  Be l lSou th  of Holland & Knight and wi th  

m e  i s  J e n n i f e r  Kay from Bel lSouth l e g a l  

department .  

MR. HARKE: Good a f t e r n o o n ,  Your Honor, 

My Lance Harke on b e h a l f  o f  t h e  p l a i n t i f f s .  

co-counsel i n  t h i s  case, Barbara Perez from 

Aronovi tz  T r i a l  Lawyers, i s  n o t  y e t  h e r e .  

I b e l i e v e  M s .  Perez  i s  scheduled t o  a r g u e  

t h i s  motion. I spoke w i t h  h e r  e a r l i e r  t h i s  

morning. 

minutes  l a t e .  

I c a n  o n l y  assume she  i s  r u n n i n g  a few 

THE COURT: I w i l l  w a i t  a s h o r t  w h i l e .  

MR. HAMILTON: Here she  i s .  

THE COURT: I j u s t  had appearances  

announced. 

MS. PEREZ: Barbara  Perez on b e h a l f  o f  t h e  

p l a i n t i f f s .  

THE COURT: I have a motion t o  d i s m i s s .  

There i s  a f a i r  amount of  m a t e r i a l  h e r e .  

P l a i n t i f f s '  r e sponse  t o  t h a t .  I have gone 

through most o f  i t .  There was a l s o  a r e p l y  t o  

t h a t  by t h e  d e f e n d a n t .  

Esquire Deposition Services (305) 371-2713 
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I yesterday, a notice of supplemental filing. i 

think that has to do with something that is out 

of the Third District that Judge Baggily 

entered; is that right? 

MR. HAMILTON: You gct it. 

MR. HARKE: That's correct. 

THE COURT: In other words, you're letting 

me know that the issue or somethi~g very 

comparable is already out in the Third? 

MR. HAMILTON: Not exactly. I hope I am 

It was cited by able to explain that to you. 

the plaintiffs. 

I intend to distinguish it, some 

interesting language in the briefs. 

found out about it last night. 

get it to t h e  Court this morning. 

I just 

We managed t o  

THE COURT: Thank you. So you're ready to 

argue this? 

MR. HAMILTON: I intend to, with Your 

Honor's pleasure. 

THE COURT: 

use this microphone. 

Come forward to the podium and 

I 

MR. HAMILTON: May it please the Court, 

Your Honor. Telephone rate overcharge claims 

11 
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4 

are heard exclusively by the Florida Public 

Service Commission. It's Horn Book law in the 

State of Florida. 

This is an overcharge case brought by two 

BellSouth subscribers, Hightshoe and McCall. 

Because it's an overcharge case, it must be 

dismissed by this Court with direction to the 

plaintiffs to go take their claim and bring it 

before the right body, the right forum, that is, 

the Florida Public Service Commissioni that can 

provide all the appropriate relief that this 

Court could provide. 

What I would like to do, in the short time 

I have before the Court, is briefly go through 

the Florida statutory outline. 

THE COURT: Y e s ,  I definitely want to be 

starting with the statute. 

MR. HAMILTON: What I will do is talk about 

the pertinent case law. 

After I have explained the case law that 

supports our position, I will turn to the 

arguments of the plaintiffs and address those, 

and there are four principal arguments. 

And conclude my presentation with, I hope 

having convinced the Court that this case should 
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be dismissed - 

The statutory analysis begins with section 

364.01. What I would like to do is, as I'm 

going through my documents, if the Court would 

permit me, I would like to hand them up to the 

Court for you to follow. 

THE C n n n T :  Surely. 

MR. HAMILTON: I have marked the portions 

I'm talking about in yellow, so it will be able 

to direct your attention. 

marked copy in yellow for opposing counsel. 

I have a similarly 

Under 364.01, which is a chapter that 

specifically is devoted to the regulation of 

telecommunication carriers, subsection 2 

provides, it is the leyisiative intent to give 

exclusive jurisdiction to all matters set forth 

in this chapter to the Florida Public Service 

Commission in regulating telecommunication 

companies. 

That provision literally means what it 

says. 

What we have then is an entire chapter 

devoted to the regulation of telecommunication 

companies that the Public Service Commission has 

exclusive jurisdiction over. 
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This is a list of the subsections within 

the chapter. I will be citing some of them in 

particular. I wanted to give the Court the 

sense of the scope of the exclusive jurisdiction 

of all matters within the chapter that is 

granted by the Florida legislature to the Public 

Service Commission. 

Of particular interest in the nitty-gritty 

of it, we turr, to subsection 364.03, which is 

the requirement under subsection 1 that the 

Public Service Commission regulate all rates, 

tolls, contracts and charges. In this case that 

pertains to a charge, the Florida manhole 

charge, the County manhole charge, and all rules 

and regulations of telecommunications companies 

and goes on and on. 

Further down, four lines down, it says that 

these rates, tolls, contracts and charges shall 

be fair, just and reasonable. So it's the duty 

of the Florida Public Service Commission to 

determine the rates and charges are fair and 

reasonable. 

Additionally, as part of the statutory 

scheme, Your Honor, every telecommunications 

company has to file its rates and charges with 
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the Public Service Commission. This is called a 

tariff in various parlance. That requirement is 

under 364.04. 

3 6 4 . 0 4  says upon order of the commission, 

which is simply the granting of a license, every 

telecommunications company shall file with the 

commission and snail keep in print q e n  to 

inspections, schedules showing the rates, tolls, 

rental cmtracts and charges of that company. 

What this means is that the company cannot 

charge any tariffs, any rates, any commissions 

different from what is filed with the Public 

Service Commission. 

If there is going to be a change, the law 

requires that a petition be filed with the 

commission by the particular telecommunications 

carrier. 

That's in section 364.05, which says unless 

the commission orders, otherwise a change may 

not be made in any rate, toll, rental contract 

or charge which has been filed and published by 

any telecommunications company without notice to 

the Public Service Commission and other 

provisions. 

Subsection 2 says the commission may allow 
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changes in toll rental contract charges without 

the 60 days, upon a showing of good cause. 

In short, Your Honor, what we have is a 

statutory scheme that requires the Public 

Service Commission to determine that all rates, 

charges; are fair and just. That these be filed 

with the Public Service Commission. 

If there is any change, they have to be 

petitioned to the Public Service Commission to 

make the change. it's within the exclusive 

jurisdiction of the Public Service Commission to 

regulate these charges. 

The Public Service Commission has 

significant enforcement authority within the 

same chapter. I would cite to the Court 

364.285, which are penalties. 

It says the commission has the power, in 

section 1, to impose upon any entity subject to 

its jurisdiction, if you're found not to have 

complied with rules and requirements, that is if 

you deviate from your filed rates, various kind 

of penalties in section number 2. 

It's especially pertinent for our discourse 

this afternoon, Your Honor. It provides that 

the commission may, at its discretion, institute 
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injunctive relief to compel compliance with this 

chapter or any commission rule or to compel an 

accounting and refund and refund of any moneys 

collected in violation of this chapter. 

What this means is that if there is any 

violation of the rates that are filed and the 

charges, then it's the con-mission that has the 

exclusive jurisdiction to seek an action to 

detemine there has been a. violation and to seek 

and bring an action that requires injunction to 

stop it or refunds to compensate the aggrieved 

parties - 

This case -- And also just to be clear, 

there is a special provision governing 

injunctions that is 364.015. 

statute creates is a disciplinary picture of 

power of the Public Service Commission to demand 

the telecommunications carriers file their rates 

and charges, that they adhere to the rates and 

So what this 

charges. 

If they don't adhere to the rates and 

charges, then sanctions can be brought against 

them, including an injunction and a refund to 

affected customers. 

The case law is very clear on that. I will 
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turn to the case law. We have articulated the 

statutory framework. I would ask the Court to 

look at Rictor versus Florida Power Corporation 

366 So.2d 798. 

I have highlighted the appropriate sections 

in yellow for the Court. This was a case in 

which similarly situated, in fact, it's unusual 

that we have a case so directly on point that is 

such wonderful guidance for the Court, this is a 

case in which we had an individual claiming an 

overcharge which is exactly what we have here. 

The plaintiffs in this case claim that 

BellSouth's manhole charge was too great -- it's 

a tariff charged by the Public Service 

Commission -- that the claim was too great. 

On the third page, which is page 2 of 4 of 

the case I have handed the Court, it says, we 

think the trial court correctly found that under 

the statutory and additional l a w  of this State, 

the Public Service Commission has exclusive 

jurisdiction to determine the matters alleged in 

the consumer's complaint. 

If we turn to the next page, we find out 

what the complaint is. The complaint alleges 

that the consumers were forced to pay 
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unreasonably high fuel adjustment charges 

various reasons. 

for 

That's exactly what the plaintiffs are 

alleging in this case. 

forced to pay an unreasonably high manhole 

charge. 

extra for a surcharge. Here they are claiming 

11 cents per line was too great, being charged 

by BellSouth. 

That the plaintiffs were 

In this case it was 21 cents per gallon 

%or the purposes of the motion, I'm taking 

the allegations of the complaint as true. 

Interestingly, if we look down on page 3 of 

4, again this structure of this charge is 

exactly the same as the structure of the manhole 

charge. BellSouth is authorized to determine 

the costs, and then pass the cost on to  the 

consumers, which is exactly what the electrical 

company was permitted to do in this particular 

case. 

So what we have in Rictor is a clear and 

recent specific affirmation by the appellate 

court of the State of Florida that overcharge 

cases are within the exclusive jurisdiction of 

the Public Service Commission. 

As if there were any doubt about the 
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matter, there is a second case that backs it up, 

which is Florida Power Company versus Zenith. 

If I may approach the Bench, in Zenith, if 

we turn to page 3 of 4, what we have here in the 

middle of the page is the language in the 

summary judgment. 

However, this court recently held in a case 

presented on the same overcharges, exactly the 

issue in this case, an overcharge under a filed 

tariff, that jurisdiction to determine and award 

the refund of the alleged overcharges does not 

align the court but with the Florida Public 

Service Commission. 

Thus we submit to the Court that the 

statutory framework is absolutely clear, and we 

submit that the decisional case law is 

absolutely clear. What does the plaintiff have 

to say what is their response to all of this? 

Their first response is to say, well, the 

Florida Public Service Commission claims that it 

doesn't have jurisdiction. Well, that derives 

from a letter that was written two years ago by 

a junior staff member. 

What we have more recently is a letter from 

the Florida Public Service Commission general 
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counsel which frankly trumps any earlier letter 

that was written under different circumstances 

in which the general counsel repudiates the 

letter of the junior staff member. 

I have highlighted pertinent language in 

the third paragraph which says the commission 

does regiulate charges of this type, the Dade 

County manhole charge, second, although the 

BellSouth tariff does not contain specific 

reference to a charge of 11 cents per month, the 

tariff contemplates and authorizes BellSouth to 

collect the cost of compliance with ordinance 

83.3 on a prorated basis per access exchange 

line from customers residing within the area 

subject to the ordinance. 

If a charge is levied to customers in any 

municipality not in compliance with the approved 

tariff, the commission has the statutory 

authority to require refunds of any overcharges. 

That eliminates their argument, number one, 

that clearly the Public Service Commission 

believes it has the jurisdiction to act in this 

case. 

What is their next argument? They cite a 

series of cases that purport to say the Court 

Esquire Deposition Services (305) 371-2713 
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has  j u r i s d i c t i o n  when y o u ' r e  su ing  a u t i l i t y .  

However, w e  need t o  r e a d  those  c a s e s ,  Your 

Honor. 

you ve ry  b r i e f l y  r i g h t  now. 

I ' m  go ing  t o  go through t h e  cases w i t h  

The c a s e s  t h e  p l a i n t i f f s  c i t e  are ,  f o r  

example, F l o r i d a  Power and Light  v e r s u s  G l a s s e r ,  

f o r  t h e  p r o p o s i t i o n  t h a t  an a c t i o n  can be  

brought  i n  t h i s  c o u r t  a g a i n s t  Be l lSou th  o r  any 

u t i l i t y  f o r  damages. 

case. 

I hand t h e  Court  t h a t  

I n t e r e s t i n g l y ,  i f  you t u r n  t o  page 2 ,  what 

t h i s  case s t a n d s  f o r  i s  t h a t  you can s u e  a 

u t i l i t y  f o r  p e r s o n a l  i n j u r y .  

case where Glasser con tends  t h a t  h i s  exposure  t o  

magnet ic  f i e l d s  caused  him t o  c o n t r a c t  a ra re  

f a t a l  -- c o n t r a c t  a c h r o n i c  myelogenous 

leukemia.  

Here w e  have a 

What w e  have h e r e  i s  p e r s o n a l  i n j u r y .  

I n  t h i s  c a s e ,  o u r  case i n v o l v e s  an 

overcharge .  T h e r e f o r e ,  t h i s  case d o e s n ' t  

c o n t r o l  ove rcha rges  o r  does  n o t  i n  any way 

c o n t r o v e r t  t h e  h o l d i n g s  i n  R i c t o r  and Z e n i t h .  

Le t ' s  take a n o t h e r  look  a t  t h e i r  n e x t  case. 

I t ' s  a case  by t h e  name, we're a l l  f a m i l i a r  w i th  

Henry Trawick as a p l a i n t i f f ,  M r .  Trawick was 

upset because F l o r i d a  Power and L igh t  came o u t  
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and c u t  down some t r e e s  i n  f r o n t  of  h i s  ~ O U S P .  

H e  s a i d  t h e y  ru ined  t h e  beau ty  of t h e  

t r e e s ,  d e s t r o y e d  pe r sona l  p r o p e r t y  and wanted t o  

b r i n g  a n  a c t i o n  a g a i n s t  t h e  e lec t r ica l  c o n t r a c t .  

Why? Because he  has  damaged t h e i r  p e r s o n a l  

p r o p e r t y  j u s t  as i f  you had an a c c i d e n t  w i t h  a 

Bel lSouth t r u c k  o r  Florida Power and L i g h t  t r u c k  

on a highway. 

The P u b l i c  Se rv ice  Commission d o e s n ' t  have 

e x c l u s i v e  j u r i s d i c t i o n  over  t h a t .  What t h e  

Pub l i c  Service Commission does have j u r i s d i c t i o n  

over  i s  ove rcha rges ,  t h a t  i s ,  something r i g h t  

ou t  of a f i l e d  r a t e .  T h a t ' s  what R i c t o r  s t a n d s  

f o r .  T h a t ' s  what Zeni th  s t a n d s  f o r .  T h a t ' s  

what t h e  s t a t u t e  s t a n d s  f o r .  

F i n a l l y ,  the p l a i n t i f f s  c i t e  to Sou the rn  

B e l l  v e r s u s  Mobile America. T h a t ' s  2 9 1  So.2d 

1 9 9 .  I t ' s  a n o t h e r  case  they  a r e  go ing  t o  r e l y  

upon o r  have r e l i e d  upon. 

Th i s  case i s  j u s t  t h e  same a s  t h e  o t h e r s ,  

Your Honor. T h i s  i s  a case  n o t  c h a l l e n g i n g  a 

r a t e  ove rcha rge  b u t  cha l l eng ing  b u s i n e s s  l o s s e s .  

These a r e  genuine c a s e s ,  b o t h  Mobile 

America, bo th .  T r a w i c k  and G l a s s e r  are a l l  cases 

invo lv ing  l e g i t i m a t e  c la ims of damages, p e r s o n a l  
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i n j u r y ,  b u s i n e s s  loss i n  t h e  s e n s e  of l o s t  

p r o f i t s  o r  l o s t  bus iness  o p p o r t u n i t y  o r  p r o p e r t y  

damage. 

The P u b l i c  S e r v i c e  Commission does n o t  have 

e x c l u s i v e  j u r i s d i c t i o n  o v e r  t h a t .  

P u b l i c  S e r v i c e  Commission has  i s  e x c l u s i v e  

j u r  i s d i  c t i on ove r ove r cha r ge  s . 

What t h e  

T h i s  case merely a l l e g e s  t h a t  an  overcharge  

o f  a f i l e d  ra te ,  t h a t  a r a t e  -- an  a u t h o r i z e d  

t a r i f f  w a s  n o t  p r o p e r l y  implemented. 

T h a t ' s  c l e a r l y  w i t h i n  t h e  j u r i s d i c t i o n  of 

t h e  P u b l i c  S e r v i c e  Commission t o  s a y  you charged  

t h o s e  cus tomers  i n  a way t h a t  i s  n o t  a u t h o r i z e d  

by t h e  t a r i f f .  

have a problem wi th  t h a t .  

You come t o  us ,  consumer, i f  you 

THE COURT: Where i s  t h e  language  on t h a t ?  

MR. HAMILTON: I n  R i c t o r .  These c a s e s  are 

d i f f e r e n t  on p r i n c i p l e s .  

THE COURT: The Sou the rn  B e l l  -- Mobile 

America? 

MR. HAMILTON: They a l l  d i s c u s s  c a s e s  of  

damage as opposed t o  an o v e r c h a r g e .  

ove rcha rge  i s  R i c t o r  and Z e n i t h .  

The 

Now, as t h e  Court  ment ioned ,  e a r l i e r  I 

d e l i v e r e d  t o  t h e  Court  a l a r g e ,  u n f o r t u n a t e l y  a 
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l a r g e  package t h i s  morning of  a p e t i t i o n e r  f o r  

p r o h i b i t i o n .  

The reason I d i d  t h a t ,  Your Honor, i s  

because  t h e y  have made a n  i s s u e  of Judge 

B a g g i l y ' s  r u l i n g  a s  somehow c o n t r o l l i n g  i n  t h i s  

p a r t i c u l a r  c a s e .  I wanted t o  d i s c u s s  t h a t  case 

FA.- I u l  a few ininutes.  

THE COURT: By t h e  way, you on ly  have 30 

m i n u t e s .  You're c l o s i n g  t o  15 o r  20. 

MR. HAMILTON: I w i l l  come t o  a r e a l  q u i c k  

c o n c l u s i o n  he re ,  Your Honor. 

I ' m  c i t i n g  t h a t  case -- I wanted t o  b r i n g  t h i s  

t o  your  a t t e n t i o n  w a s  because  t h a t  case invo lved  

d e f e c t i v e  meters. 

F i n a l l y  t h e  r eason  

Judge Baggi ly  s p e c i f i c a l l y  s a i d  t h e r e  i s  a 

t o r t  h e r e .  

n e g l i g e n c e ,  t h e y  had a l l e g e d  t h e r e  was f r a u d  i n  

t h e  case t h a t  was b e f o r e  Judge Baggi ly  r e l a t i n g  

t o  t h e  d e f e c t i v e  F l o r i d a  Power  and L i g h t  meters ,  

t h e y  c l a i m  t h e r e  was damage caused by t o r t i o u s  

behav io r ,  Judge Baggi ly  s a i d  I ' m  going t o  l e t  

t h a t  p a r t  s t a n d .  We d o n ' t  have any of t h o s e .  

Th i s  case has  j u s t  a c l a i m  f o r  breach  of 

c o n t r a c t ,  b reach  o f  t h e  t a r i f f .  

Because t h e y  had  a l l e g e d  t h e r e  was 

You charged u s  t o o  much, just an  ove rcha rge  
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claim plus a claim for accounting that flows 

from it. All the so-called damages, which 

really aren't damages, is the difference between 

what was charged and the so-called overcharge. 

The plaintiffs essentially admitted in the 

petitioner for prohibition that those charges 

are in the exciusive jurisdiction of the Public 

Service Commission. 

excerpted from their response petition in frmt 

of the Third D . C . A .  

I 'm handing you pages 

I ask you to look at the highlighted 

provisions. It's within the package I presented 

earlier. There is no dispute that the Florida 

legislature, through chapter 366, has given the 

PSC regulatory authority to approve rates and 

charges that a public utility imposes upon its 

customers and exclusive jurisdiction to 

adjudicate disputes and challenges to those 

rates and charges. 

THE COURT: What is this from? 

MR. HAMILTON: It's from their brief they 

filed in the Third D.C.A. in the petition for 

prohibition that Florida Power and Light took 

from Judge Baggily's decision. 

claiming that Baggily was right because that 

They are 
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case involved a tort with some kind of 

consequential damage. 

They are saying here -- if the case doesn't 

involve consequential damages or a tort, then 

the Public Service Commission has exclusive 

jurisdiction to handle and adjudicate disputes 

ar;d challenges to rates and charges; 

That's exactly what we have here, a dispute 

and challenge to the Miami-Dade manhole charge 

that was authorized by the Public Service 

Commission and has appeared on the bills within 

Dade County for the past 20 years. 

In short, Your Honor, we believe this 

matter is within exclusive jurisdiction of the 

Public Service Commission. 

I have more to talk about in terms of the 

complicated nature of administering this 

ordinance, this tariff which shows why the 

Public Service Commission has expertise, but I 

will let that go because the real issue before 

the Court is the exclusive jurisdiction of the 

Public Service Commission to hear this dispute. 

This Court should say to McCall and 

Hightshoe, take your claim to the right forum, 

that is the Public Service Commission, that can 
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give you all the relief that you seek in this 

court. They have got exclusive jurisdiction. 

Thank you very much, Your Honor. 

MS. PEREZ: Good afternoon, Judge. Your 

Honor, I will speak briefly with regard to the 

issues involved in this case. 

_ _  witn regard to addressing t h e  Judge 

Baggily's decision in the FPL case, I will, with 

the Court's indulgence, allow Mr. Harks to 

address that, since he is counsel in that case 

for the plaintiffs also. 

One thing briefly that is distinguishable 

from that case and our case is that one of the 

chief arguments of FP&L in their writ of 

prohibition is that that case or those claims 

are already before the Public Service 

Commission. 

This case and the claims involved in it are 

not before the commission. There is no argument 

with regard to duplicative efforts or 

inefficiencies of time or money because there is 

nothing before the Public Service Commission 

with regard to the claims in this case against 

BellSouth. 

So that is one distinguishing feature which 
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again is one of the primary arguments in FPL 

writ of prohibition. With regard to the other 

distinguishing features, I will allow Mr. Harke 

to address that. 

With regard to the claims that are before 

this Court, Mr. Hamilton has spent the majority 

of his time discussing the statutory framework 

and the tariffs and whether the tariff is 

reasonable and whether all of that is within the 

exclusive authority or the primary authority of 

the Public Service Commission. 

We are not here -- the plaintiffs complaint 

does not challenge the tariff. There is no 

necessary experience or technical expertise that 

this Court needs because the question before the 

Court is actually a very simple question. 

THE COURT: In the Albert matter? 

MS. PEREZ: In this case before the Court. 

That is whether BellSouth -- the tariff in this 

case that is applicable in this case is the 

contract between BellSouth and its customers, 

the tariff that discusses the manhole fee. 

Our claim is that BellSouth breached that 

contract, not because of the amount of money, 

because there is no amount of money that is set 

Esquire Deposition Services (305) 371-2713 
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forth in that tariff. What is set forth in that 

tariff is that BellSouth every six months from 

the time that this tariff went into place, which 

was back in February of 1983, so for the past 21 

years BellSouth was supposed to conduct an audit 

every six months in order to determine what was 

the actual cost for complying with the Dade 

County manhole ordinance. 

In other words, what did they actually pay 

out for that manhole fee to comply with Dade 

County's ordinance? They were required to 

perform that audit every six months for the past 

21 years, and once that audit established what 

they actually paid out, then if it was less than 

what they charged their customers, then they 

were to reimburse their customers for any 

overcharges. 

We are claiming at this point which 

obviously we haven't been permitted to do any 

discovery, is there anything in the record to 

dispute the plaintiffs' claim and their 

complaint that BellSouth has failed to perform 

those audits every s i x  months for the past 21 

years. 

There has never been an audit performed by 

Esquire Deposition Services (305) 371-2713 
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BellSouth with regard to the costs of complying 

with the Dade County manhole ordinance, and 

there is nothing in the record to show they 

performed those audits, and there is nothing to 

show that they ever reimbursed any of the 

customers for anything that they -- once 

determining what that actual cost was, 

reimbursing any of its customers anything that 

tney charged in excess of that amount. 

That requirement is in the tariff. We're 

not challenging the language in the tariff. 

We're not challenging anything with regard to 

the tariff. 

The question before the Court is, did 

BellSouth perform the audit that is required for 

them to do in the tariff. That's it. This 

Court doesn't have to interpret anything 

technical, any of the language of the tariff. 

That is the very simple question before the 

Court. 

One of the cases that M r .  Hamilton did not 

discuss, which is discussed in the papers before 

the Court is BellSouth versus Caragon. At page 

10 of BellSouth's reply in support of their 

motion to dismiss, at footnote 4, they discuss 

Esquire Deposition Services (305) 371-2713 2 
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t h a t  c a s e .  

R i g h t  towards t h e  bottom o f  t h e i r  

d i s c u s s i o n  of t h a t  ca se  it says, "The key p o i n t  

i s  t h a t  t h e  c l a i m  b e f o r e  t h e  c o u r t  i n  Caragon," 

i n  t h i s  o t h e r  Bel lSouth case, Bel lSouth  v e r s u s  

Caragon 55F Sup.2d 1314, N o r t h e r n  District  of 

F l o r i d a  1999, and  Bel lSouth  s t a t e s  i n  i t s  r e p l y ,  

"The key p o i n t  i s  t h a t  t h e  c l a i m  b e f o r e  t h e  

Court  i n  Caragon w a s  no t  t o  se t  a t a r i f f e d  r a t e ,  

b u t  t o  e n f o r c e  a s e p a r a t e  w r i t t e n  c o n t r a c t  

between t h e  p a r t i e s .  

T h a t ' s  e x a c t l y  t h e  s a m e  c l a i m  i n  t h i s  c a s e .  

We're n o t  a s k i n g  t h i s  Court  t o  s e t  t h e  r a t e  f o r  

t h e  t a r i f f .  What w e  are h e r e  b e f o r e  t h e  Court  

i s  on a b r e a c h  o f  c o n t r a c t  c l a i m  c l a iming  t h a t  

B e l l S o u t h  f a i l e d  t o  comply w i t h  t h e  t a r i f f  which 

i s  i t s  c o n t r a c t  be tween  B e l l S o u t h  and i t s  

cus tomers .  

And i t ' s  p r e c i s e l y  t h e  s a m e  i s s u e  t h a t  was 

b e f o r e  t h e  Court  i n  Caragon i n  Bel lSouth v e r s u s  

Caragon, t h a t  t h e  t a r i f f  i s  t h e  c o n t r a c t  between 

t h e  p a r t i e s ,  and we're a s k i n g  t h e  Court t o  

e n f o r c e  t h a t  c o n t r a c t  a s  w r i t t e n .  

We're n o t  a s k i n g  t h e  Cour t  t o  l o o k  a t  t h e  

t a r i f f .  We're n o t  c h a l l e n g i n g  t h e  t a r i f f ,  which 

Esquire Deposition Services (305) 371-2713 
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the cases cited by SellSouth all have to do with 

plaintiffs who came before the Court asking the 

Courts to alter or modify the tariffs in some 

way, shape or form. 

Specifically, the Rictor case, which was 

just discussed by Mr. Hamilton, also talks about 

a daisy chain scheme which the PSC will have to 

go back and reopen its file in order to do a 

rate adjustment. 

We're not asking the Court to go back and 

l ook  at this tariff and determine whether its 

reasonable or not. We're just asking the Court 

to enforce the tariff, which is the contract as 

it is written. 

Like I said, the tariff requires BellSouth 

to perform an audit every six months and 

reimburse its customers, and it is our 

allegation in the complaint that that has not 

been done for the past 21 years. 

With regard to the filed rate doctrine, 

which is one of the arguments in BellSouth's 

papers, the filed rate doctrine bars our case 

against BellSouth. The filed rate doctrine does 

not bar every case, and every case against 

BellSouth is not governed by the PSC,  by the 

Esquire Deposition Services (305) 371-3713 
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P u b l i c  Se rv ice  C o m i s s i o n .  

The purpose of  t h e  f i l e d  r a t e  d o c t r i n e  is 

o n l y  t o  b a r  l a w s u i t s  t h a t  t r y  t o  a l t e r  t h e  

t a r i f f s  t h a t  have t h e  e f f e c t i v e  l a w  once t h e y  

a r e  o rde red  b y  t h e  P S C .  

Again, we ' r e  n o t  a s k i n g  t h e  Court  t o  a l t e r  

t h e  t a r i f f  a s  w r i t t e n  t h a t  was f i l e d  w i t h  t h e  

PSC by Bel lSouth  w i t h  r ega rd  t o  t h e  manhole 

c h a r g e .  

e n f o r c e  t h e  language  o f  t h e  t a r i f f .  

We're a s k i n q  t h e  Court  t o  s p e c i f i c a l l y  

I d o n ' t  know i f  t h e  c o u r t  has  t h e  Be l lSou th  

T h a t ' s  t h e  c a s e  I w a s  j u s t  v e r s u s  Caragon case. 

d i s c u s s i n g  w i t h  r e g a r d  t o  t h e  f a c t  t h a t  i n  t h a t  

case, t h e  case w a s  b e f o r e  t h e  Court ,  t h e  Cour t  

d i d ,  i n  f a c t ,  r u l e  t h a t  i t  had a u t h o r i t y ,  t h a t  

t h e  PSC d i d  n o t  have pr imary  o r  e x c l u s i v e  

j u r i s d i c t i o n  o v e r  t h e  mat ters  i n  t h a t  case 

because  s i m i l a r  t o  t h i s  case a l l  t h e  -- it  was 

t h e  de fendan t s  i n  t h a t  case because t h e  

p l a i n t i f f  i n  t h a t  case w a s  a c t u a l l y  B e l l S o u t h .  

I t  was t h e  cus tomers ,  t o  make i t  more c l e a r .  

They were p u r s u i n g  a c l a i m  f o r  b r e a c h  o f  

c o n t r a c t ,  and t h e  c o n t r a c t  was t h e  t a r i f f  

because  t h e y  had f a i l e d  -- they  were a l l e g i n g  

t h a t  Bel lSouth  had f a i l e d  t o  g ive  them t h e  
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notice that was required by the tariff. 

That case, %he Court specifically found 

that it was within the Court's jurisdiction to 

be able to interpret whether, based on the 

record evidence, BellSouth had, in fact, given 

the five days notice required in the tariff. 

The Court in that case was not being  asked 

to interpret the tariff. 

experience or expertise exclusive to the PSC in 

order to make that determination, obviously that 

was just from the record evidence. 

It needed no technical 

Similarly, in this case, this Court is 

competent to determine whether BellSouth has 

performed audits every six months for the past 

21 years in compliance with the tariff. 

There is no technical experience necessary 

in order to make that determination, and 

obviously that determination can easily be made 

based on record evidence that would be disclosed 

during the discovery process. 

With regard to exclusive jurisdiction, Mr. 

Hamilton talked to the Court and presented the 

statutes and what the statutes state. 

Again, the complaint in this case does not 

implicate the statutory provisions because all 

Esquire Deposition Services (305) 371-2713 
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and determine whether it's reasonable or 

unreasonable. It's just based on the very plain 

and simple language of the tariff, there was a 

requirement by BellSouth to perform audits every 

six months, and it is our allegations in the 

complaint that they have failed to do so. 
I 

They have failed to comply with the 

statute. And, therefore, they have breached the 

I I contract with their customers in Dade Councy. 

With regard to primary jurisdiction, again 

that has to do with the requirement or the 

necessity of this Court to have specific 

knowledge in the telecommunications field or 

some kind of technical experience or expertise 

in order to make the determinations in this 

case. 

Again, there is nothing that is raised by 

the plaintiffs' complaint that requires this 

Court to have any specific knowledge of the 

telecommunications field in order to adjudicate 

this case. 

Again, with regard to the cases that were 

cited by the defendant with regard to the Rictor 

versus FPL and the other case that also had to 

do with a daisy chaining scheme, both of those 

Esquire Deposition Services (305) 371-2713 
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a-re r equ i r ed  t o  go back and review t h e  PSC's 

u 2ct ic)n r.~!hich t h e y  sanct-ioned o r i g i n a l l y  and 

t h a t ,  aga in ,  i s  n o t  something t h a t  we're a s k i n g  

t h i s  Court  t o  do.  

THE COURT: So you a r e  a sk ing  t o  make s u r e  

t h a t  r e g u l a t o r y  and s t a t u t o r y  schemes a r e  

e n f o r c e d .  

MS. PEREZ: The t a r i f f  t h a t  i s  w i t h  t h i s  

c a s e  t h a t  d e a l s  w i t h  t h e  Dade County manhole 

o rd inance ,  i t ' s  e x c l u s i v e  wi th  Dade County, i t  

d o e s n ' t  have t o  do w i t h  any o t h e r  County i n  

F l o r i d a .  I t ' s  a s p e c i f i c  Dade County o r d i n a n c e .  

Back i n  1983 Be l lSou th  f i l e d  wi th  t h e  PSC a 

t a r i f f  i n  o r d e r  f o r  them t o  be a b l e  t o  r ecoup  

from t h e i r  cus tomers  t h e  a d d i t i o n a l  c o s t s  of 

hav ing  t o  comply w i t h  t h e  t a r i f f ,  which 

b a s i c a l l y  what  it i s ,  i s  t h a t  it r e q u i r e s  f o r  a 

pe r son  t o  be above t h e  manhole, i n  o t h e r  words 

on t h e  s t r e e t ,  wh i l e  t h e r e  i s  a worker i n  t h e  

manhole working, t o  be a b l e  t o  make s u r e  t h a t  

t h a t  p e r s o n ' s  l i f e  i s  b a s i c a l l y  not  i n  d a n g e r .  

And t h e r e  a r e  o t h e r  requi rements  w i t h  

r e g a r d  t o  t h e  p e r s o n  t h a t  i s  above ground,  t h a t  

t h e y  have t o  have a r a d i o ,  be a b l e  t o  g e t  i n  

touch  w i t h  emergency pe r sonne l  and p r o v i d e  f i r s t  
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aid and those things. Basically that's what it 

I requires. 
I 

It requires a second person to be above 

ground while there is a worker in the manhole. 

When that tariff was filed back in 1983, 

and it's very simple, you can read it very 

easily, it's not in any technical language, it's 

in English, it says that because they couldn't 

fix a determined amount ac thac time as to how 

much it was going to cost, that BellSouth could 

estimate it. They came up with 11 cents amount 

per line per month. 

I'm not sure if you have BellSouth. If you 

have BellSouth, look at your bill. There is a 

charge and it's referenced in different ways. 

Either a manhole fee or 83-3 ordinance and 11 

cents per line per month is charged to 

customers. 

It's not just to residential customers. 

It's to residential and business customers, both 

of which are plaintiffs in this case. 

BellSouth, according to the tariff, is 

allowed to do that to estimate, to come up with 

some estimated charge. 

And then the tariff specifically states 

Esquire Deposition Services (305) 371-2713 
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that BellSouth is required to perform an audit 

every six months. 

And based on that audit, determine how much 

it actually cost them to comply with the manhole 

fee or the manhole ordinance. 

And then reimburse its customers for 

anything above that they collected above the 

actual amount that they paid out_ because it's 

just supposed to be a pass through charge. 

Our complaint specifically alleges that 

BellSouth has failed to do that for the past 21 

years, since the implementation of this manhole 

ordinance fee has been being passed on to 

customers and since this filed rate -- this 

tariff was filed and approved by the PSC in 

February of 1983. 

It is our allegation that BellSouth has 

failed to perform those audits and failed to 

return to customers any overages on those 

21 

22 

23 

24 

25 

amounts. 

Again, it doesn't require a -- We're not 

challenging the tariff itself. 

it's unreasonable for BellSouth to have filed 

this tariff and for the PSC to have approved the 

tariff. 

We're not saying 

Esquire Deposition Services (305) 371-2713 
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In order for them to recoup the money, they 

have to comply with the ordinance. 

We're simply saying that they have failed 

to comply with the tariff and, therefore, they 

have failed to comply with their contract with 

their customers, and that equals a breach of 

contract. 

That is the essence of our claim. With 

that, unless the Court has any other questions, 

I would like to allow Mr. Harke to speak to the 

FPL case. 

THE COURT: Sure, 

MR. HARKE: Good afternoon, Your Honor. I 

don't want to belabor what you have already 

heard. 

I wanted to make just a few clarifications 

to what I heard BellSouth's attorney argue with 

regard to the other case, in which I'm also 

co-counsel, a case against FPL before the Third 

D.C.A. 

With regard to the filing that you received 

this morning from BellSouth's counsel, it is 

instructive Your Honor, if you look about midway 

in there, you will see that there is in fact a 

Public Service Commission and amicus curae 

Esquire Deposition Services (305) 371-2713 
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memorandum that was filed by the Public Service 

Commission. 

There is a Public Service Commission 

memorandum of law as amicus curae. This is in 

the Albert Little matter that is against FPL 

that BellSouth talked about. 

THE COURT: Yes, I see it. 

MR., HAR-KE: I had the pleasure of appearing 

before the PSC before they issued this amicus 

curae to argue against the position that FPL had 

sought the FSC to take in the case involving 

these FFL commercial meters, thermal demand 

meters. 

THE COURT: Commercial -- 

MR. HARKE: Thermal demand meters that the 

plaintiffs allege are negligent and grossly and 

improperly assess the eiectrical service of 

commercial customers in the Stare of Florida per 

month. 

But in any event, the PSC in this 

particular case filed an amicus curae brief. 

I wanted to draw Your Honor's attention to 

page 2 footnote 2 of that brief. That I think 

is the heart of what Your Honor needs to 

consider in this case. 
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You will see at footnote 2 this is the 

PSC's position, the commission has jurisdiction 

to order refunds for utility overcharges. 

It does not have jurisdiction to issue 

injunctions or award damages for tort or 

contract claims. 

Now, what Your Honor needs to consider in 

this case is what the plaintiffs are alleging 

here, an overcharge or is it instead a tort or 

contract claim? 

I would argue that when you l o o k  at it in 

the abstract, any case against any public 

utility in this state implicates the Public 

Service Commission to some degree. 

For example, even in a, for example, 

Glasser case where you have an electrical 

electrocution at a bus station or something like 

that, there is a standard of care that is set by 

the PSC in terms of how the electric utility or 

the public utility is supposed to operate. 

The question is, is this something that is 

before the exclusive jurisdiction of the PSC or 

is there a tort or contract claim that is 

independent of the PSC's jurisdiction. 

In this case I would argue, Your Honor, in 

Esquire Deposition Services (305) 371-2713 
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t h i s  case i n v o l v i n g  Bel lSouth ,  t h a t  t h e r e  i s  no 

ove rcha rge  issue involved  a t  a i l  because wei re 

n o t  c h a l l e n g i n g  t h e  r a t e .  

What i s  be ing  d i s c u s s e d  h e r e  i s  whether o r  

n o t  Be l lSou th  performed a s e r v i c e  t h a t  it was 

c o n t r a c t u a l l y  o b l i g a t e d  t o  r e n d e r  t o  t h e  

p l a i n t i f f s .  

I n  o t h e r  words, t h e  t a r i f f  i s  more or less 

t h e  contract. 

f r a m e w o r k  f o r  which Be l lSou th  d e l i v e r s  s e r v i c e s  

t o  i t s  cus tomers .  

Ir! ~ t h e r  W G ~ ~ S ,  it p r o v i d e s  t h e  

So i f  t h e  defendant  w a s  c o r r e c t ,  Bel lSouth 

would neve r  be sued i n  any  courtroom f o r  any 

b r e a c h  of  c o n t r a c t  e v e r .  

You r e a l l y  have t o  t h i n k ,  what i s  a breach 

of c o n t r a c t  and why i s  t h e  P u b l i c  S e r v i c e  

Commission, i n  f o o t n o t e  2 ,  s a y i n g  t h a t  breach  of  

c o n t r a c t  claims a g a i n s t  any of  t h e s e  t h a t  are 

r e g u l a t e d  by t h e  Pub l i c  S e r v i c e  Commission can 

p roceed?  

I would s u g g e s t  t o  you, w e l l ,  what would a 

b r e a c h  o f  c o n t r a c t  c l a i m  be o t h e r  t h a n  a f a i l u r e  

t o  per form a c o n t r a c t e d  service.  

N o w ,  t h e  c o n t r a c t ,  f o r  want of a b e t t e r  

t e r m ,  i s  t h e  t a r i f f .  I w i l l  s t i p u l a t e  and 

Esquire Deposition Services (305) 371-2713 
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Ms. Perez has talked about that in her brief 

that the tariff is what sets the framework for 

the provision of the service by the regulated 

entity. 

But the failure to provide a service is a 

contract claim. 

case is that the faiiure to provide the twice a 

year audits was a breach of contract. 

What we're asserting in this 

There is no question, and we're not 

challenging whether or not the rate is right or 

whether or not there is an overcharge in that 

BellSouth charge, 21 cents as opposed to the PSC 

established rate of 11 cents. 

issue here. 

That is not the 

What is at issue is whether or not there 

was a breach of a contractual obligation to 

service which should have been performed by 

BellSouth, which was not. 

I wanted to bring the Public Service 

Commission's own statement to the Court's 

attention because the PSC is well aware, and I 

can assure you having been up there, they take 

their jurisdiction in a much more limited sort 

of sense than both FPL and BellSouth here 

assert. 
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Their jurisdiction is limited to the 

establishments of rates and regulating issues 

related thereto. 

in which BellSouth agrees to perform a service 

or provide a service, let's say, for example, 

BellSouth agrees with a customer to deliver 30 

days of telephone service and fails to do so, 

that would be a breach of contract. 

But breach of contract claims 

That would be a contractual claim that a 

party could bring in a court because although 

there is jurisdiction at the PSC over matters 

involving how the rate is going to be set, 

whether the rate is proper, whether the rate 

should be adjusted, things of that sort, breach 

of contract claims are within the jurisdiction 

of this Court. 

I would refer Your Honor to several of the 

cases that Ms. Perez talked about. 

THE COURT: This includes as to the 

manholes ? 

MR. HARKE: Part of what the manhole fee 

provides, the manhole regulation says there is 

supposed to be the assessment of a fee, which is 

not set forth in the manhole provision. 

If Your Honor takes a minute to l o o k  at it, 

Esquire Deposition Services (305) 371-2713 
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you will see the 11 cents that BellSouth 

selected here is not set f o r t h  expressly iii + - & - +  Li lac  

manhole provision but the audit is. 

The audit is something that BellSouth is 

contractually obligated to provide to customers. 

THE COURT: The audit is set forth 

within -- where did you say the audit is set 

forth? 

;.fR. ;-[AR:(E: It's set fcrth -- 

THE COURT: In the statute? 

MR. HPGXE: It is. 

MS. PEREZ: In the tariff. 

MR. HARKE: It's in 8246. 

The only thing I wanted to point out is -- 

the reason why we refer to Judge Baggily's 

opinion is that, if you look at the oral 

argumeilt, which was attached to the materials 

that BellSouth submitted this morning, at the 

very end there is the oral argument that was 

before Judge Baggily in the FPL matter. 

I would respectfully request that you read 

that. You will see, I think, Judge Baggily 

carefully considered exclusive jurisdiction 

versus primary jurisdiction versus jurisdiction 

that is in both locations, and determined that 

Esquire Deposition Services (305) 371-2713 
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the Court has independent jurisdiction over 

contract and t o r t  claims. 

Contrary to what I heard by Mr. Hamilton in 

his oral argument, the very first count in the 

complaint against FPL is a count for breach of 

an implied contract. 

Although in a case pending against FPL, 

there are also tort claims. They are all common 

1 - 2 - 2 - -  L a w  L i a i i t t a .  There a r e  t o r t  claii.iis f o r  

negligence. There is a fraud claim. 

There is also count 1 which is a breach cf 

an implied contract which Mr. Hamilton didn't 

reference in his arguments before Your Honor. 

Similarly here, we have a breach of 

contract claim. This is not -- we're not making 

new ground here. It's against a public utility 

in Florida that has been ongoing for many, many, 

many years. 

There is always a determination that the 

Court needs to make as to whether or not this is 

something that purely relates to a challenge to 

the rate and whether the rate is proper or 

should be higher or lower or something along 

those lines. 

But Courts, over the years, have made it 

Esquire Deposition Services (305) 371-2713 
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very clear that contract claims and tort claims 

for noney dam.ages are claims that Courts have a 

special obligation to the citizens of this state 

to administer. That's precisely what is at 

issue here. 

THE COURT: When was the last statutory 

41 

change that has something to do with the subject 

matter considerations? Statutory or 

administrative PC change! have they discussed -- 

MR. HARKE: Involving the manhole ordinance 

or their own jurisdiction? The PSC is a 

creature of statute. It operates at the 

limited -- 

THE COURT: Is it by the Constitution or 

only statute? 

MR. HARKE: I believe it's a creation of 

the statutory scheme which may be pursuant to a 

Constitutional provision, Your Honor. I don't 

have that in front of me. 

When I was up before the PSC arguing the 

FPL matter, the PSC was very careful -- they 

understand they have a unique role. What they 

do is their thing. 

THE COURT: They have an expertise. 

MR. HARKE: They have a n  expertise on 

Esquire Deposition Services (305) 371-2713 
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c e r t a i n  m a t t e r s  and f e e l  very c o n f i d e n t  t h e y  a r e  

b e s t  a b l e  t o  a d m i n i s t e r  t h a t  e x p e r t i s e  i n  

c e r t a i n  a r e a s .  

The q u e s t i o n  of whether o r  no t  a s e r v i c e  

was provided  o r  s h o u l d  have been provided ,  

t h a t ' s  t h e  bread  and b u t t e r  of  Courts  i n  t h e  

s t a t e  of F l o r i d a ,  whether  o r  n o t  there has  been 

a b reach  of a c o n t r a c t ,  I mean a c o n t r a c t u a l  

o b l i g a t i o n .  

What t h e  d e f e n d a n t s  argument would mean i s  

t h a t  t h e r e  could  n e v e r  be  a b reach  of argument 

a g a i n s t  Bel lSouth  by a customer eve r  i n  any 

s i t u a t i o n ,  and t h e  c o u r t s  d o n ' t  p rov ide  t h a t .  

A s  you s e e ,  when you l o o k  through t h e  

c a s e s ,  t h a t  i t ' s  n o t  j u s t  t o r t  a c t i o n s  t h a t  a r e  

exempted from e x c l u s i v e  j u r i s d i c t i o n  by t h e  PSC, 

b u t  a l s o  c o n t r a c t  a c t i o n .  

THE COURT: You have a case t h a t  you can 

p rov ide  t o  me? 

MR. HARKE: F l o r i d a  P u b l i c  S e r v i c e  

Commission v e r s u s  Bryson, which i s  5 6 9  So.2d 

1253. T h a t ' s  Supreme Court  1 9 9 0 ,  Supreme Court  

of F l o r i d a .  There i s  a n o t h e r  one,  U t i l i t i e s  of 

F l o r i d a  v e r s u s  Coros.  T h a t ' s  8 4 6  So.2d 1 1 5 9 .  

T h a t ' s  a 5 t h  D.C.A. case from 2003.  

Esquire Deposition Services (305) 371-2713 
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THE COURT: I ' m  s o r r y ,  u t i l i t y  -- 

MR. HARKE: U t i l i t i e s  of F l o r i d a .  O f  

course ,  t h e  cases c i t e d  by Ms. Perez i n  h e r  

b r i e f ,  i n c l u d i n g  t h e  Bel lSouth v e r s u s  Caragon 

case ,  which w e  t h i n k  i s  perhaps most on p o i n t  

h e r e .  

Thank you, Your Honor. 

MR. HAMILTON: The i s s u e  b e f o r e  t h e  Court  

i s  no t  what Bel lSouth  d i d  o r  d i d n ' t  do w i t h  

respect t o  impiementing t h e  manhole c h a r g e .  

q u e s t i o n  b e f o r e  t h e  Court  i s  who i s  going  t o  

dec ide  where i t  should be dec ided ,  whether 

Bel lSouth d i d  r i g h t  o r  wrong. 

The 

We, of c o u r s e ,  w i l l  contend i f  w e  g e t  t o  

t h e  m e r i t s ,  w e  d i d  r i g h t .  

t h i s  motion b e f o r e  t h e  Court  i s  who has  

j u r i s d i c t i o n  t o  r e s o l v e  t h i s  p a r t i c u l a r  c l a i m .  

The p o i n t  h e r e  i n  

7 - 7  wnat t h i s  i s ,  i f  you l i s t e n  t o  t h e  

p l a i n t i f f s ,  t h e y  have t o  admit a s  by M r .  H a r k e  

t h e  t a r i f f  i s  t h e  c o n t r a c t .  

t h i s  word c o n t r a c t  w i t h o u t  any s u b s t a n c e  

They keep throwing 

43 I 

a s s o c i a t e d  w i t h  i t .  

C o n t r a c t  i s  t h e  t a r i f f .  The way t o  g e t  t o  

t h e  n i t t y - g r i t t y  o f  t h i s ,  Your Honor, i s  t o  a s k  

what a r e  the damages t h a t  a r e  b e i n g  sought  i n  
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the complaint. 

The so-called damages in the complaint are 

merely the difference between what BellSouth 

charged and what they claim should have been 

charged. It's a refund of an overcharge. It's 

not a contract claim. 

It's basically them saying that BellSouth 

didn't implement the tariff properly. 

implementation and compliance with the tariff, 

there is no separate contract out there about 

this. It's just the tariff. 

The 

BellSouth's compliance with the tariff is 

clearly within the jurisdiction and exclusive 

jurisdiction of the Public Service Commission. 

It was present when 

we cited 36.401, which said the Public Service 

Commission has exclusive jurisdiction over all 

We said that before. 

r n = , t t - - -  
A L L U  L L t  L 3 . 

Then we cited the fact that what they are 

going to do is all rates and charges must be 

filed. This is a manhole charge. The tariff 

says figure it out this way and bill it and make 

adjustments along the way. 

What they are saying is, BellSouth, you 

d o r i ' t  do that. That's what the tariff says 

Esquire Deposition Services (305) 371-2713 
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y o u ' r e  supposed t o  do. 

t h a t  because we f i l e d  w i t h  t h e  Pub l i c  S e r v i c e  

Commission. 

We have t o  comply w i t h  

I f  we d o n ' t  f i l e  i t ,  we ' r e  i n  v i o l a t i o n  of 

t h e  P u b l i c  Se rv ice  Commission r u l e s .  They have  

e x c l u s i v e  j u r i s d i c t i o n  t o  e n f o r c e  i t .  We would 

be i n  v i o l a t i o n  of it because pu r suan t  t o  t h e  

o t h e r  s t a t u t e  I showed you, 3 6 4 . 0 5 ,  w e  h a d n ' t  

p e t i t i o n e d  for  a change. 

The re fo re ,  i f  we d o n ' t  f o l l o w  t h e  s t a t u t e ,  

w e  d o n ' t  p e t i t i o n  f o r  a change, we v i o l a t e d  t h e  

o rd inance ,  t h e  t a r i f f .  The re fo re ,  t h e y  have g o t  

j u r i s d i c t i o n  t o  e n f o r c e  i t .  They would b r i n g  a n  

enforcement  proceeding  and d e c i d e  whether w e  

have adhered  t o  t h e  t a r i f f  t h e y  have approved 

t h a t  w e  f i l e d  wi th  them. i t ' s  a s  s imple  as 

t h a t .  

THE COURT: Ysu want t o  comment on t h i s  

amicus ? 

MR. HAMILTON: F i r s t  of  a l l ,  I would c i t e  

t o  t h e  Cour t  w e  have a l e t t e r  f r o m  g e n e r a l  

counse l  of t h e  P u b l i c  S e r v i c e  Commission. 

I ' m  n o t  going t o  concede t h a t  M r .  Harke i s  

an  e x p e r t  on how t h e y  approach  j u r i s d i c t i o n .  I 

would s u g g e s t  t h e  Cour t  l o o k  a t  t h e  l e t t e r  which 

Esquire Deposition Services (305) 371-2713 
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s a y s  we r e g u l a t e  t h i s  and w e ' l l  p rov ide  r e f u n d s  

i f  t h e r e  i s  a problem. 

THE COURT: 

MR. HAMILTON: 

That  l e t t e r  a g a i n  i s  -- 

I had p r e v i o u s l y  g iven  t h a t  

t o  you. I f  you l o o k  a t  t h e  t h i r d  pa rag raph ,  w e  

r e g u l a t e  t h i s  and i f  t h e r e  i s  a v i o l a t i o n  w e ' r e  

going t o  e n f o r c e  and i s s u e  a r e fund .  

L e t ' s  took  a look a t  t h e  a m i c u s  b r i e f .  

What t hey  a r e  s a y i n g  i n  f o o t n o t e  2 ,  i f  t h e r e  i s  

a c la im i n  t o r t  o r  c o n t r a c t  t h a t  h a s  damages 

d i f f e r e n t  t h a n  a r e f u n d ,  we're n o t  go ing  t o  d e a l  

wi th  t h a t .  

But if i t ' s  a r e f u n d  case, t h a t  be longs  

w i t h i n  our  e x c l u s i v e  j u r i s d i c t i o n .  I f  you l o o k  

a t  t h e  p l e a d i n g s  i n  t h i s  case, Your Honor, i t ' s  

p u r e l y  a r e fund  case. 

They s a y  damages. What t h e y  mean by 

dsi-iages when you r e a d  t h e  compla in t  i s  a r e f u n d  

t o  t h e  d i f f e r e n c e .  T h a t ' s  a l l  i t  i s .  

So when t h e  PSC s a y s  we're n o t  go ing  t o  

handle  t h e  tort or  c o n t r a c t  c l a ims ,  t h a t  would 

be some t o r t  o r  c o n t r a c t  c l a im t h a t  h a s  

consequen t i a l  damages beyond a r e f u n d .  

THE COURT: A c t u a l l y  o n l y  a r e f u n d  of  t h e  

d i f f e r e n c e s  between -- 
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MR. HAMILTON: Between what we charged  t h e  

customer and what t h e  Publ ic  S e r v i c e  Commission 

would l a t e r  de te rmine  what should have been 

charged.  

I n  o t h e r  words, we charged 11 c e n t s  p e r  

Suppose t h e  P u b l i c  S e r v i c e  Commission l i n e .  

s a i d  you d i d  t h i s  improperly,  it has  t o  be 1 0  

c e n t s .  

cen t  we're month. 

We would have t o  refund each  customer 1 

That  i s  what t hey  c a l l  damages under  t h e  

t a r i f f .  

t h e  P u b l i c  S e r v i c e  Commission would g r a n t .  

E s s e n t i a l l y  i t ' s  a r e f u n d  t a r i f f  t h a t  

There  i s  no s e p a r a t e  c o n t r a c t  t h a t  s a y s  

we ' re  go ing  t o  do t h i s  and then  you breached  it 

and t h e  b u s i n e s s  s u f f e r e d  c o n s e q u e n t i a l  damages 

i n  t h e  s e n s e  it c o u l d n ' t  meet i t s  p r o d u c t i o n .  

L e t ' s  t a k e  a h y p o t h e t i c a l  example.  Suppose 

I have a c o n t r a c t  wi th  your b u s i n e s s ,  Judge, and 

you ' r e  making widge t s .  

I s a i d  I ' m  going t o  p rov ide  t e l e p h o n e  

s e r v i c e  t o  you i n  a wamma jamma Cen t rex  sys tem 

and t h a t  s y s t e m  f a i l s .  You c a n ' t  g e t  c a l l s  

coming i n .  

I have a c o n t r a c t  w i th  you, B e l l S o u t h  does  

t o  p rov ide  t h a t  Cent rex .  It f a i l s .  You l o s e  

Esquire Deposition Services (305) 371-2713 
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business. 

THE COURT: That's in the Circuit Court. 

MR. HAMILTON: That's in the Circuit Court. 

That's different, when BellSouth charges you for 

the Centrex your business, 

not authorized by the tariff. 

at a charge that is 

That's what this case is about. 

charge they claim isn't authorized by the 

tariff, not a business claim for breach of 

contract with consequential damages. 

Let's take another example. 

It's a 

Suppose you 

had a contract with BellSouth for telephone 

service. 

providing you with telephone service, you 

couldn't make a call to get hospital help. 

Somebody passed away or got hurt. 

have a claim. against the company for negligence, 

maybe a breach of contract if it was a contract 

associated with it. 

Circuit Court. 

As a result of BellSouth negligently 

You might 

That would be in the 

You wouldn't be asking in those 

circumstances for a refund of the differential 

of a mischarged tariff. 

of a mischarged tariff case. 

separate contract. 

This is a differential 

There is no 

Esquire Deposition Services (305) 371-2713 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2i 

22 

2 3  

24 

25 

49 

The t a r i f f  i s  t h e  c o n t r a c t .  They a r e  

c l a i m i n g  w e  d i d n ' t  f o l l o w  it .  The Publ ic  

S e r v i c e  Commission h a s  t h e  j u r i s d i c t i o n  t o  

de t e rmine  r e fund  c l a i m s  j u s t  l i k e  R ic to r  s a i d .  

THE COURT: Anything e l s e ?  

MR. HAMILTON: I'll be happy t o  answer any  

q u e s t i o n s  t h e  Court  has  o r  c l a r i f y  anyth ing  o r  

p r o v i d e  some more examples - 

THE COURT: I want t o  g e t  through some of  

t h i s  mater ia l  obviously i n  g rea te r  d e t a i l .  

might  a s k  f o r  some supplementa l  arguments. 

w i l l  a s k  f o r  i t  s o o n e r  t h a n  l a t e r .  

a l l .  

I 

I 

Thank you 

(Hear ing  concluded  a t  5 :  00  p . m .  ) 
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C E R T I F I C A T E  OF REPORTER 

STATE OF FLORIDA) 

COUNTY OF MIAMI-DADE) 

I ,  CAROL HILL, R e g i s t e r e d  Merit Repor te r  and 

C e r t i f i e d  Real t ime R e p o r t e r ,  c e r t i f y  t h a t  I was 

a u t h o r i z e d  t o  and d i d  s t e n o g r a p h i c a l l y  r e p o r t  t h e  

fo rego ing  proceedings  and  t h a t  t h e  t r a n s c r i p t  i s  a t r u e  

and complete record  of  my s t enograph ic  n o t e s .  

Dated t h i s  November 1 6 ,  2 0 0 4 .  

CAROL HILL, RMR, CRR 

Esquire Deposition Services (305) 371-2713 
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

GENERAL JURISDICTION DIVISION 
IN AND FOR MIAMI-DADE COUNTY: FLORIDA 

KARLA KAY HIGHTSHOE, an 
individual, on behalf of herself 
and all others similarly situated, 

Plaintiffs, 
V. 

BELLSOUTH TELECOMMUNICATIONS, INC., 
a Georgia Corporation, 

Defendat. 

TIMOTHY MCCALL, and MAN’UEL A. 
GARCIA, individually; and BEST 
INVESTMENT REALTY, INC., 
a Florida corpcratisn, on behalf of themselves 
and as Representatives of a Class of all other 
Similarly Situated, 

Plaintif%, 

vs. 

BELLSOUTH TELECOM1MUNICATIONS, INC., 
a Georgia Corporation, 

Defendant. 

Case No.: 03-26623-CA11 

Case No.: 03-16239-CAll 

~~~~ 

REPLY IN SUPPORT OF DEFENDANT’S MOTION TO IDZSMPSS 

Plaintiffs’ Response in Opposition to BellSouth’s Motion to Dismiss the 

Consolidated Amended Complaint and Demand for Jury Trial (“Plaintiffs’ 

Response”) fails in each of its arguments. 



t 

A. Plaintiffs Cannot Circumvent the PSC’s Exclusive Jurisdiction. 

1. The PSC Explicitly Asserts Rermlatorv Jurisdiction Over the 
Charge. 

Plaintiffs;’ Response asserts that “[tlhis class action was brought in the 

correct judicial forum because the PSC does not, nor does it claim to, regulate the 

Manhole Fee.” Plaintiffs’ Response, at 12. As authority for this remarkable (and 

erroneous) claim, Plaintiffs cite to a 2002 letter written by Jessica Elliott, a former 

Staff Counsel for the Public Service Commission (“PSC”), to  a consumer. Ms, Elliott 

was mistaken thm, m d  the Plaintiffs are mistaken today. The current General 

Counsel for the PSC, Richard D. Melson, has now corrected Ms. Elliott’s mistake: 

You IBellSouthl have also asked the basis for the statement in a letter dated 
May 3, 2002 from Jessica Elliott, PSC Staff Counsel, to  Mr. David G, 
Kennedy to the effect that the $0.11 monthly charge by BellSouth for the cost 
for complying with Miami-Dade County Ordinance 83-3 “is not a tariffed 
charge regulated by the Commission.’’ This statement is misleading. First, 
the Commission does regulate charges of this type. Second, although 
BellSouth’s tariff does not contain specific reference to a charge of $0.11 per 
month, the approved tariff language contemplates and authorizes BellSouth 
to collect the cost of compliance with Ordinance 83-3 on a pro rata basis per 
exchange access line fkom customers residing within the area subject to the 
ordinance. I f  the charge levied to customers in any municipality is not 

the Commission has 
sfatufory authority to require refinds of any overcharges. Ms. Elliott 
is no longer employed by the Commission and we have been unable to 
determine the reason that the earlier letter was not entirely accurate on this 
point. 

in compliance with the approved tari,~prosaszoa, . .  

Letter from Richard 0. Pdelaon, TSC Generai Counsel, dated Aug. 30, 2004, 

attached hereto as Exhibit A (emphasis added). 

Mr. Melson’s statement confirms what is hornbook law. Chapter 364 of the 

Florida Statutes specifically addresses “Telecommunications Companies:” and 

2 
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grants the PSC ‘‘exclusive jurisdiction in all matters set forth in [Chapter 3641.” 

Fla. Stat. 0 364.01(2). This reach is broad and expansive. There are 62 subsections 

in Chapter 364 regarding the PSC’s regulation of telecommunications companies. 

Attached hereto as Exhibit B is the index of those subsections in Chapter 364. Even 

a cursory review of the subsection headings in Chapter 364 demonstrates the 

charge associated with the Miami-Dade County Manhole Ordinance (the “Charge”) 

falls squarely within the exclusive jurisdiction of the PSC. For example, Section 

364.04 requires the filing of “Schedules of rates, tolls, rentals, contracts and 

charges.” Fla. Stat. 0 364.04 (emphasis added). These filings are commonly known 

as “tariffs.” The costs associated with complying with the Miami-Dade County 

Manhole Ordinance are passed on to customers via a tariff filed with the PSC 

pursuant to  Section 364.04. 

Mr. Melson’s statement confirms that the Charge is authorized in the tariff: 

Attached is a certified copy of currently effective Section A.2.4.6 which 
appears on Original Page 20.1 of BellSouth’s General Subscriber Service 
Tariff on file with the Commission. The language in the first two paragraphs 
of Section A.2.4.6 [pertaining to the Charge] was approved effective February 
15, 1983 (the date of the Commission’s Vet$ by Scmniission Order No. 11679, 
issued March 7,1983. This tariflkangaage was approved in response to 
an ordinance adopted by Dade County which took effect on February 
11, 1983. 

Exhibit A, Letter from Richzrd D. Meison, PSC General Counsel, dated Aug. 30, 

2004. 

The subsections of Chapter 364 and the related Rules of the Florida 

Administrative Code set forth this State’s entire regulatory scheme related to 

telecommunications companies, incl+g provisions and rules regarding 

3 



investigations, enforcement, refunds, and sanctions. See Fla. Stat. 5364.01, et seq. ; 

Fla. Admin. Code, Ch. 25. Plaintiffs’ claim that the PSC does not regulate the 

Charge ignores the Tariff, the PSC proceedings, Chapter 364 of the Florida 

Statutes, and Chapter 25 of the Florida Administrative Code, and rests upon an 

inaccurate letter to a consumer by a PSC staff attorney that has now been corrected 

by the PSC’s General Counsel.1 

The PSC has explicitly stated that it regulates the Charge and has the 

statutory authority to require refunds of any overcharges not in compliance with the 

approved tariff provision regarding the Charge. See Exhibit A, Letter from Richard 

D. Melson, PSC General Counsel, dated Aug. 30, 2004.2 As set forth below and in 

Defendant’s Motion to Dismiss, the Camplaint should be dismissed. The PSC is 

exclusively empowered to regulate the Charge and has the authority t o  grant the 

relief requested by the Plaintiffs. 

2. Plaintiffs’ Claims Are Not Tort Claims, But Rather Sauarelp 
Seek a Determination of the Correct Charge. 

The Plaintiffs’ Response purports to circumvent the PSC’s exclusive 

jurisd!ict.ior, by citing t o  cases where circuit courts deny disaazissal, because they have 

jurisdiction over tortious acts causing harm to  persons, property and businesses. 

1 

Cape Coral u. GAC Utilities, Inc., 281 So.2d 493 (Fla 1973) is misplaced because those cases involved 
different industries (railroads and sewer and water services) regulated by different statutes, and 
further, as shown above, there is no doubt that  the PSC‘s regulatory authority over tariffed 
consumer charges by telecommunications companies is specifically provided in Chapter 364. 
2 

compliance with the  Miami Manhole Ordinance to subscribers in Miami-Dade County, the PSC 
conducted a detailed analysis of the cost of compliance and the cost per line per month and per year. 
Ex. 3 to  Defendant’s Motion to  Dismiss, Memormd.m to  Commission Cierk € r o d e  
Communications Department, Feb. 11,1983, at 9-10. 

Pl&t;ffs’ reliance on State ex rei. Burr u. Jacksonville Terminal Go., 71 Fla. 295 (1916) and 

When the  PSC approved the  tariff revisions permitting BellSouth to pass on the  costs of 

4 



See  Southern Bell Telephone and Telegraph Co. v. Mobile America Corp., Inc., 291 

So.2d 199, 201-202 (Fla. 1974) (afirrning as modified 282 So.2d 181 (Fla. lSt DCA 

1973)) (PSC does not have authority t o  enter an award of money damages to a 

mobile home business in a negligence action with allegations that the public 

utility’s “facilities and equipment were not in good condition and repair 

and its applianceq instrumentalities and service were antiquated, 

inadequate, insuficient or ineficient, ” thereby causing the business to lose 

customers) (emphasis added); Florida Power & Light Co. u. Glazer, 671 Sa.2d 211, 

213-14 (Fla. 3d DCA 1996) (plaintiff% claim that exposure to a public utility’s 

power line and transformer caused him to develop cancer was a tort action 

within the trial court’s jurisdiction) (emphasis added). Plaintiffs’ Complaint, 

however, does not contain tort claims, and the cases cited by Plaintiffs are 

inapposite. BellSouth’s motion is based upon Plaintiffs’ attack on BellSouth‘s 

authorized Charge. 

Plaintiffs rely heavily on AZbert Litter Studios, Inc. u. Florida Power & Light 

Co., Case No. 04-03155 CA 13, claiming it is “similar litigation,” but that case 

invoived tor t  claims as well. See Plaintiffs Response, at 14. In the Aibe7-t Litter 

case, the plaintiff alleged that Florida Power & Light Company intentionally used 

defective thermal demand meters knowing that customers would be charged more 

for electricity. Ex. C, Amended Complaint and Demand for Jury Trial in Albert 

Litter Studios, Inc. u. Florida Power & Light Co. The complaint in the Albert Litter 

case contained causes of action for fraudulent inducement, negligent 

5 
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misrepresentation, and negligence, see id., and Judge Bagley’s decision not to  

dismiss the complaint is specifically hinged on the existence of a tort claim, see Ex. 

D, Order on Defendant’s Motion to Dismiss Amended Complaint in Albert Litter 

Studios, Inc. u. Florida Power & Light Co. Moreover, Florida Power & Light 

Company, the public utility involved in the AZbert Litter case, is regulated by 

different statutory provisions than those defining the PSC’s jurisdiction to  regulate 

telecommunications companies, such as BellSouth. Compare Fla. Stat. $5  366.04- 

366.05 with Fla. Stat. 3 364.01 et  seq. 

Here, there is no tort claim in the Complaint. The Complaint contains four 

purported causes of action (breach of contract, unjust enrichment, injunctive relief, 

and accounting) about the Charge. Plaintiffs’ appeal to tort cases is unavailing as 

Plaintiffs’ challenge is to  the rates charged by BellSouth, a matter within the PSC’s 

exclusive jurisdiction. The Plaintiffs claim that BellSouth’s Charge is incorrect, and 

the Plaintiffs’ causes of action implicitly require this Court to set the correct past 

rates and the correct current rate, and presumably to supervise BellSouth to bill the 

correct rate in the future. The Plaintiffsj in short, ask t h i s  C G X ~  t o  do what the 

PSC is exe!usively empowered by statute t o  do. 

CI a. The PSC Is Authorized to Award the Relief Sought by 
Plaizitiffs. 

The Plaintiffs’ argument that the PSC cannot award damages or injunctive 

relief is misleading and misses the point. Plaintiffs’ damages are not “tort 

damages” of personal injury or lost business profits, but a refund of purported 

6 
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overcharges for the Charge and to  lower the rate imposed for the Charge. This 

relief is only properly granted by the PSC. 

First, the PSC is authorized to issue refunds to  customers and former 

customers of BellSouth. See Richter u. Florida Power Corp., 366 So.2d 798, 801 

(Fla. 2d DCA 1979); Fla. Adrnin. Code, Rule 25-4114; Ex. A, Letter from Richard D. 

Melson, PSC General Counsel, dated Aug. 30, 2004. Second, the PSC is authorized 

to  award interest related to  any refund. See Fla. Admin. Code, Rule 25-4114(4). 

Third, the PSC is authorized to regulate the Charge and determine whether the 

charge complies with the approved tariff provision. See Ex. A, Letter from Richard 

D. Melson, PSC General Counsel, dated Aug. 30,2004; Ex. 2 to Defendant’s Motion 

to  Dismiss, In re: Southern Bell Telephone and Telegraph Company’s filing to pass 

the cost of a local ordinance on to the local subscribers, 83 F.P.S.C. 63, Florida 

Public Service Commission Docket No. 830065-TP, Order Approving Tariff, Order 

No. 11679 (March 7,1983); Ex. 3 to Defendant’s Motion t o  Dismiss, Memorandum 

to Commission Clerk from the Communications Department, Feb. 11,1983; Ex. A t o  

Complaint, Excerpts from General St~bscriber Service Tariffs, Section A.2.4.6. 

Fourth, the PSC is authorized to sanction BellSouth for any failure to comply with 

its filed tariffs. See Fla. Stat. $364.08; Fla. Stat. $ 364.285 (LLThe commission shall 

have the power to impose upon any entity subject to its jurisdiction under this 

chapter which is found to have refused to comply with or to have willfully violated 

any l a w h l  rule or order of the commission or any provision of this chapter a penalty 

7 



for each offense. . . or the commission may, for any such violation, amend, suspend, 

o r  revoke any certificate issued by it. , . ,”). 

Thus, the relief sought by Plaintiffs is precisely the type of remedy the PSC 

awards in proper circumstances. A n  injunctive order from this Court t o  set the 

Charge is not appropriate3 because this Court not only lacks the authority t o  

regulate or adjust the rate, but should not place itself in the role of a surrogate PSC 

perpetually overseeing BellSouth’s rates and compliance with its tariffs. See, e.g., 

Florida Jai Aiai, Inc. u. Southern Catering Services, h., 388 So.2d 1076,1078 (Fla. 

5th DCA 1980) (reversing trial court’s decision permanently enjoining defendant 

from terminating its agreement with plaintiff and recognizing “the impropriety of 

projecting the judiciary into overseeing the specific performance of the subject 

agreement ad infinitum”). The PSC is the state agency authorized by statute t o  

regulate telecommunications companies and oversee the telecommunications 

companies’ compliance with their tariffs. See, e.g., Fla. Stat. $0 364.01(1), 364.01(2), 

364.04, 364.051, 364.08. 

3 

the  proposition that the PSC cannot award injunctive relief, That case involved c l h s  fe r  k j z ~ ~ t i - ~ ~ e  
axd dec!zzh-y relief i o  prevent the eiectric company from unnecessarily and severely t r i m l h g  live 
oahs in the homecwners’ yard in the  future. See Trawick u. noridu Power & Light Co., 700 So.2d 
770,771 (Fla. 2d DCA 1997). In Truwick, the Second DCA explicitly noted that the  subject matter of 
the action was not within the jurisdiction of the PSC and the action did ‘hot implicate rates or 
service.” Id., a t  771 (emphasis added). The Second DCA determined that  “courts are not precluded 
from determining whether a utility company, in serving a customer, has acted arbitrarily t o  the 
detriment of that  customer or in a manner that  results in unnecessary damage to the customer’s 
property.” Id., at 772. Here, however, the  Plaintiffs are seeking injunctive relief to adjust the rate of 
the Charge. See Complaint, ¶¶ 63-67. Plaintiffs’ claim for injunctive relief does not empower this 
Court t o  usurp the regulatory powers of the PSC. P!zintif?s C o m p l h t  directly implicates the rate of 
the Charge, and the PSC alone is responsible for the review and adjustment of -rate of the 
Charge. 

Plaintiffs cite Trawick u. F’lorida Power & Light Co., 700 So.2d 770 (Fla. 2d DCA 19971, for 

8 
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B. The PSC Has Primary Jurisdiction to Decide the Matters in the 
Complaint. 

Even if the PSC lacked exclusive jurisdiction, the Court should defer to  the 

PSC's regulatory expertise. The PSC has staff, experts, and a history of regulating 

these kinds of charges. See Florida Public Service Commission: Statement of 

Agency Organization & Operations, attached hereto as Exhibit E. The PSC already 

completed a complex examination of the basis of the Charge and the amount of the 

Charge. See Excerpt from Memorandum t o  Commission Clerk from the 

Communications Department, Feb. 11, 1983, attached hereto as Exhibit F. The 

determination of which costs go into such a calculation requires a thorough 

understanding of the business operations of a telecommunications provider and the 

nature of the billing and general administrative costs related to such a charge. The 

calculation includes an examination of the direct cost and the many different 

sources of indirect costs, including the cost of calculating, implementing, and 

administering the Charge. The PSC is intimately familiar with the process of 

analyzing and quantifying costs incurred by regulated companies, such as 

BellSouth, and determining how those costs should be allocated. See, e g . ,  liz. re: 

Cost Recovery and Allocation Issues for Number Pooling in Florida, Docket No, 

U U l J u a - i r .  nnirnn m n  

In short, rather than the parties bringing expensive accounting experts to 

testify before the trier of the fact in this Court, the PSC's experts can efficiently 

consider the innumerable issues that go into calculating the Charge at no cost t o  the 

class. The PSC can award exactly the same refund (were such to  be required) as 
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this Court, but without requiring the payment of attorney’s fees and expert 

expenses that would be deducted from any common fund. Assuming BellSouth 

erroneously calculated the Charge (which BellSouth denies), the affected group of 

subscribers that is the “class” in this proceeding would obtain a larger benefit in a 

shorter time frame from the application of the PSC‘s expertise. 

Plaintiffs’ insistence that this Court can interpret BellSouth’s tariff misses 

the point. This matter is not about interpreting a single term in a tariff.* This 

matter concerns the implementation and administration of a complex cost recovery 

through a pass-on charge for compliance with a county ordinance. The PSC is in 

the best position t o  review the Charge and order refunds, if appropriate, because 

the PSC has experience, knowledge, and expertise concerning the implemsntation 

and administration of pass-on charges by regulated companies. See Exhibit 3 t o  

Defendant’s Motion to Dismiss, Memorandum to Commission Clerk from the 

Communications Department, Feb. 11, 1983, at 2 (‘“This ordinance is similar to  

4 Indeeci, the Plaintiffs’ reliance on the case of BellSouth Telecommunication, Inc. u. Kerrigan, 
55 F. Supp. 2d 1314 (N.D. Fla, 1999) is misplsced. The parties in Kerrigan were before the Court on 
cross-motions for summary judgment and were not seeking to  have claims dismissed based on the 
PSC’s primary jurisdiction. See BellSouth Telecommunication, Inc. u. KeFFigan, 55 F. Supp. 2d 1314, 
1317,1321-22 (N.D. Fla. 1999). In Kerrigan, BellSouth had filed suit against I two defendGts who 
were service subscribers t s  recovei -unpaid charges. See BellSouth Telecommunication, Inc. v. 
Kerrigan, 55 F. Supp. 2d 1314, 1315 (N.3. Fla. 1999). The defendants had signed letters of 
agreement with BellSouth for certain lines, and BellSouth‘s General Service Subscriber Tariff was 
incorporated into the letters of agreement by  reference t o  define the services. Id., at 1316. 
BellSouth sued the defendants for non-payment under the contracts, and the defendants 
counterclaimed that BellSouth breached the contracts by cutting off the defendants’ services without 
prior notice. Id., at 1317. The Court determined that it was able to  interpret the term “non- 
recurring charge” from the tariff incorporated into the parties’ contracts, and that the interpretation 
of the term was not overly technical or complex. Id. at 1322-23. The key point is that the claim 
before the Court was not to  set a tariffed rate, but to  e d x c e  a separate written contract between the 
p m s .  In no way does Kerrigan stand for the proposition that the PSC cannot award the relief 
requested by Plaintiffs in this case. 

10 



Commission requirements for direct pass-on of local taxes and franchise fees to the 

customer in the assessing municipality.”). 

CONCLUSION 

The Plaintiffs’ Consolidated Amended Complaint should be dismissed with 

prejudice. 

Florida Bar No. 379875 
Kelli A. Ayers 
Florida Bar No. 179078 
HOLLAND & KNIGHT LLP 
Suite 4100 
100 N. Tampa St. 
Tampa, FL 33602-3644 
813-227-8500 phone 

Attorneys for Defendant 
813-229-0134 fax 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

furaished via facsimile and Federal Express on September / &-- 2004 to: -F--! 

Barbara Perez, Esq. 
Aronovitz Trial Lawyers 
150 W. Flagler St., Suite 2700 
Museum Tower 
Miami, FL 33130 

Paul F. Penichet, Esq. 
2151 LeJeune Rd., Suite 200 
Coral Gables, FL 33134 
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Lance A. Harke 
Sarah Clasby Engel 
Harke & Clasby LLP 
155 South Miami Ave., Suite 600 
Miami, FL 33130 

Attorney 
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STATE OF FLORIDA 
i 
\-. 

coMh/lIssIoNERs: 
BRAULIO L. BAEZ, CHARMAN 
J. TERRY DEASON 
LILA A. JABER 
RUDOLPH “RUDY” BRADLEY 
CHARLES M. DAVIDSON 

GENERAL COUNSEL 
RICHARD D. MELSON 
(850) 413-6248 

August 30,2004 

Nancy H. Sims 
Director - Regulatory Relations 
BellSouth Telecommunications, h c .  
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 

Dear Ms. Sims: 

You have asked the Florida Public Service Commission to confinn that BellSouth has a tariff on 
file authorizing it to bill to residents of a municipality or county the costs incurred in complying with a 
municipal or county ordinance that imposes significant costs on BellSouth. 

You are correct. Attached is a certified copy of currently effective Section A.2.4.6 which appears 
on Original Page 20.1 of BellSouth’s General Subscriber Service Tariff on file with the Commission. 
The language in the first two paragraphs of Section A.2.4.6 was approved effective February 15, 1983 
(the date of the Commission’s vote) by Commission Order No. 11679, issued March 7, 1983. This tariff 
language was approved in response to an ordinance adopted by Dade County which took effect on 
February 11,1983. 

You have also asked the basis for the statement in a letter dated May 3, 2002 from Jessica Elliott, 
PSC Staff Counsel, to Mr. David G. Kennedy to the effect that the $0.1 1 monthly charge by BellSouth for 
the cost of complying with Miami-Dade County Ordinance 83-3 “is not a tariffed charge regulated by the 
Commission.yy This statement is misleading. First, the Commission does regulate charges of this type. 
Second, although BellSouth’s tariff does not contain specific reference to a charge of $0.1 I per mmth, 
the approved tariff lu;gwge ccntempiates and authorizes BellSouth to collect the cost of compliance with 
Ordinance 83-3 on a pro rata basis per exchange access line from customers residing within the area 
subject to the ordinance. If the charge levied to customers in any municipality is not in compliance with 
this approved tariff provision, the Commission has statutory authority to require refixads of any 
overcharges. Ms. Elliott is no longer employed by the Commission and we have been unable to 
determine the reason f iat the e d k r  letter W E S  mi entirely accurate on this point. 

If you have any additional questions, please let me know. 

Yours truly, 

Richard D. Melson 
General Counsel 

RDMmee 

CAPlTAL CIRCLE OFFICE CENTER 2540 SHURlARD OAK BOULEVARD TALLAHE,SEE, FL 32399-0850 
An Affirmative Action I Equal Opportunity Employer 

PSC Website: http:/hw.floridapsc.com Internet E-mail: contaft@pscstatefl.us 
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AZ. GENERAL REGULATIONS 
A2.4 Payment Arrangements and Credit Allowances (Cont'd) 
A2.4.5 Provision for Certain Local Taxes and Fern (M) 

When a municipality or political subdivision of the state charges the Company any license, occupational, franchise, inspection (MI 
or other similar tax or fee, whether in a lump sum, or at a flat rate, or based on receipts, or based on poles, wires, conduits or 
other facilities, the aggregate amount of such taxes and fees will be billed, insofar as practical, pro rata to exchange subscribers 
receiving service in the municipality or political subdivision. 

A2.4.6 Provision €or Certain Local Ordinance Costs 
When the Company by virtue of its compliance with a municipal or county ordinance, incurs significmt costs that would not 

An estimated monthly amount of such costs shall be billed to the affected subscribers each month and an adjustment to 

Charges for permits, licenses or fees required by governing authorities for installing any telephone wire in a building will be 

(MI 
otherwise normally be incurred, all such costs shall be billed, insofar as practical, PTO rata, per exchange access line, to those 
subscribers receiving exchange service within the municipality or county as part of the price for exchange service. 

reconcile these estimates to the actual costs incurred for the six month periods ending June 30 and December 3 1 of each year 
shall be applied. 

billed by the Company to the requesting party. 

, (M) 

(MI 

(MI A2.4.7 Reserved for Future Use 

Chief Bukau of RkOrds, 

Material appearing on this page previously appeared on age(s) 20 of this section. 
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Ch. 364 TELECOMMUNICATIONS COMPANIES F.S. 2003 

CHAPTER 364 

TELECOMMUNICATIONS COMPANIES 

PART I GENERAL PROVlSlONS (ss. 364.01-364.503) 

PART il EDUCATION FACILITIES 1NFRASTRUCTURE IMPROVEMENT 
(ss. 364.506-364.516) 

PART 111 TELECOIVlMUNlCATlONS CONSUMER PROTECTION (SS. 364.601 -364.604) 

I 

364.01 
364.01 5 
364.016 
364.02 
364.025 
364.025 1 

364.0252 

364.03 

364.035 
364.0361 

364.037 
364.04 

364.05 

364.05 1 
364.052 

364.055 
364.057 

364.058 
364.059 

364.06 
364.063 
364.07 

364.08 

364.09 
364.1 0 

364.105 

364.14 

PART I 

GENERAL PROVISIONS 

Powers of commission, legislative intent. 
Injunctive relief. 
Travel costs. 
Definitions. 
Universal service. 
Competitive providers of local service; 

implementation of consumer information 
program required. 

Expansion of consumer information pro- 
grams; customer assistance; rulemaking 
authority. 

Rates to be reasonable; performance of 
service; maintenance of telecommunica- 
tions facilities. 

Rate fixing; criteria service complaints. 
Local government authority; nondiscrirni- 

natory exercise. 
Telephone directory advertising revenues. 
Schedules of rates, tolls, rentals, contracts, 

and charges; filing; public inspection. 
Changing rates, tolls, rentals, contracts, or 

charges. 
Price regulation. 
Regulatory methods for small local 

exchange telecommunications compa- 
nies. 

Intefirn rates; procedure. 
Experimental and transitional rates and 

Limited proceedings, 
Procedures for seeking stay; benchmark; 

Joint. rates, tolis, contracis, or charges. 
Rate adjustment orders. 
Joint contracts; intrastate interexchange 

service contracts. 
Unlawful to charge other than schedule 

rates or charges; free service and 
reduced rates prohibited. 

Giving rebate or special rate prohibited. 
Undue advantage to person or locality pro- 

hibited; Lifeline service. 
Discounted rate for basic service for former 

Lifeline subscribers. 
Readjustment of rates, charges, tolls, or 

rentals: order or rule compelling facilities 
to be installed, etc. 

services. 

criteria. 

364.1 5 

364. I 6 

364.161 
364.162 

364.163 
364.164 
364.17 

364.18 

364.183 
364.185 

364.19 

364.195 

364.24 

364.245 

364.27 

364.285 
364.30 

364.32 

364.33 

364.335 
364.336 
364.337 

364.3375 
364.3376 
364.3381 
364.3382 
364.339 

Compelling repairs, improvements, 
changes, additions, or extensions. 

Connection of lines and transfers; local 
interconnection; telephone number por- 
tability. 

Unbundling and resale. 
Negotiated prices for interconnection and 

for the resale of services ana facilities; 
commission rate setting. 

Network access services. 
Competitive market enhancement. 
Forms of reports, accounts, records, and 

memoranda. 
Inspection of accounts and records of com- 

panies. 
Access to company records. 
Investigations and inspections; power of 

commission. 
Telecommunications service contracts: 

regulation by commission. 
Termination of telecommunications service 

contract by a servicemember. 
Penalty for making telephone message or 

customer account information known. 
Discontinuation of telecommunications ser- 

vice used for unlawful purpose. 
Powers and duties as to interstate rates, 

fares, charges, classifications, or rules of 
practice. 

Penalties. 
Telecommunications companies; points of 

connection. 
Definitions applicable to ss. 364.33, 
364.337, 364.345 and 364.37. 

Certificate of cecesdt-y prsiiqetisiie to con- 
struction, operation, or control of tele- 
communications facilities. 

Application for certificate. 
Regulatory assessment fees. 
Competitive local exchange telecommuni- 

cations companies; intrastate 
interexchange telecommunications ser- 
vices; certification. 

Pay telephone service providers. 
Operator setvices. 
C ross-subsidization, 
Disclosure. 
Shared tenant service; regulation by com- 

mission; certification; limitation as to des- 
ignated carriers. 

1 456 
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364.345 
364.37 

364.38 1 
364.385 
364.386 
364.501 

364.502 

364.503 

Certificates; territory served; transfer. 
Controversy concerning territory to be 

Judicial review. 
Saving clauses. 
Reports to the Legislature. 
Telecommunications company under- 

ground excavation damage prevention. 
Video programming; capacity for public 

use. 
Merger or acquisition. 

served; powers of commission. 

364.01 Powers of commission, legislative intent 
(1) The Florida Public Service Commission shall 

exercise over and in relation to telecommunications 
companies the powers conferred by this chapter. 

(2) It is the legisfative intent to give exclusive juris- 
diction in all matters set forth in this chapter to the Flor- 
ida Public Service Commission in regulating telecom- 
munications Companies, and such preemption shall 
supersede any local or special act or municipal charter 
where any conflict of authority may exist. However, the 
provisions of this chapter shall not affect the authority 
and powers granted in 's. 166.231 (9) or s. 337.401. 
(3) The Legislature finds that the competitive provi- 

sion of telecommunications services, including local 
exchange telecommunications service, is in the public 
interest and will provide customers with freedom of 
choice, encourage the introduction of new telecommu- 
nications service, encourage technological innovation, 
ana encourage investment in telecommunications 
infrastructure. The Legislature further finds that the 
transition from the monopoly provision of local 
exchange service to the competitive provision thereof 
will require appropriate regulatory oversight to protect 
consumers and provide for the development of fair and 
effective cornpetition, but nothing in this chapter shall 
limit the availability to any party of any remedy under 
state or federal antitrust laws. The Legislature further 
finds that changes in regulations allowing increased 
competition in telecommunications services could pro- 
vide the occasion for increases in the telecommunica- 
tions workforce; therefore, it is in the public interest that 
csmpeiiiion in ieiecommunications services lead to a 
situation that enhances the high-technological skills 
ana the economic status of the telecommunications 
workforce. The Legislature further finds that the provi- 
sion of voice-over-Internet protocol (VOIP) free of 
unnecessary regulation, regardless of the provider, is 

(4) The commission shall exercise its exclusive 
jurisdiction in order to: 

(a) Protect the public health, safety, and welfare by 
ensuring that basic local telecommunications services 
are available to all consumers in the state at reason- 
able and affordable prices. 

(b) Encourage competition through flexible regula- 
tory treatment among providers of telecommunications 
services in order to ensure the availability of the widest 
possible range of consumer choice in the provision of 
aii teiecommunications services. 

(c) Protect the public health, safety, and welfare by 
ensuring that monopoly services provided by telecom- 

ifi the publie i&i&. 

munications companies continue to be subject to effec- 
tive price, rate, and service regulation. 

(d) Promote competition by encouraging new 
entrants into telecommunications markets and by 
allowing a transitional period in which new entrants are 
subject to a lesser level of regulatory oversight than 
local exchange telecommunications companies. 

(e) Encourage all providers of telecommunications 
services to introduce new or experimental telecommu- 
nications services free of unnecessary regulatory 
restraints. 

(f) Eliminate any rules and/or regulations which will 
delay or impair the transition to competition. 

(9) Ensure that all providers of telecommunications 
services are treated fairly, by preventing 
anticompetitive behavior and eliminating unnecessary 
regulatory restraint. 

(h) Recognize the continuing emergence of a corn-. 
petitive telecommunications environment through the 
flexible regulatory treatment of competitive telecommu- 
nications services, where appropriate, if doing so does 
not reduce the availability of adequate basic local tele- 
communications service to all citizens of the state at 
reasonable and affordable prices, if competitive tele- 
communications services are not subsidized by 
monopoly telecommunications services, and if all 
monopoly services are available to all competitors on a 
nondiscriminatory basis. 

Continue its historical role as a surrogate for 
competition for monopoly services provided by local 
exchahge telecommunications companies. 

(i) 

WktOry-+. 1-4, ch. 6186, 1911; SS. 1-6. ch. 6187.1911; 5. 1. Ch. 6525,1913: 
RGS 4393: CGL 6357; S. 1. ch. 63-279 S. 1. Ch. 6.5-52: s 1. ch. 67-541: S. 3. ch. 
76-168; S. 1, ch. 77457; SS. 1. 32. Ch. 8036 S. 2. ch. 81-318; S. 25. ch. 83-218: 
SS. 6. 7. ch. 89-163; S. 1. 48. 49. Ch. 90-244; S. 4. ch. 91429; S. 5, ch. 95-403; S. 
2 Ch. 2003.32. 

'Note.-Repealed by s. 38. ch. 2000-260. 

364.015 Injunctive relief.-The Legislature finds 
that violations of commission orders or rules, in con- 
nection with the impairment of a telecommunications 
company's operations or service, constitute irreparable 
harm for which there is no adequate remedy at law. The 
commission is authorized to seek relief in circuit court 
including temporary and permanent injunctions. 
restraining orders, or any other appropriate order. Such 
remedies shall be in addition to and supplementary to 
any other remedies awailable for enforcement of 
agency action under s. 120.69 or the provisions of this 
chapter. The commission shall establish procedures 
implementing this section by rule. 

%stCF;.-s. :. &,. 83-35 

364.01 6 Travel costs.-The commission has the 
authority to assess a telecommunications company for 
reasonable travel costs associated with reviewing the 
records of the telecommunications company and its 
affiliates when such records are kept out of state. The 
telecommunications company may bring the records 
back into the state for review., 

History.+. 2, ch. 93-35. 

364.02 Definitions.-As used in this chapter: 
(1 ) 'Basic local telecommunications service" 

means voice-grade, flat-rate residential, and flat-rate 
single-line business local exchange services which 
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IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT IN AND 
FOR MIAMX-DADE COUNTY, FLORIDA 

GENERAL JURISDICTION DIVISION 

+ * Gi LITTER STUDIOS, RE.: a Florida CASE NO.: 04-03155 CA 13 
corporation on behalf of itself and all others 
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FLORlDA POWER & LIGHT COMPANY, - a3g I- 

a Florida Corporation, 
t-2 e 
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I_ a 

J; 
AMENDED COMPLA.INT AND DEMAND FOR JURY TRIAL 

tiff, Albert Litter Studios, Inc., on behalf of itself and on behalf of a class of 

e State of Florida, sue Florida Power & Light 

NATURE OF THE ACTION 

This is an action for breach of contract, negligence, fraudulent inducement and 

negligent misrepresentation in connectim Y.<& F!o,”lda Tower & Light Company’s (“FPL”) 

deceptive, wiair, and misleading practice of charging its commercial consumers for more 

electricity than is actually used by knowingly providing them with faulty thermal demand meters. 

2. Plaintiff and c l s s  members are commercial customers of FPL who are charged 

for eiectric services provided by FPL. For certain commercial consumers, FPL relies on a 

1 Plaintif€, on behalf of itself and a class of similarly situated commercial entities, makes the following allegations on 
information and belief based on an investigation reasonable under the circumstances, except as to those allegations 
pertaining to the named PlaintW, which are alleged on personal knowledge. 

HARRE & CLASBY LLP 
155 South Miami Avenue Suite 600 0 Miami, FL 33130 Tcl. 305-536-8220 9 Fax 305-536-8229 



CASE NO.: 04-03155 CA 13 

reading of a consumer’s thennal demand meter in order to determine the proper amount to bill a 

consumer for each month. Thermal demand meters register two components for billing 

consumers: electric energy, or kilowatt-hours, and maximum rate of power consumption each 

month. FPL used and continues to use these thermal demand meters even though it is aware that 

the meters are inaccurate and fail to register an accurate accounting of a consumer’s electric 

usage, and in fact, charges its consumers for more electricity than is actually used. 

3. This action is brought on behalf of Florida commercial consumers who were 

charged for more elecL+city than they actualiy used. 

JURISDICTION 

4. This Court has jurisdiction over this action pursuant to Fla. Stat. 6 26.012, 

because this is a civil case where damages exceed $15,000. 

5.  Venue is proper in the Eleventh Circuit Court for Miami-Dade County, Florida, 

pursuant to Fla. Stat. 5 47.05 1 , because the cause of action accrued in Miami-Dade County, 

Florida, and because the defendant conducts substantial business in this county. 

6. 

PARTIES 

Plaints Albert Litter Studios, Inc. is a Flori,da CcFGiztkiii doing business in 

Miami-Dade County> Florid2 and is otherwise suijuris. Defendant FPL is organized under the 

laws of the State of Florida, and conducts substantial business throughout this state and within 

this County. 

2 
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7. f i s  Court has jurisdiction over FPL because it conducts substantial and not 

isolated business in this State and has offices open for business in this State and within this 

county. 

FACTU-AL ALLEGATIONS 

8. FPL is one of the major electric utilities in Florida It services millions of 

customers, both residentia1 and commercial, w i b n  Florida and in Miami-Dade County. 

9. FPL has a duty to bill its commercial consumers for electricity in a manner that is 

consistent vith the consumers’ actual usage. 

10. Consumers receive their electric bills and reasonably assume that the amount FPL 

chaxges is charged in good faith, is legitimate, and is based on the consumer’s actual electric 

usage. 

11. As part of its billing process, FPL installed thermal demand meters for certain 

commercial consumers to gauge the amount of electric power used by each commercial 

consumer, and uses the readings from those meters to detemiine the amoum to biii each 

consumer. 

12. Themd de~~m:! meters regkier two components for billing consumers: electric 

energy, or kiiowatt-hours, and maximum rate of power consumption each month, 

13. FPL continues to use these thermal demand meters even though it is aware that 

the meters do not register a accurate reading ofthe consumer’s energy usage. In fact, the 

consumers are charged for more electricity than is actually used. 

3 
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Upon information and belief, FPL has been aware of these problems for some 

time, but purposefully decided not to repair or replace their thermal demand meters. 

15. As a result of FPL’s conduct, hundreds of thousands of commercial consumers 

have unknowingly been charged millions of dollars for electricity they did not use. 

16. Further, FPL has never and presently does not disclose to its consumers that their 

thermal demand meters are faulty and prone to charging consumers for more electricity than is 

actually used. Instead, FPL simply charges consumers for more electricity than is actually used. 

FPL’s scheme deceives or misleads the consumer about how much electricity they 17. 

are using and about what the consumer is actually paying for. 

CLASS ACTION ALLEGATIONS 

18. This actio2 is brought on behalf of Plaintiff individually and as a class action on 

behalf of all commercial consumers who after January 1, 1999 (the “Class Period”), were 

charged for more electric power than was actually used as a result of the defective thermal 

demand meters (the “Class”). 

19. The Class is composed of thousands of commercial consumers, the joinder of 

whom in one action is impractiad. Dis;ssitiaii sftheir ciaims in a class action will provide 

substantid benefits to both the parties and the Court. The names and addresses of the members 

ofthe Class are maintained by defendant. As a result, the Class is ascertainable and mmageabIe. 

PIaintiff Albert Litter Studios, Inc. is a member of the Class, as it was charged for 20. 

more electric power than it actually used as a result of a defective thermal demand meter. As 

with all of the class members, FPL intentionally and deceptively charged Plaintiff for more 

4 
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electricity that it actually used and retained the ill-gotten profits; all unbeknownst to the Plaintiff 

and class members. 

21. No antagonism exists between the interests of the Plaintiff and the interests of the 

other class members. Plaintiffs counsel are experienced in class action litigation and are weil 

qualified to conduct this litigation. 

22. Plaintiffs claims are typical of the claims of the class members in that the 

putative class members likewise paid fore more electricity than was actudly used as a result of 

defective thermal demand meters. 

23. There are numerous common questions of law or fact in this action within the 

meaning of Florida Rule of Civil Procedure 1.220(a)(2), and they predominate over any questions 

affecting only individual class members tiillthin the meaning of Rule 1.220@)(3). 

24. Common questions of law or fact include, without limitation: 

Whether FPL charges its commercial consumers for more electricity than 
is actually consumed by the use of a defective thermal demand meter; 

a Whether FPL knows that the thermal demand meters are faulty, but 
continues to use them; 

Whether FPL discloses or effectively discloses to consumers that its 
thermal demand meters are faulty and it charges consumers for more 
electricity thm ?!!q ap~t.dly used; 

e Whether FPL discloses or effectively discloses to consumers that it retains 
for its own benefit and profit the amount it charges for electricity that is 
not used; 

5 

HARKE & CLASBY LLP 
155 South Miami Avenue Suite 600 Miami, FL 33130 Td. 305-536-8220 Fax 305-536-8229 



I,/- 

‘ i ;  ( 

CASENO.: 04-03155 CA 13 

25. 

b Whether FPL’s conduct breaches their implied agreement to provide an 
accurate accounting of a consumer’s electric power, and subsequently, bill 
an accurate amount to the consumer; 

e Whether FPL knew or should have known it was charging consumers for 
electricity that was not used; and 

e Whether FPL had a duty to accurately charge its consumers for the amount 
of electricity consumed. 

Pursuant to Rule I .220@)(3), a class action is superior to the other available 

methods for the fair and efficient adjudication ofthe controversy because, among other things, it 

is desirable to cmcentrate the litigation ofthe class members‘ clairns in one forum, since it will 

conserve party and judicial resources and facilitate the consistency of adjudications. 

26. Furthermore, as the damages suffered by individual class members may be 

relatively small, their interest in maintaining separate actions is questionable and the expense and 

burden of individual litigation makes it impracticable for them to seek individual redress for the 

wrongs done to them. Plaintiff knows of no difficulty that would be encountered in the 

management of this case that would preclude its maintenance as a c las  action. 

COUNT I- BREACH OF IMPLIED CONTRACT 

27. Plaintiff repeats and re-alleges the d!eg&xs coii+&iied ki paragraphs 1 -L6 i- above, r 

as iffidly set f ~ f i  herein. 

28. FPL has an implied contract with each class member to provide electric service 

for a reasonable fee. One of the essential terms of these contracts is that FPE will provide 

electric power to the consumer, and the consumer will make timely payment based on the 

6 
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consumer’s usage. Implied in each and every contract is that FPL’s charges to the consumer are 

an accurate gauge of the consumer’s electric power consumption. 

29. FPL breached its implied contract with each class member by charging consumers 

for electric power that was not used as a result of defective thermal demand meters. FPL’s 

breach was purposeful as it knowingly failed to repair or replace the defective thermal demand 

meters. 

30. 

W I X E ~ F O ~ ,  Plaintiff and class members demand an award against FPL for damages 

incurred as a result of defective thermal demand meters, plus interest, and such other relief as this 

As a result, Plaintiff and the Class have been damaged by FPL’s breach. 

Court deems just and proper. 

COUNT 11- BWACH OF DUTY OF GOOD FMTR AND FAIR DEALING 

3 1. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-26 

above, as if filly set forth herein. 

32. FPL owes a duty to act in good faith and to dad fairly with each of its consumers 

regarding its billing practices. 

33. FPL breached its dcty ts act iri gixd kit& with each ciass member by charging 

consumers for electric power that was not used as a result of defective thermal demand meters. 

FPL’s breach was purposeful as they knowingly failed to repair or replace the defective thermal 

demand meters. 

34. As a result, Plaintiff and the Class have been damaged by FPL’s breach. 

7 
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WHEREFORE, Plaintiff and class members demand an award against FPL for damages 

as a result of defective thermal demand meters, plus interest, and such other relief as this Court 

deems just and proper. 

COUNT III-NEGLIGENCE 

35. Plaintiff repeats and re-alieges the allegations contained in paragraphs 1-26 above, 

a s  if fully set forth herein. 

36. FPL had a duty to select and maintain meters that would accurately measure the 

electricity used by its customers, including plaintiff and the class. 

37. WL has breached this duty with its use of the defective thermal demand meters 

that charge consumers €or more electricity than is actually used. 

38. Plainxiff and the class have been damaged as a direct and proximate result of 

FPL’s breach of its duty to select and maintain meters that accurately measure their use of 

electricity. 

WHEREFORE, Plaintiff and class members demand an award against FPL for damages, 

plus interest, and such other relief as this Court deems just and proper. 

COU-NT LV-FRAUDULENT INDUCEMENT 

39. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-26 above, 

as if fully set forth herein. 

40. Each billing cycle, FPL made a representation on its invoices to Plaintiff and the 

class regarding the amount of electricity used. 

8 
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41. Due to the use of the thermal demand meters that FPL knew or should have 

known were defective, FPL knew or should have known that the representations on the invoices 

as to how much electricity was consumed were false. 

42. FPL intended that Plaintiff and the Class rely upon its representations as io the 

amount of electricity consumed. 

43. Plaintiff and the Class reasonably relied upon FPL's representations as to the 

amount of electricity consumed and as a result were charged for electricity that was not used. 

WHEREFORE, Plaintiff and class members demand an award against FPL for damages, 

plus interest, and such other relief as this Court deems just and proper. Plaintiff also reserves the 

right to seek punitive damages in accordance with Florida law. 

C O ~ T  V-NEGLIGENT MISREPRESENTATION 

44. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-26 above, 

as if fully set forth herein. 

45. Each billing cycle, FPL aade a representation on its invoices to PIaintiff and the 

class regarding the amount of electricity used. 

45. Ike  t~ 'ui iise ofthe ti~ermai &mad meters that F?L knew or should have 

known were defective, FPL was negligent because it shouid have known that the representations 

on the invoices as to how much electricity was consumed were false. 

47. FPL intended that Plaintiff and the Class rely upon its representations as to the 

amount of electricity consumed. 

9 
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48. Plaintiff and the Class reasonably reIied upon FPL's representations as to the 

amount of electricity consumed and as a result were charged for electriciv that was not 

consumed. 

WHENFORE, Plaintiff and class members demand an award against FPL for damages, 

plus interest, and such othei relief as this Court deems just and proper. 

COUNT VI-INJUCTIVE RELIEF 

49. Plaintiff repeats and re-alleges the allegations contained in paragraphs 1-26 above, 

as iffdiy set forth herein. 

50. Plaintiff is entitled to an injunction on behalf ofitself and the class to prevent FPL 

fiom using defective thermal demand meters and charging its consumers for more electricity than 

the consumers have actualiy used. 

WHEREFORE Plaintiff respectfully requests that this Court enter an injunction 

prohibiting FPL fiom continuing its use of thermal demand meters to charge its consumers for 

more electricity than is actually used. 

10 
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51. 

JURY DEMAND 

Plaintiff and class members demand a trial by jury of all issues so triable. 

Dated: May 6 2 0 0 4 .  6 

Florida Bar No. 991030 
David J. Maher, Esq. 
Florida Bar No. 993484 

HARKE & CLASBY LLP 
155 South Miami Ave., Suite 600 
Miami, Florida 33 130 
Telephone: (305) 536-8220 
Telecopier: (305) 536-8229 

Harley S. Tropin, Esq. 
Florida Bar No. 241253 
Gail A. McQuilkin, Esq. 
Florida Bar No. 969338 
Adam M. Moskowitz, Esq. 
Florida Bar No. ,984280 
KOZYAK TROPIN & 

THROCKMORTQN, PA 
200 S. Biscayne Blvd., Suite 2800 
Miami, Florida 33131-2335 
Telephone: (305) 372-1800 
Telecopier : (3 05) 3 72 -3 5 08 

Counsel for Plaintird? Class Members 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent this B% 
day of May, 2004 via facsimile and 1' Class U.S. mail to: 

Robert B. Sendler, Esq. 
David D. Austin, Esq. 
FPL Law Department 
700 Universe Boulevard 
Juno Beach, FL 33408 
561-691-7109 Telephone 
561-691-7103 Facsimile 
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ALBEWI' LJTER STUDIOS, JNC, a Flarida 

similarly situated, 
mrporaticq on behalf' of itself and all o h  C ~ I C  NO. 0443 155-CA- 13 

?lailltar, 
V. 

ORDER ON 
ED @- 

all&ged I tart claim over which tha Ccnut hrre jurisdiction. "hue, tht cane shall continue in its 

nmnd course b u g h  thr: man! syetersr. TIXI Court will consider any mattem submitted by the 

dcftndaat upon say dings by thc Public SarVice Cornmimion thet dcfcndant bclicves may asaist 

the Court in datumining haw it should proceed in this matter. But the Court believes W it 

should fuaction, and continue With this rndkr,  h k p c d e n t  of tha Ronda Public S&ce 



Commission. 

Thc defendant will file and SQYC its Answer to the Amended Complaint by August 2, 

2004. 

DONE and ORDERED in ohambors in Miami-Dada County, Irlarida, this &y af 

d m .  

C: 
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S T A T E M E N T  O F  

AGENCY QRGANIZATION iS OPERAT!ONS 

~~~ ~~~~~~ 

The Commission fulfills this mission by pursuing a number of goals, as follows: 

To the extent possible, streamline regulatory requirements to provide an open, accessible 
and efficient regulatory process that is fair and unbiased. 
Ensure that the regulatory process results in fair and reasonable rates while offering rate 
base-regulated utilities an opportunity to earn a fair return on their investments. 
Where feasible, use incentive-based regulatory mechanisms to encourage efficiency and 
innovation among regulated utilities to ensure that customer needs are met in a cost 
effective manner. 
Encourage and facilitate responsible use of resources and technology in the provision and 
consumption of utility services. 

Remove regulatory barriers which impede the development of competitive markets, as 

+ Provide appropriate regulatory oversight to protect consumers. 
+ Ensure that all entities providing utility services to consumers comply with all appropriate 

directed by !aw. 

requirements subject to the Commission's ju:isdiz:ioii. 

+ Facilitate the provision of safe utility services at levels of quality and reliability that comply 

+ Inform utility consumers regarding utility matters. 
+ Expedite resolution of disputes betwe-,:: CORS~JK~EI-S ana utiiities. 

with established industry standards and practices. 
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The Commission consists of five Commissioners appointed by the Governor from nominees 
selected by the Florida Public Service Commission Nominating Council for terms of four 
years, as provided in Chapter 350, Florida Statutes. 

The Chairman is the chief administrative officer of the Commission, presiding at all hearings 
and conferences when present, setting Commission hearings, and performing those duties 
prescribed by law. In the Chairman’s absence, the senior member of the Commission panel 
presides. The Chairmai-i is elected by the Commission pursuant to law. 

A majority of any Commission panel constitutes a quorum, and the Commission cannot take 
formal action in the absence of a quorum. A majority vote of the quorum determines 
Commission action. Where m l y  two Commissioners are assigned to a proceeding and they 
do nst agree im a final decision, the Chairman of the Commission, after appropriate review 
of the record, shall cast the deciding vote. When the Chairman is one of a two-member 
panel and the panel does not agree on a final decision, the matter shall be referred to the full 
Commission for disposition. In such an event, the full Commission shall review the record as 
appropriate. 
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The Commission carries on its work through two primary functional units: The Office of the 
Executive Director and the Office of the General Counsel. The Offices of the Executive 
Director and the General Counsel are charged with implementing Chapters 350, 364, 366, 
367, 368 and 427, Florida Statutes, and Sections 403.064,403.501-403.539, and 403.9401- 
403.9425, Florida Statutes. 

The Office of the Executive Director advises the Commission on all technical and policy 
matters under the Commission’s jurisdiction and, in coordination with the Office of the General 
Counsel. serves as the Cornmission’s liaison with federal and state agencies as well as the 
F!orida Legislatuie. Also, the Gfiice oitne Executive Director has authority over all divisions 
and offices, except the Office of the General Counsel, and directs activities, in part through 
a Deputy Executive Director. 

A summary of the responsibilities of each oftice and division is provided below. 

The Division of the Commission Clerk and Administrative Services is responsible for 
accepting official filings, maintaining the official case files, coordinating the Commission’s 
records management program, and issuing all Commission orders and notices. The Director 
of the Division of the Commission Clerk and Administrative Services is designated as the 
Agency Clerk. The Division oversees all financial transactions and maintains the Commission’s 
accounting records. Other responsibilities include administrative support services such as 
human resource programs; budget management; mail processing; computer network, 
hardware, and applications support; staff training; and purchasing. 

The Division of Competitive Markets and Enforcement oversees the development of 
competitive markets and has responsibility for the issues ass~slated with aneiging 
cornpeiiiive telecommunications markets. The division participates in formal and informal 
proceedings involving appropriate area code relief ana number conservation plans and 
establishes policies and procedures governing intercompany contracts, arbitration of terms of 
intercompany contracts, and resolution of issues of contract interpretation. The division also 
resolves conflicts arising from changes in service providers. !E additicn, it evaiuaies ine quality 
of service provided by telecommunications companies and conducts periodic on-site 
inspections of telecommunications facilities. 

Issues involving conservation, tariff filings and territorial disputes in the natural gas industry 
are also the responsibility of this division. Finally, investigations are conducted to ensure 
compliance with applicable rules, tariffs, procedures, and laws and to identify and address 
anti-competitive activities. 

3 
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The Division of Economic Regulation participates in formal and informal proceedings 
relating to the rates and earningsof rate base regulated companies in the electric, natural gas, 
water, wastewater, and telecommunications industries. The division has primary responsibility 
for processing rate changes and for conducting earnings surveillance to ensure that regulated 
utilities are not exceeding their authorized rates of return. The division is the official custodian 
for electric and water and wastewater tariffs, and administers tariff processing for the two 
industries. The division receives and maintains copiesof annual financial reports and periodic 
surveillance reports for rate base regulated companies. 

The division also participates in formal and informal proceedings relating to long-range electric 
utility bulk power supply operations and planning; electric utiltty territorial matters; power plant 
and transmission line siting, including the siting of power plants owned by nontraditional 
generating entities; service quality, including complaints; electric utiiity conservation goals 
and programs; emergencies dusk operationai events orweather; and fuel, conservation, and 
environmental cost recovery. 

The Division of Regulatory Compliance and Consumer Assistance is responsible for 
evaluating electric and gas safety, conducting audits and reviews in all industries, responding 
to consumer complaints and conducting consumer outreach. 

For auditing and safety purposes the division operates out of four district offices: Tallahassee, 
Orlando, Miami, and Tampa. The types of audits and reviews the division performs include 
financial, compliance, billing, and verification. The safety function involves safety evaluations 
of natural gas pipeline operations and new electric construction in the state of Florida. The 
safety function is also the lead contact for the Commission’s participation in the State’s 
Emergency Operations Center activities. 

The consumer complaint bureau receives, processes, and resolves complaints and facilitates 
resolution of informal disputes between consumers and utilities. Customers may file compiaints 
through a toll-free telephone number to the bureau’s call center or by mail, facsimile; or E- 
mail. 

The consumer outreach functions include compiling and relaying information about the 
Cornmission’s regulatory decisions to utility customers and consumer groups. Outreach 
duties include informing utility customers of their rights, available assistance, and of h ~ w  
they car! pertisipate ii; cisttcrmer service hearings and other forums to have their views heard 
by Commissioners. 

The Office of Federal and Legislative Liaison serves as the Commission’s liaison to the 
Legislature and to other state and federal agencies. This office provides the primary technical 
interface with federal agencies and the Legislature on regulatory matters, in coordination 
with and assistance from the technical divisions, the Office of the General Counsel, and the 
Office of the Chairman. This office is also responsible for facilitating collaborative working 
relationships with the federal agencies whose regulatory actions can affect Fltirida citizens 
and wiii respond to requests for information from federal agencies and Congress. 
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Tne Office of Market Monitoring and Strategic Analysis is responsible for monitoring and 
evaluating the impact of Commission decisions on market development in the energy, 
telecommunications, and water and wastewater industries. The office is also responsible for 
identifying and analyzing issues, strategies, and new technologies that will assist and enhance 
competitive market development. The office routinely reviews and assesses market activity 
in the affected industries and periodically reports their findings to the Commissioners. An 
annual report to the Legislature on the status of the development of competition in the 
telecommunications industry is prepared by this office. 

The Office of Public Information functions as the Commission’s liaison with the media and 
the public. The office monitors the daily reporting activities of dozens of state, regional and 
national media outlets to ensure that timely, accurate information regarding Commission 
decisions is disseminated to corsumers. In this capacity, ihe oifice sustains a familiarity on 
a broad array of dockets and related activities affecting ratepayers or issues that have 
currency with the media. 

The Office of Standards Control and Reporting provides oversight of Commission 
processes and rsports in order to keep consistency ofthose processes and reports at a high 
level. The office assists in responding to surveys and questionnaires from governmental 
bodies and others and prepares periodic reports as needed. The office coordinates the 
content and format of the Cornmission’s Web site. Duties also include production of the 
Commission’s many informational brochures and other presentations. 

The Office of the General Counsel provides legal counsel to the Commission on all matters 
under the Commission’s jurisdiction and, in coordination with the Office of the Executive 
Director, serves as the Commission’s liaison with federal and state agencies as well as the 
Florida Legislature and political subdivisions of the state. In the course of evidentiary 
proceedings before the Ccrr.mlssion, the =ace o i  the General Counsel and its sections are 
responsible for presentations of staff positions in the proceedings including cross examination 
of witnesses and presentation of staff testimony where offered. In providing legal counsel to 
the Commission, the General Counsel’s office employs three sections: an Appeals, Rules 
and Mediation Section, an Economic Regulation Section, and a Competitive Markets and 
Enforcement. Secticn. 

The Appeals, Rules and Mediation Section has responsibility for rulemaking, mediation, 
and defending Cornmission orders on appeal or otherwise challenged before state and federal 
courts. The section also provides legal counsel to the Commission and to the Commissioners 
including the preparation of notices, recommendations and orders. This section attends and 
conducts public hearings at the Commission’s request; represents the Commission before 
state and federal courts: and advises in the promulgation of rules. The section reviews 
procurement contracts and provides counsel to the Cornmissior! 9:: peSSfiiiei, csniracts and 
other administrative legal matters. 
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The Economic Regulation Section has responsibility for the procedural and legal aspects 
of rate cases and other formal proceedings before the Commission or the Division of 
Administrative Hearings and for proceedings in civil courts on behalf of the Commission. 
This section prepares recommendations to the Commission in conjunction with technical 
staff and prepares Commission orders with the assistance of technical staff. 

The Competitive Markets and Enforcement Secfion has responsibility for the procedural 
and legal aspects of cases related to the development of competitive markets and other 
f~riiial proceedings before the Commission or the Division of Administrative Hearings and 
for proceedings in civil courts on behalf of the Commission. This section prepares 
recommendations to the Commission in conjunction with technical staff and prepares 
Commission orders with the assistance of technical staff. 

6 
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The principal office of the Commission is located in Tallahassee, Florida. Its address is 2540 
Shumard Oak Boulevard, Tallahassee, Florida 32399-0850. Business hours are 8:OO a.m. to 
5:OO p.m., Monday through Friday, except for legal holidays. The telephone number and 
Web site for information about how to obtain publications, documents, forms, applica- 
tions for certificates, and other information are (850) 41 3-61001SUNC3M 278-61 00, 
ht tp : / /w.  psc. state. fl. uslcontactl, respectively. 

The Public Service Commission provides a staff of information specialists who are available 
to answer questions from Florida consumers. To reach a PSC consumer representative, 
please call 3-800-342-3552, send a fax to 1-800-511-0809 or send an E-mail to 
contact@psc. sfatefl. us. 

Blanca S. Bayo, Director of the Division of the Commission Clerk and Administrative Services, 
located at 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850; telephone number 
(850) 41 3-6770; fax (850) 41 3-71 18, is designated as the Agency Clerk. The Agency Clerk 
is responsible for accepting official filings. 

Anyone desiring a conference with the Commissioners or Commission staff with respect to 
matters overwhich the Commission has jurisdiction may request such a conference through 
the Commission Chairman, a Commissioner, the Division of the Commission Clerk and 
Administrative Services, the Executive Director, or the particular staff member involved. 
A written request concerning the purpose and anticipated duration of the conference should 
be furnished in order to avoid conflicts and facilitate the availability of staff members and 
records, if needed. In an emergency, the foregoing may be communicated by te!sphme. 
Nothing in this atstemsnt abiiaiiates the prohibition against ex parte communications in pending 
cases to determine substantial interests. 

Except as regards internal affairs, the Cornrnissim makes decisions and votes at agenda 
conferences. Generally, agenda conferences take place on the first, third, and fifth Tuesdays 
of each month at the Commission’s office in Tallahassee. They may take place at other times 
and in other places as necessary. Agenda conferences are noticed in the Florida 
Administrative Weekly approximately ten (1 0) days in advance of each agenda conference. 
Generally, the Commission conducts its public business at agenda conferences with advice, 
assistance, and recommendations of staff. With regard to proposed Commission action, the 
Commission may call upon others to answer questions or elicit information where such 
solicitation does not violate the prohibition against ex parfe communications in adjudicatory 
proceedings. 
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Internal affairs meetings are held forthe purpose of discussing matters that are not docketed 
and that relate to the Commission’s organization, functions, management, operations, finances, 
intra- and intergovernmental affairs, and for special presentations. Notice of the meetings is 
published in the Florida Administrative Weekly. 

(1) The agenda for meetings is prepared t;Y the Commission in time to ensure that a copy 
may be received at least seven (7) days before the meeting by any person in the state who 
has requested a copy and who pays the reasonable cost of the copy. 

(2) Copies of staff recommendations for items on the agenda may be obtained from the 
Division of the Cornmissisn Ck ik  afid Administrative Services upon request and payment of 
the applicable copying fee. Parties to a proceeding are entitled to one copy of the staff 
recommendation filed in the proceeding at no cost. 

(3) The agenda and staff recornmendations may be viewed on the Internet at 
http://www.floridapsc.com. (Click on “Dockets & Filings” and then ”Agendas.”) 

All official actions of the Commission are recorded and maintained by the Division of the 
Commission Clerk and Administrative Services. The minutes are open to public inspection 
during regular office hours (8:OO a.m. to 5 0 0  p.m.) at the principal office of the Commission 
in Tallahassee, Florida. 

All orders of the Commission are recorded and maintained by the Division of the Commission 
Clerk and Administrative Services. Cornmission orders  re spec :c pUbk inspection during 
regular office hours at the principal office of the Commission in Tallahassee, Florida. Orders 
may be viewed on the Interne: by  going to http://www.floridapsc.com, clicking on the “Dockets 
& Filings” link, and then clicking on “Orders.” 

The Division of the Cornmission Clerk and Administrative Services maintains a main noticing 
address file for purposes of distributing Commission agendas, notices of workshops and 
rulemaking and, where appropriate, other notices and orders. The division also maintains an 
individual noticing address file for each docket for purposes of distributing Commission 
notices and orders issued in that docket. 

a 
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( 7 )  ivlain File. The main noticing address file shall contain a single name, address, and 
telephone number for each utility subject to Commission jurisdiction, the Public Counsel, the 
Clerk of each Board of County Commissioners, and the chief executive officer of each 
municipality. This file shall also contain a name, address, and telephone number for each 
person requesting in writing to be included in the file on one or more of the following lists: 

(A) Persons requesting the Commission agenda 
(subject to payment of subscription fee); 

(B) Persons requesting the weekly report of new dockets 
(subject to payment of subscription fee); 

(C) Persons requesting the weekly summary of Commission orders 
(subject to payment of subscription fee); 

(D) Persons requesting notices of Commission workshops; 

(E) Persons requesting notices of proposed rulemaking; and 

(F) Persons requesting copies of Commission notices of hearings and orders 
initiating industry-wide nonrule proceedings. Any person seeking to be 
on this list shall state with specificity how his or her substantial interests 
may be affected by Commission action in the categories of interest. (For 
instance, a customer's rates or service may be affected, or a regulated 
utility's rates or service may be affected.) Absent such a showing, a 
person will not be included on this list. 

(2) Industry Categories. The three lists described in paragraphs (I )(D)-(F) are further 
subdivided into the following categories: 

+ Electric 

Telecommunications * Water and Wastewater * Practice and Prscedurc 

NaturalGas 

(3) Noticing. Any person seeking to be included in the main noticing address file shall file a 
written request with the Division of the Commission Clerk and Administrative Services. The 
request shall state the name, address, and telephone number the person seeks to have 
placed in the file, as well as the lists and categories in which the person desires to be 
included. Persons entitled to practice before the Commission under Rule 28-106.106, Florida 
Administrative Code, may request inclusion in the file as representatives of their client. A 
request for inclusion in the rulemaking list does not constitute a request for a notice of 
change to 2 pmposeci rule under Section 120.54(3)(d), Florida Statutes. 

9 
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(4j Purge of Main File. During the first quarter of each calendar year, the Division of the 
Commission Clerk and Administrative Services shall transmit to all persons listed in the main 
file under the lists described in (l)(A)-(F) a written request to confirm the name, address, 
and telephone number on file and the types of notices to be received. Any person who fails to 
confirm the foregoing in writing within 30 days after the date of the division’s request shall be 
stricken from the main noticing address file. 

(5) Addresses of Regulated Companies. Each isgulated company, as defined in Section 
350.11 3, Florida Statutes, sha!!, i ~ ,  writing, piwide the  division with a single official mailing 
address to be placed in the main noticing address file. Except in a docket where a company 
representative has previously provided an alternative address, the Commission is obliged 
only to transmit its orders, notices and other documents (such as regulatoq assessmentfze 
notices and annual report forms) to the official address. The Commission may, solely as a 
courtesy, transmit dccurnents to scfditionai addresses. initial pleadings served by parties 
shall be transmitted to the official address on file. When a regulated company has filed a 
document in a docket and such document shows the name and address of counsel or other 
official representative and that name and address is different from the official mailing address, 
it shall be recorded in the docket mailing address file in lieu of the official address. All 
documents from that docket thereafter served on the regulated company shall be transmitted 
to that address. 

(6) Docket File. Individual docket mailing address files shall be maintained as part of each 
docket file and contain the name, address, and phone number of each party of record, or its 
representative, and each person requesting copies of notices and orders issued in that 
docket and qualifying under this subsection. 

Any person, other than a party of record, seeking to be on an individual docket noticing 
address file shall file a written request with the division. Such request shall state the name, 
address, and telephone number the person seeks to have placed in the file and, except for 
rulemaking dockets, shall state with specificity how his or her subst=lr?tia! inte:es:s iiizy be 
aiiecrea by Commission action in that docket. (For instance, the docket may affect a 
customer’s rates or sewice, or ma). have a potentiai effect on other utilities in similar 
circumstances.) Absent such a showing, a person will not be included in the docket noticing 
address file. Persons entitled to represent other patties before the Commission under Rule 
28-106.1 06, Florida Administrative Code. may request inc!usio:: i:: the file as representatives 
of their client. 

(7) Change of Name, Address, Telephone Number. Each person included in the main 
noticing address file or in any docket noticing address file shall, in writing, notify the division 
(and any parties of record in a docketed matter) of any change in name, address, or 
telephone number. Any notice, order, or other document served on the name and address 
on file prior to the date of receipt of such written notification shall be considered properly 
served. 
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(8) The Director of the Division of the Commission Clerk and Administrative Services may 
grant requests to be placed in the main file under (1)(F) or requests to be placed in a docket 
noticing address file. The Chairman will rule on all such requests that the Division Director 
recommends be denied. 

The Commission staff may participate as a party in any proceeding. Their primapi duty is to 
represent the public interest and see that all relevant facts and issues are c!early brol;ght 
before the Commission for its consideration. 

In cases assigned to the Division ofAdministrative Hearings, the Commission staffs role is to 
represent the public interest and be neither in favor of nor against any particular party, 
unless the Commission is enforcing rules or statutes through E! show came or sirniiar 
proceeding, or unless the Commission is a respondent at the Division of Administrative 
Hearings. Staff is not a party in interest and has no substantial interests that may be affected 
by the proceeding. Commission staffs role shall be to assist in developing evidence to 
ensure a complete record so that all relevant facts and issues are presented to the fact 
finder. Any position that staff has prior to the hearing is preliminary; final positions are 
based upon review of the complete record. 

When advocating a position, Commission staff may testify and offer exhibits, and such 
evidence shall be subject to cross-examination to the same extent as evidence offered by 
any other party. 

(1) Formal proceedings may be assigned by the Chairman to panels of two, three or five 
Commissioners, to the Division of Administrative Hearings (DOAH), or to an individual 
Commissioner for hearings as provided in Section 350.01, Florida Statutes. 

Tine assignment of proceedings shall be accomplished at the earliest practicable time, but 
not later than 45 days after a case is docketed in any event. 

Assignment of cases to panels of two or three Commissioners shall be done randomly, 
unless the Chairman determines otherwise fw gsod cause shown in a particular case. If a 
Commissioner becomes unavailable after assignment, he or she shall notify the Chairman, 
who shall make another assignment as soon as practicable. 

(2) When a case is assigned for hearing to a panel of Commissioners, the hearing and 
deciding panels shall be identical. If a case is assigned to a DOAH Administrative Law 
Judge or individual Commissioner for a hearing, the case shall be assigned to the full 
Commission for decision. 
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(3) if a proceeding is assigned for hearing to a panel of two or three Commissioners or to a 
DOAH Administrative Law Judge or individual Commissioner, upon motion of a Commissioner 
or upon petition of those persons described in 350.01(6), a majority of the Commission may 
decide that the full Commission shall hear such a case. 

(4) Petitions seeking to have the full Commission sit in a particular case may be filed as 
authorized by Section 350.01 (6), Florida Statutes. 

Applicants, petitioners, or eligible parties filing a pleading who desire a hearing before the 
full Commission shall so specify in their initial pleading. 

Other persons eligible to make such a request shall do so within 15 days of notice of filing of 
the application or petition, or rendition of ar: ordei suspending proposed rates or of an order 
initiating a proceeding, whichever occurs first. in each case, these petitions or requests 
shall be disposed of by a majority of the Commission. Failure to file pleadings timely, and in 
the manner specified herein, may be considered just cause for denial of such pleadings. 

(5) In cases filed pursuant to the provisions of Sections 364.05(5), 366.06(3), or 367.081(6), 
Florida Statutes, the initial decision whether to suspend all or part of the rates as filed shall be 
made by the full Commission, since whether a hearing will be required cannot be determined 
until that decision is made. 

(6) Assignment of a proceeding to a panel does not preclude delegation of prehearing 
conferences or similar procedural matters to a single member ofihe panel. 

(1 3 Notice of public hearings other than rulemaking hearings shall be given by the Commission 
to the Clerk of the Board of County CCmxissiofisis of each county affected, the chief 
executive officer of each municipality in the area affected, all parties of record, and all 
persons who have requested notice of such proceedings. 

(2) A summary of the subject matter and notice of hearing shall be published by the 
Commission in the Fiorida P.cJmirM;~;tPde Weekly, The summary shall be drawn and notice 
given as required by the provisions of the statute under which relief is sought, if applicable, 
but shall not be published less than 14 days prior to the hearing. 

(3) When the Commission determines that the health, safety, orwelfare of the public requires 
an emergency hearing, notice may be accomplished by giving notice to those persons listed 
in Subsection 1 by any procedure that is fair under the circumstances and necessary to 
protect the public interest. 
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(4) The Commission may publish notice of its proposed agency action in the Norida 
Administrative Weekly or newspapers of general circulation in the area affected by its 
action. Any such publication may be used in establishing the date of receiving notice. 

The person to be contacted to obtain information about variances and waivers of Commission 
rules is Blanca S. Bayo, Director, Division of the Commission Clerk and Administrative 
Services. Florida Public Senlice Cornmission, 2540 Shumara Zlak Boulevard, Tallahassee, 
Florida 32399-0850; telephone number (850) 413-6770. 

Petitions seeking such variances or waivers must be filed with the Director of the Division of 
the Commission Clerk and Administrative Services in the manner set forth in Rule 28-1 04.002, 
Florida A.dministrative Csde. 

Filings by electronic transmission are accepted in accordance with the Commission’s Electronic 
Filing Requirements. 

Questions concerning the requirements and/or requests for a copy of the current requirements 
can be directed to the Division of the Commission Clerk and Administrative Services, 
2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850; telephone number 
(850) 413-6770. The current requirements can also be accessed on t h e  Commission’s Web 
site at http:I/w.floridapsc.com/RandR/e-req .cfm. 

Special Conditions for e-fiiing, as stated in the requirements, include the following: 

The party submitting a document fur filing by electronic transmission acknowledges and 
agrees: 

a. That the original physically signed d~cl?rnent will ba ieiainea by that party for the 
duration of the proceeding and of any subsequent appeal or subsequent proceeding ir, 
that cause, and that the party shall produce it upon request of the other parties or the 
Commission. 

b. That the party submitting the filing shall be responsible for any delay, disruption, or 
interruption of the slectrmic signals anif accepts the iuii risk that the document may not 
be properly filed with the Divisiori as a result. 

c. That the fling date for an electronically transmitted document shall be the date the 
Division receives the complete document. If the document is received on a non- 
business day, or after 500 p.m. on a business day, it will be considered filed as of 
8:OO a.m. on the following business day. 

d. That the Commission does not have the authority to grant an extension of time for 
certain jurisdictional filings, including motions for reconsideration and notices of appeal, 

e. That the official copy of an electronically filed document is the ccpy printed by the 
Sivision upon receipt, document-stamped, and filed in the docket. 
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f. That all electronically filed documents are public records and will be published on the 
Commission’s local area network and its Internet Web site. Confidentiality is waived 
for any information in documents submitted for e-filing. 

The Commission does not accept filings submitted by facsimile rfax”) transmission. 
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