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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Petition for approval of two unit power
sales agreements with Southern Company | DOCKET NO. 041393-EI
Services, Inc. for purposes of cost recovery
through capacity and fuel cost recovery | SERVED: May 24, 2005
clauses, by Progress Energy Florida, Inc.

PROGRESS ENERGY FLORIDA’S
REQUEST FOR OFFICIAL RECOGNITION

PROGRESS ENERGY FLORIDA, INC. (PEF), by and through its undersigned counsel,
pursuant to Section 120.569(2)(i) and Sections 90.202-.203 Florida Statutes (F.S.), hereby
requests that the Commission take official recognition of Thomas K Churbuck’s Post-Hearing
Statement of Issues and Positions, Brief, and Proposed Findings of Fact and Conclusions of Law
(“Churbuck’s Post-Hearing Brief”) on Issue No. 14C in Docket No. 040001-EL " In support of
this request, PEF states: |

1. Section 120.569(2)(i), F.S., authorizes requests for official recognition so long as
the parties are notified and given an opportunity to examine and contest the material. Pursuant to
Section 90.202(6), “[a] court may take judicial notice of . . . records of any court of this state [.]”
This provision has been relied upon by administrative tribunals to allow official recognition of
briefs in a previous case. See Order Granting Additional Motion for Official Recognition, OHM

Remediation Services Co. v. DOT, DOAH Case No. 00-0495BID (May 4, 2001) (copy attached

as Exhibit A hereto). See also, Order No. PSC-04-1044-FOF-TP (Commission order granting
official recognition of the Federal Communication Commission’s briefs filed in U.S.

Telecommunications Assn. v. FCC, 359 F.3d 554 (D.C. Cir. 2004).

2. As an official record of a governmental agency of this State, Churbuck’s Post-

Hearing Brief in Docket No. 040001-EI (attached as Exhibit B) is a proper subject of judicial
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notice or, in administrative parlance, official recognition under Section 90.202(6), F.S.
Churbuck’s Post-Hearing Brief is relevant to the disposition of this proceeding because it may
aid the Commission in interpreting the policy established in Order No. PSé-05-0084-FOF-EI for
review of Unit Power Sales (UPS) Agreements of the type at issue in this proceeding. In that
order, the Commission stated that its approval of FPL’s UPS Agreements was “based upon the
evidence presented at the hearing and in consideration of the parties’ post-hearing briefs.” Id.. at
5 (emphasis added). Churbuck’s Post-Hearing Brief elucidates specific issues raised in that
case, many of which have been raised by intervenor in this proceeding, including but not limited
to potential relevance of a transmission System Impact Study' and pending FERC investigations
of whether Southern Company excercisesirharket pc:wer.2 As such, Churbuck’s Post-Hearing
Brief may aid the Commission in interpreting its order regarding FPL’s UPS agreements. See
Macnamara v. Kissimmee River Valley, 648 So.2d 155, 164 (Fla. 2d DCA 1994) (“the court
takes judicial notice of the Governor’s brief from the Supreme Court records as an aid in
interpreting the Martinez decision[.]”).

WHEREFORE, Progress Energy Florida respectfully requests official recognition of
Thomas K Churbuck’s Post-Hearing Statement of Issues and Positions, Brief, and Proposed

Findings of Fact and Conclusions of Law (“Churbuck’s Post-Hearing Brief) on Issue No. 14C in

Docket No. 040001-EI

! See, White Springs Prehearing Statement, at p. 3 (Fact Issue #4) and p. 4 (Fact Issue #6)
and Churbuck Post-Hearing Brief, at pp. 3-5.

2 See, White Springs Prehearing Statement, at p. 4 (Question of Law #2) and Churbuck
Post-Hearing Brief, at pp.10-11.



RESPECTFULLY SUBMITTED this, 27 day of May, 2005.

Gary V. Petko |
—Earolyn S. ple
Hopping Green & Sarns, P.A.

123 S. Calhoun Street (32301)
Post Office Box 6526
Tallahassee, FL. 32314

Attorney for PROGRESS ENERGY FLORIDA

CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of Progress Energy Florida’s Request for
Official Recognition have been provided by e-mail and by U.S. Mail, postage pre-paid, on May

24% 2005, to the following:

James M. Bushee, Esq.

Daniel E. Frank, Esq.

Sutherland Asbill & Brennan LLP
1275 Pennsylvania Avenue, NW
Washington DC 20004-2415

Fax: (202) 637-3593

C. Everett Boyd, Esq.

Sutherland Asbill & Brennan LLP
2282 Killearn Center Boulevard
Tallahassee, FL 32309-3576

Fax: (850) 894-0030

Karin S. Torain, Esq.

PCS Administration (USA), Inc.
Suite 400

Skokie Boulevard

Northbrook, IL 60062

Fax: (847) 849-4663

S

Richard A. Zambo, Esq.

Richard A. Zambo, P.A.

2336 S.E. Ocean Boulevard, # 309
Stuart, Florida 34996

Fax: (772) 232-0205

Adrienne E. Vining, Esq.

Senior Counsel

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

R. Alexander Glenn, Esq.
Deputy General Counsel

Progress Energy Service Company, L.L.C.

100 Central Avenue, Suite 1D
St. Petersburg, FL 33701-3324

Atto ey /



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS
METCALF & EDDY, INC.,
Petitioner,
Case No. 00-0494BID

vs.,

STATE OF FLORIDA,
DEPARTMENT OF TRANSPORTATION,

Respondent,
and

WRS INFRASTRUCTURE AND
ENVIRONMENT, INC.,

Intervenor.

OHM REMEDIATION SERVICES CORP.,
Petitioner,
vSs. Case No. 00-0495BID

STATE OF FLORIDA,
DEPARTMENT OF TRANSPORTATION,

Respondent,
and

WRS INFRASTRUCTURE AND
ENVIRONMENT, INC.,

Intervenor.
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" "ORDER "GRANTING ADDITIONAL
MOTION FOR OFFICIAL RECOGNITION

ke B

“ on April 20, 2001, OHM Remedlatlon Services Corporation

: o {"OHM") filed 1ts Addltlonal Motlon for Official Recognltlon as
d - -mmvu Gpe santiar I NPT i N T
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“part of its response to the Department's Motion for Off1c1al
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et Recognitlon. In its motlon, OHM requests that, if official
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recognltion is taken of the oplnlon and mandate of the Third

“Dlstrict Court of Appeal in OHM Remediation Serv1ces Corp V.

State of Florida, Department of Transportation and WRS

Infrastructure and Environment, Inc., bCA Case No. 3D95-2989

(Fla. 3d DCA March 7, 2001), official recognition also be taken

of the answer briefs filed by the Department of Transportation

5("Department") and WRS Infrastructure and Env1ronment Inc.
N ("WRS") in that appeal Oon Aprll 25, 2001, an order was entered

“Tgf-;- ofﬁicially reqognizing the opinion and mandate of the Third

District Court of Appeal.

WRS flled a response to OHM'm motlon w1thin the tlme
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;'bfficial recognltlon of the answer brlefs; the Department-dld

not f11e a response w1th1n the spec1£ied tlme Because the

P e to Seetlon 90.202(6), FLorlda Statutee, ‘and because there has

:J'heen:no_objection to recognition of the subject documents, OHM's
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Additional Motion for Official Recognition is granted, and the
Answer Briefs filed by the Department and by WRS in the case of

OHM Remediation Services Corp. v. State of Florida, Department

of Transportation and WRS Infrastructure and Environment, Inc.,

DCA Case No. 3D99-2989, are hereby officially recognized in this

. ‘proceeding.’

DONE AND ORDERED this ALY day of May, 2001, in

Tallahassee, Leon Coﬁﬁ£§;-ﬁlo£ida.

PATRICIA HART MALONO

- Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-684"7
WWW . doah state. fl us

. Flled w1th the Clerk of the

Divisio lﬂé Administrative Hearings
this g day of May, 2001.

ENDNOTE

A e

1/ "WRS raised in Response To oS Response ‘to DOT's Motion
for Official Recdgnltlon, and Additional Motion for Official
Recognition an issue collateral to the question of off1c1al
recognition but an issue that, nevertheless, merits comment. In

- its response, WRS asserts that the opinion of the Third District
w7 Colirt” of Appeal is "law of the case" with respect to the issue

of whether the Department violated Section 120. 57(3) (¢), Florida

Statiites, by ré-évaluating the proposals of OHM and WRS while

the WRS bid protest was pending and that the decision of the
Third District Court of Appeal "now governs at the trial court
level and throughout subsequent stages of the case."” WRS
acknowledges, however, that the doctrine of "law of the case"



applies only to subsequent proceedings in the same case after an
issue or issues in the case have been decided on appeal.

The instant case ig not the same case that was presented to
the Third District Court of Appeal in OHM's appeal from the
Department's Final Order: The case decided by the Third
District Court of Appeal involved the bid protest filed by WRS,
FDOT Case No. 95-0218, which was dismissed by the Department's
Final Order; the instant case involves the bid protest filed by
OHM, FDOT Casée No. 99-0246. As a result, it would appear that
the law of the instant case is not established in the
Department's Final Order in FDOT Case No. 99-0218 as a result of
the per curiam affirmance of that order by the Third District.
Court of Appeal in DCA Case No. 3D99-2989. The parties are,
however, free to include argument on this issue in their
proposed findings of fact and conclusions of law.

COPIES FURNISHED:

Betty J. Steffens, Esquire
Post Office Box 82 )
Tallahassee, Florida 32302-0082

Brian F. McGrail, Esquire
Department of Transportation
Haydon Burns Building

605 Suwannee Street

Mail Station 58

Tallahassee, Florida 32399-0450

Jose Garcia-Pedrosa, Esquire

Ruden, McClosky, Smith, Schuster
& Russell, P.A. '

701 Brickell Avenue, Suite 1900

Miami, Plorida 33131

William C. Davell, Esquire.
May, Meacham & Davell,. P.A.

1 Financial Plaza, Suite 2602
Fort Lauderdale, Florida 33394

Samantha D. Boge, Esquire
270 Rosehill Drive, North
Tallahassee, Florida 32312



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Fuel and Purchased Power Cost )
Recovery Clause and Generating ) DOCKET NO, 040001-EI
Performance Incentive Factor )

)

THOMAS K. CHURBUCK’S POS_T-HEARING-STATEMENT
OF ISSUES AND POSITIONS, BRIEF, AND PROPOSED
 FINDINGS OF FACT AND CONCLUSIONS OF LAW

'Pursuant to PSC Order No. PSC-04-1087-PHO-EI issued November 4, 2004,
Thomas K. Churbuck (“Chusbuck”) files his Post-Hearing Statement of Tssiies and
Positions, Brief, and Proposed vFindin‘gvs of Fact and Coﬁclusibns of Law.

Florida Power and Light 'Coinpany (“FPL”) is asking the F l'drida Public Service
Corﬁmission to approve ndw three cf)ﬁtracts With subsidiar-iés of the Séuthem Company
totaling 955 MW. Energy and capacity under the contracts are not to be delivered until
June 1, 201 0. FPL based its case for approﬁral upon certain benefits, the realization of
which FPL admitted is depenaent on future events. FPL’s case was based on certain
assumptions and predictions about present circumstances and future events which may or
may not be accurate.

Thomas K. Churbuck is an intervenor in the proceeding. Mr. Churbuck’s brief is
also based upon certain assumptions and predictions about present circumstances and
future events’,

Only time will tell whether some or all of FPL’s and Mr. Churbuck’s assumptions

and predictions come to pass.

' Mr. Churbuck’s brief, while relying in part on facts adduced at hearing supported by record cites, is
written from the perspective of one reviewing the UPS Agreements in the year 2014, when the energy
and capacity represented by the Agreements will have been provided for approximately four years.
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Dateline: Tallahassee, Florida
November 10, 2014
Perfect Storm Advisory Number

IMMEDIATE WARNING

This Perfect Storm Advisory Wammg is for residents
of Florida residing within the Florida Power & Light
electr;ic‘ serviee territor'y,‘ I provideé 'the latest update and
information conceming the Perfect Storm. Those in the
impacted area, from anml up the coast to Daytona Beach,
and across ’ehe stafe to Ft. Myers north to Bradenton, are
urged to take immediate steps to prepare for the impact of
the Perfect Storm. The ﬁhaﬁcial» demage expected to be
inflicted upon FPL ratepayers is significant, and those who
can evacuate to other electric service territories within
Florida are encouraged to do so immediately. All FPL
ratepayers who are not able to evacuate to other electric
service territories should immediately beginv emergency
budgeting, as the impacts of the Perfect Storm are certain

and‘unaveidable.



HISTORICAL TRACKING INFORMATION AND ANAL YSIS

Forecasters have been tracking the Perfect Storm for over ten years, since it first
formed during the summer of 2004. The first public filing was made with the Florida
Public. Service Comﬁxission on September 9, 2004 by Mr. Tom Hartman, FPL’s Director
of Business Management for Resource Assessment 'and.' ‘Planning. (TR ;180/ 11-14,
Hartman Direct, page 1). Mr. Hartman’s testimony traced the storm’s origins to previous
negotiations with. Southern Compariy, which resulted in three voluminous contract
documents (TR Exhibit 13, Contract for Scherer Unit 3, TR Exhibit 14, Contract for
Harris Unit 1 and TR Exhibit 15, Contract for Franklin Unit 1, hereinafter “UPS
Agreements”) being inked effective August 11, 2004. (TR 584/12 — 21).2 Below you
will find the complete storm history. A review of this tracking information should serve

to warn future ratepayers and Commissions about future disasters.

WHAT HAPPENED AFTER PSC
APPROVAL OF THE UPS AGREEMENTS

Transmission Rights and Required System Upgrades

Delivery of energy under the UPS Agreements did not start until June 1, 2010,
(TR 503/4-7). A number of things occurred after the January 4, 2005 Commission
approval of the UPS Agreements that further inflated the costs of these contracts and
proved FPL’s assumptions wrong. On January 28, 2005, Southern Transmission took
action on FPL’s rollover rights request. When appearing before the Commission, FPL
did not know for certain when Southern would act on the roll-over rights request or what
that action would be as it had not received the System Impact Study from Southern

Transmission associated with its rollover request. (TR 651/25 — 652/12). After the roll-

? Cites to the hearing transcript will be given in this manner. For example, “TR 408” means hearing
transcript, page 408; “TR 584/12-21” means hearing transcript, page 584, lines 12.21; “TR 651/25-
652/12” means hearing transcript, page 651, line 25 through page 652, line 12; and “TR Ex. 18, or “Ex,
18” when “TR” i3 already given earlier in the cite, means Exhibit 18 to the hearing transcript.



over rights were approved, FPL’s re;direct request, which could not he entered into the
Southern OASIé ‘transmiés‘i_on 'queﬁe because the roli~ov§r feduest had not- been
approved, was posted on OASIS- Hchver’ »a number of other rGQuests seek'mg
transrmssmn from the Southeastcm Reliability Council (“SERC") into FPL service
temtory were posted on OASIS ‘before FPL’S redlrect requesi was posted (EXhlbit 20,
Mr. Hartman s rcbuttal test:mony, Exhlbxt TLH 8), mcludmg requests te transm:tt a total
of 3,828 MW of energy from the SERC inte FPL’s dﬁrvxce temtory In the rush to get
the 2004—05 Comm1ssmn to approve the UPS dca-l FPL overleok‘ed the reqmremenﬁsof
section 22.2 of the Southem Open Access Transmission Tanﬁ', even though FPL witness
Hartman admitted that Section 22 2 addressed redlrectmg FPL’s rolled over point-to-
point transmission. - (TR 653!3 11) This sectlon indicates that redlrect requests will be
treatcd as new requests and will follow the quaumg and study process set forth in Section
17 of the Southern Open Access Transrmssxon Tariff,

Section 17 states that requests are considered in the order in which they are posted
on the OASIS website. Given that FPL’s redirect requests are behind over 3,828 MW of
other requests seeking transmission from SERC into the FPL service teﬁitory over the
FPL-Southern-Jacksonville Electric Authority interfacd, and a majority.-of those other
customers elected to take transmission service from Southern Transmission, FPL was
offere’d transmission contingent upon the construdtion of system upgrédes on the

Southern Transmission system.

? Requested by SOCO-Source: Plant Scherer 4;:1125 MW requested by SWE-Source: Plant Wansley, 150
MW requested by SWE-Source: Plant Bowen, 150 MW requested by SWE-Source: Plant Branch, 150
MW requested by SWE-Source: Plant Scherer, 100 MW requested by TZEA-Soutce: LLEA LLC, 100
MW requested by TZEA-Source: LLEA LLC, 100 MW requested by TZEA-Source: LLEA LLC, 100
MW requested by TZEA-Source: LLEA LLC, 100 MW" requested by TZEA-Souise: LLEA LLC, 100
MW requested by TZEA-Source: LLEA LLC, 700 MW requested by CALP-Source: Hillabes; 66 MW
requested by EXGN-Source: HEARDCOTNSK, 100'MW requested by MSCG-Source: Plant Miller; 100
MW requested by MSCG-Seurce: Plant Miller, 649 MW requested by SOGO-Source: Scherer-4. -




The Southern Transmission redirect request, once completed, indicated a need to
make significant transmission upgrades to accommodate FPL’s redirect request. While
FPL told the Commission a $200 million transmission upgrade cost would not be
acceptable (TR 656/24 — 657/3), it left open the possibility that significant transmission
costs could be added to the cost of the UPS contracts. :'tTR 656/13-23): ”Additional
questioning related to additional costs due to transmission system upgrades was objected
to due to FPL’s concern about revealing inform.ation that could harm it in future
transmission negotiations. (TR 656/6-13). However, despite this objection, Mr. Hartman
made it quite clear that a potential large cost item of the UPS Agreements was not pinned
down with certainty. (TR 654/16 — 655/5).

As only Southern Transmission could fix the transmission costs, despite FPL’s
belief that the transmiséion upgrades would not be significant, the $168 million cost
figure that Southern Transmission calculated for transmission upgrades surprised FPL.
The significant upgrade costs, despite being mitigated somewhat by a confidential
provision in the contracts (TR 654 /16 — 655/5), still resulted in addifional costs to a
project that FPL admitted was between $69 and $93 million dollars more expensive than
FPL’s self-build option. (TR 494/14-18). Nevertheless, the Commission approved the
UPS agreements, even though the potential costs of transmission upgrades were not
known at the time (TR 654/16 — 655/5). Remarkably, there was no requirement that FPL
bring back for Commission approval the increased costs related to these transmission

upgrades.’

4 These costs turned out to be greater than the $16 million “round off error” referenced by Mr. Hartman
when comparing the cost differential between FPL constructed and operated combined cycle units
compared to Southern’s 790 MW of combined cycle power. (TR p. 944 1.1-8)



“Arbitrage Value”

FPL’s case before the Commis’sim was premised on FPL’s effqgis‘ to see beyond °
the horizon, something that is not ¢asi'1y. dohe, and'FPL’s w)is_w proved to be maccurate |
The f‘arbitragc" valule,. something that FPL said wcighe@ heavily in favor of Commission
approval of the UPS Agreements, turned out“tij) be illu:s:é'ry,Agis' méfk_ét c;)_nditibr;s changed
considerably. FPL admitted that ‘the arbitrage value depeuded V‘gﬁré'num_t.)er ofvanibles,
including the market conditions in SERC gnd. thc »"f];qu_r-uiﬂa{ Reiiabilify | Coehdmaimg
Couneil (?;FRGC"), and the price of coal-fired geﬁeraﬁdﬁ'bemg lgsé thanfhe prxce of gas~
fired generation. (TR S65/3-12; TR S67/5-568/2) During cross examination, FPL
admitted that the arbitrage value it ,asfke'd the Commission to rely.upon was.“somewhat
uncertain”, and could not be guarahtééd‘ (TR 565/3~23)._ FPL -aléo_ acknowledg@gl that
the “grbitrage” value of 1t‘he UPS Agreements v&)ere dependent upon the price of coal-ﬁfed
generation being less than the i)ﬂce of gas-fired generation. (TR 566/13-25). Despite
FPL’s testimony that it could not guarémtge any arbitrage due to the transmission rights
associated with the UPS Agreements, the Commission was nevertheless swayed by FPL’s
projected arbitrage savingé. ‘ | l -

There is a saying about fuel forecasts that the only thing certain about them is th#t
they will be wrong. Predicﬁng the future of markets is difficult, especially as one gets
further ‘away in time from the date of the predicted market t‘;or_xditiorié. (TR 662124 —
663/2) FPL Witness Hartman acknowledged that in the fall 6f '2004, lhfee separate
Lique’ﬁed Natﬁr’al Gas projects were in developnient to bring' narurai gas into the
Southeast Florida market. (TR 620/1-8). Two of the three projects wers successfully
completed, inclu‘ding-one project in which FPL Group, the parent of FPL, had an interest.
(TR 621!11-14) "fhe's‘e two projects, both completed before 2010, prévide_d addifim;al

natufal gas supply to Southeast Florida, worked to reduce sharply the cost of delivered



natural.gas into FPL’s service territory. The expanded Gulfstream natural gas pipeline
also provxded additional natural gas supply to FPL (T R 301/14-16). * Marked
1mprovements in natural gas extractlon technology and combusnon turbme technology
advancements combmed with the dlscovenes of addltlonal‘natural gas reserves in the
Gulf of Mexmo, the constrction of the Alaska natuml gas pipeline, and new LNG
facilities bemg sited in the Bahamas, rcsulted in natural gas being comparable m pnce to
coal begmnmg inthe spring of 2010. ' '

Natural gas continues to be the fuel of choice due to: 1) its abundant supply; 2)
its price being competitive with coal; and 3) reduced environmental impacts when
compared to coal. The arbitrage V@_ﬂue FPL touted in 2004 evaporated when the natural
gas ﬁ1arket shifted as described. ; The arbitrage value further diminished as price
differentials between SERC and FRCC moderated due to an incrcaée in the number of
MWs that moved into Florida as a result of transmission upgrades in SERC and FRCC
(TR 808/22 — 809/17; Ex. 53). This dramatic shift was not reflected in forecast models
used during the summer of 2004°, - | |

FPL also placed great value in retaining the transmission rights over the FPL-
Southern-Jacksonville Electric Authority interconnection. FPL witness Hartman, when
questioned about the “benefits” and their relative importance indicated that “a lot of the
benefits hinge upon the availability of transmission in SERC. So since they are all
dependent on that, that’s probably the most important . . . .” (TR 592/19-21). The
tr_anémissibn nghts were valuable at the time .becalx‘ée of a transmission constraint
“boﬁlaneck” that existed ét the FPL-Soﬁthem—Jacksonvillc Electric Authority tie near
Jécksonville, Florida. (TRS25/.7 — 526/1). However, in 2005, efforts were made to

remove this “bottleneck” by establishing another significant interconnection link between

5 Forecasting models have bccn 1mpmved and updated, and are likely to more accurately predict
significant swings in natural gas pricing than those used in 2004,



the SERC region and the FRCC region. Securing propertj rights to an abandoned
railroad right of way facllitaied siting the niew 500 KV transmission Hne that linked the
Georgia Power transmission system wnh the Progress Energy Flonda, Incorporated
transnusswn system. Estabhshlng another sxgmﬁoant mterconnectlon between FRCC
and SERC spurred increased energy trades between these two ‘reglﬁons, and greatly
diminished the value of the transmission rights tied to the FPL-Southem-Jacksonvillé
Electric Authority interconnection. The new S00 kV transmission line project was
cofnpléted in ihe fall of 2009. In addition, numeroﬁs upgrades, which had bEen identified
in 2004,. on the traﬁsmission s.ystem in SERC and FRCC were completed, adding
significant internal transmission system capacity. Thus, little, if any, benefit associated
with firm transm1ssmn rights on the FPL-Southern-Jacksonvﬂle Electric Authonty was
realized sinice transmission was rcadlly avallable between SERC and FRCC beginning in
the fall of 2009.

Change in Law Risk

The 2004 PSC hearing at which the UPS Agreements were considered took place
shortly after President George W. Bush was elected to serve a second term as President.
In the months following his re-¢lection, President Bush released his Clear Sky Initiatives
under which progressive reductions in emissione would be accomplished through national
trading of emissions credits, This had the effect of requiring old coal generators, such as
the Georgia Power/Gulf Power Scherer Plant, to increase its pﬁces in order to pay for the
emissions credits required to operate or to pay for installation of new updated technology
to reduce air pollution.

It was not until the spring of 2009, after President Bush returned to Texas, that his
successor and the One Hundred and Eleventh Congress decided the Clean Air Act

Amendments of 1977 needed further review and updating. Considerable technological



advancements were realized in air pollution abatement. Congress required all fossil fuel
power. plants, including coal-fired and natural gas fired, to install this new, expen#ivc
technology to reduce air pollution. The Scherer plant, whi.ch FPL witness Hartman told
the Commission in 2004 was disputing whether it was subj ect to new source review, (TR
665/1-16), was required to spend $88 million fo éomp'ly with the new amendments to the
federal Clean Air Act. Pursuant to section 13.1 of. the UPS Agreements, a éigniﬁc_ant
portion of the cost of installing this new technology at the three units represented by the
UPS Agreements was borne by FPL ratepayers. (TR 665/20 — 667/7). While FPL’s
proposed Purchased Power Agreements provided with its most recently issued Request
for Proposai (“RFP”} shifted prospective change in law costs to the Seller of power,
Southern, capitalizing on either its market power advantage or superior negotiating skills,
managed to shift the change in law risks squarely to FPL ratepayers. (TR 667/8 -
668/16).°

Finally, bills are pending before the 2014 Congress that would impact water
quality requirements for power plants with National Pollution Discharge Elimination
System (“NPDES”) discharge permits. Those bills have cleared the first committee of
reference in both the House and Senate, but have not made it to the Rules Committee in
either body. Indications are that water quality legislation may pass both the House and
Senate sometime this spring. Should the Clean Water legislation become law as
expected, the strengthened discharge levels will result in significant costs to most large
fossil fueled power plants, such as those represented by the UPS Agreements. However,

the charges associated with any changes to the Clean Water Act would not be passed

€ FPL stated that cost associated with the contract was a pass-through to its ratepayers, thus, FPL’s
ratepayers, not its stockholders, were obligated to pay for these expensive improvements to the UPS
plants required by the .2009 Congress. (TR 661/13-662/7), FPL stockholders, insulated from this
significant cost in the UPS Agreement, and protected contractually in other PPAs where the seller
assumed fthis risk, were somewhat protected from the financial impact of the 2009 Clean Air
Amendments. However, many questioned how Florida ratepayers were seddled with the expense of
paying to clean up certain power plants in Georgia.



through to FPL ratepayers this year. Those costs would be passed through in the 2015
fuel and purchase power docket.

FERC Market Power Investigation

- The FERC market power investigation into Southern was completed in early
March of 2007. The 2004 Commrssmn was aware that Southern falled one of FERC’s
indicative market power tests, as Mr. Hartrnan adrmtted this on the wntness stand (TR
635/25 — 636/15) and witness Dismukes elaborated on the FERC market power
investigation. (TR 793/7 ~ 795/14). Whilé"Mr, Hartman tried to minimize the impact of
thts adrt'tittcct failure by pointing 6utthat Southern had paséed some 600 other screens, he
was not aware that FERC had recet}tly issyed Southem a deficiency letter which sought
additional information from' Soutlicm (TR 636/24 - 638/8; Ex. 67) The 2004
Commission reviewed this matter, but failed to require FPL, as a condttxon of PSC
approval of the UPS deal, to seck contract modification of UPS regulatory section 12.3.1
to give FPL ratepayers, if FERC found market power, the lower of cost based rates or the
UPS contract pricing. This would prove to be costly.

The FERC market power investigation moved forward after the November 2004
hearing at which the UPS Agreements were presented for approval. The FERC market
power investigatit)n included a review of whether Southern was impermiésib]y linking or
tying highly desired power products with products less desirable. While the Florida
Commission was not reviewing‘ specifically the issue of market .power, it did have
evidence before it that Southem “linked” the 165 MW of coal fired generating capacity
fiom Scherer with 790 MW of gas-fired capacity. (TR 632/1 — 633/9). Presumably
concerned about this tying ot linking arrangement, PSC staff inquired directly whether
FPL was paying a pretnium for the Southern combined cycle gas linits. (TR 760/ 12-15).

While FPL told staff it was not paying a premium, FPL also indicated that its own
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combined cycle gas units were projected to be app;qximately 2% less expensive than the
coiliparable Southerxi g»as_.praduct. '(TR 634/3-1 5). | Thus, the question is not whether a
prcmium was ‘being' paid, as it clearly was, but réﬂxér how. much of a premium FPL
agreed'_fé pay for the Southern gas fired combined cycle energy. FERC also investigated
Whé_ther Séuthem i:npérmiséiﬁly used 1ts transmission. system to enharice business
opééttunities‘

After years of FERC filings, litigation, appeals, and more litigation, FERC
concluded that Southern had market power in the Southern SERC region and its market
based rate authority was revoked. FERC also ordered that cost based rates be paid in all
situﬁtions in which contracts were gegotiated 1n the presence of market power. While. a
number of purchasing utilities were.able to have their pu;chase power contracts reformed
immediately as. a matter of law based on the FERC market power decisioﬁ. the UPS
Agreﬁments required FPL to make FERC filings in suphort of the “Original Economic
Benefit” of the 2004 UPS deal. (TR 642/6 — 643/16) (TR Ex. 13, 14, 15 Regulatory
Article). Wanting to keep the payments flowing from the over-market-priced UPS
Agreements, Southem employed, not sutprisingly, a legal strétegy designéd tolreta'm the
“Original Economic Beﬁeﬁt” of the UPS Agreements. FfL, despiie these UPS contracts
being significantly over-priced compared to 2014 market prices, said it was contractually
barred from seeking cost-based rates at this time. The UPS Agreements obligated FPL to
support the efforts of Southern td keep the pricing set forth in the UPS Agreements (TR

Ex. 13, 14, 15 Regulatory Article). .

Ups Agreements and Upcoming 2014 Purchased
Power and Fuel Adjustment Hearing

The upcoming Purchased Power and Fuel Adjustment Hearing is scheduled for
November 12, 13 and 14, 2014. FPL will again ask the PSC to allow it to recover from

its ratepayers the higher than market costs of the UPS Agreemeénts. When contacted
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about the upcomingfuel and purchase power adjustment hearing, a FPL spokesperson

declined to éngagé in “Monday morning quar‘terbacldt}g.”' ‘A PSC_spokesperson was

more forthcoming, and explained that the UPS deal was 'aijproved unconditionaliy back

iﬁ 2004 and that none of. ﬁe .current Commissioners considering the . 2014 l' fuel :
adjusﬁnents sérved on the Commi_ssian then. She 'd:»e'scribed it as “unfbrhiﬂaté" tﬁat the

UPS deal was apprdvéd so far iﬁ a&vance nf its ef’fec_‘,ﬁ.vevdate, particu_lax;ly in ligh£ 6f the

changed energy markets in FRCC and SERC. She added that current Commissioners feel

somewhat constrained from pryigg into the UPS matta_n 'Relying on the Order Appering |
UPS Contracts issued in January 2005, FPL contifues to stato thaf the 2014 Commission

has no chojce but to pass through the UPS costs to FPL ratepayers.

In response to repeated p,re'sé inquiries, the PSC Chairman’s office issued a
statément earlier this moth in which he questioned the public policy impli‘cavt.ions of one
Commission impairing the ability of a future Commission to rule freely on matters before
it. The statement also recounts a conversation about the UPS contracfs the Chairman hé.d
with the Governor. The substance of the Chair‘man’s*conversation.with the Governor was
disclosed in the statement pursuant to the Commission’s ex parte rule. The Chainnan"s
statement read as folldws: | |

“The Governor appointed me to be a fair regulator and to
call it like I see it. I try to balance fairly the interest of the
ratepayers with the interests of the regulated utilities. The
Governor recently wanted to know more about the UPS
Agreements 'and their “'a'utomati.c - apprdva ” that he read
about in the press. I explained to the Governor ihat I had
little choice but to approve the. excessive costs associated

with the controversial UPS agreements due to the actions of
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the 2004 Commission. The Governor questioned how I
could be bound by actions a PSC Commission took ten
years a2go when he knows from working with the
Legislgture that one Legislature is not able to bind a future
Legislature”. 1 indicated that FPL had s’upi).l-ied me with a
copy of the January 2005 UPS Agreement Approval Order
and an excerpt of the 2004 hearing transcript®, and clearly
the 2004 Commission approved the UPS contracts in a way
tantamount to a prudence review. I question the wisdom of
such action, and would surely refrain from acting in a way
to bind my successors, particularly without overwhelming
commercial justification demonstrated by a competitive;
bidding process. However, I believe, regrettably, that I
have no choice but to approve and pass along to FPL
ratepayers these above-market costs. The only positive I
see is that these Agreements expire in December of 2015.”
In a related development, the Office of Program Policy Analysis and
Governmental Accountability (OPPAGA) presented its review of the UPS Agreements to
House Speaker Michael Bennett earlier this week. Bennett, who served as the Chairman

of the Senate Communications and Utilities Committee in 2004, had written a letter to the

7 Jacksonville Electric Authority v. Department of Revenue, 486 So.2d 1350 (Fla 1 DCA 1986) (it is
beyond the constitutional power of one legislature ta bind another.)

! Commissioner Deason: Mr, Hartman, I'm looking to determine what — when you say “approval of the
FPSC,” what do yon envision? To what extent of an approval are you looking for? Unconditional
approval? Under any circumstance?

FPL Witness Hartman: "My understanding of what we're asking is, we’re asking that whenever we incur
costs under this contract, which will be in 2010, we can basically recover those costs from our customers
because we’re entering into it on our customers’ best interest. If the power costs whatever it costs,
then fine. We recover it from the customers . ...” (emphasis added) (TR 661/1-25)
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2004 Commission urging them to separately consider the UPS Agreements and their
implications from other issues th';tt were customarily addressed in the fuel docket. (TR
15/13 — 17/7). The OPPAGA report presents an extensivé review of the UPS contracts
and is set forth in part below. -

OPPAGA Report On UPS Agreements; Lessons Learned

Pursuant to a joint request from the Speaker of the House and the President of the
Senate, OPPAGA investigated the circumstances surrounding the approval of the UPS
Agreements by the Florida Public Service Commission in 2004. This report was
requested on June 6, 2013 following the end of the regular 2013 Legislative session. To
prepare this report, OPPAGA staf:f relied heavily on the record of the administrative
hearing held on November 8 and 9, 2004 to which it cites throughout the report.

FPL filed with the Commission on September 9, 2004 testimony supporting its
request for approval of the UPS Agreements. (TR 480). An evidentiary administrative
hearing was held two months later pursuant to section 120.57(1) and 120.569, Florida
Statutes.

An FPL ratepayer, Mr. Tom Churbuck, who, unlike most FPL ratepayers, had
specialized knowledge about the electric power industry, intervened in the 2004 fuel and
purchased power rate proceeding. Mr. Churbuck was the President of Power Systems
Mfg., LLC, a subsidiary corporation of the Calpine Corporation, an independent power
producer in the businesé of developing and operating power plants in the Southeastern
United States. The interests of Mr. Churbuck, a FPL fatepéyer, in receiving the lowest
cost power available in the market, were questioned by FPL. FPL, worked hard to get
the 2004 Commyssion to take its eye off the ball. At hearing, FPL questioned Mr.
Churbuck’s expert witness, David Dismukes, extensively about his knowledge of or

involvement with Calpine Corporation. (TR 833/5 - 838/8). FPL completely disregarded
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the substance of Mr. Dismukes well-reasoned testimony duﬁng its cross-examination.
(TR 838/10 — 839/6). Unfortunately for future ratepayers, so did the 2004 Commission
and staff, as the UPS Agreements were recommended for approval as presented and
subsequently approved on January 4, 2005.

The Commission refused efforts of Public Counsel, ;'e.presenting all the ratepayers
of Florida, the Florida Industrial Power Users Group, representing large industrial
consumers of electricity, and Mr. Churbuck to separate the issue of UPS contract
approval from other issues in the docket. These parties argued, to no avail, that more
time was needed to carefully -and thoroughly review and analyze the complex issues
related to the UPS Agreements. (TR 17/24 — 21/13). The Commission also found,
without comment or question, aﬁer.FPL.admitted during cross examination to contacting
only three power providers out of a list of twenty two, and neglecting to issue a Request
for Proposal, that FPL h;id adequately explored other market options before signing the
UPS Agreements. (TR 602/14 — 605/20, TR 787/18-23, TR 948/16 — 949/17). Thus,
the sole remaining issue for which briefs were solicited and the 2004-05 Commission had
to decide was:

14(C): Should the PSC approve the three UPS Agreements between FPL and
Southern Company for cost recovery purposes?
Mr. Churbuck set forth the following position in his post-hearing brief:
No. FPL’s “evidence” of benefits associated with the UPS
contracts, presented while FERC was investigating issues
related to Southern’s market power, was speculative and
unsupportable. FPL'’s self-build option would have saved
ratepayers over $150 million dollars (2004 NPV) based on

FPL’s own estimates, before FPL sought to deduct
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speculative UPS “arbitrage” benefits that it admitted may

never be realized.”

OPPAGA has reviewed FPL’s claims of benefits and concludes that FPL’s claims

were overstated, based on assumptions that turned out not be accurate, and _in one case,

apparently misrepresenteéd. The following section of the OPPAGA report lists the

benefits FPL asked the Commission to rely upon, and OPPAGA’s analysis of each

claimed benefit.

Benefit One - FPL will maintain 165 MW of firm coal capacity. (TR 504/7-9).

FPL was able to retain 165 MW of coal fired generation under the UPS Agreements

approved by the Commission. However, the benefit of maintaining 165 MW of firm coal

capacity was of insignificant value given the following:

a.

It represented less than 1% of FPL’s generation portfolio (TR.
573/11 - 14).

The negotiations for “renewal” of the UPS agreements, during
which FPL sought to retain as much of the existing 930 MW of
coal-fired generation as possible, went against FPL in that it losf
over 80% of the existing coal fired capacity in the UPS
Agreements, securing only 165 MW of coal-fired generation. (TR
571/15 - 572/18; TR 669/20 — 670/23).

At the time the UPS contracts were considered by the 2004
Commission, FPL was and had been investigating a solid fuel
facility in Florida that would have been considerably larger than
165 MW. (TR 578/24 — 579/6). FPL’s own coal-fired facility

could be completed in seven years, providing an in-service date of

° Active opposition to approval of the UPS Agreements was registered by another intervenor besides Mr.
Churbuck, Florida Indusirial Power Users Group (“FIPUG").
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the fall of 2011, (TR 576/7-10). While FPL acknowledged that
power was available for sale in the FRCC -market, it did not
investigate “bridging” the time pe;n'od from summer of 2010
(power-delivered under UPS Ag_rec_ments)‘ until the fall of 2011
(potential in-service da.te of FPL coa-d-ﬁred.facility) with a short
term purcliased power agreement. (TR. 579/7 - 580/1.)
Furthermore, FPL failed to consider, as an option, self-building its
own coal-fired generating facility rather than executing the UPS
Agreements. (Tr. 581/8-10).

d. Other comp.:;ni_es, including LS Power Development, LLC, a
witness in the UPS case, were working to develop coal-fired
facilities in SERC that would have provided more than 165 MW of
coal fired capacity to FPL. (TR 865/4-14). The coal-fired
generation being developed in SERC by LS Power Development,
LLC, along with the Big Cajun II unit, totaled over 3,330 MW and
would likely have been available by the summer of 20140, the
commencement date for power deliver under the UPS Agreements.
(TR 877/7 - 882/8; Ex. 52).

e Fuel prices are known to swing and become quite variable. (TR
788A/17-789/1). The differential in coal prices compared to gas
prices moderated.

Benefit Two — FPL will receive rights of first refusal for additional firm coal fired
capacity and energy from Southern’s Miller and Scherer units. (TR 488/10-12).
As another “key benefit" for asking the Commission to approve the UPS

Agreements, FPL indicated that it will receive righfs of first refusal for additional firm
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coal-fired capacity from Southem’s Miller and Scherer units. (TR 740/22 — 741/14).
FPL asked the Commission to rely on “rights of first refusal” that it secured for the ability
to purchase coal from the Scherer unit and the Miller unit.

Mr: Hartman took the-stand and affirmed his pre-filed testimony. (TR 467/14-
17). Counsel for Mr. Churbuck objected to portions of Mr. Hartman’s testimony
describing the rights of first réfusal based on section 90.952, Florida Statutes, the best
evidence rule, and section 120.57(1)(c), Florida Statutes, hearsay being used to establish
a fact not otherwise in evidence. That objection was overruled. (TR 474/12 - 477/16).
Mr. Hartman testified that he did not have the right of first refusal agreements with him
when he took the witness stand on Monday, November 8, 2004.. (TR 548/10-15). The
following day, PSC staff requested the Rights of First Refusal. (TR 741/15-19). Not
wanting to subject Mr, Ha_rtman to cross examination on the Rights of First Refusal, FPL
offered to make the Rights of First Refusal available as a late-filed exhibit and suggested
it would be filed the day after the conclusion of the trial. (TR 741/20 — 742/3). Counsel
for Mr. Churbuck again objected, suggesting that providing after trial a key document
containing the facts about which FPL witness Hartman testified was unfair. Providing
the Rights of First Refusal after hearing also made cross examination on the documents
impossible. Only after counsel for Mr. Churbuck voiced objection to the documents
being ﬁrovided after the hearing, did FPL produce redacted copiés of the Rights' of First
Refusal to all parties. (TR 742/11-25; Ex. 69).
The “Scherer Right of First Refusal”

Mr. Hartman testified that he was familiar with the rights of first refusal, and that
he had witnessed FPL executing them. (TR 767/5-18). Nowhere in Mr. Hartman’s direct
pre-filed testimony did he make any material distinction between the respective rights of

first refusal related to the Scherer contract as being anything other than a right of first
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refusal. When asked at hearing to desctibe his general unde‘rstanding of a right of ﬁrst
refusal Mr Hartman testified “a general nght of first refusal to me would be if somebody
has a deal they bnng itto us ﬁrst and we can elther accept itor reject it (T R 937/6-8)
However, in revxewmg the Scherer nght of First Refusal, Mr Hartman admxtted that it
was not really a right of first. refusai but merely provtded FPL ‘wﬁh a baek up. pomhon in
thie event a deal already signed by Southern and an unidentified third party dld not go
‘ through (TR 938/6 10 Ex 69). This point was omltted m Mr Hartman s direct pre-
ﬁled testlmony, and only became known after FPL was asked to prov:de a redacted copy
of the Scherer right of first reﬁ.!sal. | »

.' This discrepancy revealed 'during eross-examination about one of the benefits
upon whlch FPL asked the Commission to rely in approving the UPS contracts should
have made the Commzs_smn leery about. other “beneﬁts FPL cited to the Commxssxon in
seeking advance approval of tﬁese contracts. Addihonally, FPL admitted that it pa.ld
nothing for tﬁese “rights of first refusal”. -(TR 610/10-16). 1t is black letter laov in
?lorida that in order for a contract to be enforceable, the contract must be supported by

consideration. Frissell v, Nichols 144 So. 431 '(Fia. 1927); PRK Kwik Food Stores, Inc.

v. Tenser, 407 50.2d 216 (Fla. 2" DCA 1981), pet. for rev. demed 415 So.2d 1361 (Fla.
1982) (Binding contract requires consideration.) Thus, these contracts are not
enfofceable as a matter of law, since FPL admits “nothing” was p_aid for these “rights”.
A(One also questions the value the Southern Cornp:any‘ placed..on these rights, if no
consideration was paid for them.) Finally, FPL admitted that the value of the “rights of
first refusal” was dependent on a number of other var‘iables, (including the need for these
~ resources in 2010 by Alabama PoWer Company’s retail customers, i.e. native load), none

of which FPL investigated prior to asking the Commission to approve the UPS

19



Agreements, and admitted that the value was uncertain and could be worthless. (TR
556/7 — 558/6).

Benefit Three — Ability to retain 930. MW of interface capability over the Southern-
FPL transmission interconnection. (TR 488/ 12-14)

- FPL suggested that it should be able to retain the ability to transmit electricity
ovef the FPL-Southern-Jacksonville Electﬁé' Au’ghoﬁfy interface. .Howcver, FPI:could
not assure the Commission that this would indeed occur, as Southem Transmission was
still in the process of studyiﬁg fPL’s féquest fpf roll-over rights. (TR 651/25 ~ 652/2).
FPL had until 2010 to request roll-over ri‘ghté',r énd' the granting or'dénial of such rights
was not dependent on securing powérffrom the Southern Company or its subsidiaries.

FPL’s request for re-direct nghts had not been posted on OASIS? and Sections
22.2 and 17 of the S‘outhe.rn OASIS tariff required that all redirect requests be considered
in the order in which thcy were received. Thus, the Commission was aware at the time it
made.its decision that: -1) FPL had not secured firm fransmission rights; 2) Sections 17
and 22.2 of the Southern OASIS tariff were in place and provided that redirect requests
would be treated as all other requests for firm, point to point service; 3) others had
applied prior to'FPL’.s redirect request for firm point to point service in a flow path
similar to flow path FPL was seeking; 4) the impact of FPL’s redirect request on the
Southern Transmission system was unknown; 5) costs associated with any required
facilities upgrades was unknown; 6) the value FPL, ascribed to “arbitrage” was
dependent on the relative market conditions in SERC and FRCC remaining largely
unchanged for 10 plus years (2004 hearing compared to 2015 contract termination date)
and was not certain; 7) FPL could have obtained these transmission benefits, assuming it
sele;:ted any provider that was along a similar flow path as the on'ginzﬂ UPS Agreement

or that delivered power to a point on the Southern transmission system that was along a
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similar flow path as the original UPS Agreement; and 8) the benefits of retaining this
transmission capacity over the FPL-Southern-Jacksonville Electric .Authority interface
were only beneficial to the extent that the FPL-Southcm-Jécksonvﬂle Electric Authority
interface remained thq key interface between FRCC anc_l SERC, such that th_c addition of
another signiﬁéant interface between SERC z;nd FRCC would devalue consicierably the
benefit extolled by FPL. The value of the transmission beneﬁt was overstated.

Benefit Four — FPL will obtain the equ;'vaient of firm gas transportation
adegquate for 790 MW of generation on a separate gas transmission network
independent of the two that serve Florida. (TR 488/15-18).

FPL asked the Commission to approve the UPS Agreements in part because 790
MW of gas-fired generation was fueled by a gas transmission network independent of the
Florida Gas ’I‘ransmissio_n system or the Guifstream system. (TR 504/17; 505/2). FPL
could not put a value on this benefit or rank or quantify it in any meaningful manner.
(TR 542/30 — 543/23). This benefit was of marginal vaiue when one recognized that
Peninsular Florida had been served adequately by the FGT system for years before the
Gulfstream system became operational. (TR 801/12 — 21). The Gulfstream natural gas
transportation system provided additional reliability to the residents of Peninsular
Florida. Additionally, three Liquified Natural Gas projects planned for the Bahamas
were in development when FPL asked the Commission to weigh the benefit of 790 MW
of energy from a gas system independent of either FGT or Gulfstream. (TR 802/1-12).
These Bahamas based projects all planned to provide natural gas to Southeast Florida and
FPL’s service territory. Expert witness Dismukes testified that natural gas supply and
diversity would increase in Florida before 2010. (TR 802/1-12). Thus, the benefit of 790

MW of gas-fired generation, which was more costly than FPL’s own self-build natural
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gas projects (TR 634/3-20), was of little value and should not have been relied upon in
approving the UPS Agreements. - | N | ‘ '

Benefit Five - FPL’s access to firm traﬁspartatioﬁ on the Southern system will
enable FPL to obtain Sirm_ capacity and/or purchase market energy j_'i'cim outside
Florfda, thus enhancing FI"L s c;lectric sysfeﬁ keliabfiit)a' : (TR 48 8/19-22). .

This bc_:neﬁt_ was not wholly dependent on the UPS Agreements, but could have
been a\}éilable if FPL actively investigated the SERC market for,othgr generation options
thaf wéuld tiave received roll-over transmission rights. (TR 799/17-21). Thﬁ#, there wé.s
nothing unique about the UPS agreements as it related to this beneﬁf FPL asked the
Commission to consider. Additionally, in a docket opened rtcry review utility reserve
margins, Docket No. 981890, the Commission had previously accepted an agreement to
which FPL was a paﬁy that incréased reserve rhargin requirements from 15% to 20%, a
decision that made FPL’sl electric systém more reliable. Thus, FPL’s claim of increased
reliability due to retaining firm transmission on the Southern system was of debatable
value, and if there was any such value, it was not dependent on the UPS Agreements, but
could have been realized in other ways.

Benefit Six FPL will be able to defer making a long term commitment (self-
build or long term purchase), which likely would be gas-based, thus preserving a
certain amount of flexibility to consider new non-gas technologies over the next ten
years. (TR 489/1-4). | |

As with all the other “benefits”, FPL failed/refused to rank this benefit that it
asked the Commission to consider in approving the UPS Agreements. (TR 542/20 -
543/23). Additionally, there was a paucity of evidence about this “benefit”, how it could
bev realized or its valﬁe. FPL admit_ted that it was activeljr considering and workiﬁg ona

solid fuel project (TR' 578724 - 579/6); so it was disingenuous for FPL to suggest that it
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would be hindered in considering non-gas technologies over the next ten years unless the
UPS Agreement was approved. If this “betleﬁt’; were so sigﬁiﬁcant on'e.would expect
FPL to regularly and routinely seek short term (3. to 5 year capaclty and energy
arrangements) contracts with.others rather than construct new power plants There was
no evidence in the record that FPL sought In any other context these type. of short term
arrangements and the asseclated “ﬂex1b1hty beneﬁt” 1t asked the Comxmssmn to rely
upon in approvmg the UPS Agreements. The value of thls benefit was speculahve and of
marginal value at best | |

OPPAGA SUMMARY

Based upon the review of the record before the Florida Public Service
Commission in 2004, the “benefits” FPL asked the Commission to rely upon were
uncertain, premature, ilI-deﬁned, and speculative. FPL could not rank the"‘beneﬁte” and

made no effort to quantlfy these “benefits”lo

yet asked the _Commission to evaluate the
so called “benefits” of the UPS Agreements to eclipse between $69 an& $93 million
dollars in ratepayer: savings. - The Commission and its staff accepted all of FPL’s
gvidence and the assumptions upon which FPL’s case res‘ted, While FPL witness
Hartman indicated it would be “foolish” for FPL shareholders to shoulder the risks
associated with the UPS Agreements absent Commission approval, he did not believe it
would similarly be foolish for FPL ratepayers to face the risks presented by the UPS
Agreements. (TR 659/11-24).

Accurately predicting the future is fraught with peril. Using predictions of events

and circumstances nearly 6 years into the future as the basis to pre-approve the UPS

' FPI, witness Hartman admitted that the benefits could be quantified based on assumptions made, but
made no effort to quantify the benefits for the Commission before asking for approval (TR-5921.2-8)
Q. Okay. Are they unquantifigble?
A No, they could be quantified. However, they would take a number of assumptions that make the
quantified analysis dependent entirely upon the assumptions you make,
Q. Okay. But you haven't undertaken to quantify the benefits; correct?
A. No. That’s correct.
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Agreements was an FPL invitation that the 2004 Commission should have politely
declined.
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CHURBUCK CONCLUDING FORECAST
The cases presented by FPL and by Thomas Churbuck are similar in that both strive to
forecas_t_'future events that will impact the economics of the UPS Agreements during the
2010 to 2015 timéﬁ'éms, Chtirbuck has atternpted to paint a picture»viéwsd from the year
2014, and has tried to consider circumstances and possisiiitics ina bréadfashion FPL’s
picture of the 2010 to 2015 timeframe is based on a more natrow and. limited eutiask.;
FPL failed to consider senous[y things such as: 1) 1mprovements to FRCC and SERC‘
transmission systems mcludmg the possﬂalhly of addmonal transrmssmn ‘mtercormectmg‘ ‘
SERC and FRCC 2) changes in faw that would affect the price of the UPS Agreements; .
3) self-building its own coal- ﬁred fac111ty 1nstead of moving forward with the UPS
Agreements, 4) the possibility that Southern may have exercised market power in
secunng the UPS Agreements; 5) 1ssumg a Request for Proposal for thc energy and
capacity represented by the UPS Agreements; 6) power projects in construction or
development in SERC or FRCC; 7) coal-priced power; 8) delivered power; 9) other
ex:stmg prowders of energy in the SERC region; IO} existing prov1ders of energy in the
FRCC region, 11) cogenerators.

FPL, in effect, used only one storm tracking model in asking the Commission to
approve the UPS Agreements and never authorized reconnaissance flights to gather
additional data. It is a well-known and accepted fact in meteorology that the use of
reconnaissance flights and numerous models fesUIt in more accurate storm forecasts. The
Commission shoul_d rsfuse to activate its emergency operations center now. Instead, the
Commission should &esy at this time FPL’s request to approve the UPS’ Agrscmenfs for
cost recovery purposss without prejudice to subsequently review these contracts or

similar contracts at a point in time closer t0.2010.
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Florida Public Service Commlssxon
2540 Shumard Oak Boulevard .
Tallahassee FL. 32399-0850

Lee Willis

James Bedsley

Ausley & McMullen
P.0O. Box 391
Tallahassee FL 32302

Florida Industrial Power Users Group
¢/o John W. McWhirter, Jr.
McWhirter Reeves

400 North Tampa Street, Suite 2450-.‘
Tampa FL 33602 :

R. Wade Litchfield

Florida Power & Light Company
700 Universe Boulevard

Juno Beach F1 33408-0420

Ms. Susan D. Ritenour
Gulf Power Company
One Energy Place
Pensacola FL 32520-0780

Norman H. Horton

Floyd Self

Messer, Caparello & Self, P.A.
P.O. Box 1876

Tallahassee FL. 32302-1876

Jeffrey Stone

Russell Badders

Beggs & Lane

P.O. Box 12950
Pensacola ¥ 32591-2950

Ms. Bonnie E. Davis

Progress Energy Florida, Inc.

106 East College Avenue, Suite 800
Tallahassee FL. 32301-7740
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John T. English-

George Bachman

Florida Public Utilities Company
P.0.Box 3395 -

West Palm Beach FL 33402-3395

Vicki Kaufman
Joseph McGlothlin
McWhirter Reeves
117 S. Gadsden Street
Tallahassee FL. 32301

Bill Walker

Florida Power & Light Company
215 South Monroe Street, Suite 810
Tallahassee FL. 32301-1859 :

James McGee : )
Progress Energy Company, LLC
P.O. Box 14042

St. Petersburg FL. 33733-4042

Rob Vandiver

Office of Public Counsel

c/o The Florida Legislature
111 W. Madison Street, #812
Tallahassee FL. 32399-1400

Ms. Angela Llewellyn
Tampa Electric Company
Regulatory Affairs
P.O.Box 111

Tampa FL. 33601-0111

John T. Butler

Steel Hector & Davis LLP

200 South Biscayne Blvd, Suite 4000
Miami FL 33131-2398

—



