BEFORE THE PUBLIC SERVICE COMMISSION

	In re: Petition to determine need for Treasure Coast Energy Center Unit 1, proposed electrical power plant in St. Lucie County, by Florida Municipal Power Agency.
	       DOCKET NO. 050256-EM

       FILED:  June 16, 2005


FLORIDA MUNICIPAL POWER AGENCY’S 

RESPONSE IN OPPOSITION TO CITY OF VERO BEACH’S

PETITION TO INTERVENE

Florida Municipal Power Agency (“FMPA”), pursuant to Rule 28-106.204, Florida Administrative Code (“FAC”), hereby responds in opposition to the Petition to Intervene filed by the City of Vero Beach (“COVB”) in this matter.  For the reasons discussed below, COVB’s substantial interests are no different than FMPA’s in this proceeding.  Further, any decision by the Commission in this proceeding will not adversely affect an interest of COVB’s that has not already been determined by COVB’s voluntary participation in the FMPA All-Requirements Power Supply Project (the “ARP”).   Accordingly, COVB’s petition should be denied. 

	


1.
Intervention in PSC proceedings is governed by Rule 25-22.039, FAC, which provides that persons who have a substantial interest in a Commission proceeding and wish to intervene must demonstrate that they are entitled to participate in the proceeding as a matter of constitutional or statutory right or pursuant to Commission rule, or that the person’s substantial interests are subject to determination or will be affected through the proceeding.  Similarly, Rule 28-106.205, FAC, requires that a petition to intervene contain allegations sufficient to demonstrate that the person seeking intervention is entitled to participate in the proceeding because the person’s substantial interests are subject to determination or will be affected by the proceeding.  

2.
To establish that it has a substantial interest in the outcome of this proceeding, COVB must show: (1) that it will suffer an injury in fact that is of sufficient immediacy to entitle it to a Section 120.57, Florida Statutes, hearing; and (2) that the injury is of a type or nature the proceeding is designed to protect.  Agrico Chem. Co. v. Dept. of Environmental Regulation, 406, So. 2d 478, 482 (Fla. 2nd DCA 1981); see  also, Order No. PSC-02-0324 (Mar. 2002) (applying Agrico two-part test to determine standing to participate in PSC proceeding).  COVB cannot meet either of these requirements.

3.  
FMPA is a governmental entity owned by its members and created pursuant to Section 163.01 and Chapter 361, Part II, Florida Statutes.  FMPA provides wholesale power supply to its All-Requirements Power Supply Project Participants (“ARP Participants”) at the lowest possible cost.  FMPA is a nonprofit entity and does not charge the ARP Participants a profit rate of return.

4.
COVB’s status as an ARP Participant does not give it standing to intervene.  In its petition, COVB states that it “is intervening in this proceeding because it is a member of FMPA as well as the ARP.”  Petition to Intervene, at p. 3, ¶7.  Under the All-Requirements Power Supply Project Contract (“ARP Contract”), FMPA provides virtually all the wholesale power supply needs of the ARP Participants, identified as “Project Participants.”  Section 4 of the ARP Contract between FMPA and COVB provides in relevant part:

(a)  FMPA is hereby authorized by the Project Participant (i) to undertake projects to be included in the System as part of the [ARP]  from time to time which  are necessary and desirable to enable FMPA to fulfill satisfactorily its obligations to use its best efforts to supply electric capacity and energy to the Project Participant and other Project Participants pursuant to the [ARP] Contracts and which projects, to the extent required by paragraph (b) of this Section 4, have been approved by the Board and the Project Participants pursuant to the terms of paragraph (b) of this Section 4 . . . .

. . . .

 
(b) . . .
 Subsequent to [the ARP Contract date], the participation of FMPA in any project for the construction, acquisition, purchase, lease or other use of any generation, dispatching, load management or transmission resources, output or services that is to be included in the System requiring the issuance of Bonds by FMPA or assumption or guaranty by FMPA of other obligations or requiring the execution by FMPA of any power supply contract or agreement (other than interchange agreements with other utilities) with a basic term of more than seven (7) years must be approved by (a) a majority affirmative vote of all of the Project Participants, with each Project Participant entitled to cast one vote through its Authorized Representative and, if so approved, (b) the Board and/or the Executive Committee of  FMPA, to the extent and in the manner provided by the laws of the State of Florida, the Interlocal Agreement, the By-Laws of FMPA and/or the Bond Resolution. 
Furthermore, Section 8 of the ARP Contract provides:

(a)  The Project Participant agrees to (i) maintain its electric or integrated utility system in good repair and operating condition; (ii) cooperate with FMPA in the performance of the respective obligations of such Project Participant and FMPA under this All-Requirement Power Supply Project Contract . . . .

. . . .

(e) The Project Participant covenants and agrees that it shall take no action the effect of which would be to prevent, hinder or delay FMPA from the timely fulfillment of its obligations under this All-Requirements Power Supply Project Contract, any other All-Requirements Power Supply Project Contract, the outstanding Bonds or the Bond Resolution.

A copy of the ARP Contract between FMPA and COVB, as amended, is attached hereto as Exhibit “A.”

5.
 These provisions make it clear that COVB, as an ARP Participant, has contractually authorized FMPA to undertake Treasure Coast Energy Center Unit  1 (the “Project”) to the extent it has been approved by the ARP Project Committee, of which COVB is a voting member.  In that regard, as demonstrated in Exhibit “B” hereto, the ARP Project Committee,  the FMPA Executive Committee
 and the FMPA Board of Directors,
 by majority vote, have authorized FMPA to purchase the property on which the Project is to be located and have authorized all expenditures necessary for FMPA to obtain regulatory approvals for the Project, including the filing of its Need for Power Application.  Thus, COVB, as an ARP Participant pursuant to the ARP Contract has authorized FMPA to seek a need determination at the PSC.  COVB cannot now be heard to object to the issuance of an order by the PSC  granting FMPA’s petition.  
6.  
COVB’s interests in this proceeding are no different than FMPA’s.   Indeed, COVB’s interests are not different than the other fourteen participants in the ARP, except for the fact COVB has thus far voted against the Project.  COVB may take issue with the ARP Project Committee, FMPA Executive Committee and FMPA Board’s approval of the Project, but this proceeding is designed to determine the need for a power plant based on the factors set forth in Section 403.519, Florida Statutes.  It is not designed to resolve any dispute that COVB may have with FMPA, and the other ARP Participants, over the Project or any other issues related to its FMPA membership or ARP participation.  This proceeding is certainly not a vehicle for COVB to attempt to “veto” the Project.  The Commission has no jurisdiction to consider such contractual matters.  Thus, COVB’s membership in FMPA and its participation in the ARP does not provide a basis for standing under Agrico’s two-part test.

7.
Although COVB makes reference to the fact that it has given FMPA notice pursuant to Section 3 of the ARP Contract that it is withdrawing its load and generation from the ARP effective January 1, 2010 (“Contract Rate of Delivery”), that has no bearing on COVB’s interests in this proceeding or on the proceeding itself.
  Notwithstanding the notice of  Contract Rate of Delivery, COVB remains a Project Participant, bound to the terms of the ARP contract, unless and until it formally withdraws from the ARP upon the required three years’ notice after meeting the requirements of Section 29 of the ARP contract.   It has not attempted to do so.  Thus, COVB’s notice of Contract Rate of Delivery does not establish an injury, much less an injury of sufficient immediacy to provide standing under the Agrico test.  


8.
Finally, COVB suggests that the issues in this proceeding may affect its power supply costs.  However, any effect on COVB’s power supply costs at this point is purely speculative, uquantified and insufficient to warrant an actual or imminent injury in fact for standing purposes.  See Order No. PSC-02-0324 (Mar. 2002); Village Park Mobile Home Ass’n, Inc. v. State Dep’t. of Business Regulation, 506 So. 2nd 426, 434 (Fla. 1st DCA 1987) (speculation on the possible outcome of future events is too remote to warrant inclusion in the administrative process). See also, Order No. 16581, 86 FPSC 9:211 (1986) (alleged economic consequences of proposed cogeneration facility does not constitute a “substantial interest” which would allow for intervention).  Moreover, COVB’s power supply costs from the ARP are and remain the same as the other ARP Participants as determined by the ARP contract that COVB freely entered into.  The ARP Contract provides that the rates of the ARP Participants, including COVB, are established by the ARP Project Committee and the Board of Directors.  As such, any dispute over COVB’s power supply costs can be resolved only within the framework of the ARP Contract, a matter that is clearly outside the scope of this proceeding which is designed to determine the need for a proposed power plant, not to protect COVB’s power supply costs.  Accordingly, COVB’s vague allegation to power supply cost impacts also does not satisfy the second prong of the Agrico test.

WHEREFORE, Florida Municipal Power Agency (“FMPA”) respectfully requests denial of the City of Vero Beach’s (“COVB’s”) Petition to Intervene.  In the event the Prehearing Officer grants the petition, FMPA respectfully requests that intervention be conditioned upon sufficient proof at hearing that COVB’s substantial interests will be determined in this proceeding.  

Respectfully submitted this 16th day of June 2005.
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Attorney
� The thirteen Executive Committee members are elected from the FMPA directors and for many years COVB had a representative on the Executive Committee.





� The Board of Directors is comprised of one representative from each FMPA member.  The Board members have a weighted vote and COVB currently has 17 votes, or approximately 5.6% of the total votes.


� As explained in FMPA’s Need for Power Application and supporting testimony, FMPA’s need for the Project begins in 2008; thus, the withdrawal of COVB’s load and generation in 2010 does not affect the timing of FMPA’s need.  Furthermore,  COVB’s withdrawal of both its load requirements and its generation effectively offset each other and will have no substantial impact on FMPA’s future needs and its generation capacity.  
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