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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Sprint-Florida, Incorporated’s Petition 
For Approval of storm cost Recovery surcharge 

Charley, Frances, Jeanne and Ivan 

1 
1 

1 
For extraordinary expenditures related to Hurricanes ) 

Docket NO. 050374-TL 

Filed: July 8,2005 

SPRINT-FLORIDA, INCORPORATED’S ‘INfTLAL BRIEF 

Sprint-Florida, Incorporated (hereinafter “Sprint”) hereby submits its initial brief 

on the issues tentatively identified by the parties to this docket. Factual support for the 

legal and policy issues discussed in the brief is found in the Stipulation entered into by 

Sprint and the Office of the Public Counsel (hereinafter “OPC”) and approved by the 

Commission on July 5, 2005. 

INTRODUCTION 

Section 364.051, Florida Statutes, allows a price-regulated ILEC to request an 
’ . ,  

increase in its basic local service rates if the ILEC makes a compelling showing of a 

substantial change in circumstance. This safety valve provision of the historic 1995 

revisions to the Commission’s ratemaking authority has essentially lain dormant for 10 

years. The legislature obviously intended for it to be used sparingly. Despite earnings 

pressure due to competition, Sprint has never sought to invoke this provision. The highly 

unusual and unprecedented 2004 hurricane season has changed that. 

During the six-week period from August 13 to September 25, 2004 Florida 

suffered the devastating effects of an unprecedented hurricane season with four major 

hurricanes. Florida electric utilities and telecommunications providers had to cope with 

substantial damage to their facilities and associated restoration costs with a goal of 
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getting affected customers back in service as quickly as possible. Because Sprint serves a 

geographically diverse territory throughout Florida, Sprint’s territory was in the direct 

path and storm swath’ of, and thus was significantly impacted by all four storms. The 

costs Sprint incurred to restore service to its customers as a result of the 2004 hurricanes 

were unprecedented and were not and could not reasonably have been anticipated or 

included in the cost of service when Sprint’s price-capped rates were originally set. 

Therefore, these extraordinary costs meet the criteria set forth in s. 364.051, Florida 

Statutes, and Sprint’s Petition to recover a portion of those costs through a two-year 

surcharge (approximately $30 million total or approximately $15 million per year) on 

basic local service should be granted. 

ARGUMENT 

Issue 1: Do the costs incurred by Sprint as a result of the 2004 hurricanes constitute 
a compelling showing. of a substantial change in circumstances pursuant to Section 
364.051(4), Florida Statutes? 

This issue addresses whether, both factually and legally, the substantial additional 

costs incurred by Sprint to restore service to its customers and to repair its damaged 

facilities as a result of the effect of the four 2004 hurricanes constitutes a substantia1 

change in circumstances from the circumstances that existed at the time Sprint elected 

price regulation in January 1996. The stipulated facts provide a compelling showing that 

the extraordinary impact of the unprecedented four hurricanes that hit Sprint’s service 

territory during a six-week period in 2004 constitute a substantial change in 

circumstances as contemplated by the statute. In addition, an analysis of the lanjpage of 

See Exhibit A to the Stipulation. The storm path shown is flanked by a gray outline that represents the 
official wind damage radius of each storm, and is overlaid on Sprint’s temtory using G1S methodology. 

2 



the statute, legislative history relating to the enactment of the statute and Commission and 

Florida court decisions interpreting the statute justify Sprint’s position that these costs 

represent a “substantial change in circumstances.” 

The impact of the 2004 hurricane season in Florida and on SDrint was unprecedented 

During the 1,040 hours from August 13, 2004 to September 25, 2004, one 

Category 4 hurricane, two Category 3 hurricanes and one Category 2 hurricane struck 

Florida causing billions of dollars of damage and affecting the provision of 

telecommunications and utility services to millions of Florida residents. (Stipulation at 

paragraph I)  The combination of four major storms in one season was unprecedented in 

the known history of Florida. Prior to the four storms hitting Florida in 2004, the last time 

similar multiple storm impacts were felt in a single season in a single state was in Texas 

in 1886. (Stipulation at paragraph 14) While there have been other active hurricanes 

seasons in the United States during the twentieth century, none of those seasons compare 

to the 2004 season as far as the impact on a single state. (Stipulation at paragraphs 15-17) 
.. 

Sprint’s local exchange service territory includes 104 exchanges in widely 

dispersed geographic areas throughout Florida, including the cities of Port Charlotte, Ft. 

Myers and Naples in the southwest part of the state, Winter Park and Ocala in the central 

part of state, and Tallahassee and Ft. Walton Beach in the panhandle. (Stipulation at 

paragraph 2) Because the various paths of the four hurricanes covered widespread 

geographic areas throughout the state, Sprint’s sewice territory was directly and 

materially impacted by all four hurricanes. 

On August 13, 2004, Hurricane Charley came ashore at Charlotte Harbor as a 

Category 4 storm, inflicting damage on Sprint’s facilities in Sprint’s Winter Garden, 



Winter Park, Naples, Ft. Myers and Avon Park districts. (Stipulation at paragraphs 3 and 

4) At its peak Hurricane Charley rendered 282,000 Sprint customers out of service and 

also took out of service 651 of Sprint’s major network elements, equivalent to 40% of 

Sprint’s major network elements in the exchanges within these districts. (Stipulation at 

paragraph 4) Within three short weeks, while Sprint was still struggling to mitigate and 

repair the devastating effects of Hurricane Charley, Hurricane Frances came ashore at 

Sewell’s Point on September 5 ,  2004 as a Category 2 storm. (Stipulation at paragraph 5 )  

While Hurricane Frances was not as strong a storm as Hurricane Charley, as a slow 

moving storm its effects were geographically far-reaching, inflicting damages on Sprint’s 

facilities in its Ft. Watton Beach, Tallahassee, Ocala, Winter Garden, Winter Park, 

Naples, Ft. Myers and Avon Park districts. At Hurricane Frances’s peak, it rendered 

200,000 Sprint customers out of service and impacted 521 of Sprint’s major network 

elements within the affected districts, equating to 19% of the major network elements in 

Sprint’s exchanges within these districts. (Stipulation at paragraph 6)  
. .  

Only 11 days after Hurricane Frances made landfall, Hurricane Ivan came ashore 

(on the FloriddAlabarna line) at Gulf Shores, Alabama as a Category 3 storm. 

(Stipulation at paragraph 7) Hurricane Ivan damaged Sprint’s facilities in the Ft. WaIton 

Beach and Tallahassee districts, at its peak rendering 46,000 Sprint customers and 292 of 

Sprint’s major network elements (equating to 42% of the major network elements within 

the affected districts) out of service. (Stipulation at paragraph 8) Finally, only a little 

more than a week after the last storm and only six weeks aRer the devastating impacts of 

Hurricane Charley, Hurricane Jeanne came ashore at Hutchinson Island as a Category 3 

storm on September 25, 2004. (stipulation at paragraph 9) Sprint’s facilities in its 
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Tallahassee, Ocala, Winter Garden, Winter Park, Naples, Ft. Myers and Avon Park 

districts were damaged by Hurricane Jeanne, which at its peak rendered 161,000 Sprint 

customers and 414 major network elements (19% of the Sprint major network elements 

in these exchanges) out of service. (Stipulation at paragraph 10) 

Sprint does not base its claims of a “substantial change in circumstance” upon any 

one of these hurricanes alone. Rather, it is the cumulative impact of the successive storms 

hitting Sprint’s territory one after the other within a six week period that Sprint believes 

constitute a single continuous, unprecedented and unforeseen event entitling Sprint to 

relief Because the hurricanes hit some Sprint areas more than once, network elements 

made operational after being damaged in one storm were again damaged or disabled in 

another storm. Cumulatively, these four storms resulted in the equivalent of rendering 

691,000 Sprint customers out of service and 1,878 (or 67%) of Sprint’s major network 

elements out of service. (Stipulation at paragraph 12) Of the other utilities seeking storm 

cost recovery, it appears only Progress Energy Corporation also was impacted by all four 
. .  

hurricanes. The Commission recently approved $23 1,839,389 million in cost recovery for 

Progress. (See, Docket No. 041272-E1 (order pending)) The storm reserve established by 

Progress before the four storms hit was inadequate by SO%, providing firther evidence of 

the unprecedented nature of the storm season. Gulf Power’s reserve likewise only 

contained 20% of that necessary to cover the costs of only one storm (Ivan)( See, Docket 

No.050093-EI). Florida Power and Light had a similar deficiency that has not been 

finally determined. (See, Docket No. 041291-EI) 

Although hurricanes are a known and contemplated event in Florida, the sheer 

magnitude of the 2004 event is more akin to a catastrophic event such as an act of 
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terrorism that would impose enormous costs on a utility. Human and business history did 

not provide for building the costs of September 11, 2001 into utiIity business cases any 

more than the 2004 event could be considered in any Sprint’s business plan. While not 

the equivalent of September 11, the 2004 event shares with it the characteristics of 

unforseeability and widespread damage. Electric companies using 20-year storm 

histories (submitted to the Commission) grossly underestimated the provision for the 

2004 season. Clearly, this is ample evidence of the highly unusual nature of these four 

hurricanes. 

The costs SDrint seeks to recover are extraordinarv costs and not conterndated in Sprint’s 
price-caDped rates 

As an ILEC with carrier of last resort obligations under section 364.025, Florida 

Statutes, and pursuant to Commission rules, Sprint’s primary objective after the storms 

was to restore service to its customers and repair its damaged facilities as quickly as 

possible. The total costs to Sprint to repair its system and restore service reached $148 

million through January 2005. (Stipulation at paragraph 13 and Stipulation Exhibit B at 

lines 7-13) Clearly, this level of costs was not, and could not have been, considered in 

the rates that were established for Sprint prior to its election of price regulation in 1996. 

However, through this Petition Sprint is seeking recovery of $30 million from basic rates, 

which is only 20% percent of these total costs. Pursuant to its agreement with the Office 

of the Public Counsel reflected in the Stipulation, Sprint has agreed to exclude from its 

request all but demonstrably extraordinary, incremental costs. (Stipulation at paragraph 

19 and Stipulation Exhibit B at page 1, lines 15-24) Sprint believes these extraordinary 

costs, which by the terms of exclusions Sprint agreed to with the OPC include only those 

costs over and above budgeted expenses and exclude estimated amounts for ordinary 



storm-related costs and insurance, meet the criteria of section 364.05 1(4), Florida 

Statutes, Stated another way, although Sprint incurred total incremental storm-related 

costs of $148 million, it is not seeking recovery of $1 18 million or 80% percent of those 

costs from basic rates. 

Because the costs for which Sprint seeks recovery include only those costs over 

and above any normally anticipated or budgeted expenses and because the costs exclude 

average annual storm-related expenditures, they could never have been anticipated or 

included in the cost of service inherent in the rates Sprint adopted when it eIected price 

regulation in January 1996.’ A review of the Commission Orders establishing the rates 

that Sprint adopted when it elected price regulation in January 1996 shows that the cost 

of service component of the Company’s base rates included no allowance for 

extraordinary storm costs and no storm cost reserves. (See, FPSC Order No. 24178, Final 

Order Granting Rate Increase to Central Telephone Company of Florida issued February 

28, 1991; Order No. PSC- 93-0005-AS-TL, Order Approving Settlement and 
. .  

Implementing Revised Rates for Central Telephone Company of Florida issued January 

4, 1993; and Order No. PSC-92-0708-FOF-TL, Final Order Reducing Revenue 

Requirement of United Telephone Company of Florida issued July 24, 1992; and 

Stipulation at paragraph 18.) Rather, in accordance with historical rate setting principles, 

these costs were established based on a designated test year to represent the average 

anticipated costs for the future period covered by the new rates. 

The fact that storm the related costs for which Sprint seeks recovery in this case 

were not contemplated or inherent in the Company’s price-capped rates is clear from a 

Order No. PSC-96-0320-FOF-TL. The Order notes that Sprint’s basic rates were approved at the rates in 
effect on January 3, 1996. 



review of Sprint’s historical experience with storm related costs. In the 12 years prior to 

the 2004 hurricane season, Sprint incurred, cumulative total storm-related expenditures of 

$11 million, including $4 million in capital costs, which have been excluded explicitly 

from the recovery amount stipulated by the parties. (Stipulation at paragraph 11 and 

paragraph 19 c) These historical costs included expenditures related to 15 named tropical 

storms and 2 tornadoes. (Stipulation at paragraph 11) Sprint’s average annual hurricane 

expense for the 12-year period was $598,240. As discussed above, this average annual 

amount has been explicitly excluded from the amount Sprint seeks to recover through this 

Petition. (Stipulation Exhibit B, page 1, line 23) Clearly, the $30 million of 

unprecedented costs incurred by Sprint as a result of the 2004 hurricane season couId not 

have been foreseen at the time Sprint’s price-capped rates were set and, as shown above, 

was not included in the cost of service component of the revenue requirement inherent in 

Sprint’s base rates. Had Sprint incurred costs of this magnitude while under rate of return 

regulation, Sprint would have been entitled to seek recovery on the same basis that the 

rate-of-return regulated electric companies have sought recovery in current dockets 

before the Commi~sion.~ And, while section 364.05 1(4), Florida Statutes, does not 

require that the Commission consider a company’s return on equity in order for a the 

company to demonstrate a substantial change in circumstance, Sprint’s ROE as set forth 

in Stipulation Exhibit C indicates that, if Sprint’s Petition is approved, Sprint will still be 

well within a reasonable rate of return. (Stipulation at paragraph 23, Stipulation Exhibit C 

Petition for authority to recover prudently incurred storm restoration costs related to 2004 storm season 
the exceed storm reserve balance by Florida Power and Light Company, Docket No. 041291-EI; Petition 
for approval of storm cost recovery clause for recovery of eaaordinary expenditures related to Hurricanes 
Charley, Frances, Jeanne and Ivan, by Progress Energy Florida, Inc., Docket No. 041272; Petition for 
approval of stipulation and settlement for special accounting treatment and recovery of costs associated 
with Hurricane Ivan’s impact on Gulf Power Company, Docket No. 050093-EI. 
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at page 1, lines 4-11) Therefore, the storms and the costs Sprint incurred to respond to 

them constitute a substantial change in circumstances as contemplated by the statute. 

These unurecedented and uncontemulated costs are the tvpe of costs section 364.05 1(4), 
Florida Statutes. was intended to address 

Section 364.05 1, Florida Statutes, states: 

Notwithstanding the provisions of subsection (2), any local exchange 
telecommunications company that believes circumstances have changed 
substantially to justify any increase in the rates for basic local 
telecommunications services may petition the commission for a rate 
increase, but the commission shall grant such petition only after an 
opportunity for a hearing and a compelling showing of changed 
circumstances. The costs and expenses of any government program or 
project required in part II shall not be recovered under this subsection 
unless such costs and expenses are incurred in the absence of a bid and 
subject to carrier of last resort obligations as provided for in part ZI. The 
commission shall act on any such petition in 120 days. 

Section 364.05 1, Florida Statutes, does not define specifically what constitutes a 

“substantial change in circumstance” entitling a price-regulated LEC to relief. However, 

the plain language of? the statute and the rules of statutory construction support an 

interpretation that the provision was intended to cover any change in circumstance, 

whether in the form of a cost increase or a revenue decrease, that substantially alters the 

financial picture of a price-regulated lLEC from what it was at the time the price-capped 

rates were established and adopted. 

As a matter of law, the plain language of Section 364.051(4), Florida Statutes, 

only excludes one category of costs, thereby making all other categories of costs caused 

by substantially changed circumstances eligible for recovery. Section 364.05 l(4) only 

excludes as a substantial change in circumstances expenditures required under part I1 of 

ch. 364, Florida Statutes, related to support for educational access to advanced 

telecommunications services, except under certain circumstances. It is a well-recognized 



. . . .. . ., , 

rule of statutory construction that the mention of one thing implies the exclusion of 

another. See, e.g., Mosher v. Anderson, 817 So. 2d 812, 816 (Fla. 2002); Moonlit Waters 

Apartments, Inc. v. Cauley, 666 So. 2d 898, 900 (Fla. 1996). Because the Legislature 

specifically excluded the specified expenses, which might otherwise be deemed to 

constitute changed circumstances, it is apparent that they intended the statute to capture 

any other expenditures not contemplated in the original establishment of a company’s 

rates, except those expenditures that were specifically identified and excluded. In relation 

to Sprint’s Petition, it is clear that the Sprint’s unprecedented and unforeseen hurricane- 

related costs are included as a type of expenditure for which Sprint is entitled to relief 

under the statute. 

Legislative histo?y 

While this is not the first time the issue of recovery under section 364.051(4), 

Florida Statutes, has been raised before the Commission, Sprint’s Petition constitutes the 

first formal request for the Commission to determine that an E E C  has made a compelling 
’ \  

showing of a substantial change in circumstances suficient to justify a basic rate 

increase. The meaning of section 364.051, Florida Statutes, is clear from the plain 

language of the statute. However, because this Commission has not issued orders 

expressing a definitive view of the statute, an examination of the legislative history 

underlying the statutory enactment is appropriate to shed some light on the purpose and 

intent of the provision. 

Sprint reviewed the Florida House and Senate committee and floor written 

records and audio tapes for the 1995 legislation that included the language found in s. 
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364.051(4), Florida Statutes4 From that review, it appears that the language was first 

incorporated into the legislation as an amendment adopted in the House Committee on 

Utilities and Telecommunications. When introducing the amendment, the House sponsor 

explained that it allowed a price-regulated LEC to petition the Commission if the 

company thinks circumstances have changed and they need to go before the Commission 

for relief. Clearly, the provision is intended to act as a “safety valve” for the caps 

imposed on the rates in existence at the time a LEC elected price regulation. Because the 

rate cases that established the price cap floor were enacted several years prior to the 1995 

legislation, the absence of such a safety valve for the rates capped for an indefinite term 

could result in substantial hardship to a price-regulated company should an unforeseen 

change in circumstances occur. Since the price-regulated ILECs were and still are the 

companies with the carrier of last resort obligation to provide service that meets the 

Commission’s service quality criteria to all customers who request it, the need for a 

safety valve to ensure the continued viability of the companies was self-evident. 
.~ 

The official bill analysis prepared by the Governor’s ofice at the time the 

Governor allowed the bill to become law illuminates the Governor’s understanding of the 

scope of the “changed circumstances” provision. (See Attachment 1 attached hereto) 

Therein, the Governor’s staff describes the provision as allowing for the lifting of the 

statutory caps on an ILEC’s basic local service rates if the ILEC petitions the 

Commission for a finding of substantially changed circumstances. While the analysis 

notes that the legislation is unclear about what might constitute “substantially changed 

circumstances” it refers to a definition suggested by the PSC that defined substantially 

Prior to 2000, the identical language contained in subsection (4) of section 364.051, Florida Statutes, was 
found in subsection (5) of section 364.051, Florida Statutes In 2000, Section 364.05 1, Florida Statutes, was 
renumbered to reflect the current subsection (4). 

4 
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changed circumstances as “extreme inflation or an onerous and unforeseen increase in 

operational or personnel costs.” As described above, the costs incurred by Sprint as a 

result of the 2004 hurricanes clearly satisfy the PSC’s suggested definition in that they 

are an increase in operational and personnel costs unforeseen by Sprint and not 

encompassed in the costs that formed the basis of its price-capped rates. 

Commission decisions 

While no petition for cost recovery previously has been filed with the 

Commission, the Commission has discussed the scope and application of the provision on 

a few occasions. The first mention of the provision (formerly section 364.051(5), Florida 

Statutes, renumbered to 351.051(4), Florida Statutes in 2000) was in a Commission 

proceeding to implement the local competition provisions of the 1995 Florida law. See, 

In Re: Resolution of petition($ to establish nondiscriminatory rates, terns, and 

conditions for resale involving local exchange companies and alternative local exchange 

companies pursuant to’section 364.161, Florida Statutes, Order No. PSC-96-08 1 1-FOF- 

TP in Docket No. 950984-”, issued June 24 1996. In that Order the Commission found 

that GTE ( M a  Verizon) could pursue relief under section 364.051(5), Florida Statutes, 

if GTE determined that as a result of the Commission’s rulings it had suffered revenue 

losses sufficient to constitute a substantial change in circumstances under the statute. 

Again, in an arbitration proceeding involving GTE and Sprint Communications Company 

Limited Partnership, the Commission found that if its decision regarding unbundled 

network element pricing resulted in revenue losses for GTE, GTE could petition the 

Commission under section 364.05 1(5), Florida Statutes, based on a substantial change in 

circumstances. See, In Re: Petition by Sprint Communications Company Limited 
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Partnership d/b/a Sprint for arbitration with GTE FIorida Incorporated concerning 

interconnection rates, terns and conditions, pursuant to the Federal Telecommunications 

Act of 1996, Order No.PSC-97-0230-FOF-TP, in Docket No.961173-TP, issued February 

26, 1997). 

The Commission discussed section 364.05 1(4), Florida Statutes, in somewhat 

more detail as an available remedy for a loss in revenues in a proceeding involving the 

elimination of the interLATA access subsidy received by GT Com (ma St. Joseph 

Telephone and Telegraph Company). The Commission stated that “If’ GTC believes that 

the termination of the subsidy payment to GTC amounts to a changed circumstance that 

justifies a rate increase, GTC may seek relief pursuant to Section 364.051(5), Florida 

Statutes.” (In re: Petition of BellSouth Telecommunications, Inc. to remove interLATA 

access subsic& received by St. Joseph Telephone & TeIegruph Compuny, Order No. PSC- 

98-1169-FOF-TL issued August 28, 1998 in Docket No. 970808-TL, at page lZ)5 The 

Florida Supreme Court upheld the Commission’s decision in the GT Com intraLATA 

subsidy case in GTCom Y.  Garcia, 791 So. 2d 452 (Fla. 2000). The Court echoed the 

Commission’s finding that section 364.051(5), Florida Statutes allowed GTC to apply for 

a rate increase if it demonstrated that its circumstances had changed due to the 

elimination of the interLATA subsidy. (at page 460) Although these three cases strongly 

suggest that a telecommunication company could seek recovery of lost revenues through 

the statute, and Sprint did lose significant revenues during the four 2004 hurricanes, the 

L 

The Commission further elucidated the requirements 6f section 364.05 1(4), Florida Statutes, in response 
to a request for a declaratory ruling by GTC concerning the meaning and implementation of the provision. 
See, In re: Petition for declaratory statement by GTCJnc. &/a GT Corn regarding section 364.051, 
Florida Statute., Docket No. 990316-TL, Order No. PSC-99-1194-FOF-TL, issued June 9, 1999. In that 
decision the Commission rejected a declaratory statement proceeding as the proper mechanism for ruling 
on a request for a rate increase based on changed circumstances. (at page 3) 
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$30 million for which Sprint seeks recovery does not include an amount to cover lost 

revenues, only incremental, extraordinary storm related costs. 

For a telecommunications company’s bottom line, $30 million of additional 

expenses has the same effect as a $30 million loss of revenue, so if lost revenues are 

recoverable under Section 364.05 1(4), it follows that incremental expenses should be 

recoverable. While previous Commission decisions addressing the changed 

circumstances provisions have focused more on the revenue side of the equation than the 

expense side, it is clear that the Commission has considered that a variety of 

circumstances affecting a company’s financial situation compared to  the situation that 

existed at the time a company elected price regulation entitle an ILEC to petition for 

relief under the statute. Certainly, a substantial change in circumstance would include the 

extraordinary incremental costs associated with the 2004 storm season. These costs are 

substantially in excess of any storm related costs that were experienced or contemplated 

at the time of the initial adoption of Sprint’s rates or Sprint’s election of price regulation 
. .  

and are clearly recoverable under the statute. 

Issue 2fa): If Issue 1 is answered in the affirmative, how much, if any, of the costs 
set forth in the Stipulation may be recovered from Sprint’s basic local service 
customers? 

This section addresses the appropriate amount of the stipulated costs that may be 

recovered from Sprint’s basic local service customers. Section 364.05 1(4), Florida 

Statutes, specifically addresses a price-regulated ILEC’s ability to seek an increase in its 

basic local service rates based on a substantial change in circumstances. Recovery of 

storm costs from nonbasic service rates is governed by section 364.051(5), Florida 

Statutes since Sprint incurred costs to restore service to both basic and nonbasic service 
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access lines, Sprint proposes to recover its costs from both basic and nonbasic service 

customers proportionate to the number of access lines in each category. The 

methodology does not appear to be in dispute. 

Mechanism of assigning basic and nonbasic costs 

The Office of the Public Counsel has agreed that Sprint incurred a total of $44.3 

million in recoverable costs related to the 2004 hurricanes. (Stipulation at paragraph 21) 

Sprint applied a jurisdictional factor of 74.6% to determine the intrastate portion of the 

costs, which amounted to $36.8 million. (Stipulation at paragraph 22 and Stipulation 

Exhibit B at page 1, lines 26-28) Of these intrastate costs, $30,3 19,521 are attributable to 

Sprint’s basic service access lines and the Commission approved this stipulated amount at 

the July 5, 2005 Agenda Conference. 

The storm costs appropriately should be recovered on an access line basis, 

because restoration of all services depends on the restoration of the underlying access 

line. For example, vertical services are generally not available if the underlying access 

line is out of service. Similarly, to restore DSL service the underlying access line must 

also be restored. Access lines can either be basic service, that is single line residential or 

single line business service or nonbasic service, that is multi-line business service. (See 

section 364.02(1) and (9), Florida Statutes) 82.4% of Sprint’s Florida access lines are 

basic service access lines. (Stipulation at paragraph 24) Sprint should be entitled to 

recover a pro rata share of the total storm costs attributable to basic service access lines 

from its basic services customers. 

SDrint should be entitled to recover costs attributable to restoration of basic services from 
its basic service customers 



. . . . - .. . 

It makes sense for Sprint to recover its storm costs from its basic services 

customers in proportion to the number of basic services access lines for several reasons. 

Sprint’s carrier of last resort responsibilities require it to provide basic services to any and 

all customers who request it. (Section 364.025, Florida Statutes) Basic service customers 

make up the majority of Sprint’s access line base. Because Sprint is required by statute to 

provide basic service, and because Commission regulations set forth Sprint’s obligations 

to provide and maintain this service, Sprint’s hurricane recovery efforts were by necessity 

directed towards the goal of restoring basic service. To be sure, Sprint equally hastened to 

restore its nonbasic service customers, but these customers are a small percentage of the 

total. Because the storm costs Sprint incurred are logically proportionate to Sprint’s 

customer base, Sprint’s cost recovery should also be proportionate to that base. Once 

Sprint has made a compelling showing of changed circumstances under section 

364.051(4), Florida Statutes, then it is entitled to raise its basic local rates to address these 

circumstances. It would be inequitable and inconsistent with the statute to find that Sprint 
’ .  

had met the statutory criteria for recovery, but was not entitled to a rate increase for basic 

local services commensurate with the impact of the changed circumstances @e., the 

storms and storm costs) on Sprint’s provisioning of these services. And, importantly, 

because Sprint recognizes that nonbasic customers also caused Sprint to incur costs 

related to storm recovery, Sprint has committed to also assess nonbasic customers the 

same recovery surcharge that is authorized to be assessed basic services customers. 

Issue 2(b) If any costs are determined to be recoverable, how should those costs be 
recovered. 

1L  



Section 364.05 1(4), Florida Statutes, allows a price-regulated L E C  to increase its 

basic rates if it makes a compelling showing of a substantial change of circumstances. 

The provision appears to allow a permanent increase in rates if the demonstration 

involves a permanent change in circumstances, but it does not preclude a time-limited 

increase (i.e. a surcharge) to recover costs associated with a time-limited change in 

circumstances, such as the hurricane costs incurred by Sprint in 2004. 

In its Petition, Sprint proposes to impose a surcharge for a maximum of 24 

months, at a level that will recover the stipulated costs approved by the Commission. To 

determine the amount of the surcharge, Sprint proposes to use the basic access line 

methodology approved by the Commission at the July 5, 2005 Agenda Conference. 

Sprint has committed that if it achieves recovery of the storm cost amount assigned to its 

basic services customers prior to the end of the 24 month period, Sprint will cease its 

assessment of the surcharge. (See letter to Blanca Bay0 from Charles J. Rehwinkel dated 

on July 5 ,  2005 and filed in this docket) In addition to the surcharge assessed on basic 
. .  

access lines, Sprint proposes to impose the identical surcharge on its nonbasic access 

lines, pursuant to its nonbasic pricing authority under section 364.05 1(5), Florida Statutes 

Sprint’s proposed recovery mechanism is reasonable and consistent with s. 364.05 1(4), 

Florida Statutes, and should be approved by the Cornmission. 

CONCLUSION 

Based on the stipulated facts and the applicable law, as set forth in this brief, 

Sprint has demonstrated that the costs Sprint incurred as a result of the unprecedented 

2004 hurricane season constitute a substantial change in circumstances under s. 

364.051(4), Florida Statutes All costs that the Commission determines to result in a 
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substantial change in circumstances are recoverable under s. 364.051(4), Florida Statutes, 

except expenditures related to certain governmental programs as specified in the statute. 

Therefore, the Commission should approve Sprint’s Petition to raise its basic local rates 

to recover the fill $30,319,521 in costs set forth in the Stipulation approved by the 

Commission. As a recovery mechanism Sprint proposes a surcharge to be imposed on its 

basic se&ce access lines (as well as, in a separate filing, its nonbasic service access 

lines) for a period not to exceed 24 months or when the approved costs have been 

recovered, whichever is eariier. Sprint’s proposal is a reasonable recovery mechanism 

and should be approved by the Commission. 

1Q 



RESPECTFULLY submitted this 8& day of July 2005. 

Susan S. Masterton, Esq. 
13 13 Blair Stone Road 
P.O. Box 2214 
Tallahassee, FL 323 16-2214 
(850) 599-1560 (phone) 
(850) 878-0777 ( f a )  
susan.masterton@,mail. sprint .corn 

Charles J. Rehwinkel 
3 15 S. Calhoun Street, Suite 500 
Taliahassee, FL 
(850) 847-0244 (phone) 

char1es.j .rehwinkel@,mail. sprint. corn 
(850) 224-0794 (fax> 

and 

J. J e w  Wahlen 
Ausley & McMullen 
P. 0. Box 391 
Tallahassee, FL 32302 
8 50.425.547 1 (direct) 
850.558.1315 (fax) 
jwahlen@ausIey . corn 
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FLORIDA, INCORPORATED 
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Sign inlo Law without Ceremony 
. Sign into Law with Ceremony . &OUF 

, ) .  

D contact: (for ceremony) . .  

Tht approach adopted by this.bill to ~anvert md.&ition the legal monopoly status of,Flori&'s 
local phone companies to a competitive marketplace is n&w, unbdanced, .arid favors .f&&ty 
bas& providers of phonc services. That is, wganlmtions,who have *e facilities or extensive . 
wire netwcirks are allowed to compete. However, this 'bill ccxitaim signScant restrictjofis to 

' 

stifle 'non-fidities' based entrants who wish to compete by acdessing existins. l o d  ncixorks, or 
brough wholesale purchasing add male of Services, or k o u g h  kireless or cdlufar m w .  

The bid also provides incumbent phone companies with a sigificant cornpethive adv.antage &. 
potential r i d s  .kough the enactment oi'prjd regulation &id Other de-regulatory m&s. 
aven  ~s b i ~ s  fi;unework, it i s  hidy.prpba6le wt i n w t m t  i o d  p h n t  wmpanieswill 
enjoy extraordmay regukory relief before the &et of sieaningful effective competition. 
Incumbent companies ate equipped wih fomidible kgal'bm&& to forestall effective 
cornpethion. This prescripion for competition ,is unbalanced. zpd its impact' OR comwm highIy 
uncertain 

Becomes Law Without Govemofs Signatipe On: ,'Ju&l8,19;95. 

. 

! . I  

- 

, .  

+ * * * ~ * * * ~ * * ~ + ~ + * * * * * * ~ * ~ * * ~ ~ ~ ~ * * + * ~ ~ * ~ ~ * * * ~ * ~ * u * * * * * # * * ~ ~ * * * * * ~ * ~ ~ * * * * * *  
. .  . _- 

EXPLANATION OF BILL: 

The intmt of tbis bill is to shift Florida's local teleCammUnicatiom industry *OM a monopoly 
market esvircmmat ro a competitive market environment Cuae;ntly, 13 mmpanies provide 
basic &oxdable phonc service to 94 percent of all, Roxidians. These 13 local exchange 
companies &ECs) m e  provided legal monopoly status as long 8s they provided affordable 
dependable telephone s=rvices to anyme who requested such senice. This concept of'universdt 
service' was developed at the turn af the century when telephone teChnology was at its infancy 
and mdtiple providers oftelqhoae services and networks was i m p a d i c d .  Four of #ese 13 
LECs represent nearly 9 8 perccntbf the l o d  telephone marks  The big four LECs include 
SautherfBelI, GTE F101idq Set-centel, and S W t  United. Fignre 1 shows the relative 
market share of these companies based u p  the number of phone liqes they provide- 

Since the divestiture or breakup of AT&T in 1982, the numb& and t p e s  ofrelecommications 
providers bave increased significantly. Prior to the divestlnae, the primary providers of 
telmmmunications renice were AT&T, &e 1 0 4  exdwngt companies and a few interexchange 
@rC) or long distance, and mobile telqhone companies. Toddy, the mmber and trpes of 
telecommuni&ons services have increased substaat;ally due. ta advances in technology, 
increases in demand for new services, and changts in regulatory policy to h - m  and promote 
cumpetitlon in the k~w~wrm~carions marketplace. Thc deployment of digiral hfkstiucture 
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(e.g fiber optics asd comput~ed switching) has enabled the bitndiag of data, voice, and video . 
over the same facilizies. 'Ibis blending, chqging, and evolving cnarketplace has obscured 
histbnical regulatory distinctions: 

593' 14% - Sprinr 

7.% - Other  

Corn p r n i c t  

The &ear size and volume of Florida's lo& telecommun;ieations bdkstq has aim attracted 
cumpetitive providers thereby chaUcnging conventional monopoly approaches to regulation As 
shown in Figwe 2, I& exchange company ,revenues for Florida totaled $5.4 billion h 1994. 

, -  



with a wire that is hooked up to a home or business has the potential. to provide local phone 
service finclucling de&& utilities). Privatcm pubiic organi2ations who can access exi&g 1-d 
phone &es or network s$stems dso serve as yiable new entrants. This rapidly changing 
cnvkoment and tremendous ecollomic potential has crated substintial . .  pressure to b e  &e 
Florida Le&slahlre r e d e ' a u r  histodd reguf&ory framework3.. . .  

M v e  Review I 

Mer the 1994 regular legislative session, Sptaker Bdey Johnson appointed a Select Committe? . 
oli TeIecommUniCarioxs to examine Wh&m competition shodd be pcmitted in the local phone 
market. This Select Commit& held pub1 ic €puhgs and site. visits iz, Miami, Orlando, Tamjpa, 
md Tallahassee. Incumbent l d  exchange c&p&es (I-LECs), new alternative locd excwgq 
companies (A-LECS), and other interested parties provided extensive testimony aad made 
presentations at these public bearings. 

. .  

I 

In late 1994, Speaker Rudy Wallace created a standing C o d t t e e  on Utilities a d  
TeI&mmUnimtios to take over the responsibilities of the, Select Conunittee: Early in the 1995 
regular legislative session, boqthe House and &e Senate introduced &Iar bills providing fcrr 
virtual de-regulation of focal phone companieszad the'cdpetitive' provision of local telqhon'c 
services. 

CS/SB 1554, represenis .&'final product of these 'effdrrs; h co&m three fuhdamental 
GOZU~ORCZ~S dealing witb tdecomk~cati9ns industry de-r&lation, telemm~catiom 
taxation, aad d h c e  learning. 

* 

.' 

- . 

_ _  '-. 

M a t e  Pm&m Companies: Fioxida law permits over 800 companies to provide payphone senrice 
statewide The PSC estabzishes standards for payphone sen& quaJiV.and mirba in  required services 
(cg. 91t free IXC access, handicap accers, and d i r e  1. 

I 

, ' 3 '  .Page 4 
.D. 
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Florida, and Florida's eleven orhw.LECs in their p.oviSion of local phone senices This bill also 
provides 'for an altmative form of regulatory over$@, known as 'price regulation', for 
incumbent phone companies and new entrants. 

. 
. . 

To ac.complisb these de-regulatory objectives, the biIi provides new definitions, authorizes 
temporary and pemanent universal scryice mechanisms, elimiiates 4 year ind- reporting 
requirements, pr6vides fw flexible re,datq treatment of small local exchange companies, 
au&orizs ~ow-cost lifeline s&ks, provides for $ tawmaion  crf~lecommiuicarion 
networks and number pombility (kecping tbe same phone n m b a  if you change phone 
companies), provides for bulk purchasing .&d resale of local phone services, specifies charges 
and terns for accessing 1 0 4  phone company networks, prohiits the disclosure of custdmer 
info&on, prohibits the unlawtuz use of teiecu-mication' services with penalties and liability 
protections, provides fir limited Commission access to company records, authorizes aNllial 
payment of repfatory assessment fees, establishes C C K ~ ~ ~ C ~ ~ ~ Q I I  repirme~ts for in tcr txchgt  
caniers and new entrants., provides bdepdent  payphonc providers Wjtb an 0@0n td.purcbase 
lower cost business services, protects a €ow year.5uutbem Bell rate reduction case, an# requires 
PSC and Attorney General notification of certain mergersmd acquisitions involving teiephonc 
an&cable companies.. 

, 

. , 

Telecommm*cdom TcrxatiuFr The tax provisioxxs in the bill set forth the procedure for v a l e  
telecommunic&o~ services and cable TV serrices, for sales tax and gross receipe tax 
calculation purposes, whea such saviccs =e sold in comb%on with each other, Ifa taxable 
mkeis av&blc from a sella separately, then the charge for separate saIe is the amomt on 
whichthe various taxes are comped- Ifa company does not sell ?he taxable service separately, 
'the seller must at least sepmtdy idcnw the taxable &d exempt amounts in the combined 
charge. For te1ecornmunic;ations serviCeS, the taxable amount is required to be a least the 
average statewide price of a given service. For cable television, the taxable amount must be at 

'least equd to the cost of providing the service. 

The tax pxovisiom also require the state to levy a one-time assessmkfli on campmi= paring the 
M e  Gross Receipts Utilities Tax if total coll&tions j, FY 1995-96 are less tbau in FY 1994-95. 
The totaZ assessmez& prorated among the taxpayers, would tqW thc amount by which 1995-96 
coUedicms fidl short of 1994-95 collections. Similar provisions are d e  with ~tspect to 
municipal a t y  taxes. However, Cities and c;hmter camties w z o ~ p e c m p  B sho~dl in 
mUnicipaI utilities taxes if they are le$ybg the znaxknum pssible tax rate 
does not provide a mechanism for the state to recoup lost sales tex revenus. 

1995-96. The bill 

Distance Learning: The biU also mates &e Florida Mucarion F a d k s  M-asmctm Aa, 
providing authorilty for the Florida Distance Leaning N m r k ,  a mn-pm5t corpoation. Ixhe 
prim~iry charge of this grmp is to coordinate .the deployment of sktcwide advanced 
relecmnm~cations Services and distance education resources a i d  policy. The Network is 
governed by a 19 member bard of & e m s  with repsentdon by the threb educational 
ddivery systems, the Department of Managearent S e e s ,  the State Libmian. labor unions, 
legislative members, and private sector represenwives fiom the tdccomm~casions and 

3 a g e  5 
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healthcare bdus~es. The Commissiogcr of Education serves as the Chair for four years and 
appoins the executive director. 

c 

o A quiremnt a t  the Depmmt of Labor and Employmm Security provide assistance 
to dislocated telecommicatibm employees 

' ,  

c 
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. g~wth ,  Somation infrastructure investment, and technological innovation. Compaies may ’ 

hwsl more in new technoIogies, develop new products and sefiiccs, and take on additional 
cxtrtpreneurid risks if the do not have to compIy with strict profit. a d  earnings requirements 
and other foms of intense regulatory scrutiny. 

Figure 3: ksessment of Concerns and Responses found in CS/SB 1 5 9  

.- 

The Govemois and Attorney GendmZ recognized that implementing pTice cap tegihtion with 
concurrent deregulation oftelecommunicdon serrices wodd pose significant problans in an 
envirOnment where memhgM cffective competition does not exist. The mere preseme of a 
cert5cated dtemative l a d  exchange company does not que to m & m  effective 
competition. More thoqglkfd transitional p e g  and.ovmight by the Public S b c e  
Commission must be in place and an organizad apprbach towards derewation Is required before 
a price cap approach is warranted. 

?he Govemois and Attorney Germd remmmendsd threc year price caps on all services, less a 
fofour percent productivity adjustment. These caps would nor be adjusted until a PSC finding of 
effective “aningful competition fm a geographic atea These caps wodd be maintained wtii 
effective meaningful mmpcfi?ion occurred after which pricing flexibility couid be granted. 



07/0112805 09 : 58 No.813 D809 

. .. * 

u i a t i v e  Respong 

Though section 9, the Legislature has nominaUy addressed the Qovemor's and Anomey 
General's price regulation and prke cap conctms, with respect to basic senices and non-basic 
services. 

Basfc Service Treatment.' Bask senices are'single line,residential and &@e line business 
s h e a  that indude touchtone sMrices, Imliqited calls in locd &q and access to long 
distance carriers, long distance caniers, directory &d opmt0x:s~~iCes. 3a& rates for Southern 
BeU are capped for five years. The basic serviceptes for OTE-F?oiida, Sp&United and Sprint 
Centel are be capped for three years. After Zmyeats, the. PSC Wilf study ef€ecti$p cdmpctition on a 

. geographic (exchange by exchhnge),basis. After Southetn Bel& price cap is lifted, ar after - . 

competition is follnd'in other LEC exchanges, &e c o m p ~ w  are to increase rates . 
mually by no,m& than 1 pefcxnt below tbe rate of inflation. 9 

. 

. ,  ' 

The CSBB 1554 price cap approach considers campetiton on a gcugrap€uc or telephone 
exchange basis. Exchanges are geographical areas served by one OT mort cfcdxal witching I 

offices that interc~naect various telephone lines to prwide local phone services. There slrt 
cu-mtly about 200 exchanges in FAorida 'Ibis approach is m a  rigornos vhen cpmxlared to 
earliex vnsions ofuhe bill, yet is not as stringent as the price cap suggestions offered by the 
Governos and Attorney General. 



r 

' '. . 
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b l ~ e  CSISB 1 554 approh~ contains B possible opt out clause that could nullify the five and three 
'year pricecap provisions, Section 364-05 1 (S), created by the bill, provides for a lifting of the 
price cdps if an I-LEC petitions the PSC for a finding of substantially changed circkstanccs. It ,. 

is wkar as to what 'subStantiaUy changed circumstances' could indude. .It may indude the 
recent PS C I + dialing parity ordei, in which the LECs could seek price cap elimination=! In 
contrast, an @ m i i v e  definition provided by the PSC would d&ne '&$+tially charlg.ed ; 
Cin=umstan ces' BS extreme inflation or an onerous and doreseen increase k operationd or i' . 
pcmmel costs. ?.--,, ..,. 

f 
:.,; 

- . -  
N O ~  Basic Senice Treamertt: Price regdauon for non basic services involves a three year cap 
for a limited sa of mdti h e  business services and state SUNCOM services. After this .three 
y w  cap, these denices can be increased m u a l l y  by as much as 6 perunt or 20 ptzccnx, if there - 

is another 4aSic service provider ia the exchange. This 20 percem increase is permitted given the 
shpIe presence of another basic service provider and is not based on whether that provider is 
eflectiwly competing %th the incumbent Examples of these aon-basic services and their , , 
authorized ece increases are found in Fignre 5. 

The rates of some non-bask services comon!y:used by small businesses are capped through 
hdy 1999. These and some other hon-basic services may be hela& w e .  Tbat is the small 
business or M C L S U ~ ~ ~  may have littfe choice 'but to pay possible price &creases because it is an . 
essential service or they may not have any readily ayailable alternative, In conn?rst, other non- 
basic semiFs may be elastic in natute. If a c0~3sltola's rate for dau waiting service is raised by 
20 pacmq that commm may r e h e  the service, because it may not 

Tax Treatment Concern 

tssentici~ to them.. - 

Early versions of the legishion did not address or e m  equitable and progressive tax treatmeat 
of the evolving Indusm. Tne practical distinction between cable teJevisi04 pbone, and other 
tekcommunicatioh services wiLI become less cfear as the markeQlace evohes. Therefore, tk 
Governo?s and m m e y  General recommended that the cable exemp~on from the ~ Q S S  receipts 
utilities lax aad the local telephone exemption from the sales and use tax &odd be sunset 
effwtiw July 1,1996, and enmuragtid an extensive review during the 1996 ~ c k L . e ~ s l a t i v e  
Session. 

Through sexdons 1,2,3,  and 4, the Legidatme has norubdly addressed the Gcrv~~iofs  and 
Attorney G c n d ' s  tax treament concerns (set SECTION-BY-SECTION ANALYSIS, sections 
1 , f ,  3, and 4 for a description of rhe bill language). 

The I+ dialing parity order provides c~zlsumerri with the option to antomatically charge all i&aLATA 
toll CRDS (or short haul long distance) to their chosen long distance (IXC) provider m&er than defaulting 
to their 'LEC provider. k u s e  &is order could resdt m a substantive revenue lots fer the I-EG, 
Sauihem Bell has requested PSC rwcnsideration and will likely protest it tb the Xmida !Supreme Court 

I 
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