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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Progress Energy Florida, Inc.’s ) 
petition for approval of storm cost 1 
recovery clause for extraordinary 1 
expenditures related to Hurricanes ) 
Charley, Frances, Jeanne, and Ivan. ) 

Docket No.: 041272 

Submittcd for Filing: 
August 15,2005 

PROGRESS ENERGY FLORIDA, INC’S MOTION TO VACATE AUTOMATIC STAY 

Progress Energy Florida, Inc. (“PEF” or ‘Vie Company”), pursuant to Rule 25-22.06 1, 

F.A.C., and Rulc 9.3 I O ,  Fla. R. App. Pro., niovcs to vacate tlic autoniatic stay cntcrcd pursuant to 

Rulc 9.3 10 by the appeal of thc Office of Public Counsel (“OPC”) of Ordcr No. PSC-05-0748- 

FOF-El. 

On July 14, 2005, in Order No. PSC-05-0748-FOF-El, this Conmission granted PEF’s 

pctition for approval of its stonii cost rccovery clause providing for thc recovery of PEF’s 

extraordinary stomi rccovery expenses in the amount of $23 1,839,389 directly from PEF’s 

customers over the next two years. On August 12,2005, OPC filed a Notice of Appeal of the 

Final Ordcr. Undcr Rulc 9.3 10, Fla. R. App. Pro., OPC’s notice of appeal automatically stays 

Ordcr No. PSC-05-0748-FOF-E1, pending review by the appellate court. Rule 9.3 10 furthcr 

provides that this automatic stay may be Iiftcd by the lowcr tribunal. In this casc, however, thc 

stay can and must be lifted by the Commission under Rule 25-22.061, F.A.C. Rule 25-22.061 

provides that wlicn a public body appeals an ordcr involving an incrcase in a utility’s ratcs, the 

Commission shrill vacate tlic stay upon motion by the utility and the posting of a bond or 

corporate undertaking. SCc Rule 25-22.061 (3)(a), F.A.C. (cniphasis added). For the following 

rcasotis, thc automatic stay resulting from OPC’s appeal should be vacated in this case pursuant 

to Rulc 25-22.06 1 (3)(a). 
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Undcr Rulc 25-22.061 (3)(a), if the appealed order involves a utility’s increased rates, the 

Commission must vacate the stay upon motion by thc utility. Although the stomi recovery 

charges PEF is authorized to collcct from PEF’s customers do not increase PEF’s base rates, they 

do  amount to an increase in what the customers arc paying for their service. The Commission 

has vacated an automatic stay where tlie appealed order involved an increase i n  what custoniers 

paid for service. I n  Re: Application for amendment of Certificate No. 247-S by North Fort 

Myers Utility, Inc., I n  Re: Application for limited proceeding for approval of current scrvicc 

rates, charges, classifications, rules, and re,gulations, Order No. PSC-95-0612-PCO-SU, 1995 

Fla. PUC Lcxis 734 (May 19, 1995). The tcrni “rates,” as used in this rule, more broadly 

encompasses any and all payments collected by a utility from its customers. Indeed, all customer 

paynwits, whether they arc called rales, charges, or something else, reflect costs incurred by the 

iitility and will impact a utility’s financial condition i f  they cannot bc collcctcd because of the 

automatic stay. Thus, the intent of the rule, to allow a ittility to receive payment froni customers 

for costs incurred whilc an appeal is pending upon assurance that reirnbursenicnt will be made if 

tlie order is revcrsed, applies equally to all customer charges, whatever they are called. 

Thcrcforc, tlic automatic stay must be lifted pursuant to Rule 25-22.061(3)(a) to allow PEF to 

collcct paynients from customers for the stomi costs PEF incurrcd as authorized by the 

Comm i ss io t i .  

Here, PEF is willing to collect this monthly charge subject to refund, like the 

Commission allowcd Florida Power & Light (“FPL”) to do cven before FPL’s stonii rccovcry 

cost procccding was fully litigated. 

stonii rcstoration costs related to 2004 storni season, Order No. PSC-05-0187-PCO-EI, Docket 

No. 041291-El (Fcb. 17, 2005). A copy of PEF’s corporate undertaking i n  this rcgard as 

I n  re: Petition for authority to recover pnidently incurred 
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required by Rule 25-22.061 (3)(a), F.A.C., is attached hereto as Exhibit “A.” In the FPL 

proceeding, tlie Conimission authorized FPL to collect charges from its customers before the 

Commission approved the reasonablciicss of those costs. The Comniission did so based on 

FPL’s commitmcnt that i t  would rcfund to custorners any of  the costs i t  collected that were 

subscqiicntly disallowed by the Commission after the hearing. I n  tlic instant case, PEF’s storm 

costs have now been approved by the Comniission following a fully litigated hearing. As such, 

there is even inorejustification for allowing PEF to collect subject to refirnd while OPC appeals 

tlic Commission’s order in PEF’s casc. 

As additional justification for pcrniitting PEF to collcct its 2004 liurricanc costs from 

customers, tlic 2005 liun-icanc season has begun, with the state of Florida having already 

experienccd tropical storms and Iiurricancs. I n  order to ensure that PEF will liavc the financial 

capability lo promptly respond to stornis affecting PEF’s service territory during tlic current 

hurricane season, and maintain reliable electric service, PEF niust start recovering its 2004 storm 

costs now. Indeed, this concern rcgarding tlie recovery of2004 storni costs before the start of 

the 2005 hurricane season is preciscly why the Commission permitted FPL to recover its 2004 

storm costs before thc ful l  evidentiary hearing. SCc Order No. PSC-05-0187-PCO-El. In that 

procecding, tlie Commission accepted as reasonable FPL’s argument that “implementing any 

surcharge after the start of the 2005 hurricane season would leave FPL having not recovered any 

of its 2004 storm damage costs i n  excess of its reserve.” 

PEF further requests, pursuant to Rule 25-22.061 ( 5 ) ,  F.A.C., that its motion to vacate the 

automatic stay be ruled upon by Commissioner Bacz, who is currcntly assigned as the prehcaring 

officcr in this casc. Under subsection ( 5 ) ,  all motions filed pursuant to subsection (3) of Rule 25- 

22.061 may be ruled upon by the Chairman or the Commissioner assigned as the prehearing 



officer in the case. Because PEF is sceking relief pursuant to subscction (3)(a) of this rule, PEF 

reqiiests that Commissioner Bacz rule on its motion to vacate the autoniatic stay. 

WHEREFORE, for the reasons stated abovc, PEF niovcs to vacatc thc automatic stay 

R. ALEXANDER GLENN 
Depiity Gcneral Counscl - Florida 
PROGRESS ENERGY SERVICE 
COMPANY, LLC 
100 Central Avciiiic, Ste. 1 D 
St. Pctersburg, FL 33701 
Tclcphone: (727) 820-5587 
Facsimile: (727) 820-55 19 

I cntcrcd Lipon OPC's appeal of Order No. 

YL.SASS0  
tlprida Bar No. 622575 
JAMES MICHAEL WALLS 
LFlorida Bar No. 0706272 
JOHN T. BURNETT 
Florida Bar No. 173304 
CARLTON FIELDS, P.A. 
Post Office Box 3239 
Tampa, FL 33601 -3239 
Telephone: (81 3) 223-7000 
Facsimilc: (813) 229-4133 
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CERTIFICATE O F  SERVICE 

1 HEREBY CERTIFY that a true copy of thc foregoing has bccn furnishcd 

to the following counsel of record electronically and via U.S. Mail on this 

day of August, 2005. \Y,Y 

Jennifer Brubaker, Esquirc 
Officc of the General Counsel 
Florida Public Service Commission 
2540 Shurnard Oak Blvd. 
Tallahassee, FL 32399-0850 

Tim Perry, Esquirc 
McWhirter Rcevcs McGlothlin Davidson 
Kaufman & Arnold, P.A. 
117 South Gadsdcn Street 
Tallahassee, FL 3230 1 

John W. McWhirter, Esquire Patricia A. Christensen, Esquire 
McWhirter Recvcs McGlothlin Davidson Office of the Public Counsel 
Kaufnian & Arnold, P.A. 
400 North Tampa St. 
Tampa, FL 33602 

Michacl B. Twoniey 
Post Office Box 5256 
8903 Crawfordville Road (32305) 
Tallahassee, FL 323 14-5256 
Attorney for Buddy L. Hansen and 
Sugarmill Woods Civic 
Association, Inc. and AARP 

c/o The Florida Legislature 
1 1  1 West Madison St., Room 812 
Tallahassee, FL 32390-1400 

Robert Scheffel Wright 
John T. LaVia, 111 
Landers & Parsons, P.A. 
3 10 West College Avenue 
Post Office Box 271 
Tallahassee, FL 32302 
Attorneys for Florida Retail Fcderation 
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‘> 1’ 

- <  Progress Energy 

A ugusl 15, 2005 

Mr. Rraulio Baez 
Chairman 
Florida Public Scrvicc Coniniissioii 
2530 Shumard Oak Boulcvard 
Tallahasscc, FI, 32399-0850 

Re: Dockct Numbcr 041 272 
Stomi Cos1 Rccovcry Subjcct to Refund 

I n  conncction with Florida Public Scrvicc Commission (“Cornmission”) action 
taken on J u l y  14, 2005 i n  Docket No. 041 272-EI, Progrcss Energy Florida, Inc. hcrcby 
siibtnits this Corporatc Undcrtaking for all amounts collcctcd undcr the approved storm 
rccovcry charge subject to polcntial rcfund as the Commission may ordcr subsequent to 
tllc outcomc of thc Ol‘lice of Public Counscl’s appcal of Order No. PSC-05-0748-FOF- 
El. 

Sincerely, 

PROGRESS ENERGY FLORIDA, Ih’C 
h 

‘U By: H. William Ilabcnncyer, Jr. 

Title: Prcsident and Chicf Executive Officc 

SWORN TO AKD SUBSCRIBED bcforc mc this - day of August, 2005. 

. , .  

Sota ry  Public 

.My Commission Expires: - . -  

EXHIBIT A 


