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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Compliance Investigation of Southeastern ) 
1 

required information on each of its applications ) 
for alternative access vendor certificate, 
competitive local exchange company certificate, ) 

Services, Inc. for apparent failure to disclose 

and interexchange company certificate. ) 

Docket No. 050363-TP 

Filed: August 29,2005 

SOUTHEASTERN SERVICES, INC’S MOTION TO DISMISS 
NORTHEAST FLORIDA TELEPHONE COMPANY’S 

PROTEST OF PROPOSED AGENCY ACTION ORDER 
AND PETITION FOR FORMAL ADMINISTRATIVE HEARING 

Southeastern Services, Inc. (“SSI or the I’Company”), by and through its 

undersigned counsel, and pursuant to Rule 28- 1 06.204, Florida Administrative Code, 

hereby files this Motion to Dismiss Northeast Florida Telephone Company’s Protest of 

Proposed Agency Action Order and Petition for Formal Administrative Hearing and, as 

grounds therefor, states: 

1. Southeastern Services, Inc. (“SSI”) is a company lawf5lly doing business 

in the State of Florida and certificated by the Florida Public Service Commission (“the 

Commission”) to provide Competitive Local Exchange Company (“CLEC”) services, 

Interexchange Company ((‘1“’’) services, and Alternate Access Vendor (“AAV”) 

services. SSI’s regulated operations are subject to the jurisdiction of the Commission 

pursuant to Chapter 364, Florida Statutes. 

2. SSI’s principal place of business in Florida is M a d e m y ,  Florida. 

Pleadings, orders, notices, and other papers filed or served in this matter should be served 

upon: 
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Mark Woods, Sr., President 
Southeastern Services, Inc. 
Post Office Box 365 
Macclenny, Florida 32063-0365 

Suzanne Fannon Summerlin 
Suzanne Fannon Summerlin, P.A. 
2536 Capital Medical Boulevard 
Tallahassee, Florida 32309 

3. On July 8, 2005, the Florida Public Service Commission (hereinafter “the 

Commission”) issued Order No. PSC 05-0734-PAA-TP (hereinafter “the PAA Order) 

accepting and approving Southeastern Services, Inc.’s (“SSI’s”) offer of settlement of 

this matter. Subsequently, Northeast Florida Telephone Company (hereinafter 

“Northeast Florida”), on August 2, 2005, filed a Protest of Proposed Agency Action 

Order and Petition for Formal Administrative Hearing (hereinafter “the protest .”) 

4. The Commission should dismiss Northeast Florida’s protest as Northeast 

Florida has no standing to file a protest of this PAA Order, the so-called “disputed issues 

of material fact” Northeast Florida identifies in its protest are either not in dispute or are 

outside the scope of this docket, and it is inappropriate to permit a competitor to 

participate in an enforcement proceeding. 

5 .  SSI provides phone-to-phone Voice over Internet Protocol (“VoIP” or “IP 

telephony”) services by way of the public internet. Northeast Florida claims that SSI’s 

VoIP services are interexchange telecommunications services that Northeast Florida 

states are subject to the access charges applied to traditional switched interexchange 

telecommunications services. Northeast Florida has demanded that SSI pay Northeast 

Florida access charges for SSI’s VoIP services. This dispute is currently being litigated 

in Baker County Circuit Court 

2 



t 
6. Also being litigated in Baker County Circuit Court is SSI’s Counterclaim 

against Northeast Florida for anti-trust actions that has survived a Motion to Dismiss by 

Northeast Florida. 

7. Northeast Florida’s protest of the Commission’s order accepting SSI’s 

offer of settlement in the instant Docket is an attempt, pure and simple, to destroy SSI as 

a competitor by having SSI’s certificates cancelled or suspended, as well as to shoe-horn 

policy issues regarding the provision of VoIP services into an enforcement docket. 

8. Northeast Florida has proposed eight issues as “disputed issues of 

material fact’’ in its protest. Northeast Florida’s Issues “a”, “b” and “c” question whether 

SSI has the technical, financial and managerial capability to provide services as a CLEC, 

IXC and AAV. Northeast Florida’s Issue “d” relates to whether Mr. Woods knew or 

should have known he had a felony conviction when he completed the CLEC, IXC and 

AAV certificate applications. Northeast Florida’s Issues “e” and “f” go to the policy 

question of whether VoIP services are interexchange telecommunications services the 

provision of which require a company to possess an IXC certificate and whether such the 

revenues generated by the provision of such VoIP services are required to be reported as 

interexchange telecommunications services revenues for purposes of the payment of 

regulatory assessment fees. Northeast Florida’s final proposed Issues, Issues “g” and 

“h,” relate to whether it is in the public interest for SSI to be certificated as a CLEC, IXC 

and AAV and what action the Commission should take in light of SSI’s amended 

applications. 

9. Northeast Florida’s proposed disputed Issues “a,” “by’ and “c” questioning 

whether SSI has the required technical, financial and managerial capability to provide 
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CLEC, IXC and AAV services are completely beyond the scope of this docket. This 

docket was initiated to investigate SSI’s compliance with one specific requirement-the 

requirement of disclosure of any felony conviction by the company’s officers. 

10. Northeast Florida’s proposed Issue “d” questions whether Mr. Woods 

knew or should have known whether he had a conviction at the time he completed SSI’s 

applications for the Company’s CLEC, IXC and AAV Certificates. There is no disputed 

issue regarding Mr. Mark Woods’ failure to acknowledge his grand theft conviction on 

SSI’s applications for certificates to provide CLEC, IXC and AAV services. Mr. Woods 

has admitted that he, in fact, does have a felony conviction for grand theft dating from 

twenty-five years ago, but at the time he completed SSI’s applications for its CLEC, IXC 

and AAV Certificates, he believed that this conviction had been cleared from his record 

as a result of statements the attorney he hired to restore his civil rights following that 

conviction made to him. There is no basis on which Northeast Florida can dispute Mr. 

Woods’ own belief, regardless of whether Northeast Florida believes it was well-founded 

or not. As SSI is Northeast Florida’s one and only competitor in Baker County, 

Northeast Florida’s motivation in pursuing such a formal administrative hearing is 

perfectly transparent and completely inappropriate. 

11. Northeast Florida’s proposed Issues “e” and “f’ are issues not relevant or 

appropriate for this compliance/enforcement docket. Whether SSI has provided VoIP 

services pursuant to SSI’s IXC Certificate or whether SSI has reported SSI’s VoIP 

revenues as interexchange telecommunications services revenues to the Commission for 

regulatory assessment fees in a fashion consistent with Northeast Florida’s argument 

regarding SSI’s VoIP services, are policy issues being litigated in Baker County Circuit 
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Court for the express reason that this Commission declined to exercise jurisdiction and 

that Northeast Florida chose not to file a complaint based on those issues with the 

Commission, but chose to pursue damages against SSI in circuit court. 

12. Northeast Florida’s proposed Issues “g” and “h” are completely 

inappropriate for this docket. Whether it is in the public interest for SSI to maintain its 

CLEC, IXC and AAV Certificates and what action the Commission should take 

regarding Mr. Woods’ acknowledgement of his felony conviction and his explanation for 

why the acknowledgement had not appeared on the certificate applications are not issues 

that the Commission can appropriately permit Northeast Florida to weigh in on. As a 

competitor with a purely economic interest in seeing SSI lose its Certificates, Northeast 

Florida has no standing to represent the public or to participate in this matter and offers 

no information relevant to the Commission’s decision on these issues. 

13. As the Court stated in Agrico Chemical Company v. Department of 

Environmental Protection, 406 So.2d 478 (2nd DCA 198 l), at p. 482: 

We believe that before one can be considered to have a 
substantial interest in the outcome of the proceeding he 
must show 1) that he will suffer injury in fact which is of 
sufficient immediacy to entitle him to a section 120.57 
hearing, and 2) that his substantial injury is of a type or 
nature which the proceeding is designed to protect. The 
first aspect of the test deals with the degree of injury. The 
second deals with the nature of the injury. While 
petitioners in the instant case were able to show a high 
degree of potential economic injury, they were wholly 
unable to show that the nature of the injury was one under 
the protection of chapter 403. 

Chapter 403 simply was not meant to redress or prevent 
injuries to a competitor’s profit and loss statement. Third- 
party Protestants in a chapter 403 permitting procedure who 
seek standing must frame their petition for a section 120.57 
formal hearing in terms which clearly show injury in fact to 
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interests protected by chapter 403. If their standing is 
challenged in that hearing by the permit applicant and the 
protestants are then unable to produce evidence to show 
that their substantial environmental interests will be 
affected by the permit grant, the agency must deny standing 
and proceed on the permit directly with the applicant. 

It is clear that this proceeding was not intended to address Northeast Florida’s purported 

“injury” regarding SSI’s nonpayment of access charges on SSI’s provision of VoIP 

services. It is also clear that the only interest Northeast Florida represents is that of a 

competitor who believes its profit and loss statement may be affected by SSI’s continued 

ex is t ence . 

14. As early as October 16, 2002, SSI submitted an informal Complaint by 

letter to the Commission requesting that the Commission resolve its dispute with 

Northeast Florida regarding the VoIP policy issues Northeast Florida is now attempting 

to raise in its protest of the Commission’s PAA Order. 

15. SSI’s undersigned counsel submitted a letter dated October 8, 2003, and 

personally addressed the Commission at its November 3, 2003, Internal Affairs Meeting, 

requesting that the Commission intervene and assert its jurisdiction over the VoIP policy 

issues involved in the civil suit initiated by Northeast Florida against SSI in Baker 

County Circuit Court. Northeast Florida addressed the Commission at that Internal 

Affairs Meeting, arguing against SSI’s request, and stating that the Commission cannot 

award money damages and, therefore, it was entirely appropriate for the Baker County 

Circuit Court to decide these policy issues. After discussion and consideration, the 

Commission declined SSI’s request that it intervene and assert its jurisdiction over the 

VoIP policy issues raised by Northeast Florida in its Complaint in the Baker County 

Circuit Court proceeding. 
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16. In response to SSI’s Motion to Dismiss Northenst Florida Telephone 

Company’s Complaint or, in the Alternative, to Hold in Abeyance Northeast Florida 

Telephone Company’s Complaint, Northeast Florida argued to the Baker County Circuit 

Court that the Commission did not wish to entertain these policy issues and, by way of 

proof of such assertion, submitted a copy of the minutes of that Internal Affairs Meeting 

to the Court. (See Attachment A hereto.) However, after the Baker County Circuit Court 

upheld SSI’s right to litigate its Anti-Trust Counterclaim against Northeast Florida, 

Northeast FIorida apparently has decided that maybe the Commission is, after all, the 

appropriate forum for these policy issues. By writing a letter to inform the Commission 

regarding Mr. Woods’ inadvertent error on S SI’S application forms, Northeast Florida 

launched yet another attack against SSI in its attempt to destroy the Company. Northeast 

Florida now seeks to have the Commission address the identical policy issues Northeast 

Florida is currently litigating against SSI in the Baker County Circuit Court proceeding 

by filing this protest to the Commission’s PAA Order. The Commission should not 

permit Northeast Florida to strategically manipulate the Commission’s regulatory process 

in its anti-competitive campaign against SSI, its ONE AND ONLY competitor. 

17. Simply put, in regard to SSI maintaining its CLEC, IXC, and AAV 

Certificates, there are no facts under which Northeast Florida would believe SSI has 

“sufficient technical, financial, and managerial capability to provide such service in the 

geographic area proposed to be served.” Northeast Florida does not have standing to 

intervene in this matter nor does Northeast Florida, in any way, shape or form, represent 

the public’s interest in this matter. 
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WHEREFORE, S SI respectfully requests that the Commission dismiss Northeast 

Florida Telephone Company’s Protest of Proposed Agency Action Order and Petition for 

a Formal Administrative Hearing. 

I 

annon Surnmerlin, P.A. 
Medical Boulevard 
Florida 32308 

ATTORNEY FOR 
SOUTHEASTERN SERVICES, INC. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing has been furnished via 

U.S. Mail or hand delivery (*) this 29th day of August, 2005, to the following: 

C. Lee Fordham, Esq.* 
Office of General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Kenneth A. Hoffman, Esq. 
Rutledge, Ecenia, Purnell & Hoffman, FA. 
21 5 S. Monroe Street, Ste. 420 
P. 0. Box 551 
Tallahassee, Florida 32301 

. 
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IN THE CIRCUIT COURT OF THE EIGHTH 
JUDICIAL CIRCUIT IN AND FOR BAKER 
COUNTY, FLORIDA 

Case No. 02-2003-CA-0141 

NORTHEAST FLORIDA TELEPHONE 
COMPANY, a Florida Corporation, 

Plaintiff, 

vs . 

SOUTHEASTERN SERVICES, INC., 
a Florida Corporation, 

De fend ant. 

PLAINTIFF NORTHEAST FLORlDA TELEPHONE COMPANY’S 
NOTICE OF FILING DEFENDANT SOUTHEASTERN SERVICES, INC.’S 

REQUEST FOR FLORIDA PUBLIC SERVICE COMMISSION 
INTERVENTION AND TRANSCRIPT OF NOVEMBER 3,2003 

FLORIDA PUBLIC SERVICE COMMISSION 
INTERNAL AFFAIRS MEETING 

Plaintiff, Northeast Florida Telephone Company, by and through its undersigned counsel, 

hereby files a copy of the letter dated October 8, 2003 from Suzanne F. Summerlin, counsel for 

Defendant, Southeastern Services, Inc. (“SSI”), requesting that the Florida Public Service 

Commission move to intervene in the above styled cause and the original transcript fiom the 

November 3,2003 Internal Affairs  Meeting of the Florida Public Service Commission wherein the 

Florida Public Service Commission denied SSI’s request. 

Re spec t fully submitted, 

John S. Cooper, Esq. 
Florida Bar No. 0910340 
100 West Call Street 
Starke, Florida 32091 
(904) 964-4701 (Telephone) 
(904) 964-4839 (Telecopier) 



Kenneth A. Hofhan, Esq. 
FloridaBar No. 307718 
Rutledge, Eceia ,  Pwrnell & Hofhan, P.A. 
215 S. Monroe Street, Ste. 420 
P.O. Box 551 
Tallahassee, FL 32301 
850-68 1-6788 (Telephone) 
860-68 1-65 15 (Telecopier) 

Benjamin H. Dickens, Jr., Esq. 
Florida Bar No. 242764 
Blooston, Mordkofsky, Jackson & Dickens 
2120 L Street, Northwest 
Washington, DC 20037 
(202) 828-5510 (Telephone) 
(202) 828-5568 (Telecopier) 

Co-Counsel for Northeast Florida Telephone Company 
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CERTIFICATE OF SERVICE 

I HEmBY CERTIFY that a copy of the foregoing was furnished by H a d  Debvery this 18th 
day of December, 2003: 

Suzanne Fannon Summerlin, Esq. 
Suzanne Fannon Summerlin, P.A. 
2536 Capital Medical Boulevard 
Tallahassee, FL 3 23 09 

NFTC\no ticeoffiling 
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LAW OFFICES O F  

SUZANNE FANNON SUMMERLIN, P.A. 

2536 C A P I T A L  MEDICAL BOULEVARD 
TALLAHASSEE. F L O R I D A  32309 

T E L E P H O N E  ( 8 5 0 )  656-2288 
TELECOPIER (850) 656-5589 

October 8,2003 

Chairman Liia A. Jaber 
Commissioner Terry Deason 
Commissioner Rudy Bradley 
Commissioner Braulio Baez 
Commissioner Charles M. Davidson 
Dr. Mary Andrews Bane, Executive Director 
Florida Public Service Commission 
2540 Shurnard Oak Boulevard 
T a1 I ahassee, F1 orida 3 2 399 -08 50 

RE: Request for Florida Public Service Cornmission Intervention in 
Northeast Florida Telephone Company v. Southeastern Services, Inc. 
Baker County Circuit Court Case No. 02-2003-CA-0 14 1 

Dear Chairman Jaber, Commissioners, and Dr. Bane: 

I represent Southeastern Services, Inc. (“SSI”). Attached please find a copy of 
SS I’ s Motion to Dismiss Northeast Florida Telephone Company’s Complaint or, in the 
Alternative, to Hold in Abeyance Northeast Florida Telephone Company’s Complaint 
filed September 24,2003, in Northeast Florida Telephone Company v. Southeastern 
Services, Inc., Case No. 02-2003-CA-0141. Also attached is a copy of the Complaint 
Northeast Florida Telephone Company filed against my client on September 4,2003. 
Northeast Florida seeks payment from SSI of $1,025,053.43 in “intrastate originating 
access charges” for the Voice Over Internet Protocol (“VoIP”) services SSI provides. 

In addition, I have included a copy of a federal court decision issued September 4, 
2003, by the United States District Court for the Western District of Washington, 
Washington Exchange Carrier Associatiion, et. al. v. LocalDial Corporation. h this 
decision, the federal court stayed all aspects of a suit filed by local exchange companies 
in Washington seeking the payment of access charges by LocalDial Corporation, a VoIP 
provider, and referred the core policy issues to the Washington Utilities and 
Transportation Commission. 
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SSI requests that the Florida Public Service Commission intervene in the Baker 
County Circuit Court proceeding to assert its exclusive jurisdiction over the 
telecommunications policy issues at the heart of this suit. As you are aware, SSI has an 
informal complaint pending before the Commission regarding these same issues. As you 
are also already aware, the Federal Communications Cornmission is currently addressing 
the identical policy issue of whether VoIP services providers should be required to pay 
access charges on those services. SSI’s attached Motion to Dismiss Northeast Florida 
Telephone Company 3 Complaint or, in the Alternntive, Hold in Abeyance Northeast 
Florida Telephone Company’s Contplaint contains SSI’s arguments regarding the Florida 
Public Service Commission being the only entity with jurisdiction to determine these 
c mc i a1 te 1 eco m mu n i ca t io n s pol icy issues . Northeast Florida’ s Complaint, a1 s o attached , 
contains its arguments as to why the Circuit Court is the appropriate venue for its suit. 

I believe the attached pleadings thoroughly set out SSI’s support for its request 
that the Florida Public Service Commission intervene in this proceeding to assert the 
Cornmission’s exclusive jurisdiction. Nonetheless, I would appreciate an opportunity to 
present this request for intervention and to answer any questions at the next Internal 
Affairs Meeting scheduled for October 20,2003. SSI must schedule a hearing on its 
Motiurz tu Dismiss in the very near future, so we would appreciate the Commission’s 

your consideration of this matter. 
earliest consideration of this matter. I may 

S FS/s bh 
cc: Harold.McLean, General Counsel, FPSC 

eating, Chief, Telecommunications Bureau, Division of Legal Services, FPSC 

Hoffman, Esq., Attorney for Northeast Florida Telephone Company 
Simmons, Chief, Bureau of Competitive Markets, FPSC 

2 
SUZANNE FANNON SUMMERLIN. P.A.. 2536 CAPITAL MEDICAL BOULEVARD. TALLAHASSEE, FLORIDA 32309 
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I N  RE: consider request fo r  FPSC i n t e r v e n t i o n  ' i*+f!'J'J 
i n  Baker C o u n t y  C i r c u i t  C o u r t  Case No. 
0 2 - 2 0 0 3 - 0 1 4 1 - ~ ~ ;  N o r t h e a s t  F l o r i d a  T e l  ephone 
company vs.  S o u t h e a s t e r n  S e r v i c e s ,  I n c .  
Guidance and a decis ion on i n t e r v e n t i o n  i s  
sought. 

BEFORE: CHAIRMAN L I L A  A .  3ABER 
COMMISSIONER J. TERRY DEASON 
COMMISSIONER BRAULIO L .  BAEZ 
COMMISSIONER RUDOLPH BRADLEY 
COMMISSIONER CHARLES M. DAVIDSON 

PROCEEDINGS: INTERNAL 

ITEM NUMBER: 4 

DATE : Monday, 

A F F A I R S  

iovember 3 ,  2003 

PLACE: 4075 E s p l a n a d e  Way, Room 140 
Ta l lahassee ,  F l o r i d a  

TRANSCRIBED BY: MARY ALLEN NEEL 
Regi s t e r e d  P r o f e s s i o n a l  Reporter 

ACCURATE STENOTYPE REPORTERS, I N C .  
2894-A REMINGTON GREEN LANE 
TALLAHASSEE, F L O R I D A  32 308 

(850) 878-2221 
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PARTICIPANTS : 

BENJAMIN D I C K E N S ,  on behalf o f  Nor theas t  

TRACY HATCH, on beha l f  o f  AT&T Communications. 
TOM McCABE, on behal f  o f  TDS Telecom. 
SUZANNE SUMMERLIN, on behalf of Southeastern 

MICHAEL TWOMEY, on behalf of AARP. 

T d  ephone Company. 
MICHAEL GROSS, on behalf O f  FCTA. 

Serv ices ,  I nc .  

BETH KEATING and MARY BANE, FPSC S t a f f .  

ACCURATE STENOTYPE REPORTERS, INC. 
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PROCEEDINGS 

CHAIRMAN JABER: Our f i n a l  i t e m ,  4. 

DR. BANE: M s .  Summerlin i s  no t  s igned up, 

Madam chairman, but she wants t o  speak. 

MS. KEATING: Commissioners, t h i s  i t e m  i s  

s t a f f ' s  request f o r  guidance on whether t o  

i n t e r v e n e  i n  Baker County Circu-h Court on a 

d i  spute  between Nor theas t  F1 or i  da Telephone 

Company and southeastern Serv ices,  I n c .  

We are recommending t h a t  you a l l ow  us t o  

p e t i t i o n  t o  in te rvene,  and we' re  also 

recommending t h a t  we ask t h e  c o u r t  t o  abate i t s  

proceedings and r e f e r  those i ssues  t h a t  a r e  i n  

t h e  Commission's j u r i s d i c t i o n  back t o  the  

Commission t o  a l l ow  t h e  Commission t o  handle 

them as i t  sees f i t .  

There are a number o f  op t ions  t h a t  we've 

l a i d  out t o o  f o r  how you can address those 

issues i f  the  cou r t  does i n  f a c t  r e f e r  them 

back, b u t  -- 
CHAIRMAN JABER: okay. We've g o t  -- I do 

have some people signed up t o  speak, M r .  Gross, 

F1 o r i  da Cab1 e;  Ben D i  ckens , Northeast F1 o r i  da 

Telephone Company. B u t  recogni  z i  ng t h i  s was 

o r i g i n a l l y  because o f  t h e  request o f  

ACCURATE STENOTYPE REPORTERS, I N C .  
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Ms. Summerlin, w e ' l l  l e t  you s t a r t .  

M S .  SUMMERLIN: W e l l ,  i f  you dec ide t o  go 

w i  t h  M s .  Kea t i  ng ' s recommendati on, then I d o n ' t  

need t o  be t a l  k i n g  a t  a l l .  B u t  a n t i c i p a t i n g  -- 
CHAIRMAN JABER: Well,  you d o n ' t  know t h a t  

yet. 

(Laughter 

MS. SUMMERLIN: But a n t i c i p a t i n g  t h a t  they 

may have some o t h e r  views, i t ' s  a v e r y  s imp le  

r e q u e s t  t h a t  my c l i e n t  i s  making. 

F l o r i d a  had gone t o  cou r t  t o  t r y  t o  g e t  payment 

o f  access charges from Southeastern Serv ices,  

SSI, who i s  my c l i e n t .  

Nor theast  

Th is  i s  n o t  an i ssue t h a t  t h e  Commission 

wants 59 C i r c u i t  Courts across t h e  s t a t e  o f  

F l o r i d a  l o o k i n g  a t ,  obv ious ly  d e a l i n g  w i t h  j u s t  

F l o r i d a  r i g h t  now. We be l ieve  t h a t  t h e  

appropr ia te  p lace  f o r  t h i s  t o  be d iscussed and 

these dec i s ions  t o  be made are  a t  t h e  

Comrni s s i  on 

we are  n o t  conceding any p o s i t i o n s  t h a t  we 

may take  a t  a t ime i n  the  f u t u r e  when t h e  

commission addresses these issues.  I t ' s  j u s t  

simply t h a t  t h e  PSC i n  my view has j u r i s d i c t i o n  

over t h i s  i ssue .  I r rega rd less  o f  these changes 

ACCURATE STENOTYPE REPORTERS, INC. 
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t h a t  have been made t o  t h e  s t a t u t e  i n  t h i s  l a s t  

year ,  1 t h i n k  i t ' s  c l e a r  t h a t  whether o r  not  

VOIP serv ices should be s u b j e c t  t o  access 

charges needs t o  be determined here a t  t h i s  

Commission a f t e r  t h e  f u l l  d iscuss ion  o f  a l l  t h e  

-- t h e r e ' s  a whole c o n s t e l l a t i o n  o f  i ssues  t h a t  

go w i t h  t h i s  core issue. 

c l e a r l y ,  t he  FCC i s  l o o k i n g  at t h i s  r i g h t  

now. what we r e a l l y  would p r e f e r  i s  t h a t  t h e  

i ssue  be -- t h a t  t h e  core i ssues  be brought  f r o m  

t h e  C i r c u i t  cour t  t o  t h e  PSC, and the PSC s i t s  

and wa i t s  f o r  the  FCC t o  make t h e  dec i s ion .  

That t o  me i s  the  -- (gap i n  tape) -- that we 

may make arguments about  what telecommunications 

issues are versus o t h e r  types o f  issues, b u t  

t h e r e ' s  no reasonable way t o  assume t h a t  t h i s  i s  

n o t  something t h a t  f a l l s  w i th in  the  umbre l l a  o f  

what t h e  Commission i s  supposed to be do ing .  

And i t  just simply doesn ' t  make any sense f o r  

t h i s  argument t o  be go ing  on over i n  Baker 

County, and my c l i e n t  should be able t o  deal  

w i t h  t h i s  here a t  t h e  PSC. 

We f i l e d  an i n f o r m a l  compla in t ,  which you 

know i f  you read any o f  t h i s  s t u f f ,  back i n  

October o f  2002. Reasonably, nobody d e a l t  w i t h  

ACCURATE STENOTYPE REPORTERS, I N C .  
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t h a t  complaint ,  because as you remember, t h e  CNM 

Network's d e c l a r a t o r y  statement case, t h e  

Commission was concerned about what t o  do a t  

t h a t  t ime ,  and  t h e  KC is d e a l i n g  w i t h  t h i s  

issue, so i t  was p u t  o f f  f o r  a p e r i o d  o f  t ime.  

Obvi ous l  y I Northeast Fl o r i  da was n o t  

i n t e r e s t e d  i n  be ing  p a t i e n t ,  so t h e y  f i l e d  t h e i r  

s u i t .  They want t o  go a f t e r  m y  c l i e n t ,  my 

l i t t l e  c l i e n t ,  f o r  a m i l l i o n  d o l l a r s  p l u s .  And 

i t ' s  a b i g  t i c k e t  i ssue,  and i t ' s  something w i t h  

many, many rami f i  c a t i  ons . obv i  ousf y , you ' ve  got  

a number o f  people t h a t  are i n t e r e s t e d  i n  i t .  

And 1 want t o  reserve some o p p o r t u n i t y  t o  rebut 

whatever comes up. 

CHAIRMAN JABER: Ms. Summerlin, you touched 

on something I wanted t o  ask you about. The 

AT&T p e t i t i o n  t h a t ' s  pending in f r o n t  o f  t h e  

FCC, I understand your p o s i t i o n  about t h e  PSC 

having j u r i s d i c t i o n ,  bu t  could you speak t o  

whether t h e  FCC a l s o  has j u r i s d i c t i o n ,  and why 

would -- you ' re  obv ious ly  proposing t h a t  we 

exerc ise t h e  o p t i o n  o f  i n t e r v e n i n g ,  ask ing  t h e  

cour t  t o  ho ld  t h e  case i n  abeyance u n t i l  we 

decide the i s sue .  But what's wrong w i t h  ho ld ing 

i t  i n  abeyance u n t i l  t h e  FCC decides t h e  issue? 

ACCURATE STENOTYPE REPORTERS, INC. 
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MS. SUMMERLIN: The t h i n k i n g  t h a t  I have 

here i s  t h a t  t he  FCC i s  going t o  make d e c i s i o n s ,  

b u t  t h e  99% l i k e l i h o o d  i s  t h a t  t h e  s t a t e  

commissions are go ing  t o  have t o  implement 

whatever the  FCC b r i n g s  up. we're t a l k i n g  about  

t h e  Sta te  o f  F l o r i d a ,  a C i r c u i t  Court  i n  t h e  

Sta te  o f  F l o r i d a  versus t h e  U t i l i t y  Commission 

i n  t h e  Sta te  o f  F l o r i d a .  

M y  view i s  t h a t  t h e  PsC needs t o  take t h i s  

mat ter  back and abate any a c t i o n  on i t  u n t i l  t h e  

FCC has decided t h a t  pending proceeding and then  

take whatever t h a t  i s s u e  -- t h e  outcome o f  t h a t  

i ssue  and f i g u r e  o u t  from t h a t  p o i n t  what t o  do 

on t h e  s t a t e  l e v e l .  who knows what t h e  FCC i s  

going t o  come up w i t h  and what k i n d  o f  charge 

they may g i ve  the sta tes  t o  work w i t h  them on. 

You know, we don ' t  know. Nobody knows what t h e  

upshot o f  t h a t ' s  go ing  to be. 

B u t  as f a r  as t h e  S t a t e  Commission, which 

i s supposed t o  be regu l  a t i  ng tel  ecommuni c a t i  ons 

i ssues versus a S t a t e  C i r c u i t  Court ,  I t h i n k  

t h e r e ' s  r e a l l y  no ques t ion .  

I c i t e d  i n  t h e  request I sent over here a 

dec i s ion  from t h e  S t a t e  o f  Washington, t h e  U . S .  

D i s t r i c t  Court. A U . S .  D i s t r i c t  Court  found i t  

ACCURATE STENOTYPE REPORTERS, INC 
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app rop r ia te  t o  r e f e r  these p o l i c y  i ssues  t o  t h e  

Sta te  o f  Washington's u t i l i t y  Commission, and 1 

t h i n k  t h a t  says a l o t  f o r  t h e  reasonableness of 

t h a t  approach. 

AS I s a i d  before,  I ' m  n o t  conceding any 

arguments t h a t  S ~ I  o r  Southeastern may b r i n g  up 

a t  any l a t e r  proceeding t h a t  we may have here a t  

the Commission, b u t  t h a t ' s  n o t  t h e  p o i n t .  The 

p o i n t  i s  t h e  sub jec t  mat ter  here needs t o  be at 

the  Commission. what the  u l t i m a t e  dec i s ion  i s  

about how much t h e  commission r e g u l a t e s  VOIP  

prov ide rs ,  t h a t ' s  another whole i s sue .  I mean, 

t h e r e ' s  a whole bunch of stuff t h a t ' s  going t o  

have to happen i n  t h a t  arena.  But  i n  terms o f  

the  i n i t i a l  -- having i t  i n  t h e  r i g h t  forum, i t  

needs to be i n  the S t a t e  Commission. 

CHAIRMAN JABER: okay. And I may be 

reading more i n t o  what  you've said,  b u t  does 

t h a t  -- you ' re  n o t  wanting t o  concede arguments, 

a p p r o p r i a t e l y  so,  I understand, a t  a f u t u r e  

state proceeding. 

FCC decides i n  a fash ion  t h a t ' s  f avo rab le  t o  

you, your  argument here w i l l  be, " S t a t e  

commission, you've been preempted by t h e  FcC"? 

Does t h a t  mean t h a t  i f  t h e  

MS. SUMMERLIN: W e l l ,  I would never concede 

ACCURATE STENOTYPE REPORTERS, I N C  
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t h a t  we won't make arguments l i k e  t h a t  i f  i t  

seems t o  be approp r ia te  a t  a l a t e r  t i m e .  B u t  

r i g h t  now, I t h i n k  t h a t  as opposed t o  a State 

c i  rcui t Cour t  versus t h e  State u t i  1 i ti es 

commission, the State Commission i s  where t h i s  

mat te r  needs t o  be. 

That doesn ' t  mean t h a t  the FCC does n o t  

preempt t h i s  commission on some i ssues ,  but t h e  

p o i n t  is, once t h e  FCC f i n i s h e s  i t s  proceeding, 

t he re  may be -- we d o n ' t  know a t  t h i s  p o i n t  what 

t h e  rule i s  going t o  be f o r  t h e  FCC. 

M y  c l i e n t  doesn ' t  have t h e  l u x u r y  o f  saying 

t o  t h e  State C i r c u i t  Cour t ,  "Send t h i s  ma t te r  up 

t o  the  FCC. " Nor theas t  F1 o r i  da c l  ea r l y  has 

c l e a r l y  already thrown t h e  b a l l  ou t  i n t o  t h e  

cou r t .  It's n o t  anyth ing  t h a t  my c l i e n t  has 

i n i t i a t e d .  

respond. 

MY c l i e n t  has no choice b u t  t o  

CHAIRMAN JABER: Can YOU move to d ismiss  i t  

because i t ' s  an i s s u e  pending a t  t h e  FCC? 

MS. SUMMERLIN: We have f i l e d  a mot ion  t o  

dismiss s t a t i n g  t h a t  t h e  F l o r i d a  PSC has 

exc lus ive  j u r i s d i c t i o n  i n  t h e  State o f  F l o r i d a  

over te1  ecommuni c a t ?  ons i ssues g e n e r a l l y .  That 

does no t  mean t h a t  the FCC on some p o i n t s  i s  n o t  

_ _  
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going t o  preempt t h e  PSC. what we have also 

a l l u d e d  t o  i n  our  mot ion t o  d ismiss i s  t h a t  the  

FCC i s  c u r r e n t l y  dea l ing  w i t h  a proceeding on 

t h i s  very i s s u e .  

YOU know, we've done eve ry th ing  we cart, and 

t h a t  pending mot ion t o  d ismiss has n o t  been s e t  

f o r  hear ing  y e t .  

t h e  PSC t o  in te rvene.  

That's why I have asked f o r  

CHAIRMAN JABER: okay. Cornmi ss ioners ,  do 

you have quest ions o f  MS. Summerlin a t  t h i s  

po i  n t ?  

M r .  Dickens? 1 would l i k e  t o  s k i p  the 

order ,  M r .  Gross, and go t o  M r .  Dickens, because 

you a r e  --  Nor theast  Florida Telephone Company 

has brought t h e  complaint  i n C i  r c u i  t Cour t ;  

r i g h t ?  

MR. DICKENS: Y e s .  

CHAIRMAN JABER: So go ahead. 

MR. DICKENS: 1'71 be g lad  t o  -- 
COMMISSIONER DEASON: I d i d n ' t  know 

M r .  Dickens worked t h i s  l a t e .  

MR. DICKENS:  Can we cont inue t h i s ?  

CHAIRMAN JABER: Today. Welcome. 

MR. DICKENS: Y e s .  Thank you. Thank you. 

For the record,  I ' m  Ben Dickens represent ing  

ACCURATE STENOTYPE REPORTERS, INC. 
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Northeast F1 o r i  da Telephone. 

w i t h  you a77 day, so 1'17 t r y  t o  be b r i e f ,  

feeling your pa in .  

I've been here 

CHAIRMAN JABER: I ' m  SO s o r r y .  

MR. DICKENS: L e t  me k i n d  of p u t  t h i s  i n  

some context  f o r  you. okay? T h i s  i s  indeed a 

m i l l i o n  d o l l a r  case, It's a m i l l i o n  d o l l a r s  i n  

l o s t  access charges, t h e  way Nor theast  F l o r i d a  

l ooks  a t  i t . 

I n  the  p r i o r  i t e m ,  o r  I t h i n k  i t  was I t em 

No. 2 when you were t a l k i n g  about t h e  r e p o r t ,  

t h e r e  was a b r i e f  d iscuss ion w i th  your s t a f f  

about t h e  f a c t  t h a t  AT&T pays o r i g i n a t i n g  access 

charges on phone-to-phone vo ice  over  I n t e r n e t  

p ro toco l  serv ice .  Tha t ' s  what t h i s  i s .  Th is  i s  

o r i g i n a t i n g  phone-to-phone long  d i  s tance to1  1 

telephone s e r v i c e  us ing  t h e  I n t e r n e t  as a 

transmi s s i  on 1 i nk. 

The Nor theast  F l o r i d a  f a c i  1 i ti es t h a t  

M s .  Sumrnerlin's c l i e n t  i s  using a re  prov ided 

under a local r e s a l e  agreement t h a t  r e s t r i c t s  

t h e  use o f  those f a c i l i t i e s  f o r  l o c a l  purposes, 

n o t  long d is tance.  

general subsc r ibe r  t a r i f f  t h a t ' s  a l so  i nvo l ved  

i n  reference t o  t h e  resa le  agreement, because 

And t h e r e ' s  an assoc ia ted  

ACCURATE STENOTYPE REPORTERS, INC. 
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what they ' ve  purchased ou t  of t h e  t a r i f f  a re  PRI 

c i  r c u i  t s  which i s ,  o f  course, ISDN. But both 

t h e  t a r i f f  and the  r e s a l e  agreement r e s t r i c t  

those f o r  local purposes. 

COMMISSIONER DAVIDSON: SO you ' re  say ing  -- 
1 mean, b a s i c a l l y  i s  your  argument f a c t u a l l y  

tha t  t h i s  case, t h e  case doesn't belong a t  t h e  

PX? I t  belongs i n  c o u r t  is your  argument? 

MR. DICKENS: Cor rec t .  I t h i n k  t h a t  t h e  

commission may have a s take  i n  it. 

i n t e r v e n i n g  and asking t h e  cour t  t o  s tay  t h e  

proceeding and send it t o  never-never l a n d  at 

t h e  FCC i s  -- excuse me, b u t ,  you know, I ' m  j u s t  

speaking from the hear t ,  be ing  from Washington 

-- i s ,  you know, a chain saw approach, when 

maybe a sca lpe l  i s  t h e  b e t t e r  ins t rument  here.  

And I do -- I w i l l  address how f t h i n k  we 

I t h i n k  t h a t  

can maybe make t h e  Commission warm and fuzzy  

w i t h  your stake i n  t h i s  i f  i t  should become more 

ev ident .  

CHAIRMAN JABER: I d o n ' t  t h i n k  we can s tand 

any more warm and fuzzy today. 

(Laughter.) 

MR. DICKENS: But anyway, what happened 

i s ,  Northeast F l o r i d a  and SSI executed t h i s  

ACCURATE STENOTYPE REPORTERS, TNC. 
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resa le  agreement f o r  l o c a l  serv ices ,  and then  

SSI ordered some more c i  r c u i t s  under t h e i  r l o c a l  

agreement and se rv i ce  order ing  form and d i d n ' t  

t e l l  us a t  a l l ,  j u s t  d i d n ' t  t e l l  Nor theas t  

F l o r i d a  a t  a l l  what they  were us ing  t h e  

f a c i l i t i e s  for. And l a t e r  Nor theast  F l o r i d a  

discovered t h a t  indeed, SSI, even though i t  has 

an i nterexchange c a r r i  e r  c e r t i  f i  ca te ,  had b u i  1 t 

a long  d is tance s e r v i c e  around t h e  use o f  these 

l o c a l  f a c i l i t i e s .  And i t  represents a g r e a t  

deal o r  amount o f  l o s t  access minutes on t h e  

o r i g i n a t i n g  s ide ,  t h e  same s t u f f  AT&T pays f o r  

t o  my client. 

So what do we do? Do we come t o  t h e  

commission? YOU know, we're t r y i n g  t o  f i g u r e  

t h i s  ou t .  

economi c 1 oss ,  t h e i  r concern, t h e i  r c l  a i  rn? 

HOW do we address my c l i e n t ' s  

w e l l ,  we do some research, and we d iscover  

t h a t  you c a n ' t  award money damages, 

un fo r tuna te l y .  we look a t  t h e  agreement t h a t  we 

signed w i th  SSI. The agreement says t h e  

enforcement o f  r i g h t s  coming o u t  o f  t h i s  

agreement goes to C i  r c u j t  Court i n  Baker 

County. We look a t  t h e  case law. The case law 

from t h i s  Commission i n  the  Supra case says 

ACCURATE STENOTYPE REPORTERS, INC. 



a 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2 5  

14 

f r aud  c la ims are p r o p e r l y  res ident  i n  c i  r c u i  t 

Court .  Th i  s Commi s s i  on regulates ra tes ,  b u t  

f r a u d  claims are p r o p e r l y  f i l e d  i n  C i r c u i t  

Court .  

There's also a Supreme Court case c a l l e d  

Del tona vs.  Mayo t h a t ' s  a l s o  on p o i n t ,  a 1977 

case. 

But i n  any event ,  we f i l e d  i n  C i  r c u i  t Court  

t o  enforce our r i g h t s .  We f i l e d  a f r a u d  c l a i m .  

we f i l e d  an u n f a i r  and decept ive t rade  p r a c t i c e ,  

and breach o f  c o n t r a c t ,  and common law c l a i m s  o f  

conversion and u n j u s t  enrichment. I th ink  1 

remembered a1 1 f i v e .  

I n  any event, now what you have b e f o r e  you 

i s a recommendation t h a t  you in te rvene i n t h e  

case and e i t h e r  dec ide  t h a t  the  quest ion o f  

whether access a p p l i e s  t o  vo i ce -ove r - In te rne t  o r  

no t  o r  l e t  t he  FCC do i t . And I guess w h a t  

we're saying i s ,  we're n o t  necessar i l y  a s k i n g  

t h e  c i  r c u i  t Court t o  make a regu la to ry  

determi n a t i  on. 

We f i l e d  a f r a u d  c la im,  which i s  a s e r i o u s  

c i v i l  c la im.  We have pro fess iona l  l i a b i l i t y ,  

and so does our c l i e n t ,  f o r  making f r i v o l o u s  

1 awsui t s .  We d i  dn' t undertake t h i  s 1 i ght7 y . 

ACCURATE STENOTYPE REPORTERS, I N C .  
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But you d o n ' t  -- f o r  b e t t e r  o r  worse, t h e  

commission does n o t  decide t o r t  c la ims .  YOU 

d o n ' t  decide f r a u d  claims and c o n t r a c t  

breaches. Sometimes we wish you d i d .  

I n  any event, I sa id  e a r l i e r  t h a t  we don ' t  

necessa r i l y  -- we don ' t  c o n t e s t  t h e  f a c t  t h a t  at 

some p o i n t  t h e  Commission may have a stake i n  

t h i s  l i t i g a t i o n .  w e ' r e  n o t  a s k i n g  t h e  C i r c u i t  

Court t o  decide o r  t o  e s t a b l i s h  r e g u l a t o r y  law. 

But i f  you in te rvene  and ask t h e  c o u r t  to stay 

t h e  case pending a regu la to ry  de te rm ina t ion  o f  

a1 1 t h e  compl ex v o i  ce-over - In te rne t  i ssues,  1 i ke 

computer-to-computer c a l l i n g ,  phone-to-computer, 

and t h e  whole complicated b a l l  o f  s t r i n g  t h a t ' s  

i n  Washington on t h i s ,  our  j u s t i c e  w i l l  be 

delayed a l o n g  t ime.  I ' v e  had cases t h a t  took  

11 years t o  decide a t  t h e  FCC, contested cases 

w i t h  a p l a i n t i f f  and a defendant.  

SO we're ask ing you please do n o t  do t h a t ,  

because we f e e l  like we're e n t i t l e d  t o  our  day 

i n  c o u r t .  we're no t  s tepping on t h e  

Commi s s i  on ' s toes. 

I f  t h e  commission needs or feels  t h e  need 

t o  have some involvement i n  t h i s  case, we t h i n k  

t h a t  t h e  f a r  b e t t e r  way t o  p r o t e c t  t h e  

ACCURATE STENOTYPE REPORTERS, INC. 
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Commission's s take  i s  t o  have your s t a f f  moni tor  

t h e  case. we'll be g l a d  t o  meet w i t h  t h e  s t a f f  

whenever t h e  s t a f f  would l i k e  us t o  meet w i t h  

them. And i f  i t  becomes necessary t o  a c t  i n  an 

amicus -- a f r i e n d  o f  t h e  cou r t ,  an amicus r o l e ,  

we would support t h a t .  I mean, we're  n o t  going 

t o  a t  a l l  argue t o  t h e  c o u r t  t h a t  i t ' s  

i nappropr ia te  f o r  t h e  commission t o  show up. 

B u t  please d o n ' t  make t h e  de te rm ina t ion  now 

t h a t  wi thout  -- we j u s t  f i l e d  the compla in t .  

M s .  Summerlin just f i l e d  t h e  motion t o  d ismiss .  

We responded t o  i t .  The Court  h a s n ' t  r u l e d .  

It's very premature t o  take  t h e  very harsh  s t e p  

o f  asking the  c o u r t  t o  s t a y  our l a w s u i t  f o r  what 

may be an i nde terminate  pe r iod  o f  t ime,  when we 

d o n ' t  t h i n k  t h a t  we've r e a l l y  stepped on t h e  

Commission's toes .  

I want t o  ment ion t h e  Washington case t h a t  

M S .  Summerlin mentioned t h a t  was r e f e r r e d  t o  the  

Washington Commission by a f e d e r a l  cour t .  That 

case d i d  n o t  i n v o l v e  f raud.  It was a s t r a i g h t  

access charge c l a i m .  

case we brought. 

That ' s  n o t  t h e  k-ind o f  

We be l ieve  we can prove what we f i l e d ,  or  

e lse  we wouldn ' t  have done i t .  
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So anyway, please d o n ' t  i n t e r v e n e  and ask 

f o r  a s t a y .  Take a more measured approach, such 

as a c t i n g  i n  a f r i e n d  of t h e  c o u r t  capaci ty .  

w e ' l l  suppor t  you i n  any way we can t o  do tha t  

and cooperate i n  any way we can w i t h  you and 

y o u r  s t a f f .  

Thank you. 

CHAIRMAN JABER: Thank you, Mr. -- 
MR. DICKENS: Do you have any quest ions? 

I ' m  s o r r y .  

CHAIRMAN 3ABER: Thank you, M r .  D i c k e n s .  

Commissioners, do you have quest ions a t  t h i s  

p o i n t ?  

Okay. M r .  Gross? 

MR. GROSS:  Good a f te rnoon  once again, 

chai  rman Jaber and members o f  t h e  Cornmi ssion. 

Michael Gross on beha l f  o f  t h e  FCTA. 

I w o u l d  just l i k e  t o  p o i n t  out t h a t  

p r e s e n t l y  I'm n o t  aware o f  any FCC or  FPSC 

requi  rernent t h a t  VOIP providers  pay access 

charges. NOW, o f  course, t h e r e ' s  a l o t  o f  

d i f f e r e n t  VOIP technologies ou t  the re ,  and 

t h a t ' s  one o f  t h e  problems t h a t  I t h i n k  t h e  FCC 

has faced i n  t h e  past and one o f  t h e  reasons 

they ' ve  avoided addressi  ng the i s u e .  
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As you a77 know, t h e  number o f  s t a t e s  t h a t  

a re  e i t h e r  i n v e s t i g a t i n g ,  workshopping, or  

moving towards r e g u l a t i o n  o f  V O I P  i s  g row ing  as 

we speak. 

I n  our op in ion ,  a uni form n a t i o n a l  p o l i c y  

would be  i ndi  cated under these c i  rcumstances 

ra the r  than have a m u l t i p l i c i t y  o f  states r u l i n g  

i n  d i f f e r e n t  manners on t h e  o b l i g a t i o n s  or  

regu la to ry  s t a t u s  o f  VOIP prov iders.  I t h i n k  i t  

would create u n c e r t a i n t y  and have a c h i l l i n g  

e f f e c t  on deployment and i nvestment w i  t h  respect 

t o  a nascent technology. 

1 know t h a t  t h e  Commission has a1 ready 

addressed t h i s  i s s u e  i n  t w o  or t h r e e  d i f f e r e n t  

contexts .  There was a V O I P  workshop and t h e  CNM 

p e t i t i o n  f o r  d e c l a r a t o r y  statement. ~n t h a t  

proceeding, t h e  FCTA f i l e d  a b r i e f  in o p p o s i t i o n  

t o  t h e  p e t i t i o n  f o r  dec la ra to ry  s tatement  and 

d i d  r e f e r  t o  -- I b e l i e v e  i t  was t h e  FCC'S 

i n t e r c a r r i e r  compensation docket ,  where t hey  

ac tua l  1 y made statements t o  the e f f e c t  t h a t  

access charges do no t  c u r r e n t l y  app ly  t u  VOLP, 

which j u s t  l e f t  the whole issue u n c e r t a i n  a t  

t h i s  po in t .  

Present ly  a t  t h e  FCC, t h e r e  i s  t h e  AT&T 
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dec l  a r a t o r y  statement, o r  d e c l a r a t o r y  r u l  i ng a t  

t h e  FCC, p e t i t i o n ,  and t h e n  a s i m i l a r  p e t i t i o n  

f o r  declaratory r u l i n g  t h a t  has more r e c e n t l y  

been brought by vonage a r i s i n g  out o f  t h e i r  

d i  spu te  w i t h  the  M i  nnesota Cornmi s s i  on, w h i  ch you 

p robab ly  a l l  know r e s u l t e d  u l t i m a t e l y ,  o r  a t  

l e a s t  a t  t h i s  po in t ,  i n  a permanent i n j u n c t i o n  

agai  n s t  t h e  Minnesota Cornmi s s i o n ' s  at tempts t o  

r e g u l a t e  VOIP on the  b a s i s  t h a t  VOIP i s  an 

i n f o r m a t i  on s e r v i  c e .  

Now, the  Minnesota Cornmi s s i  on i s aski ng f o r  

recons ide ra t i on  o f  t h a t  permanent i n j u n c t i o n  a t  

t h i s  p o i n t  i n  t i m e .  But  t h e  i s s u e  has a l so  been 

pending f o r  q u i t e  a w h i l e  i n  t h e  FCC'S 

i n t e r c a r r i e r  compensation docket .  

But what is more promis ing  i s  t h a t  -- as 

far as an FCC r e s o l u t i o n  i n  t h e  near t e r m ,  is a 

s e r i e s  o f  p u b l i c  statements t h a t  have been 

corning o u t  o f  the FCC W i r e l i n e  Bureau.  

r e c e n t l y  as October 30th i n T R  D a i l y ,  M i  chaef 

Powell  was quoted in a p u b l i c  statement as 

say ing  t h a t  the FCC i s  going t o  i n i t i a t e  an 

NPRM, a n o t i  ce o f  proposed rul emaki ng , t h i  s 

year .  SO obviously,  that would be e i t h e r  t h i s  

month o r  next month. 

And as 
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And Chairman Powell explained t h a t  t h e  NPRM 

would be on a f a s t e r  t r a c k  than a n o t i c e  o f  

i n q u i r y ,  because t h e  n o t i c e  o f  i n q u i  r y  has an 

add i t i ona l  s tep  t h a t  a f t e r  t he  n o t i c e  o f  

i n q u i r y ,  then an NPRM would be i n i t i a t e d ,  where 

going d i  r e c t l y  t o  t h e  NPRM and s o l i c i t i n g  

comments, t h a t  t h e  FCC would be ab le  t o  more 

d i  r e c t l y  d i  spose o f  these VOIP-related i ssues.  

And i n  t he  p u b l i c  statement, he made i t  v e r y  

c l e a r  how aware t h e  FCC i s  of how prob lemat i c  

t h e  issue i s  and t h e  necess i ty  o f  an exped i t ious  

r u l i n g .  

COMMISSIONER DAVIDSON: SO i t ' S you r 

p o s i t i o n  fo r  us t o  i ntervene? 

MR. GROSS: So our p o s i t i o n  i s  t h a t  -- t h a t  

was some background -- t o  in te rvene,  because I 

t h i n k  -- 

COMMISSIONER DAVIDSON: Thank you. 

MR. GROSS: okay. I'm so r ry .  I ' m  a 

1 awyer. 

COMMISSIONER DAVIDSON: It's n o t  l - i k e  YOU 

to -- 

(Laughter. ) 

MR. GROSS: I ' m  a lawyer.  R igh t .  I ' v e  

been accused o f  be ing  verbose i n  t h e  pas t .  
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1 t h i n k  t h e  -- 1 agree w i t h  t h e  statement 

t h a t  -- o r  t h e  ques t ion  t h a t  Chairman J a b e r  

r a i s e d  a few moments ago about why n o t  j u s t  ask 

t h e  cou r t  t o  abate t h e  a c t i o n  pending a r u l i n g  

by t h e  FCC. And my concern i s  t h a t  t h e  PSC has 

t h e  c r e d i b i l i t y  and t h e  a u t h o r i t y  t o  go i n  and 

in te rvene  and g e t  t h e  a t t e n t i o n  o f  t h e  C i r c u i t  

c o u r t  and take  charge o f  this i s sue ,  and then,  

assuming t h e  i s s u e  does end up back here, de fe r  

t o  t h e  FCC. But i f  the FCC doesn ' t  r u l e  f o r ,  

you know, an i n o r d i n a t e  p e r i o d  o f  t ime, then 

perhaps some o ther  a c t i o n  migh t  be i n d i c a t e d  a t  

t h a t  t ime.  

CHAIRMAN JABER: M r .  Gross, M r .  Dickens i n  

h i  s presenta t ion  s a i d ,  ''Look, these are issues 

r e l a t e d  t o  f raud,  and we' re  seeking damages, and 

t h a t ' s  something t h a t  t h e  PSC has no 

j u r i s d i c t i o n  over." If t h a t ' s  c o r r e c t ,  then -- 
MR. GROSS: I would agree that as f a r  as 

t h e i  r c la im i s  based on common law and 

cont rac tua l  i s s u e s ,  and i f  i t  can be resolved 

s o l e l y  on those issues,  t hen  perhaps i t  should 

remain i n  t h e  C i r c u i t  Cour t .  B u t  any a l so  i s s u e  

on v O I P  v i s -a -v i s  access charges -- 
CHAIRMAN JABER: okay. Have YOU done a 
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review, any s o r t  o f  review o f  the c la im i n  

C i r c u i t  C o u r t  t o  determine whether i t ' s  i ssues  

l i m i t e d  t o  f r a u d ?  

MR. GROSS:  I ' v e  taken a c u r s o r y  l o o k  a t  

i t ,  bu t  I r e a l l y  would feel  i t  would be 

i napprop r ia te  f o r  me t o  express a l e g a l  o p i n i o n  

on the  m e r i t s  o f  those claims a t  t h i s  p o i n t .  

CHAIRMAN JABER: okay. Anyone e l s e  -- 

MR. GROSS: Thank you. 

CHAIRMAN JABER: -- t o  address t h e  

Commission? We've g o t  -- M r .  McCabe, a r e  you 

standing up because you ' re  -- 

MR. McCABE: I would li ke t o  -- 

MR. TWOMEY: G o  f i r s t ,  p l e a s e .  

CHAIRMAN JABER: M r .  Mccabe, and then  

M r .  Twomey. 

MR. McCABE: Tom McCabe wi th  TDS Tel  ecom. 

We do suppor t  Nor theast 's  p o s i t i o n .  

The q u e s t i o n  I have i s ,  I guess what I ' m  

doing i s  l o o k i n g  f o r  d i  r e c t i o n  f rom t h e  

Commission. We are  one o f  t h e  smal l  l o c a l  

exchange companies i n  the  state t h a t  has l o s t  1 

m i  17 ion  t e r m i  n a t i  ng m i  nutes a month f rom AT&T 

and 92% o f  t h e  t e r m i n a t i n g  minutes f rom another 

l o n g  distance p r o v i d e r  that's a major  p r o v i d e r ,  
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and those are s i g n i f i c a n t  access revenues f o r  a 

m a l  1 company. 

we don ' t  know what r e s t i t u t i o n  we're go ing  

t o  have i n  terms o f  be ing  able  t o  recover these 

monies. I f  we defer  t o  t h e  FCC, u n f o r t u n a t e l y ,  

I mean, we -- t h i s  issue was brought t o  t h e  

Commission over a year ago, and at t h a t  t i m e  the  

Commi ssi on -- 
CHAIRMAN JABER: Yes, and as I r e c a l l ,  a l l  

o f  you k i n d  o f  showed u p  and sa id,  you know, the  

FCC i s  j u s t  -- we expect i n  t h e  spr ing  -- wasn' t  

i t  t h e  spring? Right? 

MR. MCCABE : Exact1 y . 
which spr ing? 

CHAIRMAN JABER: It was i n  the  s p r i n g  we 

decided t h a t  the  FCC would decide t h a t  i s s u e .  

And I remember, I was adamant in terms of 

w a i t i n g  because o f  t h a t  representa t ion ,  and 1 

remember asking s t a f f  t o  come back t o  us i f  t h a t  

d i d n ' t  happen t h a t  sp r ing .  And f r a n k l y ,  I ' v e  

dropped the  b a l l  and haven' t  asked s t a f f  about 

i t  s ince  then. 

COMMISSIONER BAEZ: 

MR. MCCABE: And i t  might  be December when 

t h e  FCC issues the  NPRM, b u t  i t ' s  still go ing  t o  

be months b e f o r e  any th ing  happens. And then 
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from -- 
CHAIRMAN JABER: We17, you d i d n ' t  come back 

t o  us.  

MR. McCABE: -- the re ,  there  w i l l  be 

appeal s . 
CHAIRMAN JABER: why haven ' t  you come back 

to us? 

MR. McCABE: Why haven ' t  we come back? 

CHAIRMAN JABER: Yes. You heard what we 

I spec i  f i  c a l l y  d i  rec ted  sa id  at that agenda. 

s t a f f ,  we d i d  -- i t  was a consensus dec i s ion  

t h a t  i f  something hadn' t  happened i n  a c e r t a i n  

p e r i o d  o f  t ime t h a t  -- 

MR. MCCABE: From TDS's perspect ive,  we are 

We know j u s t  s t a r t i n g  t o  see the  f r i n g e s  o f  i t . 

the C i t y  o f  Quincy has a CLEC c e r t i f i c a t e .  

They've come ou t  and s a i d  t h a t  t hey '  r e  going t o  

be prov id ing  vo ice  over IP. They ' re  no t  i n  

se rv i ce  y e t .  

A t  t h e  t ime,  my p o s i t i o n  was t o  come back. 

Northeast was t r y i n g  t o  eva lua te  what was i n  the 

best  i n t e r e s t s  f o r  them. Another one o f  t h e  

other  small LEC prov iders ,  i t  was o n l y  two 

months ago where t h e y  lost over a m i l l i o n  and a 

half minutes of t e rm ina t i ng  t r a f f i c .  So a l l  o f  
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sudden, y e s ,  w e ' r e  s t a r t i n g  t o  have some r e a l l y  

b i g  concerns o u t  t h e r e  i n  terms o f  t h i s  

revenue. 

Then when we have t h e  CLEC -- I mean, I 

don ' t  know how t o  go about n e g o t i a t i n g  a resa le  

agreement. I can have a depos i t  requ i  rement i n  

there .  well, i f  I ' m  l o s i n g ,  you know, 500,000 

m i  n u t e s  i n access, t hey '  r e  sayi  ng they  d o n ' t  

have t o  pay i t ,  bu t  what i f  i t ' s  determined t h a t  

they do have t o  pay i t ?  HOW am I going t o  g e t  

i t ?  I mean, these -- 
CHAIRMAN JABER: Okay. SO i t ' s  your  

p o s i t i o n  t h a t  -- 

MR. McCABE: We support Nor theas t ' s  

p o s i t i o n .  We t h i n k  t h a t  t h a t  proceeding should 

go forward. However, a t  t h e  same t i m e ,  I t h i n k  

i t  would be  w e l l  w i t h i n  t h i s  Commission's 

i n t e r e s t  t o  move forward on a de te rm ina t ion  on 

whether -- t h e  whole i s s u e  o f  access and vo i ce  

over I P .  

CHAIRMAN 3ABER: SO a s  i t  r e l a t e s  to t h e  

damages and t h e  f r a u d  i ssue ,  you t h i n k  t h a t  

app rop r ia te l y  belongs i n  cour t?  

MR. MCCABE: Yes ,  ma'am. 

CHAIRMAN JABER: You are u rg ing  us t o  make 
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a dec is ion  on the  p o l i c y  issue. 

MR. McCABE: That's c o r r e c t .  However, i f  

you were t o  determine t h a t  i t  doesn ' t  belong i n  

c o u r t ,  our p o s i t i o n  would be t h a t  you go ahead 

and take  t h i s  issue,  and you d o n ' t  defer  i t  t o  

the FCC. 

CHAIRMAN 7ABER: Commissioners, do you have 

any quest ions o f  Mr. McCabe? 

M r .  Twomey. 

MR. TWOMEY: Madam cha i  r and Commi ss ioners,  

I would -- 
CHAIRMAN JABER: 

t o  speak t o ?  Come on. 

MR. HATCH: Go ahead. 

well, M r .  Hatch, you want 

CHAIRMAN JABER: No, f think I would l i k e  

t o  hear from a l l  t h e  i n d u s t r y  f i  r s t .  Go ahead. 

MR. HATCH: We would suppor t  t h e  SSI 

request t h a t  you asser t  j u r i s d i c t i o n  over t h e  

s u b j e c t  mat te r  and then d e f e r  pending t h e  FCC. 

A t  t h e  end o f  t h e  day, regard less o f  who's 

winning or  who's l o s i n g ,  t h e  FCC w i l l  make t h i s  

dec is ion ,  and i t  w i l l  make whatever dec is ion  you 

make i n  t h e  i n t e r i m  probably  wrong, because you 

w i l l  n o t  guess  cons is ten t  w i t h  what t h e  FCC d i d .  

It j u s t  s t a t i s t i c a l l y  probab ly  won ' t  happen. 
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COMMISSIONER BAEZ: YOU Cal l  Say i t ' s  

consistent  -- 

CHAIRMAN JABER: SO why are we going -- 
yes, so why -- as I r e c a l l ,  t h i s  is -- 

(Simultaneous conversation .> 
MR. WATCH: It would be a f o r t u i t o u s  

occurrence t h a t  i t  matches precise ly  what the  

FCC decided i t  was going t o  do. 

CHAIRMAN 3ABER: AS I recall t h i s  i s  why I 

was so  adamant i n  having that issue poss ib ly  

decided i n  t h e  spring by the FcC so t h a t  t h i s  

agency would not  expend resources and waste i t s  

t i m e  deciding an issue  t ha t  would only  be 

preempted. 

MR. HATCH: I agree wi th  you, and I s t i l l  

th ink  -- w e l l ,  now t h a t  the  FCC i s  i n  f a c t  

moving, there's j u s t  so much pressure f o r  them 

t o  move t h a t  t h e y  c a n ' t  -- 
CHAIRMAN JABER: J u s t  because an FPRM fS 

g o i n g  to be i s s u e d  doesn't mean movement. 

Mr. Twomey. M r .  TwOmey, and then we'll l e t  

MS Summer1 i n respond. 

MR. TWOMEY: Madam chai r -- 
CHAIRMAN JABER: oh, y o u ' r e  not done? 

(Laughter 1 
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CHAIRMAN JABER: Go ahead, Tracy. I'm 

s o r r y .  GO ahead. 

MR. HATCH: To your  quest ion  about t h e  

f r a u d  complaints, i t  i s  t r u e  t h a t  you d o n ' t  -- I 
won't concede you d o n ' t  have damages 

j u r i s d i c t i o n ,  because ~ ' r n  s t i l l  going t o  f i g h t  

that sooner or  l a t e r ,  someday. But t h e  real  

p o i n t  i s ,  i f  the  core s u b j e c t  m a t t e r  o f  the  case 

a t  i s s u e  i s  whether access charges apply,  i f  

access charges don't app ly ,  it: obviates t h e i  r 

f r a u d  and t h e i  r conversi on and t h e i  r un jus t  

en r i  chment c l  a i m s .  

CHAIRMAN JABER: Go ahead, M r .  Twomey. 

MR. TWOMEY: Madam Chai r and Commissioners, 

1 want t o  s t a r t  by saying just because y o u ' r e  

paranoid doesn't mean t h a t  someone st-ill i s n ' t  

ou t  t o  g e t  you. okay? 

MR. GROSS: O r  f rom your l i p s  to God's 

ears. 

(Laughter .> 
MR. TWOMEY: This i s n ' t ,  as M r .  Dickens 

says, a million d o l l a r  case. It might be a $100 

m i l l i o n  case or  more. 

when I was r a i l i n g  w i th  my F l o r i d a  U t i l i t y  

watch hat on t r y i n g  t o  g e t  t h e  Governor t o  v e t o  
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t h i s  l e g i s l a t i o n ,  one o f  the  t h i n g s  I poin ted  

out  repeated ly  was t h e  f a c t  t h a t  they had b u i l t  

i nto t h i  s 1 egi  s l  a t i o n  t h e  VOIP t r i  gger , that 
u s i  rig some t o t a l  1 y unre l  a ted i ssue would t r i  gger 

circumstances whereby you would be d i v e s t e d  o f  

t h e  necess i ty  and responsi b i  1 i ty of h e a r i  ng t h e  

access f e e  cases t h a t  are before  you now, t h e  

three cases, and that t he  r a t e  increases would 

probably jump by 50 t o  $100 m i l l i o n  more per 

year au tomat i ca l l y .  And w e ' r e  a t  tha t  po in t  

now. 

AS your s t a f f  has indicated i n  t h e  l a s t  

page o f  t h e  recommendation, i f  -- l e t  me get my 

glasses ou t .  

second page under t h e  paragraph "Current 

Sta tu to ry  Provll' s i  ons, " down about  t h e  m i  d d l  e ,  

Section 364.164@), F l o r i d a  Sta tu tes  -- 

They say at t h e  middle  o f  t h e  

COMMISSIONER BRADLEY: D i d  YOU say on t h e  

l a s t  page? 

MR. TWOMEY: S i  r? 

COMMISSIONER BRADLEY: Last  page? 

MR. TWOMEY: o f  the s t a f f  p a r t ,  s i r ,  yes. 

COMMISSIONER BRADLEY: oh, okay. 

MR. TWOMEY: There's only two pages o f  your 

s t a f f ' s  d i scuss ion .  
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COMMISSIONER DAVIDSON: Are YOU under 

"Current S ta tu to ry  Prov i  s i  ons"? 

MR. TWOMEY: Y e s ,  sir. And i t  says t h a t  

p r o v i s i o n  o f  the  s t a t u t e  f u r t h e r  s ta tes  t h a t  i f  

t h e  FCC o r  the  FPSC i ssues  a f i n a l  order 

determi n i  ng VOIP s e r v i  ce o r  i t s  f u n c t i o n a l  

equ iva len t  are not  sub jec t  t o  t h e  payment o f  

access charges t o  l o c a l  exchange companies as 

s p e c i f i e d  i n  t h e  L E C S ' S  t a r i f f s  o r  

in te rconnect ion  agreements, then t h e  LECs are 

al lowed t o  reduce t h e i  r access charges t o  t h e i  r 

respec t ive  rec i  procal  compensati on ra tes  i n a 

revenue-neutral manner as i f  t h e  FPSC had 

approved each LEC'S p e t i t i o n  t o  reduce i t s  

access charges. 

NOW, as you a l l  will r e c a l l ,  I t h i n k ,  t h e  

p e t i t i o n s  be fore  you now ask t o  reduce access 

fees  t o  -- I t h i n k  i t ' s  roughly  i n  the 

neighborhood o f  a l i t t l e  bit under a penny f o r  

Bel 1 south and somepl ace i n t h e  neighborhood o f  

-- I want t o  say t w o  cents  f o r  t h e  o ther  two,  

S p r i n t  and Verizon. 

c u r r e n t  l e v e l s  requi  r e  l o s t  access revenues o f  

3 5 5 . 5  m i l l i o n  and corresponding r a t e  inc reases  

i n  an equal amount. 

Those reduct ions f rom t h e i  r 
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- 

The r e c i  procal compensation r a t e  i s 

something on t h e  order o f  one-tenth o f  one 

cent.  SO i ns tead  o f  going t o  one penny, 

Bel lsou th  would go down t o  a tenth o f  a penny. 

Ins tead of going down t o  two cents ,  Ver izon  and 

s p r i n t  would be going down t o  one- ten th  o f  one 

cent.  okay? 

NOW, at one t i m e  I s t a r t e d  t o  t r y  and 

c a l c u l a t e  how much revenue t h a t  would add, and 1 

gave up. I mean, I could do i t ,  bu t  I j u s t  

stopped. I d i d n ' t  have t ime.  

COMMISSIONER BAEZ: We know you could.  

MR. TWOMEY: But i t ' s  a boa t - l oad  o f  money. 

And the  LECs can t e l l  you. I f  you ask t h e  LECs 

how much more would i t  take t o  g e t  down t o  

one-tenth o f  one cent, they could tell you. 

They've f i g u r e d  i t  out ,  I ' m  sure. 

So we're a t  t h e  p o i n t  now that i f  you a l l  

take i n t o  your bosom t h i s  case and decide t h a t  

access fees  a r e n ' t  appropr ia te,  t h e  good news 

i s ,  you d o n ' t  have t o  hear those cases i n  mid 

December. The bad news i s ,  you don't have t o  

hear those cases i n  December because the s t a t u t e  

these f o l k s  drew up says t h a t  i f  t h a t  happens, 

e i t h e r  by yourselves or  the  FCC, a l l  b e t s  a re  
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off, t he  cases are o f f ,  they come i n ,  and they  

reduce t h e i r  ra tes  on access down t o  one- tenth 

o f  one cent and r a i s e  t h e i r  local ra tes  even 

more than t h e y ' r e  now proposing, and you d o n ' t  

have a t h i n g  t o  say about i t . 

COMMISSIONER DAVIDSON: We1 1 , I don ' t t h i  nk 

anyone has suggested t h a t  we say -- t h a t  we make 

t h a t  statement t ha t  VOIP i s  no t  sub jec t  t o  

regu la t i on .  I t h i n k  t h e  argument i s  t h i s  i s  

w i t h i n  the subject  ma t te r  o f  t h e  PSC and i t  

would come here, b u t  n o t  t h a t  we would i s s u e  t h e  

dec la ra t i on  t h a t  would then t r i g g e r  the  scenario 

you've j u s t  descr ibed. 

MR. TWOMEY: well, i t  seems to me, 

Commissioner, t h a t  i f  i t  comes here, you 've go t  

-- a co in  toss isn't r i g h t ,  b u t  you have t w o  

choices,  as I see i t . YOU say t h a t  access 

charges are i n  f a c t  owed t o  t h e  LECS, and I ' m  

no t  going t o  take  a p o s i t i o n  on t h a t ,  o r  you say 

they  don ' t .  

And i f  you say t h e y  a r e n ' t  because you want 

t o  allow and encourage t h e  propagation o f  t h i s  

new technology and a l l  t h a t  k ind  of t h i n g ,  k i n d  

o f  like the  business w i t h  the  I n t e r n e t  and ISP 

charges not  being taxed,  i f  you do t h a t ,  t hen  
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increases are going t o  go up even h ighe r  than i s  

be ing  requested now, and you won ' t  have a say 

about i t .  

There won' t  be any p u b l i c  i n t e r e s t  t e s t .  

There won ' t  be any r e s i d e n t i a l  b e n e f i t  t e s t .  

There won ' t  be any t e s t  a t  a l l .  T h e y ' l l  do it, 

because they drew the  s t a t u t e  t h a t  way t o  say 

t h a t  i t  happens au tomat ica l l y  as i f  you decided 

i n  t h e i r  f avo r .  

COMMISSIONER DAVIDSON: Wel l ,  I understand 

your concern, b u t  a cou r t  c a n ' t  make t h e  

determi n a t i o n  o f  whether t h e  payment o f  switched 

network access ra tes  o r  o the r  i n t e r c a r r i e r  

compensation r e l a t e d  t o  VOIP i s  -- 1 mean, t h a t  

real ly  i s  an i s s u e  w i t h i n  t h e  purv iew o f  t h e  PSC 

o r  t h e  FCC. 

MR. TWOMEY: Yes, s i r .  B u t  what 

M r .  Dickens -- your s t a f f  ha5 g i ven  you a couple 

o f  choices here, and so 1 want t o  make a 

recommendation. I ' v e  g iven you my f e a r .  M y  

fears  a r e  r e a l .  I f  t h i s  happens, what I sa id  i s  

going t o  -- you know, i f  you make a d e c i s i o n  on 

t h i s ,  you know, you take i t  i n  v o l u n t a r i l y  and 

decide t h i s ,  you need t o  know t h a t  i f  you make 
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the decis ion t h a t  access fees a r e n ' t  charged, 

ra tes  are going t o  go through the  r o o f .  

COMMISSIONER DAVIDSON: Well,  what i f  we 

decide phone t o  phone, VOIP f o r  phone t o  phone 

i s  sub jec t  t o  access f e e s ,  maybe phone t o  PC i s  

no t ,  PC t o  PC i s  n o t ,  and PC t o  phone is n o t ,  

b u t  perhaps phone to phone i s .  And I'm not 

saying t h a t ' s  what we would do, b u t  there  are  

l o t s  o f  scenar ios.  Or, as Commissioner Baez 

j u s t  sa id ,  what i f  we ho ld  t h a t  i n  abeyance and 

don t make that dete  r m i  nati on? 

MR. TWOMEY: Wel l ,  s i r ,  t h a t  may be t r u e .  

And as you w i l l  recall cour ts  t y p i c a l l y  -- 

a l though t h i s  i s  n o t  a cou r t ,  bu t  i t ' s  an 

admi n i  strati ve cou r t  . cou r t s  a re  t y p i  call y 

l o a t h  t o  make dec is ions  they don't have to. And 

M r .  Dickens has s a i d  we've s t y l e d  our case i n  

t h e  nature o f  f r a u d  and t o r t  and so f o r t h ,  and 

we're seeking damages, none o f  which you can 

decide. NOW, i f  i t  t u r n s  ou t  -- so you c a n ' t  

decide t h e  core i s sues  i n  t h i s  case, as he 

says. we're l o s i n g  money. we want t h a t .  okay? 

I would suggest t o  you t h a t  you stay ou t  of 

t h e  case. There's no problem. I f  he w ins  o r  

loses  and they take  i t  t o  the  F i  r s t  DCA and 
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somebody else  i n  another c i  rcu- i t  g ives  a 

c o n t r a r y  deci  s i  on, then you have c o n f l i c t  c e r t .  

You know, i t  can go t o  -- t y p i c a l l y  -- I mean, 

i t  cou ld  e s s e n t i a l l y  go t o  t h e  Supreme Court .  

You don ' t  need t o  do i t . And so I ' m  -- 

w i t h o u t  having read i n  d e t a i l  t h e  p leadings,  I 

f i n d  h i s  answer t o  be appeal ing.  YOU c a n ' t  

dec ide t h e  damages issue. 

t o r t i o u s  o r  f raud  issue. SO 1 would say leave 

i t  w i t h  t h e  C i r c u i t  cou r t ,  see what they  do, and 

d o n ' t  take onto yourse l f  a d e c i s i o n  t h a t  might 

inc rease the  rates o f  t h e  customers o f  t h i s  

YOU c a n ' t  decide the  

s t a t e  another $100 m i  11 -ion. 

COMMISSIONER BAEZ: M r .  Twomey -- 

CHAIRMAN JABER: M r .  Twomey -- 
COMMISSIONER BAEZ: oh, I ' m  s o r r y .  Go 

ahead. 

CHAIRMAN JABER: w i t h  regard t o  what you 

s a i d  on t h e  cour t  dec id ing t h e  f r a u d  i s s u e  o r  

no t ,  l e t ' s  say h y p o t h e t i c a l l y  speaking, even i f  

legally t h e  c o u r t  shou ldn ' t  decide any p o l i c y  

dec is ions ,  bu t  they do, as i t  r e l a t e s  t o  the  

s t a t u t e ,  a cou r t  dec is ion  doesn ' t  t r i g g e r  t h e  

s t a t u t e .  

MR. TWOMEY: It does n o t .  Only -- 
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CHAIRMAN JABER: The s t a t u t e  i s  Clear,  PSC 

o r  FCC. 

MR. TWOMEY: Yes, ma'am. 

CHAIRMAN JABER: So what the  c o u r t  may or 

may not do won't t r i g g e r  the  implementat ion o f  

t h e  p e t i t i o n s  bei  ng accelerated . 
MR. TWOMEY: Tha t ' s  co r rec t .  

COMMISSIONER BAEZ: W e l l ,  my quest ion  i 5 

r e l a t e d  t o  tha t .  You're saying a l l  o f  t h i s  w i t h  

t h e  full knowledge t h a t  on some l e v e l ,  fo r  some 

indeterminate t i m e  -- we don ' t  know how t h a t  

i s .  We've heard l o t  o f  talk about how l o n g  i t  

might  take o r  how l o n g  i t  might no t  take. 

The fuse i s  a l ready  l i t  on t h i s  t h i n g .  I 

mean, there's going t o  be an FCC dec is ion .  That 

t r i g g e r  -- and t h a t ' s  c e r t a i n l y  somethi ng t h a t  

we can't c o n t r o l .  I mean, do you f e e l  t h a t ?  f: 

mean, do you agree w i t h  tha t?  Regardless o f  

what our p a r t i c i p a t i o n  winds up being o r  n o t  -- 

MR. TWOMEY: M r .  Dickens s a i d  t h a t  h e ' s  had 

cases take 11 years  t o  ge t  resolved. okay? 

AS somebody t h a t  represents consumers, 

l i t t l e  old l ad ie s ,  l i t t l e  o l d  men, t h e  e l d e r l y ,  

I ' m  no t  -- I c o u l d  care l e s s  about how -- r i g h t  

now, how the  FCC o r  t h e  commission comes down on 
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t h i s .  I argued t h a t  t h i s  t r i g g e r  was 

i r r e l e v a n t ,  i t  d i d n ' t  belong i n  the re ,  and t h a t  

-- i t  just d i d n ' t  belong. 

so, you know, my answer t o  you, 

Commissioner, i s  t h a t  i f  y o u ' r e  saying t o  me, 

I ' m  going t o  wres t le  you down and take  f i v e  

bucks from you now, or  I migh t  do i t  nex t  month, 

I ' m  going t o  p i c k  next month. 

COMMISSIONER DAVIDSON: I would pay 20 t o  

see i t  happen now. 

(Laughter .> 
MR. TWOMEY: You know what I ' m  saying. I f  

you de fe r  -- 

(simultaneous conversat i  on.) 

MR. WOMEY: If you d e f e r  t h i s  dec is ion ,  

i t ' s  i n  t h e  i n t e r e s t  o f  ra tepay ing  consumers t o  

d e f e r  t h i s  dec is ion  as l o n g  as possib le ,  even i f  

i t ' s  known w i t h  c e r t a i n t y  t h a t  i t  w i l l  happen 

next year.  okay? But i t ' s  n o t  known t h a t  i t  

w i l l  happen next  year. 

COMMISSIONER BAEZ: You're r i g h t .  Can you 

s t i l l  -- is t he re  a s o l u t i o n  i n  your mind where 

we can s t i l l  -- we can still respect t he  

j u r i s d i c t i o n  o f  t h i s  Commission and no t  -- and 

n o t  do anyth ing t o  t r i g g e r  -- you see what I ' m  
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sayi ng? 

MR. TWOMEY: Y e s ,  I do. 

COMMISSIONER BAEZ : And I' m hav i  ng t roubl  e 

t u r n i n g  my back on t h i s  when i t ' s  so c lear ly  -- 

when we so c l e a r l y  have something t o  do w i t h  

i t .  I t h i n k  even M r .  Dickens would agree w i t h  

t h a t .  DO you see what I ' m  -- 

MR. TWOMEY: Yes ,  1 do. And I t h i n k  t h e  

answer i s ,  as he suggested, t r a c k  t h e  case, i f  

you need t o ,  f i l e  an amicus. It w i l l  drag on a 

l i t t l e  b i t .  And then I t h i n k  the  b e s t  idea  i s  

f o r  me and t h e  AARP and others t o  t r y  and g e t  

l e g i s l a t i o n  f i l e d  t h a t  r i p s  out  that damnable 

V O I P  t r i g g e r  p r o v i  s i  on, 

COMMISSIONER DAVIDSON: You shou ld  go over 

t o  Baker County and t a l k  t o  the  judge as  w e l l .  

we're b r i n g i n g  i t  -- 

MR. TWOMEY: A n y w a y ,  t h a t ' s  -- those are  my 

f e a r s ,  which are  r e a l .  And you ' re  r i g h t .  I t  

may -- t h e  f u s e  i s  l i t . That doesn't mean i t  

can ' t  be -- 

COMMISSIONER BAEZ: No, b u t  it could t ake  

-- i t  cou ld  take  11 years. I mean, we r e a l l y  

don ' t know. you ' r e  absol  u t e l  y r i  g h t  

MR. TWOMEY: And we would l i k e  i t  t o .  You 
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know, b e t t e r  t o  l i v e  t o  f i g h t  another day. So 

my adv ice would be s tay  ou t  o f  it, except t o  

mon i to r  i t ,  t r a c k  t h e  case, i f  you f e e l  i t  

necessary t o  have amicus p leading,  and then see 

what happens. 

CHAIRMAN JABER: MS,  Summer1 i n I promi sed 

you an oppor tun i ty  t o  respond, and then 

Commissioner Baez has a quest ion.  

MS.  SUMMERLIN: I'm not going t o  be labor  

any th ing .  

t h i  ng. 

I j u s t  have t o  respond t o  t h e  f raud  

Th is  business about t h i s  be ing a f r a u d  

case, t he re  are f i v e  counts t o  t h i s  compla in t ,  

and they are c i  r c u i t  Cour t  -- t h e y '  re t h e  counts 

that you would l i t i g a t e  i n  a C i r c u i t  c o u r t .  The 

problem i s ,  the  core i s s u e  here i s  whether 

access charges are approp r ia te  f o r  p rov ide rs  o f  

v o i c e  serv ices.  T h a t ' s  t h e  core. T h a t ' s  t h e  

g u t  of i t . 

I f  t h a t  dec is ion  is determined in t h e  

approp r ia te  regu la to ry  forum, wherever t h a t  -- 
whether i t  ends up here o r  at the FCC l e v e l ,  

obvious ly ,  t h e  FCC i s  go ing  t o  make t h e  

dec i s ion .  If there  were -- 
CHAIRMAN JABER: what were the f i v e  counts, 
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Ms. Summerlin? I t h i n k  t h a t ' s  impor tan t .  

MS. SUMMERLIN: Unjust  enrichment, 

conversion, breach o f  contract,  t h e  r e s a l e  

agreement, t h e  t a r i f f .  

COMMISSIONER BAEZ: Can I j u s t  ask a 

quest ion? I c a n ' t  even -- I c a n ' t  remember 

having stepped i n t o  a courtroom where I wasn' t  a 

defendant, so -- maybe more on t h a t  -- 

(Laughter.) 

COMMISSIONER BAEZ: M s .  Surnmerlin, what 

you ' re  desc r ib ing  i s  a defense. 

thrown up t h i s  -- w h a t  you keep say ing,  t h i s  

core ques t ion  i s  i n  f a c t  a defense, o r  am 1 

missing -- am I f o r g e t t i n g  a couple o f  chapters 

here? 

I guess you've 

COMMISSIONER DAVIDSON : D i  d you r a i  se t h i  s 

as a defense? 

COMMISSIONER BAEZ: Did  you r a i s e  t h i s  as a 

defense? 

MS. SUMMERLIN: I f i l e d  a mot ion  t o  dismiss 

f o r  l a c k  o f  sub jec t  matter j u r i s d i c t i o n .  

t h a t ' s  determined, then you f i l e  your answer and 

defenses a t  a l a t e  p o i n t .  

u n t i l  

COMMISSIONER BAEZ: Okay. A l l  r i g h t .  

CHAIRMAN JABER: But t h e  reason I asked 
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what counts there  a re  i s  because there  i s  a 

p r o v i s i o n  i n  your resa le  agreement, which you 

enclosed f o r  u s ,  and I apprec iate t h a t ,  t h a t  

does s p e c i f i c a l l y  say any l e g a l  proceeding w i l l  

come i n  f r o n t  of t h e  c o u r t  f o r  Baker County. 

MS. SUMMERLIN: w e l l ,  Commissioner, o r  

chairman -- 

CHAIRMAN JABER: N o t  f o r  long. 

MS. SUMMERLIN: I guess what M r .  Twomey Was 

t a l k i n g  about, i t ' s  t h e  same concept. It's l i k e  

you a l l  s i t t i n g  here today a t  agenda on these 

very major dockets t h a t  you've go t  and c a l l i n g  

up t h e  judge over i n  Baker County and say ing,  

"what do you t h i n k  about t h i s ? "  I mean, t h i s  is 

how we' r e  t u r n i  ng t h i  s who1 e t h i n g  upside-down. 

The guts o f  t h i s  case a re  p o l i c y  i s s u e s  

t h a t  have no t  been determined yet by anybody. 

There's nobody saying t h a t  a VOIP prov ide r  has 

t o  pay access charges. 

body anywhere say ing t h a t .  It's a pending, 

l i v e ,  open issue.  And Northeast F l o r i d a  i s  

jumping the  gun. 

There 's  no r e g u l a t o r y  

T h a t ' s  t h e  bottom l i n e .  

NOW, t h e y ' r e  go ing  t o  say t h a t  my c l i e n t  i s  

a t e r r i b l e  e v i l  guy because he 's  over t h e r e  

p rov id ing  these VOIP serv ices  and no t  pay ing 

~ ~ ~ _ _ _ _ ~  ~ ~ ~ _ _ _ _ _ _ ~  
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every penny o f  access charges t h a t  Nor theast  

F l o r i d a  wants. I mean, I would do t h e  same 

t h i n g  i f  I was in h is  p o s i t i o n .  

But t h e  p o i n t  is, t h i s  d e c i s i o n  has t o  be 

made by t h e  appropr ia te r e g u l a t o r y  body. YOU 

have an e n t i r e  scheme, s t a tu to ry  scheme here, 

and t h e r e  are  so many poss ib le  r a m i f i c a t i o n s  t o  

t h i s  k i n d  of a decis ion,  i t  c a n ' t  be j u s t  l e f t  

over f o r  a company t h a t  has decided -- I guess 

l e t  me go back t o  the idea o f  what 's  appropr ia te  

f o r  a c i  r c u i t  Court.  I f  a phone company owes 

another phone company money and t h e r e  i s  no 

issue whatsoever about t h a t  deb t  be ing owed, 

then t h a t ' s  an appropr ia te place t o  go t o .  YOU 

go t o  the c i r m  

YOU know what? I ' m  

I disagree 

w i t h  t h i s .  I'M going t o  p o i n t  out  what t h e  

chairman is saying. This  i s  compel l ing,  and I 

j c  oked a t  th'i-s be fo re .  And i t ' s  not  

st a cho ice  of forum; i t ' s  an exc lus i ve  choice 

o f  q u m  c a l l e d  p a r a g r a d 2 8 . 1 .  - -  Thank you so 

much, chai rman. 

-_I--_ 

\------ - 

"Any mat ter  pe r ta in ing  t o  t h i s  agreement 

s h a l l  be submit ted exc lus i ve l y  f o r  t r i a l  before 
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t h e  C i r c u i t  Court, o r  i f  s u c h  cour t  s h a l l  n o t  

have j u r i s d i c t i o n "  -- and t h a t ' s  f o r  t h e  c o u r t  

t o  decide, no t  us -- "then before any o t h e r  

c o u r t  o r  admi n i  s t r a t i v e  body. The p a r t i e s  

consent and submi t t o  the  exc lus ive  j u r i  sdi  c t i  on 

o f  any such cour t  and agree t o  accept s e r v i c e  o f  

process. ' I  

I mean, the re  a r e  ve ry  s p e c i f i c  bases f o r  

d i  sregard i  ng an exc lus i ve  choi ce of forum 

agreement, and t h a t ' s  n o t  f o r  us t o  decide. 

Tha t ' s  f o r  the  c o u r t  t o  decide. I mean, I 

understand the  p o l i c y  issues,  bu t  t h i s  i s  -- 

t h a t  paragraph i s  c r i t i c a l l y  impor tant  f o r  me. 

CHAIRMAN JASER: Ms. Summerlin, t h a t ' s  what 

1 was t r y i n g  t o  reconc i l e .  I haven't heard 

any th i  ng yet i n you r presenta t ion  t h a t  

d i  s t i  ngui shes t h e  i mportance o f  t h a t  p r o v i  s i  on 

i n  a mutual ly  executed resa le  agreement. 

MS. SUMMERLIN: TWO p a r t i e s  cannot confer  

j u r i s d i c t i o n  where i t  doesn ' t  e x i s t .  

argument t h a t  we a r e  making i s  t h a t  t h e  

Commission has e x c l u s i v e  j u r i s d i c t i o n  i n  t h e  

State o f  F l o r i d a  over  i s s u e s  deal ing w i t h  

And the  

t e l  ecommuni ca t ions  . 
I f  t h e  c o u r t  - -  t h e  c o u r t  -- c u r r e n t l y  we 
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have a motion t o  dismiss, and t h e  c o u r t  has t o  

have a hear ing on t h a t  t o  make a de terminat ion  

on whether t o  g ran t  i t  o r  no t .  what I am here 

asking t h e  Cornmi ssion t o  do i s t o  i n te rvene  and 

weigh i n  on t h i s  issue t o  p o i n t  out  t h a t  these 

pol-icy issues -- i f  you read t h i s  complaint ,  1 

don't t h i n k  i t  w i l l  take much t ime  t o  r e a l i z e  

t h a t  t h e  fundamental issue here i s  whether 

access charges apply t o  a p r o v i d e r  o f  v O I P  

serv ices .  That ' s  the  fundamental i s s u e .  

Nobody has determined t h a t  i s s u e .  And j u s t  

because t h e r e ' s  a resale agreement t h a t  says 

t h a t  any d ispute  on t h a t  r e s a l e  agreement should 

take place i n  a p a r t i c u l a r  c i  r c u i t  Court ,  t h a t  

does n o t  dispose o f  t h i s  much more fundamental 

j u r i s d i c t i o n a l  i ssue  i n  terms o f  t h e  s t a t u t o r y  

scheme and t h e  p o l i c i e s  regard ing  

t e l  ecommuni ca t ions  t h a t  need to be determi ned by 

the  F l o r i d a  PSC and t he  FCC. 

CHAIRMAN JABER: The r e s a l e  agreement was 

f i l e d  here and approved by t h e  Commission 

a d m i n i s t r a t i v e l y ?  

MS.  SUMMERLIN: Uh-huh. 

CHAIRMAN JABER: N o  one took i s sue  w i t h  

t h a t  p r o v i  s i  on? 
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MS. SUMMERLIN: Those are not uncommon 

p r o v i s i o n s .  That does not -- 

CHAIRMAN JABER: Okay. No one took i s s u e  

w i t h  t h a t  p r o v i s i o n  t h a t  you a l l  r e c a l l ?  

MS. SUMMERLIN: Not t h a t  I'm aware O f .  I 

was not  invo lved w i t h  them a t  t h e  t ime  t h a t  they  

d i d  t h a t .  

CHAIRMAN JABER: A11 r i g h t .  Commissioners, 

what 's your pleasure? Commissioner Baez, o r  

have you a1 ready asked your -- what 's your 

pleasure? I hate tu borrow -- 

COMMISSIONER DAVIDSON: I'm no t  speaking 

u n t i l  I hear f rom Commissioner Deason. 

CHAIRMAN JABER: There you go. I ha te  to 

borrow from t h i n g s  M r .  Twomey says every  once i n  

a w h i l e ,  but  he s a i d  l o a t h  t o  tak ing on cases 

where you d o n ' t  have t o .  

t a k i n g  on more cases, per iod .  

I ' m  just l o a t h  t o  

S O ,  Commissioners, what's your pleasure?  

I f  t h e  m a j o r i t y  o f  the  Commissioners feel i t  

necessary t o  -- 

COMMISSIONER DAVIDSON: I say we i n t e r v e n e ,  

c rea te  a docket, and p u t  commissioner Baez, o r  

i t  w i l l  be chai  rman Baez, as the head o f  t h a t  

docket. 
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COMMISSIONER BAEZ: Have YOU got two more? 

CHAIRMAN 3ABER: And i s  the re  a second? 

(Laughter.) 

COMMISSIONER BAEZ: I t h i n k  maybe I can put  

my hundred d o l l a r s  on t h e  t a b l e ;  r i g h t ?  

CHAIRMAN J A B E R :  Commi ssioners ,  YOU know, 

a l l  o f  t h e  p a r t i e s  have done  a g r e a t  j o b  i n  

g i v i n g  us bo th  sides of t h e  issue.  

Ms.  Sumrnerlin's p o i n t  i s  tha t  You've go t  t o  

reach the  p o l i c y  quest ion to even g e t  to t h e  

a l l e g a t i o n s  o f  f r a u d  a n d  u n j u s t  e n r i c h m e n t ,  and 

I don't want t o  make l i g h t  o f  t h a t .  

On t h e  o ther  hand,  l o t s  o f  fuses have been 

l it, f r a n k l y ,  n o t  j u s t  a t  the  FCC. We do -- 

without g e t t i n g  i n t o  t h e  mer i ts  o f  the  cases we 

have pending i n  f r o n t  o f ,  those fuses have been 

l i t  as  w e l l .  

B u t  I do have an apprec ia t i on  f o r  what 

M r .  Twomey po in ted  o u t  w i t h  regard t o  t r i g g e r i n g  

t h a t  p a r t  o f  t h e  s ta tu te ,  a n d  1 f i n d  comfor t  

t h a t  a c o u r t  dec id ing c e r t a i n  aspects doesn ' t  

t r i g g e r  t h a t  p a r t  o f  t h e  s t a t u t e .  

recognize t h e  r i s k  you take,  as  you may have 

c o n f l i c t i n g  decis ions,  b u t  is t h a t  r e a l l y  a 

problem we have? 

And 1 
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d i  smi ss . 

what are our have a quest ion o f  our s t a f f .  

op t ions  post mot i  on t o  d i  smi ss? 

MS. KEATING: Post t h e  court's dec is ion? 

COMMISSIONER BAEZ: Post t h e  mot ion  to -- 
a f t e r  t h e  mot ion t o  dismiss i s  r u l e d  on. 

See, the  way I ' m  seeing i t  i s  t ha t  t h e  

motion to dismiss i s  a c t u a l l y  th rowing  up the  

quest ion f o r  t h e  c o u r t  t o  say, yeah, we do have 

j u r i s d i c t i o n ,  o r  no, we don ' t  have j u r i s d i c t i o n ,  

and i t  i s  going t o  answer -- i t  i s  g o i n g  t o  

answer one o f  t h e  fundamental quest ions.  

CHAIRMAN JABER: MS.  Summerlin's mot ion t o  

Right ,  t h a t  mot ion  t o  COMMISSIONER BAEZ: 

d i  smi ss , exact1 y . 
MS. KEATINC:  YOU could s t i l l  i n t e r v e n e  

and, as T t h i n k  a couple o f  t he  speakers 

i nd i ca ted ,  a c t  as a f r i e n d  o f  t h e  cou r t ,  

probably f i l e  an amicus. 

nagging concern i n  t h e  back o f  my head about 

what r a m i f i c a t i o n s  an amicus on t h i s  i s s u e  might 

have f o r  purposes o f  t r i g g e r i n g  t h e  s t a t u t e .  

It's not  r e a l l y  a dec is ion ,  b u t  then  again,  

presumably -- 

1 have a l i t t l e  
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COMMISSIONER BAEZ: Have we ever  -- has 

t h i s  Commission ever appealed, you know, really 

a f f i  rmat ive ly  appealed a d e c i s i o n  o f  a c i  r c u i  t 

Cour t  on t he  grounds t h a t ,  hey, t h a t  was our 

d e c i s i o n  t o  make and n o t  yours? 

CHAIRMAN JABER: We have t o  be  a pa r t y ,  

d o n ' t  we? Don' t  we have t o  be a par ty?  Tha t ' s  

why -- 
MS. KEATING: I t h i n k  you have t o  a c t u a l l y  

be a pa r t y .  

CHAIRMAN JABER: And even an am+kUS -- 

COMMISSIONER BAEZ: Doesn' t  even g e t  YOU i n  

t h e  -- 

CHAIRMAN JABER: Righ t .  I t ' s  my 

r e c o l l e c t i o n  -- and we would have t o  ask 

M r .  smi th  and M r .  Melson, b u t  i t ' s  my 

r e c o l l e c t i o n  even as an am-icus, t h a t  doesn' t  

con fer  r i g h t s  as a p a r t y .  You have t o  f i l e  a 

p e t i t i o n  t o  in tervene.  

shaking t h e i r  head yes. 

tots of people a re  

COMMISSIONER BAEZ: 

t h e i r  head. 

CHAIRMAN JABER: 

t h e i r  head. 

Too many people shaking 

COMMISSIONER BAEZ: 

TOO many people shaking 

YOU know, 1'11 tell 

_ _ ~  
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you, Commissioners, I have a problem t u r n i n g  a 

b l i n d  eye. I do apprec iate M r .  Twomey's t a k e  on 

a l l  t h a t ,  because I -- (gap i n  tape) -- want t o  

do anything by accident ,  bu t  a t  t h e  same time, 

you know, I can s t i l l  see the area f rom which we 

can operate and still mainta in  c o n t r o l  so t h a t  

t h e  bad t h i n g s  tha t  MI-. Twomey pu rpo r t s  t o  

happen d o n ' t  happen, and y e t  we' r e  n o t  s h i  r k i n g  

our  responsi b i  1 i t y  or -- 

CHAIRMAN JABER: How do you address -- I 

appreciate t h a t  concern and d o n ' t  necessar i  1 y 

disagree w i t h  it, b u t  how do you address 

M r .  Dickens's p o i n t  t h a t  the r e l i e f  t h e y ' r e  

seeking i n  t h e  c i  r c u i  t cour t  is n o t  r e l i e f  we 

could address anyway? Are we h o l d i n g  up t h e  

r e l i e f  they're seeking i f  we -- 

COMMISSIONER BAEZ: W e l l ,  let's see i f  -- 

l e t ' s  say t h a t  t h e  mot ion p lays out. L e t ' s  play 

i t  step by step .  Let's say i f  t h e  mot ion t o  

dismiss p lays  o u t  because t he  c o u r t  u l t i m a t e l y  

answers the  ques t i on  t h a t  i s  p laced be fo re  i t  

and says do we have j u r i s d i c t i o n  t o ,  i n  essence, 

decide an access charge quest ion o r  no t ,  and 

they say no, we d o n ' t ,  where are we? 

CHAIRMAN 7ABER: w e l l ,  it i s  n o t  unheard o f  
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f o r  a c o u r t  t o  say -- 

COMMISSIONER BAEZ: The C i r c u i t  Court can 

d e f e r  t h e  question. 

CHAIRMAN JABER: Yes, exac t l y .  They c o u l d  

say go o f f  and decide -- g e t  t h e  p o l i c y  i ssue  

decided and then come back t o  us .  And, you 

know, t h i s  came up no t  v e r y  long ago a t  i n t e r n a l  

a f f a i r s .  NOW, whether i t ' s  done a t  our urging 

or t h e  c o u r t ' s  urg ing i s  t h e  quest ion we have i n  

f r o n t  o f  us today. 

COMMISSIONER BAEZ: Yes, r i  gh t  , exact1 y . 
MS. SUMMERLIN: Can I say one t h i n g ?  

CHAIRMAN JABER: Ms. Summerlin, and then 

M r .  Hatch. 

M S .  SUMMERLIN: We p u t  a motion t o  d ismiss,  

and i n  t h e  a l t e r n a t j v e ,  t o  abate. so obv ious l y ,  

i f  t h e r e  i s  anything l e f t  a f t e r  t he  r e g u l a t o r y  

i ssues  a re  decided, t hen  you would go back t o  

t h e  C i r c u i t  Court t o  do t h a t ,  t h e  damages i s s u e  

o r  any th i  ng else.  

COMMISSIONER BAEZ: And I d o n ' t  t h i n k  

anyone has disputed t h e  f a c t  t h a t  t he re  may be 

i s sues  t h a t  are p r o p e r l y  be fo re  here, c e r t a i n l y  

not t h e  f r a u d  issues and t h e  damages issues and 

t h e  c o n t r a c t  issues, and I d o n ' t  d ispu te  t h a t .  
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But i f  the  opera t ion  o f  the f i l i n g s  t h a t  

have al ready been made are o f  the k i n d  t h a t  are 

going t o  place t h i s  before us p o t e n t i a l l y  as  

w e l l  -- and again,  going back t o  an o r i g i n a l  

question, what k i n d  o f  r e s p o n s i b i l i t y  does t h e  

Commission have t o  t r a c k  down a d e c i s i o n  t h a t  

perhaps wou ldn ' t  have been -- t h a t  we wou ldn ' t  

have agreed w i t h ,  and o n l y  f o r  our  l a c k  o f  

s a y i n g  what we thought,  you've g o t  a dec is ion  on 

t h i s .  

YOU know, I ' m  tempted j u s t  t o  wai t  f o r  t h i s  

motion t o  d ismiss t o  p l a y  ou t  and then see, 

but ,  you know -- 

CHAIRMAN JABER: M r .  Hatch, and then,  

Commissioners, I ' m  going t o  ask you f o r  a 

motion. 

MR. HATCH: Cornrnissjoner Jaber, just a 

p o i n t  t o  t h e  quest ion o f  s o r t  o f  where does t h i s  

belong and how does the process work out .  

you w i l l  r e c a l l ,  Home shopping Network sued GTE 

c i r c a  1988 i n  C i r c u i t  Court i n  Tampa. GTE moved 

f o r  pr imary j u r i s d i c t i o n  r e f e r r a l  t o  t h e  

Commission. The c i  r c u i  t judge removed t h e  

t e l  ecommuni c a t i  ons-re1 ated i ssues t h a t  were 

w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  Commission t o  the  

rf 
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Commi s s i  on, and the  Cornmi s s i  on conducted a 

proceedi ng , held a hear i  ng , i ssued i ts dec i  s i  on , 
and t h a t  dec is ion was t hen  sent back t o  Tampa so 

t h a t  t h e  issues -- 
COMMISSIONER BAEZ: Without p a r t i  c i  p a t i  on 

o f  t h e  Commission. 

t h a t ,  t h e  mechanics o f  t h a t  a re  poss ib le  i n  t h i s  

case. The quest ion i s  -- 

I guess -- t h e  mechanics o f  

MR. HATCH: B u t  i t  was n o t  w i thou t  -- when 

you say wi thout  t h e  p a r t i c i p a t i o n  o f  t h e  

commission, what happened was t h a t  t h e  

Commission issued i t s  o rder ,  t h e  commission as a 

p a r t y  i n  t h a t  case, o r  as an imp l i ca ted  e n t i t y ,  

f o r  l ack  o f  a b e t t e r  word, because the  judge 

al lowed us t o  appear. We sent an o f f i c i a l  o rde r  

o f  t h e  commission t o  t h e  c o u r t ,  and t h a t  was t h e  

Commi s s i  on's p a r t i  ci pati on i n t h e  c i  r c u i  t Cour t  

a c t i o n ,  

COMMISSIONER BAEZ: But  that  was a f t e r  -- 

t h a t  was a f t e r  t h e  C i r c u i t  c o u r t  removed -- 

MR. HATCH: Y e s .  He r e f e r r e d  the case t o  

t h e  Commission, and t h e  commission heard -- 

COMMISSIONER BAEZ: He r e f e r r e d  t h e  case t o  

t h e  Commission -- 
MR. HATCH: -- t h a t  p iece  o f  t h e  case and 

~~ ~ 
.- 
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t h e n  shipped t h e i r  answer t o  him back. 

COMMISSIONER BAEZ: And my ques t ion  i s ,  do 

you remember i f  t h e  C i r c u i t  Cour t  shipped those 

issues  or t h a t  p a r t  o f  t he  case t o  t h e  

commission on t h e  Commission's a f f i r m a t i v e  

request, o r  i t  was just based on t h e  p e t i t i o n  o f  

GTE? 

MR. HATCH: I don ' t  know. You might  ask 

David smith.  He might remember how i t  came. I 

where i s  David smi th  

was on -- 
COMMISSIONER BAEZ: 

when you need him? 

MR. HATCH: -- the  l e g a l  s t a f f .  1 g o t  i t  

-- I i n h e r i t e d  i t  when i t  came here. I n  terms 

o f  how i t  g o t  here, t h a t  had been done I t h i n k  

i n  cooperat ion w i t h  the  Commission i n  terms o f  

f o rmu la t i ng  t h e  motion f o r  pr imary j u r i s d i c t i o n  

r e f e r r a l .  I wasn't i nvo lved i n  t h a t  piece. 

That p iece I c a n ' t  g ive  you t he  s p e c i f i c  

i nformat i  on on. 

But t h e  judge r e f e r r e d  i t  here  w i t h  several 

counts o f  t h e  compl a i  nt t h a t  were essent i  a1 ly 

the  sub jec t  mat te r ,  understanding t h a t  t h i s  was 

a complaint f o r  damages and f o r  f r a u d  and f o r  

breach o f  c o n t r a c t .  I t  was basically t h e  same 
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i ssues you've got  here.  

te lecommunicat ions-related issues were shipped 

here f o r  your -- f o r  t h e  Commission's 

determi  na t ion  because o f  pr imary j u r i  s d i  c t i  on. 

But the 

CHAIRMAN JABER: M r .  Dickens and Mr. Gross, 

you want t o  respond t h a t ?  

i nformat i  on? 

YOU have more 

MR. DICKENS: Thank you, yes. Y e s .  I have 

an even o lder  case than t h e  Home shopping 

N e t w o r k  case i n v o l v i n g  CTE and AT&T over t h e  

seven-day hold ing t i m e  study 1 i ti gat? on tha t  

M r .  Deason undoubtedly remembers from t h e  '70s. 

COMMISSIONER DAVIDSON: when he was a 

t o d d l  e r . 
MR. DICKENS: Y e s ,  and t h e  -- 

(Laughter .) 

COMMISSIONER DEASON: Easy. 

(s i  mu1 taneous conversa t i  on. 1 
MR. DICKENS: But  i n  t h a t  case, i n  that  

case, t h e  cou r t  h e l d  on t o  t h e  case. And we 

d o n ' t  t h i n k  t h a t  t h e  Commission has s u b j e c t  

mat te r  j u r i s d i c t i o n  over t o r t  c la ims and 

con t rac t  breach c l a i m s ,  and t h e  con t rac t  c lause 

t h a t  you all  focused on I t h i n k  es tab l i shed  

t h a t .  
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But i f  a f t e r  t he  motion t o  d ismiss i s  

decided t h e  Cornmi s s i  on sees a te l  ecommuni cations 

i ssue that  i t  j u s t  has t o  address, i f  

Ms. Summerlin presses t h e  c o u r t  f o r  a pr imary 

j u r i s d i c t i o n  r e f e r r a l  and i f  we l o s e  it, we 

would be arguing t h a t  t h e  c o u r t  should r e f e r  

t h a t  t o  t h e  Commission i f  i t  r e f e r s  i t  a t  a l l ,  

you know, do something i n  the next per iod  of 

t ime, because we're death ly  a f r a i d  o f  t h i s  

open-ended, "Give us the case and then w e ' l l  l e t  

t he  FCC decide." That 's  a m u l t i - y e a r  case f o r  

l imbo. 

And so -- when cour ts  do make pr imary 

j u r i s d i c t i o n  re fer ra l s ,  they u s u a l l y  g i v e  a t i m e  

f rarne, 

COMMISSIONER BAEZ: Do we have t o  make t h a t  

deci s i  on now? 

CHAIRMAN JABER: W e l l ,  as  l o n g  as we don ' t  

have t h i s  leng thy  d iscuss ion i f  i t  comes back. 

(Laughter .> 
COMMISSIONER DEASON: I've g o t  a S o l u t i o n .  

Just g e t  t h e  Baker County c o u r t  t o  order  the FCC 

t o  make a dec is ion  w i t h i n  a t i m e  c e r t a i n .  

CHAIRMAN JABER: Mr. Gross, f i n a l  word, and 

w e ' l l  come back t o  your ques t ion ,  Commissioner 

_ _ _ _ _ ~  ~ 
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Baez. I don't know t h e  answer t o  your ques t ion .  

Assuming t h e  court  upon hear ing MR. GROSS: 

t h e  motion t o  d ismiss r e f e r s  the  case t o  t h e  

commission, one p o s s i b l e  response o f  t h e  

Commission i s  t h a t  t h i s  i s  an i s s u e  t h a t  

requ i res  a un i form n a t i o n a l  p o l i c y  t o  be decided 

by t h e  FCC. 

COMMISSIONER DAVIDSON: We get t h a t .  

MR. GROSS: okay. Now, as t o  the r a t e  

rebalancing, I j u s t  have two po in ts  t o  make. 

r a t e  rebal anci ng progresses, assumi ng t ha t  i t  

does -- I understand t h e  Commission hasn't 

exercised i t s  d i s c r e t i o n  y e t ,  b u t  t h e  

accel e r a t i  on c lause becomes 1 ess probl emati c as 

access charges are  reduced. 

c lause i s  t r i g g e r e d  by an FCC r u l i n g  dur ing t h e  

course o f  the  r a t e  rebalanc ing,  t he  k i n d  o f  r a t e  

increases that t h e  ILECS would have t o  make i n  

orde r  t o  acce le ra te  t o  t h e  r e c i p  cornp l e v e l ,  i t  

would be we l l  wor th Commissioner Davidson's $20 

t o  see them at tempt  t o  do t h a t .  

As 

I f  t h e  a c c e l e r a t i o n  

SO I t h i n k  t h e  p r a c t i c a l  r e a l i t y  i s ,  1 

t h i n k  the  I L K S  would have a tough t ime  w i t h  

k i n d  o f  t h e  r a t e  shock t h a t  would -- 
COMMISSIONER DAVIDSON: That $20 was t o  see 
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Cornmi s s i  oner Baez tack1 e M r  a Twomey . 
MR. GROSS: Thank you. Tha t ' s  a l l .  

CHAIRMAN JABER: okay, Cornmi s s i  Oners. 

L e t ' s  move t h i s  along. I ' m  ready f o r  a motion. 

Again, i n  t h e  i n t e r e s t  o f  d i s c l o s u r e ,  I 

would much ra the r  e r r  on n o t  do ing any th ing  

today. 

f i n e .  

I f  you want s t a f f  t o  informally monitor,  

The amicus idea, the more and more 1 t h i n k  

about t h e  amicus idea, f r a n k l y ,  1 s t i l l  t h i n k  i t  

requ i res  a hearing, because we as a body have 

never spoken on t h a t  i s s u e ,  so I wou ldn ' t  even 

know where t o  s t a r t  i n  terms o f  p r o v i d i n g  

f r i e n d l y  advice t o  the court. 

d i f f e r e n c e  between having a b r i e f  as a f r i e n d  o f  

the  court  o r  an o f f i c i a l  Commission order ,  

because I t h i n k  we s t i l l  need t o  take i n p u t  and 

feedback and have a hearing on t h a t  p o l i c y  

i ssue. 

I d o n ' t  see t h e  

That's where I am, Commissioners. 

Commissioner Bradley? 

COMMISSIONER BRADLEY: I ' 1 f make a mot i  on. 

CHAIRMAN JABER: You do it. 

COMMISSIONER BRADLEY: My mot ion would be 

f o r  us n o t  t o  in tervene,  b u t  t o  mon i to r  t h e  
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Baker County case and see how the motion t o  

dismiss i s  ruled upon. 

COMMISSIONER DAVIDSON: second. 

CHAIRMAN JABER: There's a motion and a 

s e c o n d .  A l l  those i n  favor  say aye. 

(simultaneous a f f i  rmative responses .> 
CHAIRMAN JABER: That resolves Item 4 ,  and 

t h a t  concludes i n t e r n a l  a f f a i  r s .  Thank you. 

(Conclusion o f  considerat ion o f  I tem 4.) 
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