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1 Q. Please state your name, employer, and business address. 

2 A. 

3 

4 North Carolina, 27602. 

5 

6 Q. 

7 responsibilities in that position. 

8 A. 

My name is Samuel S .  Waters and I am employed by Progress Energy 

Carolinas (PEC). My business address is 410 S. Wilmington Street, Raleigh, 

Please tell us your position with PEC and describe your duties and 

I am Manager of Resource Planning for Progress Energy Florida (PEF or the 

9 Company) and Progress Energy Carolinas. I am responsible for directing the 

10 

1 1  

12 

13 

resource planning process for both companies. Our resource planning 

process is an integrated approach to finding the most cost-effective 

alternatives to meet each company's obligation to serve, in terms of long-term 

price and reliability. We examine both supply-side and demand-side 

14 resources available and potentially available to the Company over its 

15 planning horizon, relative to the Company's load forecasts. In my capacity 
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FUCDACTED 
as Manager of Resource Planning, I oversaw the completion of the 

Company’s most recent TYSP document filed in April 2005. 

Please summarize your educational background and employment 

experience. 

I graduated fiom Duke University with a Bachelor of Science degree in 

Engineering in 1974. From 1974 to 1985, I was employed by the Advanced 

Systems Technology Division of the Westinghouse Electric Corporation as a 

consultant in the areas of transmission planning and power system analysis. 

While employed by Westinghouse, I earned a Masters Degree in Electrical 

Engineering Erom Camegie-Mellon University. 

I joined the System Planning department of Florida Power & Light 

Company (FPL) in 1985, working in the generation planning area. I became 

Supervisor of Resource Planning in 1986, and subsequently Manager of 

Integrated Resource Planning in 1987, a position I held until 1993. In late, 

1993, I assumed the position of Director, Market Planning, where 1 was 

responsible for oversight of the regulatory activities of FPL’ s Marketing 

Department, as well as tracking of marketing-related trends and 

developments. 

In 1994, I became Director of Regulatory Affairs Coordination, where 

I was responsible for management of FPL’s regulatory filings with the FPSC 

and the Federal Energy Regulatory Commission (FERC). In 2000,I returned 

to FPL’s Resource Planning Department as Director. 
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REDACTED 
I assumed my current position with Progress Energy in January of 

2004. I am a registered Professional Engineer in the states of Pennsylvanla 

and Florida, and a Senior Member of the Institute of Electrical and 

Electronics Engineers, Inc. (IEEE). 

Have you previously testified before this Commission? 

Yes. I have testified in several dockets related to resource planning and the 

need for power. 

What is the purpose of your testimony in this proceeding? 

My purpose in this testimony is to support the Company’s request for 

approval of a recent long term purchase agreement with Central Power & 

Lime, hc. (CPL). The agreement calls for the delivery of firm capacity and 

energ during the period December, 2005 through December, 2010. The 

purchase is a component of the resource plan to meet our obligation to 

provide adequate and reliable electric service to our customers. Specifically 

this agreement is needed to maintain the 20 percent reserve margin. In 

addition to needing this power for system reliability, the fact that the energy 

comes from a coal-based resource provides substantial system fuel savings 

over the term of the contract. In his testimony, Mr. Portuondo discusses the 

appropriate recovery mechanism for recovery of energy and capacity 

payments as power is delivered under the agreement. 
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REDACTED 
Are you sponsoring any exhibits to your testimony? 

Yes. I am sponsoring Exhibit No. - (SSW-1) - Agreement between 

Central Power & Lime, Inc. and Florida Power Corporation, d/b/a 

Progress Energy Florida, Inc. 

Please describe the new agreement. 

PEF has entered into an agreement with CPL to purchase the output of a 

facility nominally rated at 13 3 MW, for the period December 1,2005 though 

December 3 1,2010. This purchase is needed to maintain a 20% reserve 

margin for the PEF system during that timeframe, and provides a valuable 

source of coal-fired energy during that period. A copy of the Power Purchase 

Agreement with CPL is provided in my Exhibit No. (SSW-1). 

Please describe the contract with CPL in more detail. 

The agreement with CPL is a purchase of firm capacity and energy from the 

CPL facility, located in Brooksville, Florida. The facility is a coal-fired 

electric cogeneration plant with a net output to PEF of 133 M W .  The 

purchase price for the firm capacity is $ m W - m o n t h ,  which is fixed for 

the term of the agreement, and energy is priced at $mWh, escalating at ph 
per year. The agreement further specifies an availability target of mh, 

excluding planned outages. Provisions for scheduling unit energy provide 

flexibility for PEF to take less than the full output of the unit if needed. 
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Please describe the scheduling provisions of the agreement in more 

detail. 

As described in Exhibit F, the agreement provides 3 cases under which PEF 

may adjust the schedule of delivered power fiom CPL. The first case allows 

PEF to extend an outage which has been scheduled in advance, in accordance 

with the provisions outlined for the mutually agreed upon scheduling of 

planned outages. The second case allows PEF to reduce the scheduled output 

of the unit to no less than my with - notice. The third case 

allows PEF to take the unit offline, with a minimum of - notice, and 

a minimum notice to bring the unit back on line. In each of these cases, 

CPL will charge PEF for MWh not delivered as follows: 

Case 1 - $- for each MWh not delivered less than the 

unit’s capability. 

Case 2 - $- for each MWh not delivered less than the 

unit’s capability. 

Case 3 - $- for each MWh not delivered less than the 

unit’s capability. An additional charge of $= per 

start up would also apply. 

Will these provisions affect the economics of the purchase in any 

significant way? 
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Rl5DACTED 
NO, but they do provide exceptional flexibility considering the power is being 

provided by a coal-fired cogeneration plant. Using our current projections of 

oil and gas prices, we would expect to be buying energy fiom this facility in 

every hour it is available. We do not expect to need the exercising of the 

provision at this time. 

Does the agreement provide for an adjustment to capacity payments to 

CPL based on the availability target? 

Yes. The agreement specifies that, in the event that CPL does not perform up 

to the m% target in a given year, CPL will refimd k ?  of the capacity 

payments for each ph actual availability falls below mh, down to m?. For 

each ph below mh, CPL will refbnd p! of the capacity payment for the 

year. Performance below mi% would be a condition of default. 

Does this contract provide savings to PEF customers? 

Yes. In the absence of power provided by this agreement, PEF would have to 

acquire an equivalent mount of firm capacity and energy in the summers of 

2006 and 2007, and add a combustion turbine to meet demand in the summer 

of 2009. 

Does this contract provide other benefits to PEF customers? 

Yes. In addition to the economics of the purchase, the contract will provide 

energy from coal-fired generating capacity, providing low-cost energy and 
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REDACTED 
serving to reduce the price volatility of PEF’s fuel mix, and, since the 

capacity and energy prices are specified over the term of the contract, there is 

no uncertainty as to what price will be paid at any point in time. 

What action should the Commission take at this time regarding this 

agreement? 

The Commission should find that entering into this agreement at this time is a 

reasonable and prudent action by the Company to maintain a 20% reserve 

margin over the contract term and stabilize energy costs to customers. 

Recovery of energy and capacity costs pursuant to the agreements would be 

permitted subject to a finding of reasonableness and prudence at the time the 

expenses are presented for cost recovery. 

Does this conclude your testimony? 

Yes. 
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Exhibit (S s w- 1) 

POWER PURCHASE AGREEMENT 

BETWEEN 

FLORIDA POWER CORPORATION, 

d/b/a PROGRESS ENERGY FLORIDA, INC. 

AND 

CENTR& POWER & LIME, INC. 



EXECUTION COPY 

POWER PtTlRCHASE A G R E E ~ N T  

BETWEEN 

FLORIDA POwlER CORPORA'ITON, 

*/a PROGRESS'ENERGY FLORIDA, INC. 

AND 

cENTRALmwER&~,mc. 

DATED AS OF AUGUST 23,2005 
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PO’WEIRPURCSASE AGREEMENT 

THIS POWER PURCHASE AGREEMENT (the “Agreement”) is ma& and entend into as of 
this 23RD day of AUGUST, 2005, between Florida Power Corporation d/b/a Progress Energy 
Florida, Inc, (“Progress Energy Florida”), a Florida corpora,tion with its principal place of bushess 
in St. Petemburg, Florida and Ceatd Power Bi; Lime, Inc. (YP&L”), a Florida corporation with its 
principal place of business in Bmksville, Fbrida Progress hew Florida and CP&L shall 
individually be referred to as a “party“ and Couectively as the “Parties.” 

WBEREAS, CP&L is the sole lessee of a 133 MW COaI-fired electric cogeneration plant located 
in Bmksville, Florida (the “plant”); and 
WHEXEAS, CP&L proposes to enkr into a power purchase agreement with Progre!3s Energy 
Florida for the purchase and sale of 133 MW of purchase power capacity and assocW energy 
firm the Plant md 
WHEREAS, the Parties d e s k  to set forth in writing their respective rights and obligatiom with 
respect to the purchase and sale of such capcity and maw, 
NOW, THEREFORE, in considedon of the mutual obligations and mdertakhgs herein 
contained and htenm to be legally bound hereby, the Parties hereto agree as follows: 

. ARTICLE1 
DEFINITIONS AND RULES OF INTERPRETATION 

1.01 Defined Terms, 

u ~ ~ a t e m  s h a ~  “in (i) any Person that directly cir inciirwtiy, through one or more 
intermediaries, controls, is controlled by, or is under common control with a Party, and (ii) any 
Person that, ikectly or indirectly, is the beneficial owner of ten percerrt (1 0%) or more of any class 
of equity securities of, or other ownership interests in, a Party or of which the Party is directly m 
indirectly the owner of ten percent (1oo/o) or more of any class of equity securities or other 
ownership interests. 

“Agreement“ shall have the meaning given in the pamble. 

“hd Scheduled Maintenaace”’ shall have the meaning given in Section 5.03(a). 

“Authorization” shall mean any liceme, permit, approval, filing, waiver, eXemptio~ varhce, 
clearance, entitlement, dlowatlcce, h c h i s e ,  or other authorization, whether corporate, 
governmental or otherwise. 

“Business Day” shall mean every day other than a Saturday, Sunday or any day that is a legal 
holiday h the State of Florida. 



"Capacity Payment" shall mea0 the payment to be made by Progress Energy Florida to CP&L in 
accordance with the provisions of Section 4.03@) and Exhibit lB(2). 

"Center for Public Resources" shall have the meaning given in Section 10.04(c). 

''cotltract Year" shall me811 any calendar year during the Term. 

"CP&L" shall have the meaning given in the preamble. 

"hhmxl Energyyy shafl mean the actual mount of Energy, expressed in MWh, delivered to 
Progreas Energy Florida at the Point ofhlivery unda this Agreement in any month of the Term. 

" h s i g n d  Representative" shall have the meaning given in Sectbns d.Ol(f) and 6.02. 

"Due Date" shall have the meaning given in Section 4.06(a). 

"Effkctive Date" shall mean the date on which this Agreement is executed by the Parties. 

"Energy" s h d  mean electtic energy gemrated by the Plant. 

"Energy Payment" shall mean the payment to be made by Progress Energy Florida to CP&L in 
accordance with the provisions of Section 4.03(a) and Exhibit B(3). 

"Energy Rate" shall have the meaning given in Section 4.03(a). 

"EPA" shall haw the meaning &ven in S d o n  3.02(a). 

''Equivalent Availability Factor" (EAF') shall mean the percentage of time the Plmt is available to 
produce energy at &e equivalent ofits Contract Capacity, derived as fuUows: 

EAF= 

--- 
where: 
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''Event of Default" shaU have sep&&ng given idkction lO.Ol(a). 13 

"Extension Perk#' W have the meaning given in Section 3.03. 

"Forced Outage" shall mean a full or partial intaruptiOn of the generating capabaty of the Plant 
which is not an Excused Outage and wbich is not otherwise permitted under this Agreemat. 

"FPSC" shzill have the meaning given in Section J.O2(c). 

"Fuel" shall mean coal used by the Plant to produce Energy. 

"Oeneratixlg Capability" shrill mean the level at which the Plant is capable of pruducing Energy in 
an hour, taking into consideration any partial outage, but not greater than 133 MW, 

"Governmental Autharity" shall mean the federal government of the United States, and any state, 
county or local government or regulatory department, body, political subdivision, commission, 
agency, i " n d i t y ,  ministry, court, judicial or adsninistrative body, taxing adority, or other 
authority thereof (including any colporration or other entity owned or wnmlled by any of the 
foregoing) havingjurkdiction over either Party, the Plant, the &e, or the Point of Delivery, 
whether acting under actual or assumed authority* 

c 

- 3 -  
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“hdemnifiable Cast“ shall mean any cost, mpcme, damage, h e ,  penalty, liability or other loss, 
including reasonable le@, accounting, consulting, engineering, investigatory, and other expenses. 

“Indemnified Party” shall have the meaning given in Section 9.02jd)- 

“Indemnifjhg Party” shall have the*rn&g given in Section 9.02(d). 
-- 1 “Late Payment Rate’’ shall mean, for my period, 

determined as of the date tbe obligation to pay interest arises, but in30 event more than the -- 
naiurimwn rate permitted by applicable Law* 

“Law” shall mean (i) any law, legislation, statute, act, rule, ord3nance, decree, treaty, regulation, 
order, judgment, or other similar legal requiremerrt, or (ii) any legally binding announmm& 
directive or published practice or interpretation therm€, 
Governmental Authority. 

issued or promulgated by any 

“Maintenaace Schedule” shdl have the meaning given in Section 5.03(a). 

.”party“ and “Parties” shall have the meaning given in the preamble. 

‘Taint of Delivery’’ shall mean Progress Enerjgy Florida’s 115 KV metering statim located within 
the CP&L switch yard at the designated generator W e r  # WRI as indicated on the Plant 
diagram attached hereto as Exhibit E. 

“Prime Rate” shdl mean the prime rate under “Money Rates” as reported in The Wall Street 
Journal, on the first Business Day of each month. 

“hgress Energy Florida” shall have the meaning given in the preamble. 

‘*Proprietary Infomon” shall have the meaning given in Section 12.05(f). 

“Prudent Operating Practice’’ shall mean any of the practices, methods, standards and acts 
(including, but not limited tu, the practices, methods and acts engaged in or approved by a 
significant portion of owners and operators of coal fued power plants of technology, complexity 
and size sidlar to the Plant in the United States) that, at a particular time, in the exercise of 
reasonable judgment in light of the facts known or that sbould reasonably have hen  known at the 
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time a decision was made, could have been expected to accomplish the desired result and goals 
(mcluding such gods as efficiency, reliabfity, economy and profitability) in a consistent 
with applicable facility design limits and equipment specifications and applicable Law and 
Aufhorizasioas. Prudent -ratkg Practice is not intended to be lirqited to the optimum practice, 
method or act to the excluSion of dl others, but rather to be a spectrum of acceptable practices, 
methods or acts in each taking into 8ccount the Plant aS an independent power projeet 

"Purchaser Assignee" shall have the meaxling given in Section 7.02. 

"Seller Assignee" shall b v e  the membg given in Section 7.03. 

"Short Term Scheduled Maintenance'' shall have the meaning given in Section 5,03(c). 

"System bergency" shall mean a ckknnination by the operator of the wntd  area or the 
reIiability council in which the Plant is located or other governing body (i) tht such contml is 
in danger of imminent voltage collapse or uncontrolkble cascading outages; (ii) that the delivery 
of the Energy is prohibited or is required to preserve the integrity of, or prevent or limit any 
instability on, the Progress Energy Florida system; or @iii that the d&very of the Energy is 
prohibited or is required because of CUI emergency condition. 

'%&nical Specific&k"s shall mean the technical capabilities of the Plant regarding such 
mattefs as ramping capabilities, start-up times, and related tecfinical or operating characMstics. 
The T a h n i d  Specifications shall be as set forth in Exhibit A as such Exhibit may be modified by 
CP&L. 

T"m" shaH mean the duration of this Agreement as specifid in Article III. 

c6T"bsion Providerw. shall mean Progress Energy Florida or any successor thereto that 
provides electric transmission services over the Progress Energy Florida system. 

1.02 Rules of Interuretaijon. 

a Udess otherwise required by the context in which any term appears: 

i. Capitalkt4 terms used in this Agreement shall have the 
meanings specified in this Article. 

- 5 -  
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ii. 

iii, 

iv. 

V. 

vi. 

The wads ‘%erein,“ “hereof’ and *%eremde?’ shall refer to 
this Agreement as a whole and not to my particular section 
of this Agreement the words “include,“  include^" or 
“including” shall mean “incl- but not Iixnia to;” and 
the words “best efforts” shall mean a level of sffort which, in 
the exercise of reaSOnabfe judgment in the light of facts 
known at the time a decision is made, can be expectedto 
accomplish the deskd r e d  at areasoxiable cost, consistent 
WithPnldent operating practice. 

The term “negligence“ shd  mean negligence of a pawn, 
h c l u d i i  mgligence arising b m  or as a resuh of the 
negligence of an officer, director, manag=, foreman, OT . 
other employee or agent of the perm& in each Cage acting 
within the scope of their “ i t y  in the course of their 
empOyment; md the term ‘Wlfbl misconduct’’ shall mean 
action taken or not taken by a person, including action taken 
or not taken by an officer, direator, manager, foreman, or 
other employee of the person, in each case acting in the 
course of their employment, which d o n  is knowingly or 
intentionally taken or not taken: (i) with intent thst hjq or 
damage would result therehm, or (ii) with, actual 
knowledge at the time of taking or not taking such action 
that such action taken or not taken is or shall be a material 
default under this Agra”nt, or witb conscious kdiffiince 
to the consequences tkmf, or in knowing Violation of any 
Law. Without limiting the foregoing definition isl any way, 
willful misconduct d m  not include any act or failure to act 
which is involuntary, accidental, miatcx~tional, or negligent, 
based on any theory of negligence. 

. 

All accuunting terms not specifically defined herein shall be 
consbflled in accordance with Generally Accepted 
Accountithg Principles in the United States of America, tu 
sanctioned by the F h c i a l  AccoUntiag; Standards Board, 
consistently applied. 

AU refmces to a particular entity shall include such 
entity’s s~1cces9ors and pexmitted aasigns. 

b. The titles of the articles and secfiom herein have been hmkd as a matter of 
convenience of reference only and shall not control or affect the meaning or constmction of any of 
the teims or provisions hemf. 
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Cm 'XS Agreemeat was negotiated and prepared by both Parties with advice of 
counsel to the extent deemed necessary by each Party; the Parties have agreed to the w " g  of 
t b i ~  Agreement; aad none of the provisions hereof shall be construed against one Party on the 

' 

ground that such Party is the author of this Agreement or my part thered 

d. The Parties shall act reasonably and in accordance with the principles of good 
fdth and fair dealing in the p e ~ o m c e  of this Agreement Unless expressly provided othmwise 
in this Agreement, (i) where the Agreement requires the mment, approval, or similar action by a*  
Party, such consent or approval shall not be u n r e m d l y  withheld, conditioned or delayed, and 
(ii) wherever the Agreement gives a party a fight to determine, require, specify or take simils~ 
action with respect to a matter, such determination, requirement, specification or similar action 
shall be reasonable. 

ARTIUEII 
REPRESENTATIONS AND WARRANTIES 

2.01 )2ep resentdons and Warranties of Progress Enerw Fl0fid.a. Progress Energy 
Florida makes the following represetatims and waxmuties to CP&L, each of which is true and 
comct on the Effective Date: 

a Progress Energy Florida is a collporation duly orgaaized and existing in good 
standing under the Laws of the State of Florida, and it is duly qualified to do business md in good 
standing in all olherjurisdictions where the nature of its properties 0x1 the conduct of its business 50 
requires. 

c. Pkgress Energy Florida's execlltick, delivery a d  performame of this 
A p m e n t  have been duly authorized by, and are ia accardaace with, its dcles  afkcorpodon 
and by-laws; this Agreement has been duly executed and delivered for it by the d p t o r h s  so 
auth-, and this Agreement constitutes its legal, valid, and binding obligation, enforceable 
agolinst it in $ccord8nce with the terms hereof, except as such edorceability may be limited by 
applicible bankruptcy Laws, or by general principles of equity (regardless of whether such 
dorcement is considered in equity or at law). 

d. Progress Energy Florida's execution, delivery and performan& of this 
Agreement (i) will not result in a breach or violation of, or mdtute a default under, any 
Authorization, or any contract, lease or other agreement or i"ent to which it is a party, or by 
which it or its properties may be bound or affected; and (ii) does not require the coflsent, 
authorization or notification of any other Person, or any other action by or with respect to my other 
Person (except for consents or authorizations already obtained, notifications already delivered, or 
other actions already taken). 
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e. No suit, action or arbitration, or legal, administrative or other proceedhg i s  
pending or has been threatened against Progress Energy Florida that would &ffit the validity or 
enforceability of this Agreement or the ability of Progress Energy Florida to MfIlI its 
cornrnitrnenfs here”, or thst: would, ifadversely determined, have a material adverse effect on 
the business or €hmcial condition of Progress Energy Florida, 

f. Progress Energy Florida is not in breach of, in d e W  under, or in violatiort OC 
my applicable Law, or the provisions of any Authorization, or in breach oc in default under, or in 
violation of, any provision of any promissory note, i” or any evidence of indebtedness or 
Securjty themfor, lease, contract, or other agreement by which it is bound, which reasonably could 
be expected to have a material adverse e f f i  on the business or h c i d  cudition of Progress 
Energy Florida or its ability to M its commitments here&. 

representations and warranfi ‘es to Progress Energy Florida, each of which is true and ccorrect on the 
Efffective Date: 

2.02 Remesentations and Warranties of CP&L CP&L makes the follawing 

. a CP&L is 8 Flonda copration duly organized and exkthg h good standing 
under the Laws of  tbe State of Horhh, and it 3s duly qualified to do business and in good standing 
in all other jurisdictions where the nature of its properties or the conduct of its business so quires. 

b. CP&L possesses a l l  requisite mrporak power and authoritty to en&. inb and 
p” this Agreemat and to carry out th0- ‘om confemplated hemin. CP&L has all legal 
power and authority to own or lease and to use its properties and to transact the business in which 
it engages or proposes to engage, and holds or expects to obtain all Authorizations necessary and 
required therefor. 

c. CP&L’s execution, delivery and peflumance of this Agreement have been 
duly authorized by, and are in accordance with, its articles of incopration and by-law and this 
Agreement has been duly executed and delivered for it by the signatories so auth-, and tbis 
Agreement constitutes CP8tL’s legal, valid and binding obligation, dorwable against it in 
accordance with the terms hereof, except as sukh enfaceability may be limited by applicable 
bankruptcy Laws, or by general principles of equity (regardless of whether such enforcement is 
considered in equity or at law). 

d. C P a ’ s  execution, delivery and perfomme of this Agreement (i) will not 
result in a breach or violation d, or constitute a default under, any Authorization, or any contract, 
lease or other agreement or instrum- to which it is a party, or by which it or its pperties may be 
bund or affected, md (ii) does not require the consent, authorization or notifidon of any other 
Person, or any other action by or with respect to any other Person (except for consents or 
BufhorizBtions already obtahed., notifications h d y  delivered, or otha actions already taken). 

e. No suit, action or arbitration, or legal, srlminishrative or otherpceeding is 
p e n d i n g  or has been, threatened against CP&L that would affect the validity or enforceabitity of 
this A p m e n t  or the abiliv of CP&L to Mi its c o d a e a t s  hereunder, or that would, if 
adversely determined, have a material adverse effect on the business or financial condition of 
CP&L. 



-- 

ARTICLE III 
TEXM AND TEFCMINATION , 
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c. Authorization bv the Florida Public Service Commission. 

Progress Energy Florida shall, as soon as reasonably possible after the Effdve 
Date, make applicatiofi to the Florida Public Service Commission ("FPSC") for permidm to pass 
through to its retail customers the costs &at Progress Energy Florida will incur pw"t  to this 
Agreement. within 90 days following submission of such appkation, the FPSC issues a final 
ordm disallowing the pass4hrough of all such costs, Progress Energy lFlorida may teaminate this 
Agreement by dvhg CP&L Written notice of termination not later than ten days after the is"x 
of such order; and if the FPSC does not issue an order addressing the merits of Progress Energy 
Florida's appfication by December 1,2005, Progress Energy Florida may tamhate this 
Agreement by giving CPdkL ~ t k n  notice not later than tbe earlier of (i) December 5,2005 and 
(ii) the Comm-ent Date. 

d. Event of Force Maieure, 

Either Party may terminate this Agreement as a result ofan Event of Force Majeure 
pursuant to and in accordance with Section 8.05 of this Agreement. 



4.01 PUK: hase and Sale of Emzw an d Cmacity. Starting on the Cummceinmt Date ff 
4 during each hour ofthe Term the", CP&L shall commit, sell, and arrange for delivery to 
the Point of Delivery of an amount ofEnmgy scheduled by CP&L up to the Contract Captt~ity and IT 

Delivery in accordance with the terms and conditions of this Agreema 
Progress Energy Florida agrees to purchase, accept and pay for such Energy at the Point of I8 

17 
4.02 Scheduhq. a 

30 
31 



1 

e- - 

4.04 Availability --. 2 3  

I 
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4.05 BiUing. 

a Progress Energy Florida shall read &e meters at the Point of Delivery on the 
first (1 st) Business Day of each month, and shall promptly notify CP&L in writing and reah a 
record of each such reading. The amount OTDelivered Energy delivered to Progress Energy 
Florida during the precedhg m o d  shall be & t m d  from such readings, as such Teadings me 
rtdjustea m contemplated by Section 5.04. CP&L shall have the right to have a representative 
present at any time tbat any meter is t~ be read. 

b. Bills for amounf~ due to CP&L h m d e r  shall be rendered by CP&L on or 
before the tenth (10th) day of each month and shall be p@ in accordance with the provisions 
of Exhibit €3 hereto. 

4.06 P m e n t  and Interest. \ 

a Papent. 

1. 

ii. 

iii. 

iv. 

b. Interest, 

1. 

AI1 payments shown to be due on a bill shall be due and 
payable by the later-of (A) the twenty-eighth (289 day of the 
month in wbich the bill is rendered and @) the twentieth 
(20'9 day after receipt (the Date?. 

If the paying Party, in good kith, disputes a portion of any 
bill, the paying Party shall p v i d e  witten notice of the 
specifics of m& dispute to the other Party 
mntempraneuusly with its -papent ofthe undisputed 
portion of the invoice, The Parties shall meet promptly &a 
any notice of a dispute to attempt to resolve the ma#-. 

IfanyerrorsormissEatem ents should arise in c c " m  
with any portion of a bill delivered hereunder, the Parties 
shall proceed in good Edith to resolve such errors or 
misstatements expeditiowly. Adjustments to prior. months' 
bills shall be added to or credited against the next monthly 
bill. 

The P8yjng party shd render payment by wire trawfm, 
Automatic CIaring House or such ather payment method as 
the Parties mutually agree upon, 

Ifthe paying Party fiails to pay all or a portion of the 
undisputed amounts billed Mithin the time stated in Section 
4.06(a) hereof, the paying Party shall owe interest on the 
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unpaid portion of the Xi, which interest shatl accrue daily at 
the Late P a p a  Rate, eom the h e  Date until paid. 

ii. If any purtion of a disputed mount is ultimarely determined 
to be due to the bib .g  Party, such mmmt shall be due and 
.payable not later than ten (10) days after resolution of the 
dispute, and the paying Party shall owe interest on such 
portion of such disputed mount to the extent that such 
portion is determined to be due and owing to the billiig 
Party, which kterestshail accrue daily &the Late Paymeat 
Rate, h m  the original Due Date of such amount Until such 

. mount is paid. 

4.08 No Set-off. All payments made by either Party shall be fke md clear of, and 
wihut’any deduction for or on account of, any set-off, counterclaim, or other liability b the 
billing Party, except to the extent required by Law. 

5.01 Elect& characte~stks. Energy to be furnished hereunder shall be in the form of 
three-phase, sixty (60) H m  alternating current, at a nominal voltage of one h& and fifteen 
kilovolts (1 15 kV). 

a. Title to all Energy delivered to Propss Energy Florida hereunder and full 
responsibility *for k d  risk of loss with respect thereto, shall pass to and vest in Progress 
Energy Florida at the Point of Delivery. 

b. CP&L shall be responsible for the scheduling of required tra”ission and for 
all costs, expenses, taxes, fees and charges associated with the delivery of Energy up to the Point of 
Delivery. 

c. Progress Energy Florida shall be responsible for the scheduling of required 
transmission and for all costs, expenses, taxes, h s  and charges associated with the receipt of 
Energy at the Point of Delivery and the delivery of Energy fbm the Point of Deliuery. 
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d. Either Party, upon written request of the otha, shall provide a certificate of 
exemption or other t.leasonably satisfkctory evidence of exemption if either Party is exempt from 
taxes, and shall use all reasonable efforts to obtain and cooperate with obtaining any exemption 
from or redudi~n of any taxes. 

5.03 Scheduled Maintenance. 
- .  . - .  . .  

2% 
24 
30 
3t 
32 
33 
34 
3 5  
3 b  
32- 
38 



5.04 Mete~ps. 

a. Energy delivered by CP&L to Progress Energy Florida hereunder shall be 
measured by electric watt-hour meters located at the Point of Delivery. 

b. Progress Energy Florida's metering of the output of the Plant shall be 
conducted pursuant to a generator interconnection agreement to be entered into by Progress 
Energy Florida and CP&L l f  upon testing carried out put;suant to the terms of the interconnection 
agreement, metering equipment is found to be inaccurate and measurements far the period in 
which metering equipment was in error (or for one-half of the time fkom the date of the last 
pervious test of the metering equipment) are adjusted in accordance with the terms of the 
intercamedon agreement, then retroactive billing adjustments for such errors shall be made 
accordingty.*All metering equipment shall be arranged so that none of the Energy produced by the 
Plant that is used to supply station services to the Plant shall be registered by such metering 
equipment as having been furnished by CP&L to Progress Energy Florida hereunder. 

C. CP&L shall have the right to install, at its own expense, metering equipment 
capable of measuring Energy on an hourly basis at the Point of Delivery. In such event, CP&L 
shall provide to Progress Energy Florida, at Progress Energy Florida's request, records of  the 
delivery of energy tu the Point of Delivery as recorded on such meters and a copy ofthe record of 
each test of such meters. 

ARTICLE VI 
RIGHTS AND OBLIGATIQNS 

6.01 Riahts and Obliaations o f  CP&L. 

a. CP&L shall operate and maintain the Plant in accordance with Prudent 
Operating Practice and the terms of this Agreement. 

b. CP&L shall obtain, or cause to be obtained, all Authorizations, leases, 
easements, or rights-of-way necessary for the operation or maintenance of the Pk". CP&L shall 
keep Progress Energy Florida informed ofthe status of all applications fur Authorizatons by 
Governmental Authorities to operate the Plant and shall promptly inform Progress Energy Floxida 
of any decision of a Governmental Authority that materially affects the right of CP&L to operate 
the Plant or substantially af&cts the cost of operating the Plant. 

c. CP&L shall use its best eEorts to give advance notice to Progress Energy 
Flo~da in the event of either an intamption h the delivery of  Energy or a significant variation in 
the quantity of Energy delivered, in each case from previously scheduled deliveries. During any 
Annual Scheduled Maintenance, Short-Term Scheduled Maintenance or Forced Outage, CP&L 
shall keep Progress Energy Florida hf'm"m of the status of its maintenance activities and the date 
on which it expects the Plant to retun to service, 

d. CP&L shall allow Progress Energy Florida's employees to have access to the 
Plant site, upon advance notice and during nomd business hours, to observe and to make 
inspections and obtain information required in connection with this Agreement. While at the Plant 
site, such representatives shall observe such safety precautions as may be required by CP&L and 
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shall conduct themselves in a manner that will not interfiere with the ownership or leasing, or 
operation or maintenance of the Plant. 

f, CP&L shall designate one or more representatives (each a LcDesignated 
Representative") to maintain co"unicatiotls with P m w s  Energy Florida's DesigDaaed 
Representatives and to facilitate coordination between Progress Energy Florida and CP&L during 
theTerm. 

6.02 d Obligations of Progmss Enerv Florid+. Pmgmss Energy Florida ~ h d l  
designate one or more representatives (each a "ki- Representative") to maintain 
communimtioris with CP8tL's Designated Representatives and to fwilitate coordination between 
Progress Energy norib and CPBZL during the Term. 

7.01 G e n d l x .  This Agreement may not be &gned, in whole or in part, by either 
Progress Energy Florida or CP&L without (i) the prior written G O " ~  of the other Party, which 
coIlseaf shall not be unreas~&ly witbeki, and (iii the written agreement of the assignee whereby 
such assignee expressly assumes and to perfm each and every obligation of the wignor 
under this Agreement, and any aSsignrnent in violation h m f  shall be null slzd void. 

7.02 Assignnaent to purchaser A s s i w .  NomIthstmdinz fie f~zgehg S d m  7.01, 
Propem Energy Florida shall have the right, upn written Mlfjce tu CP&L, to assign this 
Agreement to an Affiliate or a party with which it forms a joint venture, merges, sells a substantial 
part of its assets, or sells a mbsmtid part of its assets pertaining to this Agreement (a "Purchaser 
Assignee") witbout CP&L's consent prov ided  that (a) the I"er  Assignee shall h e ,  at the 
time of assignment, a long term debt credit rating which is qual to or above the long term debt 
credit rating of Progress Energy Florida as of the Effative Date, (b) the Purchaser Assignee shall 
be in substantidly the same business as Progress Energy Florida and shall have a demonstrated 
capability to satisfy the obligations it shall be as$ming hmunder, and (c) the purchaser Assignee 
shall a s m e  all of the obligations ofhgress Famgy Florida lmder this Ageanent 

7.03 Assiment to Seller Asisnee. Notwithstanding the foregoing Section 7-01, 
CP&L shall have the right, without f r o g m s s  Energy Florida's consat, upon 15 days prior Written 
nofice to Progress Energy Florida, to assign this Alpeement to (i) an AfThte or a party with 
which it forms a joint venture, meqes, sells B substantial part of its assets, or sells a substantial 
part of its assets prtahhg to this Agreement (a "$elk A8sjgnee") provided W (a) the Seller 
&signee shall have at the time of msigmnent creditworthiness equal to or greater than that of the 
assignor, (b) the SeIler Assignee shall be in the b e s s  of owning or opemting power plants and 
shall have a demonssated capability to satisfv the obfigations it shall be assuming hereunder, and 
(c) the Seller Assignee shall assume all of the obIigations ofCP&L under this Agreement OT (ii) a 



Seller Assignee who shall own the Plant provided the Seller Assignee shall assume til! of fhe 
obligations of CP&L under this w e m e s t .  

7.04 Assiimment to F h a n c h  Entities. Notwithstanding Section 7.01 above, without 
the consent of Progress b g y  Florida, CP&L may assign, mortgage, hypothecate, pledge or 
otherwise encumber all or my portion of CPBUl's interest in and to this Agreement in firvor of any 
Financing Party and its successors and assigns. Notwi-ding Section 7.01 above, without the 
consent of Progress Energy Florida, any such F i c i n g  Party m y  assign such interest in and to 
this Agreement to any subsequent assignee in c o n "  with the sale, transf;er or exchange of its ria& under tbis Agreement or assume this Agreement md be deemed Pmgms Energy Florida's 
countarparty hereunder in place and in lieu of CP&L in comedim ,y4& tbe e x d s e  of its rights 
and edorcement of its remedies against the Plant mder any mortgage, deed of trust or other 
swuri~ instrument cfeating a lien in its favor or as a result of termination of the lease of the Plant. 
Without limiting my of the foregoing, Progress Energy Florida agrees to execute and deliver to 
CP&L's F h c h g  Parties a wment to assignment reasonably similar to otha consents executed 
in comedon v&h ncm-recome project fkanchgs and which pmvidea, among 0th things, that 
CPtkL's Financing Parties will m i v e  notice of and a reasonable opportunity to cure any CP&L 
Events of Default under this Agreemeat. 

8.01 Force Majeure Events. As used in this Agreement, an went of Force Mtitjeure 
means a System Emergency or an event or c i r c m c e  beyond the monabk mn-1 of the 
affected Party which cpuzses the ELflFected Party to experience a delay or fbilure in performing its 
obligations under this Agreement, including: acts of God; fire; flood; hurricane; turnado; 
earthquake; weather conditions which am abnormal for the gwgrapbic area in which the Plant is 
located @ut not nomd weather conditions for that geagraphic location, including normal levels 
and occlurences of rain, wind, and snow); war; riots; strike; the binding order of my Governmental 
Authority (provided that such order has been resisted in good f ~ t h  by all " a b l e  legal @e"); 
the Mure b act on the patt of any G o v m e n a  Authority @toVidod tbat such d o n  has been 
timely requested and diligently pursued); the adoption of or change in any Law (including any 
change in the interpretation ~ e r w f )  by any Governmental Authority. Notwiftrstanding the 
foregoing, neither Party shall be entitled to Force Majeure relief in respect of an event for which 
this Agreement may be taminated pursuant to Sections 3.02(a) or 3.02@). 

. 

, 

8.02 Excuse for Failure or Delay Caused by Force Majeure. The Party a f k t e d  by the 
Event of Force Majeure shall be excused from its failure to perform in strict compliance with the 

a The affected Party must give the other Party written notice of the Event of 
Force Majeure within five (5) Business Days aRer it becomes a m  that its performance has been 
affected by an Event of Force Majeure, describing the " e n c e ,  the efforts being undertalcen to 
overcome the o c m c e ,  and the anticipated duration of the delay. 

b. The affected Party must exeise all reasonable ef5orts to overcome or 
"he the effects of the Event of Force Majeure, consistent with Prudent Operating Practices. 



c. The dected Party shall give the other Party written notice as soon as it is able 
to resume perf om^. 

d, The Event of Force Majeure must not be cawed by any negligent or intentional 
acts, enam, or 0 " s  of the affected Party or its Affiliates, and shall not be caused by amy 
fdure to comply with my k w  by the &kcted Party or its Affitiates, or any breach or defiwlt of 
thb Agrement by the affected Party. 

8.04 Setdement of Strikes. Notwithmding Section 8.02@), neither Party shall be 20 
required to settle any strike or other labor disturbance excRpf ontefms -my to such Party. 21 

8.05 Termination. Should an Event of Force Mieure delay or prevent performance of 25 
my material obligation of a Party under this Agrement for 8 c-~nhuous period exceeding six [6) 23 
months, then the other Party m y  thereafter tamhate this Agreement at any time during the 2-4- 
continuation ofthe effect of the Event of Force Majeure by providing written notice to the 2s 
non-pdomhg Party, provided, however, that if (i) the Event of Force Mqjewe could not Zb 
rmnably  be remdied in such six (6) month period, (ii) the Eveat of Force Majeure is susceptible Z? 
of cure within an additional period, and (iii) the &fated Party is pmceedhg with diligence and in 2% 
good faith to remedy the effects of the Event of Force Majeure, then such six (6) month period 2 q  
shall be extended by up to an additional: six (6) months as shall be necessw to remedy the eff- 3 0 
of such Event of Force Majeure. 31 
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' 9.01 RiskofLoss. 

a CP&L. CP&L shall be responsible for and shall bear the full ride of  loss (i) 
. with respect to my loss of or damage to the Plant; and (3) with respect to any p e m d  injury or 

death, or lass of or damage to any other pperty (A) arising out of the ownership or leasing, 
operation or maintenance of the Plant, or (€5) cawed by electric power produced by the Plant and 
d g  on CP&L's side of the Point of Delivery, provided, bowever, that CP&L shall not be 
responsible for any loss, rlrunage, or injury arising out of the fiudt, negligence or witlfid 
misconduct of Progress En- Florida. 

b. hgress  Energy Florida.' hgress IElSergy florida shall be responsible for and 
shall bear the firll risk of loss (i) with respect to any loss of or damage b any property Jacated on 
hgress ERIX~Y Norida's side of the Point of k$ivery; d (ii) with raped to any personid hjwy 
or death, or loss of or damage .to any other property  (A) arising out of the c o m d o n ,  ownerrship, 
operattion or maintenance of any property on Progress Energy Florida's side of the Point of 
DeliVery, or (€3) caused by electric power produced by the Plant and clccurring on Progress Energy 
Florida's side of thepoint of Delivery, provided, however, that Progress Energy Florida shall not. 
be responsible for my loss, damage, or injury arising out ofthe fault, negligence or willfd 
misondt*. OfCP&L.;. 

'. 

9.02 I m i e d f i ~ o n .  

ZL General. Each Party shall protect, indemnify and hold harmless the other Party, 
its parent c o m p y ,  AfEliates and their resptive directors, officers, employees, agents and 
representatives fiom and against any IndemnSable Cost mising out of any injury, bodily or 
otber;wise, to, or death oq persons, or for damage to, or destruction of, property belonging to or 
leased by the other Party (each a "Claim"), resulting from or attributable to the fault, negligence or 
willful misconduct of such Party, or resulting hm, arising out of, or in any way connected with 
the performance of the Party's obligations under this Agreema 

b. By Progress Energy Florida and CP&L. If, due to the joint, concurring, 
comparative or contributory fault, negligence or willfid misconduct ofthe Parties, either Party 
incurs my Indemnifiable Cost arising out of any Claim, such h d d a b l e  Cost shall be allocated 
between CP&L and Progress Energy Florida in proportion to their respective degrees of fbult, 
negligence or wilW misconduct contributing to such Claim. 

c. Employees. Ne&z Party shall be deemed an employee of the other Party. 
Neither Party shall bring any claim against the other Party with respecf to any liability for 



compensation under any applicable state or f d d  W o k ' s  Cmpnsation Act, including 
Worker's compensation and/or employer's liability clRims of mployees. Each Party shall be 
liable for all claims of the Party's own employees arising out of any prOVision of any Workers' 
Compensation Law. 

d. Notice and Participation. 

i. If any Party entitled ta hWficat ion hereunder (the 
"hkded Party") intends to seek indemnification un&r 
this Article from my other Party (the "Lndemxlifying Party'") 
with respect to my Claim, the Indemnified Party shall giw 
the IndemuSying Party notice of such Claim upon the 
receipt of actual knowledge or informatian by the 
hdemxlified Party of my possible Claim or of the 
c0lp"enament of such Claim, wbich notice shall in 110 
event be later than the lesser of (i) fiReen (1 5 )  BuSines~ Days 
prior to the last day for responding to such Claim or (3) 
one-half of the period allowed for responding to such Claim. 
Th Jndernnim Party shall bave no liabiity under this 
Article for any Claim for which such notice is not pmvided. 

5. The I n d e n d j h g  Party shall havethe n&t to assume the 
defense of any Claim, at its sole cost and expense, with 
counsel designated by the I n k e g  Party and 
reasonably satisfactory to the I n d e e d  Party; provided, 
however, that ifthe defendants in any such proceeding 
include both the Indemnified Party and the 
Party, and the Indemnified Party shall have reasomibly 
conduded W there may be le-@ defenses available to it 
which are different fbm or additional to those available to 
the fndemni5ing Party, the Ihderimified Party &all b v e  the 
+hm s e l p . r ? t a m q a k s x m ~ ~ ~ I l t J n M ~ @ ~ ~ s ,  I 

expense, to ass& such legal defenses and to otherwise 
participate in the defense of such Claim cm behalf of such 
indemnified Party, 

Should my Indemnified Party be entitled to indemnification 
under this Article as a result of a Claim by a third party, and 
should the zndemnifying Party fail to assume the d e f m  of 
such Claim, the Indemnified Party may, at the expnae of the 
Metlulifying Party, contest or, with or without the prior 
consent of the Indemnifying Party, settle such Claim. 

- 

iii. 

iv. Except to the extent expressly provided herein, no 
Indemnified Party'shall settle any Claim with respect to 
which it has sought or is entitled to xiek indemnification 
p m t  to this Article unless (i) it has obtained the prior 
written consent of the Indenmifying Party, or (ii) the 



hd."@hg Party has f'ailed to provide security, in a form 
" a b l y  satisfktory to the Indemnified Party, securing 
the payment of any Ixldemnifiable Cost, up to the amount of 
the proposed settlement, 

v. Except to the extent expressly provided herein, no 
Indemnifying Party &all settle any Claim with fespect to 
which it may be liable to provide indemnification pursuant 
to this &tide without the prior written consent of the 
Indlemnifiea Party, provided, however, thatjftbe 
Indemaifying Party has reached a bona fide settlement 
agreement with the plaintif&) in any such proceeding, 
which settlement includes a full release of the I n d d f i e d  
Party for any and all liability with respect to such Claim, and 
the In-fied party does-not conseat to such setdement 
agm"nt., then the dollar amount specified in the 
settlement agrement, plus the Indemnified Party's l e d  
fees and other costs related fo the de- of the CI&m p n ~  
to the date of such S e t h "  q p m e n t ,  shall act BS an 
absolute maxixnum Wt 011 the indemnification obligation 
of the Indemnim Party with respect to the Cfaim, or 
portion th"f, that is the subject of such settlement 
agreement, 

. e. Net Amount. In the event that an Indemnifying Party is obligated to bdemnift 
and bold any Indemnified Party harmless under this Article, the amount owing to the Indemnified 
Party shall be the amount of sucb W-d Party% actual M"i.&hle Cost, net of any 
i n m c e  or other recovery actually received by the Iemnified Party. I 

f. Assertion of Claims. No Claim of any kind shall be a s 4  against either 
Party, whether arisbg out of contract, art (including negligence), sttict liability, or any other 
cause of or farm of action, unless it is filed in a court of competat jurisdiction, or a demand for 
mediation is made, within the agplicable statute of limitations period for such Claim. 

g. No Release of lasurers. The provisions of this Article shall not be deemed or 
c o m e d  to release any insurer from its obligation .to pay any inmame proceeds in a " c e  
wiik the term and conditions of valid and collectible i"ce policies. 

h. Survival of Obligation. The duty to i n d e e  under this Article shall continue 
in 1113 force and eEed notwifhstanding the expiration OT te"tion'of this Agreemen& with 
respect to any Indemnifiable Cost arising out of an event or condition which occurred prior to such 
tElTIlbti0n. 

9.03 Lidation of Liabilitv. Notwithstanding anything in this Agreement to the 
contrary, neither Party shall be liable to the other Party for any indirect, incidental, special, 
punitive, multiple, exemplary, or consequential damage, cost, expense or other liability, hcludjng 
loss o f  revenue or profits (other than payments expressly required and properly due under this 
Agreement], whether arising out of contract, tort (including negligence), strict liability, or any 
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other cause of or form of action ~ ~ ~ v e r ;  provided, however, that this provision shall not limit 
either Party’s obligation to indemnify, defmd and hold W e s s  the other Party for my Ciim 
against such other Party. 

ARTICLE X 
EVENTS OF DEFAULT AND REMEDIES 8 

10.01 Events of Default. 

1. 

ii. 

iii. 

iv, 

V. 

A Party’s liquidation or dissohtion, d e s s  such fiquidahn 
or dissoiution is ih COllfieCtiOrl, with a restructuring or 
reorganization of the Party, d upon the consummation of 
such restructuring or r e o r p n i ”  this Agreement bas 
been assigned to an Affiliate in compliance with S d o n  
7.01. 

A Party’s failure to make any payment to the other Party 
quirecl under this Agreement, excluding pyments that the 
Party notifies the other Party in writing that it disputes in 
good faith. 

Except as may be excused by an went of Force Mqjeure, a 
Party’s failure to comply with my material provision of this 
Agreement. 

Any material misrepresentation by a Patty under Article II. 

The of a case or procqxhg und& any bankruptcy Law 
by or against a Party as debtor that could materially impact 
the Party’s ability to pedonn its obligations hmmk, 
provided, however, that the Party shall be given one hundred 
and twenty (120) days after such filing by a third party in 
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which to obtain a stay or dis rn id  pricrr to this provision 
comtituting an Event of Defautt, 

vi. Any material failsue by either Party to comply with any Law 
or the tenns of any Authorimtioq if such failure prevents 
such Party h m  co~llpllybg with its obligatias as required 
underthis Agreement. 

4 
b. Cure Deriods for any defiult under this Agreement that is specified In Section 

10.01 (a) shall be 8s foU&s: 

1. 

.. 
11. 

With respect to any event listed in Section lU.Ol(aXi), a 
Party shall be givm five (5 )  Business Days after written 
notice f" the dber Party in which to cure such default 
before such event shall constitute an Event of Default. . '  

With respect to any event listed in Sections Z 0.0 I (axiii), (iv) 
or (vi), tbe defaulting Party shall be given thirty (30) days 
aft= written notice from the other Party in which to cure 
such deMt  before such event ahall conrrtitute an Event of 
Default; provided, however, that if the defhulting Par& has 
initiated a cure masonably satisfactory to the other Party 
within such thirty (30) day period, and a f k  having 

such thirty (30) day period, then such event  hall not 
CoIlStifufe an Event of Default so long as the defaulting Party 
diligently and conthowly pursues such cure until it is fully 
implemented to the other Party's " a b l e  satidaction, 
provided tbat such cvre i s  M y  implemented no later than 
twelve (12) months after notice. 

diligemt!y p~~~.pmid gmh g n m r  is iinrrhle t~ i q l e ~ e ~  it w:tb 

The evats listed in Sections 10.01 (a)@, (v), or (vii) shall 
constitute Events of DeWt upon Wi occurrence and no 
cure period shall be applicable. 

10.02 Remedies Umn Default Upon the occurrence of an Event of Default or if 
otherwise pedtted under this Agreement, the non-deefaulting Party may exercise any one or more 
of the foUowing "dies: 

a. Exercise all remedies available at law or at qu i@ or other appropriate 
proceedings, including bringing an action or actions h m  time to time for recovq of .momts due 
and unpaid by the other Party, and/or for damages and expenses resdting from the Event of 

-24-  

"... .. . .. I 



Default, wbich shall include all costs a d  expenses reasombly incurred in the exercise of its 
remedy (including reasonable attomy's fees), 

b. Without recourse to legal process, terrmnat e this Agreemefit by delivery of a 
writfen notice to the other P w  declaring te"tion. 

10.03 Election of Rmedies. 

a Except as specifidy limited in this A&eeement, each and every risnt, power 
and remedy of a Party, whether specifidy stated in this A%teemed, or otherwise existing, m y  be 
exercised m n c ~ ~ ~ ~ ~ y  OT sparately, h m  time to time, and so often and in such oder as may be 
deemed expedient by the exercising Party, aad the exercise or the beghhg of the exercise of any 
such right, power or remedy shatl not be deemed a waiver of the right to exercise, at the same time 
or thereafter, any other right, power or remedy, No delay or omission of a Party in the exercise of 
any right, power or remedy shall impair or opemite as a waiver thereof or of any other xi&< power 
or remedy then or thereafter existing. 

b. Notwithstanding any other provision of this Arti~le, neither Party shall 
terminate this Agreement following the occurrence of an Event of Default by the other Psrty if', 
pxior to the defaulting Party's receipt of a notice of such tc"& ' 'on, and notwithstanding the 
expiration or unavailability of any cure period provided under this Agreement, the defbdthg Party 
shall have c d  the Event of DeWL 

a The Parties shaU settle any dispute arishg o g  of or relating to this A p m e n t  
through the step negotiation and non-binding mediation sed forth herein prior to the initiation of 
my litigation. Good Mth participation in these procedures shall be a COILdition precedent b any 
litigation All negotiations pursuant to this Article shall be confidential and shall be treated as 
compmdse and d e m e n t  negotiations for purposes of the Federal Rules of Evidence and State 
Rules of Evidence. 

bc All applicable statutes of limitation and def- based upan the passage of 
time shall h toUed white the procedures specifid in this Mcle me pending. The Parties shall 
take such action, ifany, requiTed to effectuate such tolling. 

c. Either Party may give the other Party vnitten notice of my dispute not mlved 
in the normal course of business. Executives of both Parties shall meet at a mutually accepuible 
time and place within ten (3  0) days aft= delivery of such notice and thereafter as often as they 
remnably deem necessary, to exchange relevant information and to attempt to resolve the dispute. . 
lfthe matter has not been resolved by these persons within thirty (30) days of the disputing Party's 
notice, or if the Parties fail to meet within ten (1 0) days, either Party may initiate mediation as 
provided he=hfkr, The mediation proceeding shall be conducted in accordance with the then 
current Center for Public Resources ("CPR") Model P r o "  for Mediation of Business Dispute 
or other m d y  agreed upon p"S, with the following exceptions: 

b 

1. i f the  Parties have agreed to pursue mediation but have not 
agreed within h t y  (3.0) days of the request for mediation 
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on the sd&on of a media&r willing to serve, the CPR, 
upoll the request of either Party, &as1 appoint a member of 
the CPR Panel of Neutrals as the mediator; d 

ii. efforts to reach B settlement shall continue until the 
conclusion of the proCeeain9, which is deemed to occur 
upon the earliest of: (a) a written settlement is reached, (b) 
the mediator mcludes and hfimns the P d e s  in Writing 
that further efforts would not be WM, (c) the Parties agree 
in Writing that an impasse has been machedp (d) the dab 
which is thirty (30) days from the day on which a notice is 

. delivered under Section lO.M(c) above, Neither Party may 
withdraw befoxe the conclusion of the pmcedng. 

d. If the Parties are unable to resolve the disputes and litigation proves necessary, 
either party may initiate such litigation. The exclusive venue for say such litigahn shall .be the 
Circuit Court of County, Florida. The Parties expressly consent to the jurisdiction of 
such Circuit Cant and to its exclusivity of venue. 

e. The Parties hereby expressly agree that all disputes, claims, and counferclaims 
relating to this Agreement and the pmject shall be litigated, adjudicated, or otherwise resolved 
without a jury. The Parties expressiy, voluntarily, and unequivocally waive any right they may 
have to a jury trial in c o d o n  with dl disputes, claims and ~ ~ u n t ” . S  relating to tbis 
Agm3ment. 

1 1.01 Coverage and Amounts. cF&T ,; and all cnnb@crs ~md s d x m m ~ t ~ r g  p&&z&qg 
any services in comedon with the operation or mainfenance of the Plant, shatl obtain and 
maintain In farce comprehensive general liability insurance, public liability coverage and propers 
insurance for hjury to persons and property, autm”oile liability i,”ce and worlanBn,s 
compensation huranw, all b amounts and under tenns which are generally d e d  by ownem 01 
lessees, opraor~ or maintainem of equipment similar to the PI- In the event that any insured 
Party reasonably determines tbat any such policy of in”ce  i s  no longer avda’ble at 
commercially reasonable rates, such insureci Party shall not be obligated to continue to c ~ l y  such 
insurance, and shall obtain substitute insurance which is as nearly identical 85 possible to tbe 
policy of insumme which it is intended to replace. 

AR1[1[cmxII 
MISCELLANEOUS 

12.01 Amiiicable Law. This Agreement is executed in accordance with and is intended to 
be construed under the Laws of the State of Florida, excluding any Law related to conflict or 
choice of Law which would result in the application of any Law to this Agreement oihw than the 
Laws of the State of Florida. 
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12.02 Notice and Service. Any notice, demand, request, consent, approval, confirmation, 
wmmeCation, or statement which lis required or permitted under this Ag~eement, shall be in 
writing, except as otherwise provided, and shall be given or delivered by personal service, 
telecopy, telegram, F e d d  Express or comparable overnight delivery seMce, or by deposit in any 
UnitedSta~PostoBEice,postagepepaid, byregistdwcertiiied~addressedtothePartyat 
the addtess set farth below. Changes in such address shall be made by notice similarly given. 

If to Progress Energy Florida! 
Prugress Energy Florida, hc. 
410 S o d  Wilmington Stteet 
Mei& North C a r o b  27601 
Attation: Vice Presideat of Regdated Commercial Op0ratk" 
Telephone Number 919-546-4552 
Facsimile Number: 919-546-4640 

and 

Frogress Energy Florida, Inc. 

Raleigh, North Carolina 27602 
Attention: G m d  counsel 
Telephone Number: 919-546-5362 
Facsimile N u m k  919-546c3805 

410 south w w o n  street 

Ifto CP&L 
Central Power & Lime, Ioc. 
1031 1 Cement Plant Road 
Bruoksville, FL 34601 
Attention: h i d -  
Facsimile M u m h c  352-799-3508 

Witb copies to: 

DPC Athatis, LLC 
67 Park Place 
Momstown, NJ 07960 
Attention: General Counsel 
Facsimile Number: 973-889-0020 

And 

Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, NW 
Washington, DC 20005 
Attention: Martin Klepper 
Facsimile Number: 202-393-5760 

. 



Notices shall be deemed to have been received, and SbalI be effective, upon receipt Notices af 
changes of address by either Party shall be made in writing no later than ten (10) days prior to the 
effective date of such change, 

12.03 Amenbe@. This Agreement is intended as the final expression of the Parties' 
agreement and it is the complete and exclusive statement of the tenns thereof. No statements or 
agreements, o d  or written, made prim to the date'hermc shall vaq or modify the written terms 
set forth herein, and neither Party shall claim my amendment, modihtion, or release fbm any 
provision hereof by " o n  of a course ofwtion or mutual agreement unless such agreement is in 
Writing signed by both Parties and specifically states it is an amendment to this Agreement. 
Ex~ept as otherwise provkbd in th% Agreement, absent agreement of the Parties to a p p s e d  
change, the standard of review €or changes to this Agreement proposecL by a Party, a nm-Party or 
the Federal Energy Regulatory Commission acting h a  spn@ shall be the "public inkzest'' 
standard of review set forth in United Gas Pip'Lj& Co. vi Mbbile Gas Sentice Corp., 350 US. 
332 (1956) and Fed;eruZ Power Commission v. Sierra Pac@c Power Co., 350 US. 348 (1956) (the 
"Mobile-Sierrd' doctrine). 

12.04 Maintc" of Records, Both CP&L and Progress Energy Fbrida shall keep a 
record of all invoices, receipts, charts, co~u~printouts, punch cads or magnetic tapes relatedt~ 
the volume or price of capacity d e s  made under this Agreema, Such records shdl be &e 
available for i n s w o n  by either Party upon reasonable notjce at the principal place o f  bushess of 
the non-nquesting Party during regular business hours. All sucb materids shall be kept on record 
for a xnhi" o f v m  the date of their preparation. 1 

12.05 CdcXentidity. 

a. Any Proprietary Wormation of a Party (the "'I'mhr''') which is disclosecl to 
or othedse received or obtained by the other Party (the Tra"ei') incident to this Agreement 
shall be held in confidence, and the Transferee shatf not publish or o t l "  disclose any 
Proprietary Informaton to any Person far any reason ox purpose whatsoever, or use any 
hprietary Modon for its own purposes or for thebenefit of any Pemua without the prior 
written approval ofthe Transferor, which approval may be grarrted or withheld by the T d m  
in its sole d i d o n .  Without limiting the generality of the foregoing, each Party shall.observe the 
same sdeguafds and precautions with regard to Proprietary Momation which such Party 
observes with respect to its own infomation of the same or lptnilar kind* 

b. Each Party agrees that it will &e available Proprietsry M o d o n  received 
fkom the other Party to its own perso~el  only on a need-to-bow basis, and that all Persons to 
whom such Pr~prjetsry lnfonmation is made avdabie will be made aware of the co;nfidentiax 
nature of such Proprietary Information, and will be required to agree to hold such Proprietary 
Infoxmation in confidence under terms substantially identical to the terms hereof. 

c. Notwithstanding the foregoing: 

i, A Transfme may provide any Proprietary Momation to 
any Governmental Autharity havhgjUrisdiction over or 
assertiag a right to obtain such information, provided tbat (i) 

I 



such G u v m m d  Authority dm that such Proprietary 
Idomt ion  be provided, and (ii) the Transferee promptly 
advises the Transferor of any request for such ~nfonmitbn 
by such Governmental Authority and cooperates in giving 
the Tr"r an opprtunity to present objections, requests 
for Wtaticm, and/or requests fbr wdidentiality or other 
restrjctiofls on disclow or access, to such Govemental 
AUthiXity. 

ii. 
. 

CP&L may disclose Propi- M o d o n  to any 

fbr any Authorization for the Plant. 
. .G&vmmtal Authority in c o d o n  wi& the application 

iii. A Transferee m y  disclose hprietary Information to any 
assignee or potential assignee in connection with an. 
assignmeat of this 'Agreement pexmitkd by the terms of 
Article VI1 abve provided that the Transferee shall disclose 
proprietEvy wo33niition to apotential a s s i v  only ifthe 
T m f m  enters into an agreement with the assignee or 
potential assignee that obligrrtes the assignee or potential 
assignee to comply with mnfidentidity undertakings 
substantially similou to those set forth in this Section 12.05. 

d. In the event of B breach or tl"d breach of the provisions of Section 12.05 
(a) by my Transferee, the Transferor shall be entitled to an injunction remaining such Party h m  
such breach. Nothing contained h& shall be c o d  as phiiting the T d e m r  from 
pursuing any other remedjes available at law or equity for such breach or threatened breach ofthis 
Agreement. 

I- e. The obligation to retain information in confidence shall COIIfinue in full force 
and effect during the Term and for a paid o-ereafkr, notwithstanding the 
expiration 01 termhation of this Agreement, with respect to any information obtained by any Party 
prior to such t e w o I L  

f Definition of P"y Information: 

1. The t&rn "proprietary Momtion" m e a s  all information, 
written or oral, which has been or is disclosed by the 
T m f m r ,  or by any ABiIiarte of the Transferor, or wbich 
0thenv.h becomes known to the Transferee, or to any 
AB1iat.e of such Transferee, or any other party in a 
confidential relationship with, the Transferee, and which (A) 
mlatesto matters such m patents, trade secrets,researcband . 

development activities, draft 
business arrangements, books and records, budgets, cast 
estimates, pro forma calculatium, engineering work 
product, e " u u e n t a l  wmpIiancq vendor lists, suppliers, 
" f h t u r i n g  processes, energy consumption, pricing 

final contracts or other 
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linf'ation, private processes, and other similar 
information, as they may exist fi.om time to time, M (B) the 
Transferor expressly designates ia writing to be confidential, 
proprietary W m t i o n  shall also include information 
regarding &e terms of this Agreement, including the Energy 
Rate, the Capacity Payment, and other commercial tenns 
hereof 

ii. Proprietary Momation SI& exclude W o d o a  falling 
into any of the following categories: 

A. Momation that, tit the time of disclosure hereunder, is in 
the public domain, other than. infoxmation that entered the 
public domain by breach of this or any other agreement, or 
in violation of any Law, 

Mom" that, after disclosure hereunder, enters the 
public domain, o&ex than idormation that entered the 
public do- by breach of this or any other ape.ment, or 

- -  

€3. 

in viohion of any Law; 

C. Momation, other than that obtained h r n  third parties, that 
prior to disclosure heremder, was already in the recipient's 
possession, e i t h  without limitation on disclosure to othm 
or subsequently becoming f i t s  of such'l~Mon; 

Wormation obtained by the recipient fbm a third psrty 
havirig an independent right to disclose the idonnation; or 

D. 

12.06 No Partnershin. Notwithstanding my provision of this Agreemat, CP&L aad 
Progress'hergy Fl&da do not intend to create hereby any lease, joint venture, pplrtnership, 
&&ation taxable as a c o p h 0 4  or ofher entity for the condud of any business for pfit 
Neitber Party shall have any right, power or authority to enter into any agreement or undertaking 
for, or act on behalfof, or to act as or be an ageat or representative ofl or to othexwise bind, the 
other Party. 

12.07 No Dutv To Third Parties, Except 8s provided in Articles VII and IX, tbis 
Agreement is for the sole benefit of the Parties hereto, and nothing in this Agreemetrt OT any d o n  
taken hereunder shall be construed to create any duty, liability or standard of care to any person not 
a Party to fhis Agreement Except as specifiedy provided herein, no person shall have any rights 
or interest, dixect or indirect, in this Agreement or the services to be provided hereunder, or both, 
except Progress Energy Florida d CPBtL. Except as provided h Articles Vn and K, the Parties 
specifically disclaim any intent to create my rights in any person as a third-party beneficiary to this 
Agreement or the services to be pvided hereunder, or both. 
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12.08 Comtemarts. T h i s  Agrement may be executed shdtanmusJy in two (2) or more 
count.erparts, each of which shall be deemed an 0rigix.d but all of which togetkr shall COIlsfihlfe 
one and the same i"ent. 

12.09 Severability. If any provision of tbis Agrement shall be determined to be 
menf'orceabie, void or ohrwise contrary to Law, sui& condition shall in no 
render any other provision of this Agreement unenforceable, wid or c u m  to Law, and this 
Agreement W continue in force ia accordance with the " h i n g  terms and  provision^ hereof, 
unless such condition invalidates the purpose or intent of this Agreement. In the event that any of 
the pmGons, or portim or applidons thereof, of this Agreement are held " a b l e  OT 
invalid by any coutt of COmpeteDt jurisdiction, the Parties shall negotiate in good faith to attempt to. 
implement an equitable adjustment in the pvisions of this Agreement &th a View tow& 
efkting the purposes of tbis Agreement by replacing the pvision &at is unenforceabre, void, or 
conttaxy to Law with a valid provision the economic effect of which comes as close as possible to 
tbat of the pn>vision that hss been found to be wdorceable, void, or contrary to Law. 

masonable prior notice, to audit the otha Party's books md records to the limited extent necessEery 
to verify the ba$s for any claim by either of the Parties far payments hereunder or to determine the 
otha Party's complhce with the terms of this Agrement, The audited Party Ml mzLkR such 
records available at Its office during normal b w b s s  hours and the auditing Party ShalI. reimburse 
the other Party for reasonable costs h c d  by the audited Party in connection with the audit, as 
supported by apppiiate documentatioa, 

operate to 

12.10 Audit R i a .  Each Party shall have the rigat throughonut the Term, upon 

12.1 1 Successors and Assians. Except to the extent otherwise indicated hmin, all the 
rights, benefits, duijes, liabilities and obligations of the Parties hereto W inure to the benefit of 
and be binding upon their respective silcc~ssm and permitted assigns. 

12.12 Intemttion. There  re no d e m d h s  fie ?&tie w t~ +kp sbject 
matter of this A g r e " t  other than as set forth herein, and this Agreement represents the entire 
understanding between ?he Parties in relatioa to the subject matter hereof, This Agreement 
supersedes any and all previous agreements, arrangements or discussions betweexl the Parties 
(whether writtm or oral) in respect of the subject matter hereof, aI1 of which are h a b y  abrogated 
and withdrawn. 

12.1 3 Survival. The provisions of Article E., Section 10.2 and Section 12.05 shall 
continue in effect after the termination of this Agreement bd the perfbrmmx by the Parties of 
their obligations h m a .  

12.14 No Recourse. No recourse shall be bad for the payment or perfo&mce of any of 
CP&L's obligations, covenants or apeements under this Agreement, a g a t  any incorpOrrator, 
direct or indirect shareholder, member, partner, of€icer, director or Affiliate, (whetha past, present 
or future) of CF&L or any AfWiate thereofl whether by virtue of any codM0na.l provisiOn, 
statute or d e  of law, or by the edorcment of any assessment or penalty or otherwise. 

- 3 1  = 

_..".._ ... __. 



IN " E M  WHEWQF, the Parties have causedthe sisnstufes of their authorized officers and 
their seals to be affixed as of the day and year first above written. 

FLORIDA POWER CORPORATION, D/B/A 
PROGRESS ENERGY FLORIDA, INC. 

ATTEST: 

I 
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EXHIBIT A 
TECHNICAL SPECIFICATIONS 

The Plant is located appruxinmteIy 7.5 miles from the Florida Power Corporation ("FPC") I 15 kV 
BrooEdge Substation. Major Plant equipment includes a 930,000 pounds per hour Babcock 
&Wilcox pulven'lzed coal boiier, 43.5 MYA GE HP steam turbine aud a 112.5 MVA GE LP steam 
W i e .  

me Plant is permitted to operate up -uls per year. I 
Electrical intercomdon of the Plant with FPC at the 115kV Brookridge Substation is made via a 2 

3 7.5-tde tmnsrnkion b e  that is owned and maintained by the Plant. 

Hot start: Resyncchronize . 

M i n i "  Output 
Maximum Output 

Ramp Up (above Mn. Output) 

Ratllp Down (above Min. output) 

4 

6 

15 
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3, Each monthly bill prepared by CP&L and delivered to Progress Energy Florida pursuant to 
the provisions of Section 4.05 shall include a summary of the quantities of Delivered 
Energy delivered by CP&L to the Point of Delivery dmhg such month and any Energy 
Payments and Capacity Payments due to CF&L 

2. Each m~nMy & p i t y  Payment shall be calculated as follows: 

where: 

4 
3. Each monthly Energy Fapent shall h calculated as follows: 5 

EP -- 
where: 

4, 
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