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Matilda Sanders

From: Elizabeth_Carrero@fpl.com

Sent: Monday, September 12, 2005 3:33 PM

To: Filings@psc.state.fl.us

Cc: Wade_Litchfield@fpl.com; Eyry_Martin@fpl.com; Lynne_Adams@fpl.com

Subject: Electronic Filing for Docket No. 041269-TP - FPL FiberNet LLC's Objections and Motion to

Quash BellSouth's Subpoena Duces Tecum Without Deposition

Attachments: Objections to BellSouth's Subpoena and Motion to Quash Subpoena.doc

Objections
2lISouth's Su

a. Person responsible for this electronic filing:

R. Wade Litchfield
Senior Attorney

FPL FiberNet LLC

700 Universe Blvd.
Juno Beach, FL 33408
(561) 691-7101
wlitchfefpl.com

b. Docket No. 041269-TP

In re: Petition to Establish Generic Docket to Consider Amendments to Interconnection
Agreements Resulting From Changes of Law

c¢. Document being filed on behalf of FPL FiberNet LLC.

d. There are a total of 5 pages.

e. The document attached for electronic filing is FPL FiberNet, LLC's Objections and Motion
to Quash BellSouth's Subpoena Duces Tecum Without Deposition.

(See attached file: Objections to BellSouth's Subpoena and Motion to Quash

Subpoena.doc)

Thank you for your attention and cooperation to this request.

Elizabeth Carrero, Legal Asst
Wade Litchfield, Esqg. and Natalie Smith, Esq.

CMFFhone: 561-691-7100

FaxT 561-691-7135

COMemail: elizabeth carreroefpl.com
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ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition to Establish Generic Docket to ) Docket No. 041269-TP
Consider Amendments to Interconnection )

)

)

Agreements Resulting From Changes of Law Filed: September 12, 2005

FPL FIBERNET, LLC’S OBJECTIONS AND
MOTION TO QUASH BELLSOUTH’S
SUBPOENA DUCES TECUM WITHOUT DEPOSITION

FPL FiberNet, LLC (“FPL FiberNet”), by and through its undersigned counsel, hereby
objects and moves to quash that certain Subpoena Duces Tecum Without Deposition (copy
attached) directed to Brett H. Bayag, FPL FiberNet, by BellSouth Telecommunications, Inc.
(“Bellsouth”). FPL FiberNet is not a party to the above-numbered and entitled proceeding.
The Non-party Subpoena was not personally served and, in any event, was not served on a
registered agent for FPL FiberNet. Counsel for FPL FiberNet was not furnished a copy of the
Subpoena. Finally, although styled a Subpoena Duces Tecum, the subpoena is not directed to
the inspection of documents or for deposition; rather, it is a Request for Admission, the same
discovery previously served improperly on FPL FiberNet, a non-party. Accordingly, FPL
FiberNet objects to the Non-Party Subpoena pursuant to Rule 1.351 and 1.410, Florida Rules of
Civil Procedure, and to the extent necessary, moves to quash that certain Subpoena Duces
Tecum under Rule 1.280(c), Florida Rules of Civil Procedure. Nevertheless, notwithstanding
and without waiving its objections, FPL will furnish an answer to BellSouth. FPL FiberNet
states as follows:

1. On August 8, 2005, BellSouth served its First Requests for Admissions on FPL
FiberNet. FPL FibertNet served its objections to the discovery as a matter of procedural

courtesy to BellSouth, not because FPL FiberNet had any obligation to do so as a non-party.
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2. On September 8, 2005 Mr. Bayag received by Federal Express Mail a copy of
the Subpoena Duces Tecum Without Deposition. The Non-Party Subpoena was not personally
served as required under rule 1.410(d), Florida Rules of Civil Procedure, Rule 28-106.212,
Florida Administrative Code, and other applicable law. Further, Mr. Bayag is not a registered
agent for FPL FiberNet. Traditional forms of discovery may not be sought from a non-party
unti] jurisdiction of the court has been established over those non-parties; rather, discovery to

the non-parties must be procured through means of a duly served subpoena. Far Qut Music v.

Jordan, 438 So0.2d 912, 913 (Fla. 3 DCS 1983). Service in this instance was not lawfully
achieved.

3. Moreover, the discovery sought is neither for the inspection of documents nor
for deposition. Although styled as a “subpoena duces tecum without deposition”, BellSouth
seeks a request for admission, not the inspection of documents. As such, the request is not
within the scope of Rules 1.351 and 1.410, Florida Rules of Civil Procedure. Indeed, the
requested materials consist of the same First Requests for Admission improperly propounded
on August 8. Effectively, BellSouth is attempting to do indirectly what it cannot do directly by
attaching written discovery under Rule 1.370, Florida Rules of Civil Procedure, to a non-party,
FPL FiberNet.

4, Rule 1.351, Florida Rules of Civil Procedure, states that a “party make seek
inspection and copying of any documents or things within the scope of Rule 1.350(a) from a
person who is not a party by issuance of a subpoena directing the production of the documents
or things when the requesting party does not seek to depose the custodian or other person in

22

possession of the documents or things.” Part (b) of Rule 1.350, however, requires a party to

serve “notice on every other party of the intent to serve a subpoena under this rule at least 10



days before the subpoena is issued if service is by delivery and 15 days before the subpoena is
issued if the service is by mail.” FPL FiberNet does not believe such notice was provided.

5. As indicated above, FPL FiberNet will furnish a response to BellSouth,
reserving and without waiving the foregoing objections to the Non-Party Subpoena. FPL
FiberNet is not a party of record in this proceeding. Neither FPL FiberNet’s objections filed in
this docket nor any answer furnished as a courtesy to BellSouth should be construed as an
intervention or appearance either as a party or an interested party in connection with this
proceeding, or as FPL FiberNet’s agreement or consent to respond to further discovery in
connection with this matter.

WHEREFORE, FPL FiberNet respectfully requests, to the extent necessary, that the
Prehearing Officer to enter an Order quashing the Non-Party Subpoena in question and
determining that the obj ections‘raised by FPL FiberNet to the Non-Party Subpoena support a
finding by the Prehearing Officer that the discovery not be had.

Respectfully submitted,

R. Wade Litchfield

Florida Authorized House Counsel
700 Universe Boulevard

Juno Beach, Florida 33408-0420

Tel:  (561) 691-7101
Fax: (561)691-7135

Attorney for FPL FiberNet LLC

s/R. Wade Litchfield
R. Wade Litchfield




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by U.S. Mail this 12" day of September 2005, to the following:

Adam Teitzman

Michael Barrett

Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

AT&T

Sonia Daniels

1230 Peachtree Street, NE
4th Floor

Atlanta, GA 30309

Azul Tel, Inc.
2200 South Dixie Highway, Suite 506
Miami, FL 33133-2300

Casey Law Firm

Bill Magness

98 San Jacinto Blvd., Suite 1400
Austin, TX 78701

FCCA/CompSouth (Moyle)
Vicki Gordon Kaufman

c/o Moyle Law FirmStreet
118 North Gadsden Street
Tallahassee, FL 32301

Florida Municipal Power Agency
Jody Lamar Finklea

P.O. Box 3029

Tallahassee, FL 32315-3029

ITC"DeltaCom

Ms. Nanette Edwards

7037 Old Madison Pike, Suite 400
Huntsville, AL 35806

Alan C. Gold, P.A.

Alan C. Gold/James L. Parado
Gables One Tower

1320 South Dixie Highway, Suite 870
Coral Gables, FL 33146

AT&T Communications of the Southern
States, LLC (05)

Tracy Hatch, Esq.

101 North Monroe Street, Suite 700
Tallahassee, FL 32301

BellSouth Telecommunications, Inc.
N.White/D.Lackey/E.Edenfield/M.Mays
c/o Ms. Nancy H. Sims

150 South Monroe Street, Suite 400
Tallahassee, FL. 32301-1556

Covad Communications Company
Charles (Gene) Watkins

1230 Peachtree Street NE, Suite 1900
Atlanta, GA 30309

FDN Communications
Matthew Feil, Esq.

2301 Lucien Way, Suite 200
Maitland, FL 32751

GRUCom

Raymond O. Manasco, Jr.

P. O. Box 147117, Station A-138
Gainesville, FL 32614-7117

MCI

Dulaney O'Roark III, Esq.
6 Concourse Parkway
Suite 600

Atlanta, GA 30328



MCImetro Access Transmission Services LLC Messer Law Firm

Ms. Donna C. McNulty
1203 Governors Square Blvd., Suite 201
Tallahassee, FL 32301-2960

NuVox/NewSouth/Xspedius/KMC Telecom

(Kelley)

J . Heitmann/B.Mutschelknaus/S.Kassman
c/o Kelley Law Firm

1200 19th St., NW, Suite 500
Washington, DC 20036

Orlando Telephone Company
4558 S.W. 35th Street, Suite 100
Orlando, FL 32811-6541

SECCA/US LEC Corp.

Wanda Montano/Terry Romine
6801 Morrison Blvd.
Charlotte, NC 28211

STS Telecom
12233 S.W. 55th Street, #811
Cooper City, FL 33330-3303

The Helein Law Group, LLLP
Jonathan S. Marashlian, Esq.
8180 Greensboro Drive, Suite 700
McLean, VA 22102

XO Communications, Inc.
Dana Shaffer

105 Molloy Street, Suite 300
Nashville, TN 37201

Floyd R. Self
P. O. Box 1876
Tallahassee, FL 32302-1876

NuVox/NewSouth/Xspedius/KMC Telecom
(Messer)

Norman H. Horton, Jr.

c/o Messer Law Firm

P.O. Box 1876

Tallahassee, FL 32302-1876

Rutledge Law Firm

Kenneth Hoffman/Martin McDonnell
P.O. Box 551

Tallahassee, FL 32302

Sprint Communications Company Limited
Partnership - - o
Susan Masterton -

P.O. Box 2214

Tallahassee, FL 32316-2214

Supra Telecommunications & Information
Systems, Inc.(05)

Steven Chaiken/Brian Chaiken

2901 SW 149th Avenue

Suite 300

Miramar, FL 33027

WilTel Local Network, LLC
Adam Kupetsky

One Technology Center (TC-15)
100 South Cincinnati

Tulsa, OK 74103

s/R. Wade Litchfield
R. Wade Litchfield




