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BEFORE THE PUBLIC SERVICE COMMISSION

	In re: Petition for rate increase by Florida Power & Light Company.


	DOCKET NO. 050045-EI

	In re: 2005 comprehensive depreciation study by Florida Power & Light Company.
	DOCKET NO. 050188-EI

ORDER NO. PSC-05-0902-S-EI
ISSUED: September 14, 2005



The following Commissioners participated in the disposition of this matter:

BRAULIO L. BAEZ, Chairman

J. TERRY DEASON

RUDOLPH “RUDY” BRADLEY

LISA POLAK EDGAR

ORDER APPROVING STIPULATION AND SETTLEMENT

BY THE COMMISSION:

I.
BACKGROUND


On March 22, 2005, Florida Power & Light Company (FPL) filed a petition for approval of a permanent increase in rates and charges sufficient to generate additional total annual revenues of $430,198,000 beginning January 1, 2006, and for approval of an adjustment to 2007 base rates to produce additional annual revenues of $122,757,000 beginning 30 days following the commercial in-service date of Turkey Point Unit 5 projected to occur in June 2007.  In support of its petition, FPL filed new rate schedules, testimony, Minimum Filing Requirements (MFRs), and other schedules.  FPL’s petition was assigned Docket No. 050045-EI.  By Order No. PSC-05-0619-PCO-EI, issued June 6, 2005, we suspended FPL’s proposed new rate schedules to allow our staff and intervenors sufficient time to adequately and thoroughly examine the basis for the proposed new rates.

On March 17, 2005, FPL filed a depreciation study for this Commission’s review.  The depreciation study was assigned Docket No. 050188-EI.  By Order No. PSC-05-0499-PCO-EI, issued May 9, 2005, we consolidated Docket Nos. 050188-EI and 050045-EI for all purposes.

As part of this consolidated proceeding, we conducted service hearings at the following locations in FPL’s service territory: Daytona Beach, Viera, West Palm Beach, Ft. Lauderdale, Miami, Sarasota, and Ft. Myers.  A formal administrative hearing was scheduled for August 22 - 26 and August 31 - September 2, 2005.  The Office of Public Counsel (OPC), Office of the Attorney General (AG), Florida Industrial Power Users Group (FIPUG), Florida Retail Federation (FRF), Commercial Group (CG), AARP, Federal Executive Agencies (FEA), and South Florida Hospital and Healthcare Association (SFHHA) were granted intervenor status.  Common Cause Florida and seven individual customers filed a petition to intervene on August 15, 2005.


On August 22, 2005, the parties filed a joint motion for approval of a Stipulation and Settlement
 among all parties to resolve all matters in this consolidated proceeding.
  The Stipulation and Settlement was presented at the start of our hearing on August 22.  The hearing was recessed to allow our staff to thoroughly review the Stipulation and Settlement and provide its analysis to us on August 24, when the hearing was reconvened for our vote.

By this Order, we approve the Stipulation and Settlement.  Jurisdiction over these matters is vested in this Commission by various provisions of Chapter 366, Florida Statutes, including Sections 336.04, 366.05, and 366.06, Florida Statutes.
II.
STIPULATION AND SETTLEMENT


The major elements contained in the Stipulation and Settlement are as follows:

· The Stipulation and Settlement is effective for a minimum term of four years - January 1, 2006, through December 31, 2009 - and thereafter will remain in effect until new base rates and charges become effective by order of the Commission.  (Paragraph 1)
· With the exception of certain new and modified rate schedules specified in the Stipulation and Settlement, FPL’s retail base rates and charges will remain unchanged on January 1, 2006, when the currently operative stipulation governing FPL’s base rates and charges expires.  (Paragraph 2)
· No party will petition for a change in FPL’s base rates and charges to take effect prior to the minimum term of the Stipulation and Settlement, and, except as provided for in the Stipulation and Settlement, FPL will not petition for any new surcharges to recover costs that traditionally would be, or are presently, recovered through base rates.  (Paragraph 3)
· A revenue sharing plan similar to the one contained in FPL’s currently operative rate settlement will be implemented through the term of the Stipulation and Settlement.  Retail base rate revenues between specified sharing threshold amounts and revenue caps  will be shared as follows: FPL’s shareholders will receive a 1/3 share, and FPL’s retail customers will receive a 2/3 share.  Retail base rate revenues above the specified revenue caps will be refunded to retail customers on an annual basis.  (Paragraphs 4 and 5)
· If FPL’s retail base rate earnings fall below a 10% ROE as reported on a Commission-adjusted or pro-forma basis on an FPL monthly earnings surveillance report during the term of the Stipulation and Settlement, FPL may petition to amend its base rates, and parties to the Stipulation are not precluded from participating in such a proceeding.  This provision does not limit FPL from any recovery of costs otherwise contemplated by the Stipulation.  (Paragraph 6)
· FPL has the option to amortize up to $125,000,000 annually as a credit to depreciation expense and a debit to the bottom line depreciation reserve over the term of the Stipulation and Settlement and as specified therein.  Depreciation rates and/or capital recovery schedules will be established pursuant to the comprehensive depreciation studies as filed in March 2005 and will not be changed during the term of the Stipulation and Settlement.  (Paragraph 8)
· Subject to review for prudence and reasonableness, FPL is permitted clause recovery of incremental costs associated with establishment of a Regional Transmission Organization or costs arising from an order of this Commission or the Federal Energy Regulatory Commission addressing any alternative configuration or structure to address independent transmission system governance or operation.  (Paragraph 9)
· No party will appeal the Commission’s final order in Docket No. 041291-EI addressing recovery of 2004 storm recovery costs.  FPL will suspend its current accrual to its storm reserve effective January 1, 2006.  Through a separate proceeding, a target level for FPL’s storm reserve will be set.  Replenishment of the storm reserve to that target level shall be accomplished through securitization under Section 366.8260, Florida Statutes, or through a separate surcharge that is independent of and incremental to retail base rates, as approved by the Commission.  (Paragraph 10)
· FPL will suspend its current nuclear decommissioning accrual effective September 1, 2005, and at least through the minimum term of the Stipulation and Settlement.  (Paragraph 11)
· New capital costs for expenditures recovered through the Environmental Cost Recovery Clause will be allocated, for the purpose of clause recovery, on a demand basis.  (Paragraph 13)
· All post-September 11, 2001, incremental security costs will be recovered through the Capacity Cost Recovery Clause.  (Paragraph 14)
· FPL will continue to operate without an authorized ROE range for the purpose of addressing earnings levels, but an ROE of 11.75% shall be used for all other regulatory purposes.  (Paragraph 16)

· For any power plant that is approved through the Power Plant Siting Act and that achieves commercial operation within the term of the Stipulation and Settlement, the costs of which are not recovered fully through a clause or clauses, FPL’s base rates will increase by the annualized base revenue requirement for the first 12 months of operation, reflecting the costs upon which the cumulative present value revenue requirements were or are predicated and pursuant to which a need determination was granted by the Commission.  This base rate adjustment will be reflected on FPL’s customer bills by increasing base charges and non-clause recoverable credits by an equal percentage and will apply to meter readings made on and after the commercial in-service date of the plant.  (Paragraph 17)
Most of the terms of the Stipulation and Settlement appear to be self-explanatory.  Still, we believe that several provisions merit comment or clarification so that as full an understanding of the parties’ intent can be reflected in this Order before the Stipulation and Settlement is implemented.  Based on the parties’ discussions with our staff and discussions during our August 24 vote to approve the Stipulation and Settlement, we understand that the parties agree with the clarifications discussed below.
Paragraph 2

Under Paragraph 2, the parties agree that FPL will implement three new tariff offerings: an optional High Load Factor Time-of-Use rate with an adjustment to reflect a 65% load factor breakeven point by class; a Seasonal Demand Time-of-Use rate; and a General Service Constant Use rate.  Further, the parties agree that FPL will eliminate the 10 kW exemption from its current rate schedules.  We note that these changes are revenue neutral across FPL’s demand-metered rate classes but are not revenue neutral within each such class.
Further, the parties agree that the inversion point on FPL’s RS-1 (residential service) rate will be raised from 750 kWh to 1,000 kWh.  We note that this change is revenue neutral within FPL’s residential rate class.

The parties also agree that all gross receipts taxes will be shown as and collected through a separate gross receipts tax line item on bills.  Thus, the portion of gross receipts taxes currently embedded in base rates will be removed and consolidated with the portion of gross receipts taxes currently shown separately.

Paragraph 5

Paragraph 5 describes and defines the revenue sharing plan agreed to by the parties.  Part c of this paragraph states that the revenue sharing plan and the corresponding revenue sharing thresholds and revenue caps are intended to relate only to retail base rate revenues based on FPL’s current structure and regulatory framework.  Further, part c indicates that incremental revenues attributable to a business combination or acquisition involving FPL, its parent, or its affiliates will be excluded in determining retail base rate revenues for purposes of the revenue sharing plan.  The parties clarified that in the event that a portion of FPL’s system is sold or municipalized, appropriate adjustments would be made to account for the associated revenue reduction before application of FPL’s annual average growth rate upon which the revenue sharing thresholds and revenue cap are calculated.

Paragraph 10

Under Paragraph 10, the parties agree that FPL will suspend its current base rate accrual of $20.3 million to its storm reserve account effective January 1, 2006.  Further, the parties agree that a target for FPL’s storm reserve account will be established in a separate proceeding and that funding the account to the target level will be achieved by either or both of two means: (1) a separate surcharge independent of and incremental to retail base rates; and (2) through the recently enacted provisions of Section 366.8260, Florida Statutes.  FPL has committed to pursue continued funding of its storm reserve account within six months.

Paragraph 11

Pursuant to Paragraph 11, the parties agree that FPL will file a nuclear decommissioning study on or before December 12, 2005, but the study shall have no impact on FPL’s base rates or charges or the terms of the Stipulation and Settlement.  The parties clarified that the filing of this study is intended only for informational purposes and that no Commission action on the study is contemplated.


Paragraph 13

We note that Paragraph 13 reflects a change in practice with respect to the allocation of capital costs recovered through the Environmental Cost Recovery Clause (ECRC).  These costs historically have been allocated to customer classes on an energy basis.  Under the Stipulation and Settlement, the parties agree that new capital costs for environmental expenditures recovered through the ECRC will be allocated on a demand basis instead, consistent with the treatment of capital costs in a base rate cost of service study.

Paragraph 14

Currently, post-September 11, 2001, incremental security costs related only to power plant security are recovered through the Capacity Cost Recovery Clause (Capacity Clause).  Pursuant to Paragraph 14, all post-September 11, 2001, incremental security costs – both power plant and non-plant security costs – will be recovered through the Capacity Clause.


Paragraph 17

The parties clarified that in the event the actual capital cost of a generation project subject to Paragraph 17 is lower than the projected cost, the difference will be reflected as a one-time credit through the Capacity Clause.

Other Matters

Pursuant to a stipulation approved in Order No. PSC-02-1484-FOF-EI, issued October 30, 2002, in Docket No. 011605-EI, FPL currently recovers incremental hedging costs through the Fuel Cost Recovery Clause (Fuel Clause).  In its petition for a rate increase, FPL proposed to recover these costs through base rates instead.  The Stipulation and Settlement is silent on how incremental hedging costs will be recovered.  The parties clarified that they intended for recovery of these costs to continue through the Fuel Clause during the term of the Stipulation and Settlement.  Because the Stipulation is silent in this regard, the parties indicated that they would take action to memorialize their intent in this year’s Fuel Clause proceedings.

The parties also clarified their intent that, upon approval of this Stipulation and Settlement, Docket No. 050494-EI should be closed.  Docket No. 050494-EI was assigned to a joint petition for a decrease in FPL’s base rates and charges filed July 19, 2005, by several of the intervenors in this docket.

III.
FINDINGS


Upon review and consideration, we find that the Stipulation and Settlement provides a reasonable resolution of the issues in this proceeding with respect to FPL’s rates and charges and its depreciation rates and capital recovery schedules.  The Stipulation and Settlement appears to provide FPL’s customers with a degree of stability and predictability with respect to their electricity rates while allowing FPL to maintain the financial strength to make investments necessary to provide customers with safe and reliable power.  Further, the Stipulation and Settlement extends through 2009 a revenue sharing plan which, since its inception in 1999, has resulted in refunds to customers of over $225 million to date.  In addition, we recognize that the Stipulation and Settlement reflects the agreement of a broad range of interests: FPL, OPC, the Attorney General, and residential, commercial, industrial, and governmental customers of FPL.  

In conclusion, we find that the Stipulation and Settlement establishes rates that are fair, just, and reasonable and that approval of the Stipulation and Settlement is in the public interest.  Therefore, we approve the Stipulation and Settlement.  As with any settlement we approve, nothing in our approval of this Stipulation and Settlement diminishes this Commission’s ongoing authority and obligation to ensure fair, just, and reasonable rates.  Nonetheless, this Commission has a long history of encouraging settlements, giving great weight and deference to settlements, and enforcing them in the spirit in which they were reached by the parties.


Based on the foregoing, it is


ORDERED by the Florida Public Service Commission that the Stipulation and Settlement filed August 22, 2005, which is attached hereto as Attachment A and incorporated herein by reference, is approved.  It is further


ORDERED that FPL shall file, for administrative approval, revised tariff sheets to reflect the terms of the Stipulation and Settlement.  It is further


ORDERED that Docket Nos. 050045-EI, 050188-EI, and 050494-EI shall be closed.

By ORDER of the Florida Public Service Commission this  14th day of September, 2005.

	
	BLANCA S. BAYÓ, Director

Division of the Commission Clerk

and Administrative Services

	
	


	By:
	/s/ Kay Flynn

	
	Kay Flynn, Chief

Bureau of Records


This is a facsimile copy. Go to the Commission's Web site, http://www.floridapsc.com or fax a request to 1-850-413-7118, for a copy of the order with signature.

( S E A L ) 

SOME (OR ALL) ATTACHMENT PAGES ARE NOT ON ELECTRONIC DOCUMENT.

WCK

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Any party adversely affected by the Commission's final action in this matter may request: (1) reconsideration of the decision by filing a motion for reconsideration with the Director, Division of the Commission Clerk and Administrative Services, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court in the case of an electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or wastewater utility by filing a notice of appeal with the Director, Division of the Commission Clerk and Administrative Services and filing a copy of the notice of appeal and the filing fee with the appropriate court.  This filing must be completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of Appellate Procedure.  The notice of appeal must be in the form specified in Rule 9.900(a), Florida Rules of Appellate Procedure.

� The Stipulation and Settlement is attached hereto as Attachment A and is incorporated herein by reference.


� Although Common Cause Florida and the individual customers had not been granted intervenor status, they signed the stipulation and settlement along with all parties.  Under these circumstances and without objection from any party, we found at the August 22 hearing that it was not necessary to make a ruling on the petition to intervene filed by Common Cause Florida and the individual customers.






