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Timolyn Henry

From: Peg Griffin [pgriffin@moylelaw.com]

Sent: Thursday, September 15, 2005 4:34 PM

To: Filings@psc.state.fl.us

Cc: Vicki Gordon Kaufman; Adam Teitzman; Michael Barrett; Ken Hoffman; marty@reuphlaw.com; Michael Gross;

Dana.Shaffer@xo.com; Meredith.Mays@BellSouth.com; wmontano@uslec.com; nhorton@lawfla.com; Tracy
Hatch; jheitmann@kelleydrye.com; ghargrave@kelleydrye.com; sdaniels@att.com; Donna McNuity;
sgold@kcl.net; De.oroark@mci.com; manascoro@gru.com; fself@lawfia.com; cguyton@steethector.com;
jerry@orlandotelco.net; adam.kupetsky@uwiltel.com; mfeil@mail .fdn.com; nedwards@itcdeitacom.com;
jsm@thiglaw.com; Susan Masterton; Nancy Sims; steve.chaiken@stis.com; Nancy White;
krogers@brunini.com

Subject: E-filing, Docket 041269-TP
Attachments: Objections and Motion to Quash 9-15-05.pdf

Attorney responsible for filing:  Vicki Gordon Kaufman
118 N. Gadsden Street
Tallahassee, FL 32301
Telephone: (850) 681-3828
Facsimile: (850) 681-8788
vkaufman@moylelaw.com
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Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any
U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically stated, was not
intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or
(2) promoting, marketing or recommending to another party any matters addressed herein.

The information contained in this electronic mail transmission may be attorney/client privileged and confidential. It is intended
only for the use of the individual or entity named above. If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution or copy of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone collect at 561-659-7500. Thank you.
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ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re; Petition to Establish Generic Docket to Docket No, 041269-TP

)
Consider Amendments to Interconnection )
)
)

Agreements Resulting From Changes of Law Filed: September 15, 2005

TELEPAK NETWORKS, INC.’S OBJECTIONS AND
MOTION TO QUASH BELLSOUTH’S
SUBPOENA DUCES TECUM WITHOUT DEPOSITION

Telepak Networks, Inc. (Telepak), by and through its undersigned counsel, hereby
objects and moves to quash the Subpoena Duces Tecum Without Deposition (copy attached)
directed to Charles L. McBride, Jr. Esq. by BellSouth Telecommunications, Inc. (BellSouth).
Telepak is not a party to this docket. Further, although the document is styled a Subpoena
Duces Tecum Without Deposition, the subpoena is not directed to the inspection of documents;
rather, attached to the subpoena is a Request for Admission -- the very same discovery
previously served improperly on Telepak and to which Telepak objected on Aungust 25, 2005.
Thercfore, Telepak objects 1o the Non-Party Subpoena pursuant to Rule 1.351 and 1.410,
Florida Rules of Civil Procedure, and to the extent necessary, moves to quash the Subpoena
Duces Tecum under Rule 1.280(c), Florida Rules of Civil Procedure. Nevertheless,
notwithstanding and without waiving its objections and without becoming a party to this
docket, Telepak will fumish an answer to BellSouth. In support thereof, Telepak states:

1. On August 8, 2005, BellSouth served its First Requests for Admissions on
Telepak. Telepak served its objections to the discovery on August 26, 2005, noting that 1t is
not a party to this docket and thus has no obligation to respond to discovery.

2. On September 5, 2005 Mr. McBride received by mail a copy of a Subpoena
Duces Tecum Without Deposition. This Non-Party Subpoena was not personally served as
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required under rule 1.410(d), Florida Rules of Civil Procedure, Rule 28-106.212, Florida
Administrative Code, and other applicable law. Further, Mr. McBride is not a registered agent
for Telepak. Thus, service in this instance was not lawfully achieved.

3. Traditional forms of discovery, such as the admissions BellSouth seeks here,
may not be sought from a non-party until jurisdiction of the court has been established over
those non-partics; rather, discovery to the ncn—partigs must be procured through means of a
duly served subpoena. Far Out Music v. Jordan, 438 S0.2d 912, 913 (Fla. 3 DCA 1983).

4. Moreover, the discovery BellSouth seeks is not for the inspection of documents
as the subpoena notes. Although the subpoena is styled “Subpoena Duces Tecum Without
Deposition,” BellSouth secks a request for admission, not document inspection. Thus, this
request is not within the scope of Rules 1.351 and 1.410, Florida Rules of Civil Procedure. As
noted above, the requested information is the same information BellSouth sought in its First
Requests for Admission improperly propounded on Telepak on August 8. BellSouth is now
attempting to do indirectly what it could not do directly by sending written discovery under
Rule 1.370, Florida Rules of Civil Procedure, to a non-party.’

5. Rule 1.351, Florida Rules of Civil Procedure, states that a “party may seek
inspection and copying of any docurnents or things within the scope of Rule 1.350(a) from a
person who is not a party by issuance of a subpoena directing the production of the documents
or things when the requesting party does not seek to depose the custodian or other person in
possession of the documents or things.” Subsection (b) of this rule requires a party to serve

“notice on every other party of the intent to serve a subpoena under this rule at feast 10 days

! 1 is interesting to note that BellSouth has sought, and will receive, the very same information it is seeking from
Telepak via subpoena in the Mississippi Generic docket, Docket 2005-UA-139. In contrast to this case, Telepak
is a party to the Mississippi case. 1t is unclear why BellSouth is pursuing inappropriate discovery here.



before the subpoena is issued if service is by delivery and 15 days before the subpoena is issued
if the service is by mail.” Such notice was not provided in compliance with the rule.

6. In addition, the information which BellSouth seeks concerns wire centers which
are not located in Florida. Therefore, the information sought can have no relevance to the
Commission’s deliberations in this matter and is objectionable for that reason as well.

7. Nonetheless, as indicated above, Telepak will furnish a response to BellSouth,
reserving and without waiving its objections to the Non-Party Subpoena stated herein and its
objections set forth in response 1o the original discovery.

3. Telepak reiterates that it is not a party to this proceeding. Neither Telepak’s
objections filed in this docket nor any answer furnished as a courtesy to BellSouth should be
construed as an intervention or appearance either as a party or an interested party in connection
with this proceeding, or as Telepak’s agreement or consent to respond to further discovery in

connection with this matter.



WHEREFORE, Telepak requests that the Prehearing Officer enter an Order quashing

the Non-Party Subpoena in question and finding that discovery not be had.

S/ Vicki Gordon Kaufiman

Vicki Gordon Kaufian

Moyle Flanigan Katz Raymond &
Sheehan, PA

118 North Gadsden Street

Tallahassee, Florida 32301

850.681.3828

vkaufman@moylelaw.com

Ken Rogers

Brunini, Grantham, Grower & Hewes,
PLLC

248 E. Capitol, Suvite 1400

Jackson, MS 39201

601.960.6876

krogers@brunini.com

Attorneys for Telepak



CERTIFICATE OF SERVICE

Docket No. 041269-TP

1 HEREBY CERTIFY that a true and correct copy of the foregoing Motion to Quash

was served via Electronic Mail and First Class United States Mail this 15th day of September,

2003, to the following:

Adam Teitzman

Michael Barrett

Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassce FL 32399-0850
ateitzma(@psc.state.{l.us
mbarreti@@psc.state.fl.us

Michael A. Gross

Florida Cable Telecommunications
Assoc., Inc.

246 E. 6 Avenue, Suite 100

Tallahassee FL 32303

merossaicla.com

Nancy White
c/o Nancy Sims

BellSouth Telecommunications, Inc.

150 S. Monroe Strect, Suite 400
Tallahassee, FL 32301-1556
Nancv.sims@bellscuth, com
Nancv.white@bellsouth.com

Meredith.mays@bellsouth.com

Noman H. Horton, Jr.

Messer, Caparello & Self, P.A.

215 South Monroe Street, Suite 701
P.O. Box 1876

Tallahassee F1. 32302-1876

nhortoni@lawfla.com

John Heitmann

Garret R. Hargrave

Kelley Drye & Warren, LLP
1200 19" Street, N.W., Suite 500
Washington DC 20036
jheitmann@kelleydryve com
ghargrave(@kelleydrye.com

Kenneth A. Hoffiman

Martin P. McDonnell

Rutledge, Ecenia, Purnell & Hoffman
P.O. Box 551

Tallahassee FL 32302
ken@reuphlaw.com

Dana Shaffer

X0 Communications, Inc.
105 Molloy Street, Suite 300
Nashville TN 37201
Dana.Shaffer@xo.com

Wanda Montano

Terry Romine

US LEC Corp.

6801 Morrison Blvd.
Charloite NC 28211
wmontano@uslec.com

Tracy W. Haich

Senior Attorney

AT&T

101 North Monroe Street, Suite 700
Tallahassee F1 32301
thatch{@att.com

Sonia Daniels

Docket Manager

AT&T

1230 Peachiree Street, N.E.
4" Floor

Atlanta GA 30309
sdaniels@att.com




Donna Canzano McNulty
MCI

1203 Governors Square Blvd.
Suite 201

Tallahassee FL 32301

donna.mcnulty(@mci.com

De O’Roark

MCI

6 Concourse Parkway, Suite 600
Atlanta GA 30328
De.oroark@mci.com

Floyd Self

Messer, Caparelio & Self, P.A.
215 Soth Momore Stree, Suite 701
P.O. Box 1876

Tallahassee FL 32302-1876
fselftlawfla.com

Steven B, Chaiken

Supra Telecommunications and
Info. Systems, Inc.

General Counsel

2901 S.W. 149" Avenue, Sutie 300

Miramar FL 33027

steve.chaiken@ostis.com

Matthew Feil

FDN Communications

2301 Lucien Way, Suite 200
Maitland FL. 32751

mfeil@mail.fdn.com

Nanette Edwards

ITC DeltaCom Communications, Inc.

7037 Old Madison Pike, Suite 400
Huntsville AL 35806

nedwards@itcdeltacom.com

Susan Masterion

Sprint Communicatiosn Company
Limited Partnership

P.O. Box 2214

Tallahassee FL 32316-2214
susan.masierion@mail.sprint.com

Alan C. Gold

Gables One Tower

1320 South Dixie Highway, Suite 870
Coral Gables FL 33146

sgold@kcl.net

Raymond O. Manasco, Jr.
Gainesville Regional “Utilities
P.O. Box 147117

Station A-138

Gainesville F1 32614-7117
Mangscorofery.com

Charles A. Guyton

Steel Hector & Davis LLP

215 S. Monroe Street, Suite 601
Tallahassee FL 32301-1804
cguyton@steelhector.com

Herb Bornack, CEOC

Orlando Telephone Systems, Inc.
4558 S.W. 35™ Street, Suite 100
Oriando FL 32811
jerrv(@orlandotelco.net

Adam Kupetsky

Regulatory Counsel

WilTel Communicatiosn, LLC
One Technology Center (TC-15)
100 South Cincinnati

Tulsa OK 74103
adam.kupetsky(@wiltel.com

Jonathan S. Marashlian

The Helein Law Group, LLP
8180 Greensboro Drive, Suite 700
McLean VA 22102
ism@thlglaw.com

/sVicki Gordon Kaufman

Vicki Gordon Kaufman
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IN RE: Docket No. 041269-TP Petition to )
establish generic docket to consider )
amendments to interconnection agreements ) SUBPOENA DUCES TECUM
resulting from changes in law, by ; WITHOUT DEPOSITION
)

BeliSouth Telecommunicaticns, Inc.

THE STATE OF FLORIDA

TO: Telepack Networks, Inc. c/o Charles L. McBride, Jr. Esq., Brunini, Grantham, Grower &
Hewes, PLLC, Attorneys at Law, 248 Capitol Sireet, Suite, 1400, Jackson, MS 39201

YOU ARE COMMANDED to appear at offices of BellSouth Telecommunications, Inc., 150 S.
Monroe Street, Suite 400, Tiliahassee, FL 32301 , on n September 12 , 2005, at_12:00 p.m., or at

such other time and place &s may be mutually agreed upon by counsei and to have with you at
that time and place the following: information set forth in Attachment 1,

These items will be Inspected and may be copied at that time. You will not be required 1o
surrender the original items. You may comply with this subpoena by providing legible copies of the
iterns to be produced to the attorney whose name appears on this subpoena on or before the
scheduled date of production. You may maill or deliver the copies 1o the attorney whose name
appears on this subpoena and thereby eliminate your appearance at the time and place specified
above, You have the right to object to the production pursuant to this subpoena at any time before
production by giving written notice to the attorney whose name appears on this subpoena. THIS
WILL NOT BE A DEPOSITION. NO TESTIMONY WILL BE TAKEN.

YOU ARE SUBPOENAED by the foliowing attorney to (1) appear as specified, or (2) fumnish
the records instead of appearing as provided above, and, unless excused from this subpoena by
this attorney or the Commission, you shall respond to this subpoena as direcft,ed.

DATED on Sepiember 2, 2005.

Blanca S. Bay6, Director

Division of the Commission Clerk and
Administrative Services

Florida Public Service Commission

y
{SEAL) Kay Fiynn cﬁaef Bureﬂu of Records

BellSouth Telecommunications, Nancy B.
White c/o Nancy H. Sims, 150 S. Monree

Sireet, Suite 400, Tallahassee, Florida,
32301
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