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ORIGINAL

Timolyn Henry

From: Peg Griffin [pgrifin@moylelaw.com]
Sent: Monday, September 26, 2005 3:41 PM
To: Filings@psc.state.fl.us

Vicki Gordon Kaufman; GWatkins@Covad.com; Adam Teitzman; Nancy Sims; Nancy White;
Meredith.mays@bellsouth.com

Subject: E-filing - Docket No. 040601-TP

Attachments: Request for Official Recognition 9-26-05.pdf

Cc:

Attorney responsible for filing:  Vicki Gordon Kaufman
118 N. Gadsden Street
Tallahassee, FL 32301
Telephone: (850) 681-3828
Facsimile: (850) 681-8788
vkaufman@moylelaw.com

In Re: Petition of DIECA Communications, inc., d/b/a Covad Communications Company, for

Docket No and title:
Arbitration of Interconnection Agreement Amendment with BeliSouth Telecommunications, Inc.
pursuant to Section 252(b) of the Telecommunications Act of 1996
Docket 040601-TP CMP
——
Filed on behalf of: DIECA Communications, Inc. d/b/a Covad Communications Company copm
Number of pages: 11 CTR —_
Document attached: Request for Official Recognition ECR —_—
GCL
OPC —_—
Peg G. Griffin RCA
Assistant to Vicki Gordon Kaufman —
Moyle, Flanigan, Katz, Raymond & Sheehan, P.A. SCR —_—
118 N. Gadsden Street s
Tallahassee, FL 32301 GA __
Telephone: (850) 681-3828
Facsimile: (850) 681-8788 sec |
E-mail: pgrifin@moylelaw.com OTH
————

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any
U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically stated, was not
intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or

(2) promoting, marketing or recommending to another party any matters addressed herein.

The information contained in this electronic mail transmission may be attorney/client privileged and confidential. It is intended
only for the use of the individual or entity named above. If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution or copy of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone collect at 561-659-7500. Thank you.

i ST I N T R IS e
- el M

Si

51358 SEras g
9/26/2005 FPSC-CoMMIsSS)

L]

C

-
L

ON CLERK



. ORIGINAL

FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of DIECA Commu nications, Inc.,
d/b/a Covad Communications Company,

for Arbitration of Interconnection Agreement Docket No.: 040601-TP
Amendment with BellSouth Telecommunications,
Inc. pursuant to Section 252(b) of the Filed: September 26, 2005

Telecommunications Act of 1996,
/

REQUEST FOR OFFICIAL RECOGNITION

DIECA Communications, Inc. d/b/a Covad Communications Company (Covad), through
its undersigned counsel, pursuant to rule 90.202, Florida Rules of Evidence, and section
120.569(2Xi), Florida Statutes, requests Official Recognition of the attached excerpt from the
Order of the Maine Public Utilities Commission, in VERIZON-MAINE, Proposed Schedules,
Terms, Conditions and Rates for Unbundled Network Elements and Interconnection (PUC 20)
and Resold Services (PUC 21) in Docket No. 2002682, issued on September 13, 2005, finding
that “line sharing continues to be a Section 271 Checklist Item No. 4 requirement.” Covad also
requests official recognition of the attached FCC Order in In the Matter of SBC Communications
Inc.’s Petition for Forbearance Under 47 U.S.C. § 160(c) from Application of Section 271,

issued on November 5, 2004 in WC Docket No. 03-235 to which the Maine order refers.

s/ Vicki Gordon Kaufman

(Gene) E. Watkins
Covad Communications Co.
1230 Peachtree Street, NE
Suite 1900
Atlanta, GA 30309
(678) 528-6816
Watki oY
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Vicki Gordon Kaufman

MOYLE FLANIGAN KATZ RAYMOND &
SHEEHAN, PA

118 North Gadsden Street

Tallahassee, Florida 32301

Telephone: 850/681-3828

Fax: 850/681-8788

vkaufman@moylelaw.com
Attorneys for Covad



CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that a true and correct copy of the foregoing Request for Official
Recognition was served by electronic mail and U.S, Mail this 26™ day of September, 2005 to the

following:

Adam Teitzman

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Fl 32399

Nancy White

Meredith Mays

¢/0 Nancy Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street, Suite 400
Tallahassee, FI. 32301

8/ Vieki Gordon Kaufm
Vicki Gordon Kaufman
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- STATE OF MAINE
PUBLIC UTILITIES COMMISSION

VERIZON-MAINE

Proposad Schedules, Terms,
Conditions and Retes for Unbundied
Nstwork Elements and Interconnaction
(PUC 20) and Resold Services (PUC 21)

——r —— - --

Docket No. 2002-682

- September 13, 2005

ORDER

ADAMS, Chairman: DIAMOND and REISHUS, Commissioners
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ORDER. ' g__ | Qggm' No. 2602§_ag'

FOC's transhion rules.’” The parties also do not contest that UNE-Ps are mt required
under Section 271 because the FCC has found that Section 271 does not recquire
combinations of UNEs.”® Accordingly, pursuant ¥ the FCC's rules, Verizon does not
need to providt any new UNE-Ps after March 11, 20085, but must continue the
provisioning of existing arrangements until March 11, 2008, During the interim period,
the prics of existing UNE-Ps will be the price as of June 16, 2004, plus ona dollar.

3. Line sharing

Line sharing allows a CLEC to use the high frequency peart of a loop
to provide xDSL servics (broadband) while Vertzon uses the iow frequency portion of
the loop to provide veica service to the same end user. The parties agree that, subject
to a 3-yesr transiion mechanism, the FCC eliminated line sharing as a UNE under
Section 251. The partias vigorously disagree as to whether line sharing Is required
pursusnt to Section 271, Checkligl ltem No. 4 - sccess 10 unbundied loops.

a.  Verizon

Verizon, both in its Bnefs and its Exceptions, contends that-
Section 271. Cheddlst lem No. 4, requires only that it t0 provide aocess to a loop

unbundlodfromswﬁchhgandnotbanyporﬁonomapadtyohbop Verizon argues .

that unbundling line sharing ramlros unbundling beyond the "stand-alons local loop
required by checidist tam 4." Verizon points to whet i characterizes as the "more
expansive” language of Section 254(c)(3) which includes the “features, functions, and
capabliities”™ of the network elemsnt and contrasts it with the language of Section 271
which requires only Mocal loop transmission from the central office t0 the customer’s

premises, unbundled from switching or other services.” Varizon cltes the FCC's orders

approving Verizon's Section 271 gppiications for Massachusstts and Virginia as
supporting its contention that line sharing is a chacklist item only to the extent that it
must be made avallabis ag 8 UNE under Section 251(c)(3). Finally, Verizon contends

that even if line sharing is a Section 271 requnrument. it has met its obligation by offering .

line sharting to CLECs undsr its VISTA agreements'® which it charactertzes as "arms-
length agreements.”

b. CLECS

: The CLECs argue that line sharing ciearly fails under
Saction 271's requirements. SegTel points to a recent decision by the New Hampshire
Public Utiities Commission {(NHPUC) which found that line sharing must continue 1o be

. ' Seq TRRO at ¥ 196.
'® See TRO at § 655, fn 1990

® Verizon offers CLECs access to line sharing through commerclal agreements it
rafers to a8 "VISTA spreements.”
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provided pursuant to Section 274.% The NHPUG relied upon the statutory appendix to
the FCC's New Hampshire 271 Order®' In that appendix, the FCC specifically
addressed how an ILEC could establish compliance with Checidist tem No. 4, The
FCC stuted that the ILEC "must provide access to any functionality of a loop requested
by competing carrier uniess It Is not technicslly feasible to condlilon a loop fecility to
support the particular Junctionality requested.”™™ The NHPUC found that the high
portion of the joop used to provide DSL service was "a functionality of the
loop” and therefore must be provided pursuant to Section 271, Checklist tem No. 4.2
SegTel pointe out that the FCC's Maine 271 Order** contained the same language

about the necesslty of providing access to the functionality local loop cited by the NH
PUC. -

c. Decision

- We find, based upon our review of FCC orders, including the
Maine 271 Order, Massachusetts 271 Order,** and the Broadband 271 Forbesrance
Order, that line sharing confinues 1o be a Section 271 Checldist tem No. 4 requirement.
First, as sagTel points out, the Statutary Appendix to the Maine 271 Ordar specifically

® Proposad Ravisions 10 Tariff NHPUC No. 84 - (Statement of Generally '
Available Terms and Conditions) - Petition for Declaratory Order re Line Sharing - Order
Fofiowing Brisfing, No. 24,442, DT 03-201 and DT-176 (March 11, 2005) (NHPUC
SGAT Revision Order). . ’ ' '

21 Application by Verizon New England inc., and Vearizon-Delaware, inc., Bell
Atlantic Communications, Inc. (d/b/a Verzon Long Distance), NYNEX Long Distance
Company (d/b/a Verizon Enterprise Solutions), Verdzon Global Networks, inc, and
Verizon Selective Services, Inc., for Authorization To Provide In-Region, inferLATA
Services in the States of New Harnpshire and Delewars, CC Docket No, 02-157, Order,
(September 25, 2002) (NH 271 Order). -

2 NH 271 Order at § 45.

B NHPUC SGAT Revision Order at 4647 citing U.S. Telecomm. Ass'n v. FCC,
359 F.3d 554 (D.C. Cir. 2004)(USTA /).

. Application by Verizon New England Inc., Bell Atlantic Communications, inc.
(db/a Verizon Long Distance), NYNEX Long Distance Company (d/b/s Verizon
Enterprise Solutions}, Verizon Global Networks, Inc. and Verizon Selective Services,
Inc., for Authorization To Provide In-Reglon, InterLATA Services in the State of Maine,
CC Docket No. 02-81, Order, 17 FCC Red 11676 (June 19, 2002) (Maine 271 Order).

* Apphicetion of Verizon New England Inc., Bsli Atiantic Communications, Inc.
(d/b/a Verizon Long Distance), NYNEX Long Distance Company (d/%/a Varizon
Enterprise Solutions) And Verizon Global Networks Inc., For Authonization to Provide in-

Region, Interl ATA Services In Massachusetts, Order, 16 FCC Rod 8988 (Apiil 16,
2004) (Massachussits 271 Order, :



ORDER ' 10 Docket No, 2002-682

states that any functionality of the loop must be unbundied, Second, we disagres with
Verizon's interpretation and refiance upon paragraph 164 of the FCC's Massachussetls
271 Order. We find nothing in that paragraph which supports Verizon's position, i.e.
that Checklist item No. 4 Is limited to fult oops. However, In the paragraph immediately
proceding that cited by Verizon, the FCC clearly states that line sharing must be '
pmvidgd pursuant to Section 271 under both Checkiist tem No. 2 ang Checidist ttem
No. 4, '

As we expiained in our September 3, 2004 Order in this
docket, Checklist ltem No. 2 requires “nondiscrimintory 2ccess fo network elements in
accordance with the requirements of sections 251(c)H(3) and 252 (d)(1)." Section
251(c)(3) requires ILECs 10 provide access to their network, L.s. UNES, while Section
252(d)(1) sets the pricing standard for those UNEs, i.e., TELRIC pricing. Section
251(c)3) aleo requires compliance with saction 251(d)2) which limits access fo UNEs
at TELRIC pricing to only those meeting the "nacessary and impair” standard, Thus,
Checkiist item No. 2 requires an ILEC to meet all of the 251 and 252 unbundling and
pricing standards set forth in the TRO and TRRO, .

: Checklist tems Nos. 4, 5, §, and 10 require ILECs to provide
unbundied access to loops, transport, switching and signaling. The FCC has explicity
found that, despite elimination of a number of UNEs under Section 251, ILECs must
continue 1o provide access to those UNEs under Secion 271,77 However, uniike
Checklist tam No. 2, none of these other checkiist tems, crossreferance sections
~ 251{c}3) and 252(d)(1). The UNEs unbundied under Checkiist items N0s. 4, 5,6 and 9
must only meet the Sjust and reasonable® pricing standard of 47 U.S.C. §§ 201-202 and
not the TELRIC standard required under section 251.% |

Consequently, the FCC's holding in the Massachusetis 271
Order —that line sharing is required under both Checklist ltem No. 2 and No, 4 — is more
sigrificard now than it was at the time, i.e,'when the ILECs' Checklist kem Np, 2
roquirements encompassed all of the other Checklist UNEs, Now that the ILECs’
Checidist item No, 2 requirements have been narrowed by the TRO and the TRRO, ie,
now that the FCC has found that Section 251 does not require the unbundling of certsin
UNEs such as line sharing, the fact that the FCC stated that the dliminated UNE also
must be provided pursuant to Checklist ltern No, 4 means that ILECs have a continuing
abligation to unbundle that UNE today. :

% Massachusetls 271 Order at § 183 (*On December 3, 1990 the Commission
rolonsed tha Line Shanng Order that, among other things, defined the high-frequency
portion of local loops as 8 UNE that must be provided to requesting carers ona -
nondiscriminatory basis pursuant to section 251(c){(3) of the Act and, thus, checkiiat
tems 2 and 4 of saction 271", .

- T TRO &t § 853,
2 RO ot g 858,
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The FCC's position on line sharing under Section 271 was
confirmed in the aftermath of the FCC's Broadband 271 Forbearance Order In the
statements made by then Chairman Powell and then Commissioner, now Chairman,
Martin accompanying the FCC 's Broadband 271 Forbsarance Order Chairman Powel
wtated thet he did not belleve the Broadband 279 Forboarance Drder addressed fine
sharing or that the FCC was forbearing from application of Section 271 to line sharing.?
Chairrnan Martin stated that he believed the Broadband 271 Forbearance Order did
address line sharing and, that If it did not do so expiicitly, it would do so by operation of
law betause both SBC and Quest had amended their forbearance petitions to inciuds
Tine sharing.®

Subsequently, the FCC issued s Order Extending Deadline

“explicitly stat!ng that the eadier Broadbark! 271 Forbearance Ortfer only covered Fiber
to the Home (FTTH), Fiber to the Curb (FTTC), hybrid loops and packet switching and
that the petitions of SBC and Quest remained Ioending as to any other UNEa not
required under Section 251, e.g., ine sharing.”’ The Qrder Extending Deadline further
stated that uniess the FCC took action within 0 days, the requests would be deemed
granted by operstion of law. On January 11, 2005, SBC withdrew its petition for
forbearance and on January 13, 2005, Quest withdrew its petition, thereby foreciosing

the FCC's consideration of the issue.

Claariy both former Chalnnan Poweh and wmmt Chairman
Martin belleve that line sharing continues to be a Section 271 requirement unless, and
undil, the FCC determines that & will forbear from enforcing the requirement. As
descmed above, the FCC never reached that decision because SBC and Quest
withdrew their peﬁﬂons

» «By removing 271 unbundlmg obligations for fiber-based technologws and not-
copper based technologies such as line sharing - today’s decision holds great promise
for consumers, the telecommunications sector and the American etonomy.” Broadband
271 Forbearance Order 2t Chairnan Powell's Separate Statenent.

% *Regandless of whether it was affimatively granted, because the Commisslon’s
decision fails 10 deny the requested forbearance relief with raspect to line gharing, it ie
therefore deemed granted by default under the statute . Broadbeand 271 Forbeerance
Ordér at Chairman Marlin's Separate Statorment.

¥ In the Matter of SBC Communications Inc.’s Petiion for Forbearance Under 47

U.8.C. § 160(c) from Application of Section 271, Order Extending Deadline, WC Dockst
No. 03-235 (Nov. 4, 2004). :

% We note that the FCC's recent BefiSouth Line Sharing Order, which addresses
state commission authority to order line sharing pursuant to stale law, is inapplicable to
the question befors us because we are finding that line sharing is required under federal

law, not stste law. Belisouth Telecommunications, Inc. Request for Declarafory Ruling
That State Commiesions Mey Not Reguiate Broadband intornet Access Servicse by

Requiring Bei!Soufh fo meda Wholesale or Retail Broedband Services to CompeﬁHVe
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' Accordingly, Verizon must continue to provision line sharing
as a8 UNE and include it in its whobea!etadﬁ As statod sarlier, the FCC has
determined that the appropriate pricing stendard for Section 271 UNES is * justand
reasongble® and we have determined that unti] Verizon flles prices for our approval of
submits Fcc-approved rates, Vertzon must continue & provision all Section 271 UNE.a
at TELRIC prioes. Verizon alleges in its Brief that it meets the FCC's Just and
reasonable standarg through its offering of line sharing under the VISTA agreements.
We do not have sufficlent Information before us &t this time to reach a final
determination on Vexizon's ¢laim. Before we could reach such a detsrmination, we .
would need a more detailed fiing by Verizon comparing its line sharing pricing structure
{all recurring end non-recurring costs associated with ordering wholesale line sharing)
under TELRIC to the pricing structure under VISTA. Thus, untit Verizon submits such a
filing and wa maks a final determination on Verizon's claim, Verizon must.continue to
offer line shering at TELRIC rates. .

4. Hybrid Loops

The term hybrid loops describeés loops which contain both a copper
portion and a fiber portion, Freviousty, carriers served each customer with all copper
wires running from the central office to the end user. More recently, ILECs have
configured their networks by using fiber feeder cables running from their centrsl office to
‘a remote terminal and then copper distribution wires running from the remote terminal to
the end user's premises. This enables ILECs to more efficiently carry the trsffic
between the remote terminal and the central office,

a.  Seclion 251 Access

The parties generally agree, and we concur, that.Verizon
must unbundie hybrkd loops pursuant to Section 251 in sccordance with the limitations
imposed by the FCC in paragraphs 285-207 of the TRO. Specffically, the FCC has heid
that ILECs must provide access to the TOM (time division mutltiplexing) features, ‘
functions, and capabilities of hybrid loops, including DS1s, DS3s, and voice-grade
narrowband connections. The parties also agres that the appropriste pricing stendard
for such access pursuant to Section 251 is TELRIC pricing,

While the parties also agree, end we concur, that Verizon
does not have 1o provide unbundled acoess to the packet switching features, funclions,
and capablities of hybrid loops,®® thers is some disagresment conceming whether
Verizon misst provide unbundled access to broadband capabilities where the CLEC has
installed its own packetized switching capabilities, GWI contends, bath in ks briefs and

'LEC UNE Volce Customers, WC 03-251, Metory and the Opinion and Order and
Notice of inquiry, FCC 05-78, rel. March 25, 2005 (BeliSouth Line Shering Order).

N See TRO st % 288.

N - rame as
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Before the
Federal Communications Commission
Washington, D.C. 20554
In the Matter of )
. )
SBC Communications Inc.’s Petition for )
Forbearance Under 47 US.C. § 160(c) from ) WC Docket No. 03-235
Application of Section 271 )
)
ORDER
Adopted: November 5, 2004 Released: November 5, 2004

By the Chicf, Wireline Competition Bureau:

‘ 1. Inthis Order, pursuant to section 10(c) of the Communications Act of 1934, as amended (the
~ Act), menendby%daysthedatebymchthepmum requesting forbearance filed by SBC
Communications Inc. (SBC) shall be deemed granted in the absence of a Conumssnm decision that the
petition fails to meet the standards for forbearance under section 10(a) of the Act.?

2. On'November 6, 2003, SBC filed a ;)etmon requesting that the Commission forbear from
applying the requirements of section 271(c)(2)}(B)’ to the extent, if any, that those provisions impose
unbundling obligations on SBC that this Commlssson has determined should not be imposed on incumbent
Jocal exchange carriers pursuant to section 251(cX3).* On October 27, 2004, the Commission released an
order granting SBC’s petition to the extent that it requested forbearance with respect to broadband
network elements, specifically fiber-to-the-home loops fiber-to-the~curb Joops, the packetized
functionality of hybrid loops, and packet switching.® SBC’s petition remains pending to the extent that it
requests forbearance from the requirements of section 271(c)(2)X(B) with respect to other network
elements. Section 10{c) of the Act states that a petition for forbearance shall be deemed granted if the
Commission does not deny the petition for failure to meet the requirements for forbearance under
subsection (a) within onc vear afier the Commission receives it, unless the one-year period is extended by

' 47 U.S.C. § 160(c).

247U8.C. § 160(a).

2 47U8.C. §271(cX2)(B).

4 SBC Cogg;r;micaﬁon& Inc.’s Petition for Forbearance Under 47 USC. § 160(c), WC Docket No. 03-235 (filed
Nov, 6, 2003),

5 Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.C.§ 160(c), WC Docket No. 01-
338, SBC Communications Inc. s Petition for Forbearance Under 47 U.S.C.§ 160(c), WC Docket No. 03-235,
Qwest Communications International Inc. Petition for Forbearance Under 47 U.S.C.§ 160(c), WC Docket No. 03-
260, BellSouth Telecommunications, Inc. Petition for Forbearance Under 47 U.S.C.§ 160(c), WC Docket No, 04~
48, Memorandum Opinion and Order, FCC 04-254 (rel. Oct. 27, 2004).
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the Commission.® The Commission may extend the initial one-year period by an additional 90 days if the
Commission finds that an extension is pecessary to meet the requirements of subsection 10{a).

3.  The portion of the petition still under review raises significant questions regarding whether
forbcarance from applying section 271 to network elements that nced not be vmbundled under section
251(cX3) meets the statutory requirements set forth in section 10(2). The Burean thus finds that a 90-day
extension is warramed under section 10(c).

4.  Accordingly, IT IS ORDERED, pursuant to section 10 of the Communications Act of 1934,
as amended, 47 U.S.C. § 160, and authority delegated under sections 0.91 and 0.291 of the Commission’s
mies, 47 C.F.R. §§ 0.91 and 0.291, that the date on which the petition seeking forbearance filed by SBC
shall be deemed granted, in the absence of a Commission denial of the petition for failure to meet the
statutory standards for forbearance, is extonded to February 3, 2003.

FEDERAL COMMUNICATIONS COMMISSION

Jeffrey ). Carlisle
Chief, Wireline Competition Burean

$47U.S.C. § 160(c).

T See, e.g., Petition of Ameritech Corporation for Forbearance from Enforcement of Section 275(a) of the
Comnmnications Act of 1934, As Amended, CC Docket No, 98-65, Onder, 14 FCC Red 6415 (Com. Car. Bur. 1999).

2



