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FCC's transition rules.”’ The parties also do not contest that UNE-Ps are not required
under Section 271 becausse the FCC has found that Section 274 does not redquire
combinations of UNEs.'? Accordingly, pursuant to the FCC's rules, Verizon dogs not
need to provide any new UNE-Ps after March 11, 2005, but must continue the
provisioning of existing arrangements until March 11, 2006. During the interim period,
the price of axisting UNE-Ps will be the price as of June 15, 2004, plus one dollar.

3. Line sharing

Line sharing allows a CLEC to use the high frequency part of a loop
to provide xDSL service (broadband) while Verlzon uses the low frequency portion of
the loop 1o provide voice service 1o the same ond user. The parties agree that, subject
to a 3-year transition mechanism, the FCC eliminated line sharing as & UNE under
Section 251. The parties vigorously disagree as to whether line sharing Is recuired
pursuant to Section 271, Checklist ltem No. 4 — acoess to unbundied loops.

a.  Verizon

) Verizon, both in its Briefs and its Exceptions, contends that-
Section 271 Checklist tem No. 4, requires only that it to provide eccess © & loop
unbundied from switching and not to any portion or capacity of a loop. Verizon argues
thet unbundling line shering requires unbundling beyond the “stand-alone local loop
required by checklist ftem 4." Verizon poirts to what it characierizes as the "more
expansive® language of Saction 251(c¥3) which includes the “features, functions, and
capabiiities” of the network element and contrasts it with the language of Section 271
which requires only "local loop transmission from the central office to the customer's
pramises, unbundied from switching or other services.” Verizon cltes the FCC's orders
approving Verizon's Saection 271 applications for Massachusetts and Virginia as
supporting its contention that line sharing is a checidist item only to the extent that it
must be made avallable as 8 UNE under Section 251(¢)(3). Finally, Verizon contends -
that even if line sharing is a Section 271 wmnt. it has met its obligation by offering

line sharing to CLECs under it VISTA agraements'® which it characterizes as “arms-
length agreements.”

b. CLECS

- The CLECS argue that line sharing clearly fails under
Section 271's requirements. SegTel points to a recent decision by the New Hampshire
Publlc Utliitias Commission (NHPUC) which found that line sharing must continue to bé

7 See TRRO st {] 199,
'® See TRO at § 655, fn 1990

% Verizon offers CLECs access to line sharing through commerclal agreements it
rafars to as “VISTA agreements.”
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provided pursuant to Section 271.% The NHPUC relied upon the statutory appendix 1o
the FCC's New Hampshire 271 Order ™! in that appendix, the FCC spacifically
addressed how an ILEC couid establish compliance with Checidist ltem No. 4. The
FCC stated that the ILEC "must provide access to any functionality of a loop requested
by competing carrier uniees it Is not behnioeu& sihia 1o condition a loop fecility to
support the particular functionality requested.™ The NHPUC found that the high
frequency portion of the loop used to provide DSL service was aﬁmctionaﬁtyofﬂw
loop™ and therefore must be provided pursuant to Section 271, Checkiist ttem No. 4.2
SegTel points out that the ECC's Maine 271 Order*” contalned the same language
about the necessity of providing access to the functionality local loop cited by the NH
PUC.

c. Decision

We find, based upgn our review of FCC orders, indud‘mg the
Maine 271 Order, Maasachusotts 271 Order, * and the Broadhand 271 Forbeerance
Order, that line sharing continuies to be a Section 271 Checklist item No. 4 requirement.
First, as segTel points out, the Statutory Appendix tu the Maine 271 Ordear specifically

2 proposed Revigions 1o Tariff NHPUC No. 84 - (Statement of Generally '
Available Terms and Conditions) - Petition for Declaratory Order re Line Sharing - Order
foliowing Briefing, No. 24,442, DT 03-201 and DT-178 (March 11, 2005) (NHPUC
SGAT Revision Order). .

21 ppplication by Verizon New England inc., and Verzon-Delaware, inc., Bell
Atlantic Communications, Inc. (d/b/a Verzon Long Distance), NYNEX Long Distanw
Cormpany (d/t/a Verizon Enterprise Soiutions), Verizon Global Networks, inc. and
Verizon Selective Services, Inc., for Authorization To Provide in-Region, InferLATA
Services in the States of New Hampshlra and Deiaware, CC Docket No. 02-157, om
(Septambar 25, 2002) (NH 271 Order).

2 NH 271 Order st '549,

B NHPUC SGAT Revision Order at 46-47 citing U.S. Telecomm. Ass'n v. FCC,
359 F.3d 554 (D.C. Cir. 2004)XUSTA /).

# Application by Verizon New England inc., Bell Atlantic Communications, Inc.
(Wa Verizon Long Distance), NYNEX Long Distance Compeny (d/v/e Verizon
Enterprise Solutions}, Verizon Global Netwarks, Inc. and Verizon Selective Services,
Inc., for Authorization To Provide in-Region, interLATA Searvices in the State of Maine,
CG Docket No, 02-81, Order, 17 FC:C Red 11676 (June 19, 2002) (Mam 271 Order).

5 Appllestion of Vierizon New England inc., Beli Atlantic Commuinications, Inc.
(c/a Verizon Long Distance), NYNEX Long Distance Company {d//e Verizon
Enterprise Solutions) And Verizon Global Networks Inc., For Authoriration to Provide In-
Reglon, interl ATA Services in Massachuselts, Order, 18 FCC Rod 8988 (April 16,
2004) (Massachuseits 271 Order).
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states that any functionality of the loop must be unbundied. Second, we disagree with
Verizor's interpretation and refiance upon paragraph 164 of the FCC's Massachugsetls
271 Order. We find nothing in that paragraph which supports Verizon's position, i.e.
that Checklist e No. 4 Is fimited to full loops. However, in the paragraph immediately
proeceding that cited by Verizon, the FCC clearly states that line sharing must be '
provided pursuant to Section 271 under both Checklist Item No. 2 gand Checklist Hem
No. 4.7

As we explained In our September 3, 2004 Order in this
docket, Checkiist Hem No. 2 requires “nondiscriminatory access to network elements in
accordance with the requirements of sections 251(c)(3) and 252 (d)(1).” Section
251(c){3) requires ILECs fo provide access to their network, i.e. UNEs, while Section
252(d)(1) sets the pricing standard for those UNEs, i.e., TELRIC pricing. Section
251(cX3) aleo requires compliance with section 251({d)(2) which limits access to UNEs
st TELRIC pricing to only those meeting the “necessary and impair® standard, Thus,
Checkiist item No. 2 requires an ILEC to meet all of the 251 and 252 unbundilng and
pricing standards set forth In the TRO and TRRO.

Checkiist teme Nos. 4, §, 6, and 10 require ILECs to provide
unbundiad access to loopa, transport, switching and signaling. The FCC has explicitly
found that, despite elimination of 8 number of UNEs under Sedion 251, ILECs must
continue 1o provide access to these UNEs under Section 271, However, unlike
Checkdist itarmn No. 2, none of these other checklist Rems, cross-reference sections
251{c)(3) and 252(d)X1). The UNEs unbundled under Checkilst Hems Nos. 4, 5,6 and 9
must only meet the *just and reasonable” pricing standard of 47 U.8.C, §§ 204-202 and
not the TELRIC standard required under section 251.%

Consequantly, the FCC's holding in the Massachusetts 271
Order ~that line sharing is required under both Checklist tem No. 2 and No, 4 - i more
significant now than it was at the tims, j.e. when the ILECs' Checklist itern Np, 2
requirements encompassed all of the other Checlklist UNEs. Now that the L ECy’
Checkdist itern No. 2 requirements have been narmowed by the TRO and the TRRO, ie.
now that the FCC has found that Section 251 dogs not require the unbundling of certein
UNESs such as line sharing, the fact that the FCC stated that the éliminated UNE also
must be provided pursuant to Checklist item No. 4 means that LECs haw & continuing
obligation to unbundie that UNE today.

® Messachusetls 271 Onder at ¥ 163 (“On December 9, 1998 the Commission
relesaed the Line Sharing Order that, among other things, defined the high-frequency
portion of local lcops as 8 UNE that muet be provided to requesting carmersona
nondiscriminatory basis pursyuant o section 251(::)(3) of the Act and, thus, checklist
items 2 and 4 of section 271").

¥ TRO st 653,

2 TRO at § 858,
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The FCC's position on line sharing under Section 271 wes
confirmed in the afermath of the FCC's Broadband 271 Forbearance Orderin the
statements made by then Chairman Powell and then Commissioner, now Chairman,
Martin accompanying the FCC ‘s Broadband 271 Forbearance Order. Chairman Powsl
stated that he did not believe the Broadband 271 Forbearance Order addressed fine
sharing or that the FCC was forbsaring from application of Section 271 1o line sharing.”
Chairrnan Martin stated that he believed the Broadband 271 Forbearance Order did
address fine sharing and, that if it did not do so expiicily, it woukl do so by operation of
aw bamuss both SBC and Quest had amended their forbearance petitions to Include
line sharlng

Subsequently, the FCC issued ite Order Extending Deadfine
‘expiicity etat!ng that the earlier Broadband 271 Forbearance Order only covered Fiber
to the Home (FTTH), Fiber to the Curb (FTTC), hybrid loops and packet switching and
that the petitions of SBC and Quest remined;aending as to any other UNEs not
required under Section 251, e.g., line sharing.™ The Order Extending Deadline further
stated that uniegs the FCC took action within 80 days, the requests would be deemed
granted by operation of law. On January 11, 2005, SBC withdrew ks petition for
forbearance and on January 13, 2005, Quest withdrew its petition, thereby fareclosing
the FCC's consideration of the lasue.

Ciearly both former Chalrman Powoli and current Chairman
Martin belleve that line sharing continues 1o be a Section 271 requirement unless, and
untll, the FCC determines that it will forbear from enforcing the requirement. As
described above, the Fcc never reached that docision because SBC and Quest
withdrew thair petitions. ¥

# By removing 271 unbundling obligations for fiber-based technologies - and not:
copper basad technologies such as line sharing - today's decision holds great promise
for consumers, the telecommunications sector and the American economy.” Broadband
271 Forbearance Order at Chairman Powell's Separate Staternent.

¥ ‘Regardiess of whether it was affimatively granted, because the Commission's
decision fsils to deny the requested forbearance relief with raspect o line sharing, tic .
therefore deemed granted by dafault under the stahute ™. Broadband 271 Forbearance
Qrder at Chainman Martins Separate Statermnent. _

N i the Matter of SBC Communications Inc.’s Petition for Forbearance Under 47

U.S.C. § 160(c) from Applicetion of Section 271, Order Extending Deadline, WC Docket
No. 03-235 (Nov. 4, 2004). .

% We note that the FCC's recent BefiSouth Line Sharfng Order, which addresses
stete commission authority to order line sharing pursuant fo state law, is inapplicable fo
the question before us because we are finding that line sharng is required under federal
law, not stete law. Bellsouth Tolecommunications, inc. Request for Declaratory Ruling
That State Commizgions Mey Not Reguiate Rrosdbandg Intornet Acooss Servoss by
Requiring BellSouth to Provide Wholasale or Retail Broadband Services to Competitive
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Accordingly, Verizon must continus to provision line sharing
as a UNE and include 1t in its wholesale tariff. As stated eardier, the FCG has
determined that the appropriate pricing standard for Section 271 UNEs is * just and
reasonable” and we have determined that until Verizon files pﬁm for our approval or -
submits Fcca»apprwed rates, Verdzon must continue to provision all Section 271 UNEs
at TELRIC prices. Verizon alleges in its Brief that it meets the FCC's just and
reasonable standerd through its offering of line sharing under the VISTA agreements.
We do not have sufficient Information before us at this ime to reach & final
detemination on Verizon's claim. Before we coukd reach such a determination, we (
would need a more detailed filing by Verizon comparing its line sharing pricing structure -
(all recurring and non-recurring costs associated with ordering wholesale line sharing)
under TELRIC to the pricing structure under VISTA. Thus, until Verizon submits such a
filing and we make & final determination un Verizon's ¢laim, Verizon must.continue to
offer line sharing at TELRIC rates.

4. Hybrid Loops

The term hybrkl loops describes ivops which contaln both a copper
portion and & fiber portion. Previously, carriers served sach customer with all copper
wires running from the central office to the end user. More recently, ILECs have
configured their networks by using fiber feeder cables running from their central office fo
‘a romote terminal and then vopper distribution wires running from the romote terminal ©
the end user's premises. This enables ILECs to more efficiantly carry the traffic
between the remote terminal and the central office.

a.  Section 251 Access

The parties generally agree, and we concur, that Verizon
must unbundie hybrid loops pursuant to Section 251 in agcordance with the limitations
imposed by the FCC in paragrephs 285-297 of the TRQ. Specifically, the FCC has heid
that ILECs must provide aceess to the TOM (time division multiplexing) features,
functions, and capabilitics of hybrid loops, including DS1s, DS3s, and volce-grade
narrowband connecions. The parties aiso agree that the appropriate pricing staridard
for such access pursuant to Section 251 is TELRIC pricing,

While the parties also agree, and we concur, that Verizon
does not have to provide unbundied access 10 the packet swliching features, functions,
and capabllities of hybrid loops,™ there is some disagreement conceming whether
Varizon must provide unbundled access to broadband capsbilities where the CLEC has
instalied its own packetized switching capabiliies. GW| Gorztends bath in its briefs and

LEC UNE Velce Customers, WC 03-251, Memory and tha Opinion ard Order and
Notice of Inquiry, FCC 05-78, rel. March 25, 2005 (BefiSouth Line Sharing Order).

3 See TRO at 1288,
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

SBC Communications Inc.’s Petition for
Forbearance Under 47 US.C. § 160(c) from
Application of Section 271

WC Docket No. 03-235
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ORDER
Adopted: November 3, 2004 Released: November 5, 2004

By the Chief, Wircline Competition Burcau:

1. Inthis Order, pursuant to section 10{c) of the Commumications Act of 1934, as amended (the
Act),’ we extend by 90 days the date by which the petition requesting forbearance filed by SBC
Communications Inc. (SBC) shall be deemed granted in the absence of a Commission decision that the
petition fails to meet the standards for forbearance under section 10(a) of the Act.*

2. OnNovember 6, 2003, SBC filed 2 petition requesting that the Commission forbear from
applying the requirements of section 27HcH2XB) to the extent, if any, that those provisions impose
usibundling obligations on SBC that this Commission has determined shoukd not be imposed on incumbent
local exchange carriers pursuant o section 25 1(c)(3).* On October 27, 2004, the Commission released an
order granting SBC’s petition to the extent that it requested forbearance with respect to broadband
network clements, specifically fiber-to-the-home loops, fiber-to-the-curb loops, the packetized
functionality of hybrid loops, and packet switching.®> SBC’s petition remains pending to the extent that it
requests forbearance from the requirements of section 271{c)}(2){B) with respect to other network
elements. Section 10{c) of the Act states that a petition for forbearance shall be deemed granted if the
Commission does not deny the petition for failure to meet the requirements for forbearance under
subsection () within one year after the Commission receives it, uniess the one-year period is extended by

' 47U.8.C. § 160(c).

247 U.8.C. § 160().

*47 U.S.C. § 271{cH2XB).

;SBC Communicafions, Inc.’s Petition for Forbearance Under 47 U.S.C. § 160¢cl, WC Docket No, 03-235 (filed
ov. 6, 2003),

* Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.5.C § 160(c), WC Docket No, 01-
338, SBC Commumications Inc. s Petition for Forbearance Under 47 U.S.C.§ 160ic), WC Docket No. 03-235,
Qwest Communications International Inc. Petition for Forbearance Under 47 U8.C.§ 160¢c), WC Docket No. 93-
260, BellSouth Teleconmmmunications, Inc. Petition for Forbearance Under 47 US.C.§ I60c), WC Docket No. 04~
48, Memorandnm Opinion and Order, FCC 04-254 (rel. Oct. 27, 2004).
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the Commission.® The Commission may extend the initial one-year period by an additional 90 days if the
Commission finds that an extension is necessary to meet the requirements of subsection 10{a).”

3. The portion of the petition stiil under review raises significant questions regarding whether
forbearance from applying section 271 to network elements that need not be unbundied under section
251{cX3) meets the statutory requirements set forth in section 10{a). The Burcau thus finds that a 90-day
exiension is warranted under section 10(c).

4.  Accordingly, IT IS ORDERED, pursuant to section 10 of the Communications Act of 1934,
as amended, 47 U.S.C. § 160, and authority delegated under sections 0.91 and 0.291 of the Commission’s
rules, 47 CFR. §8 6.91 and 0.291, that the date on which the petition secking forbearance filed by SBC
shall be deemed granted, in the absence of a Commission denial of the petition for failure to meet the
statutory standards for forbearance, is extended to February 3, 2005.

FEDERAL COMMUNICATIONS COMMISSION

Jeffrey J. Carlisle
Chief, Wireline Competition Bureau

*47U.8.C. § 160().

7 See, e.g., Petition of Ameritech Corporation jor Forbearance from Enforcement of Section 275(a) of the
Communications Act of 1934, As Amended, CC Docket No. 98-65, Order, 14 FCC Red 6413 (Com. Car. Bur. 1999).
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