
M E M O R A N D U M  

P TO: PSC Clerk 

FROM: Wayne L. Schiefelbein 
Of Counsel 

RE: KW Resort Utilities Corp 
Our File No.: 34000.01 

DATE: September 29,2005 

On behalf of KW Resort Utilities Corp., enclosed for filing are an original and I 5  
copies of a Petition of KW Resort Utilities Corp. For Declaratory Statement Regarding 
Service Availability Charges. I have also included one copy to be date stamped and 
returned to me. 

PLEASE OPEN A NEW DOCKET TO PROCESS THE PETITION. 

If you have any questions, please feel free to call. 

WLS/dcr 
Enclosures 
G:\KWRESORT\Roy's Dec Action\Clerk memo.wpd 



BEFORF3 THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: PETITION OF 1 

FOR DECLARATORY STATEMENT 1 
REGARDING SERVICE AVAILAIBILITY ) 
CHARGES. 1 

) 

KW RESORT UTILITIES CORE'. ) Filed: September 

PETITION FOR DECLARATORY STATEMENT 

KW Resort Utilities Corp. (Petitioner), by and through its undersigned counsel, pursuant to 

Section 120.565, Florida Statutes and Rules 28-1 05.001 , Florida Administrative Code, et seq., 

petitions the Commission for a declaratory statement, and in support states the following: 

1, The name and address of the Petitioner are: 

KW Resort Utilities COT. 
6450 College Road 
Key West, FL 33040 

2. The narne, address, telephone number and facsimile number of Petitioner's counsel 

are : 

John R. Jenkins, Esq. 
Wayne L. Schiefelbein, Esq., Of Counsel 
Rose, Sundstrom & Bentley LLP 
2548 Blairstone Pines Drive 
Tallahassee, Florida 
(850) 877-6555 
(850)  656-4029 

3. The Commission's disposition of the instant petition will affect the Petitioner by 

determining whether the Petitioner is entitled to collect certain service availability charges from 

Roy's Trailer Park, Inc., as provided for in its current Cornmission-approved Wastewater Tariff, or 



whether it must accept amortized payments of same. 

4. The statutory provision on which the declaratory statement is sought is Section 

367.01 1, Florida Statutes. 
. .  

5. Petitioner provides wastewater service to the public in an area of Monroe County, 

Florida h o w  as Stock Island pursuant to Certificate of Authority No. 168-5, which service territory 

is more specifically set forth in First Revised Sheets 3.0 and 3.1 of its Commission-approved 

Wastewater Tariff. 

6. Roy’s Trailer Park, Inc. (“Developer”), owns and operates a mobile home park known 

As Roy’s Trailer Park (the “Property”), consisting of 103 mobile homes which currently receive 

wastewater service from an onsite sewage treatment and disposal system. Developer’s business 

address is 6500 Maloney Ave, Key West, Florida 33040. The Property is situated in its entirety 

within Petitioner’s certificated service territory. 

7 .  On or about September 28, 2005 Petitioner and Developer entered into a Utility 

Agreement a copy of which is attached hereto as Exhibit “A” and incorporated herein by reference, 

Pursuant to the terms of the Utility Agreement Developer is taking its onsite sewage treatment and 

disposal system off line and interconnecting the existing collection system serving the mobile homes 

located on the Property to with Petitioner’s central wastewater system. 

8. Prior to entering into the Utility Agreement Petitioner advised Developer that, as a 

precondition to connecting the Property the Petitioner’s central wastewater system, Developer must 

pay to Petitioner certain service availability charges, as provided for in Petitioner’s Tariff- Such 

charges include Petitioner’s Plant Capacity Charges of $2700 per equivalent residential connection, 

pursuant to Original Sheet No. Z 8.0 of the Tawiff. The Plant Capacity Charges due for wastewater 
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service availability to the 103 mobile homes on the Property is $278,100 

9. Developer has taken the position that it must be allowed to amortize service 

Availability charges pursuant to Section 723.046, Florida Statutes which states: 

Capital costs of utility improvements - In the event that the costs 
for capital improvements for a water or sewer system are to be 
charged to or to be passed through to the mobile home owners in a 
mobile home park owned all or in part by the residents, any such 
charge exceeding $200 per mobile home owner may, at the option of 
the mobile home owner, be paid in full within 60 days from the 
notification of the assessment, or amortized with interest over the 
same duration and at the same rate as allowed for a single-family 
home under the local government ordinance. If no amortization is 
provided for a single house, then the period of amortization by the 
municipality, county, or special district shall be not less than 8 years. 
The amortization requirement established herein shall be binding 
upon any municipality, county, or special district serving the mobile 
home park. 

Under such statute, Developer has asserted that it is entitled to amortize payment of 

the aforesaid Plant Capacity Charges over a period of 8 years. 

1 0. Petitioner’s Commission-approved Wastewater Tariff does not provide for 

amortization of service availability charges including Plant Capacity Charges. 

1 1. Petitioner has advised Developer of Petitioner’s position that the Commission’s 

authority over the rates and charges Petitioner may collect is exclusive and preemptive of any other 

provision of law, citing Section 367.01 l(2) and (4), Florida Statutes. These sections provide as 

follows: 

Jurisdiction; legislative intent- 
... 
(2) The Florida Public Service Commission shall have exclusive 

jurisdiction over each utility with respect to its authority, 
service, and rates. 

... 
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(4) This chapter shall supersede all other laws on the same 
subject, and subsequent inconsistent laws shall supersede this 
chapter only to the extent that they do so by express reference. 
This chapter shall not impair or take away vested rights other 

than procedural rights or benefits. 

12. In response, Developer has relied in part upon Section 723.004(2), Florida Statutes, 
which provides: 

There is hereby expressly preempted to the state all regulation and 
control of mobile home lot rents in mobile home parks and all those 
other matters and things relating to the landlord-tenant relationship 
treated by or falling within the purview of this chapter. Every unit of 
local government is prohibited from taking any action, including the 
enacting of any law, rule, regulation, or ordinance, with respect to the 
matters and things hereby preempted to the state. 

See also Section 723.045, Florida Statutes. Accordingly, Developer has referred to the provisions of 

Section 723 -046, Florida Statutes, as pre-emptive. 

13. In light of this disagreement over the amortization issue, Petitioner and Developer 

have entered into the Utility Agreement, provided for interconnection of the Property, and agreed in 

section 7 of the Utility Agreement to submit this matter to the Commission for determination: 

7 .  Payment of Capacity Reservation Fees 

(a) The parties agree that the Property is subject to mandatory hook-up to the 
Central Sewerage System, pursuant to Sec. 38 1.0065, Florida Statutes. However, the 
parties disagree on the due date for payment of the $278,000 in Capacity Reservation 
Fees due under this Agreement. Service Company requires payment upon execution 
of this Agreement, while Developer asserts the right to an amortization period of a 
minimum of 8 years. Therefore, the parties agree to connect the Property in an 
expeditious manner as provided for in this Agreement while concurrently filing a 
Petition for Declaratory Statement with the Florida Public Service Commission 
(“PSC”) in the form attached hereto as Exhibit “C“ as to the appropriate 
payment/amortization protocol. The parties agree to be bound by the decision of the 
PSC (subject to appeal) for resolution of this dispute. The Service Company shall file 
the Petition For Declaratory Statement within ten days of the execution of this 
Agreement. The Developer and Service Company shall each then have ten days to 
file a Memorandum of Law with the PSC in support of its respective position on the 
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issue. Each party shall pay its own attorneys fees for this proceeding. In the event 
either party appeals the decision of the PSC, the party prevailing on appeal will be 
entitled to reimbursement of its attorney’s fees and costs on appeal. 

(b) Beginning November 1, 2005, and continuing during the pendency of the 
Petition for Declaratory Statement (and thereafter if the PSC so rules), Developer 
shall pay a monthly Capacity Reservation Fee of $3,653. This fee is based on an 
eight-year amortization period at an interest rate of six percent (6.0%) per annum, In 
addition, to secure Developer’s continued payment, upon execution of this 
Agreement, Developer shall provide unconditional personal guarantees of Michael L. 
Browning and Thomas J. Siresi in favor of the Service Company for any and all 
unpaid Capacity Reservation Fees due hereunder. Such unconditional personal 
guarantees shall be in form satisfactory to Service Company, and shall provide that in 
the event of any default in payment hereunder by Developer, the Service Company 
may, at its option, proceed directly against the guarantors under said unconditional 
personal guarantees without proceeding against or exhausting any other remedies 
which it may have against the Developer or otherwise. In the event that the PSC 
determines that Capacity Reservation Fees should be paid up front, with no 
amortization period, Developer agrees to pay to Service Company the balance due on 
Capacity Reservation Fees within ninety (90) days of the date of issuance of the PSC 
final order on the case, or, if appealed, within ninety-days (90) of issuance of the 
Court’s mandate or its equivalent. 

14. Petitioner and Developer are in agreement as to the facts stated in this Petition. There 

are no disputed issues of material fact, 

15. The Petitioner and Developer have agreed to submit to the Cornmission memoranda 

of law in support of their respective legal positions on the amortization issue. These memoranda of 

law must be filed within ten (I. 0) days of filing the instant Petition, 

16. Petitioner acknowledges that pursuant to Section 120.565(3), Florida Statutes, and 

Rule 28 105.003, Florida Administrative Code, the Commission is subject to a 90 day requirement 

within which to issue a declaratory statement or to deny the petition. In view of the 10-day 

timeframe to file memoranda of law, Petitioner and Developer agree to a 10-day extension to such 

90-day requirement, to enable the Cornmission to consider the respective memoranda of law to be 
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filed. 

PFL4YER FOR RELIEF 

Petitioner requests that the Commission: 

1. Grant this Petition for Declaratory Statement; 

2. Permit Petitioner and Developer to address the Commission at a regularly scheduled 

Agenda Conference in support of their respective positions; 

3. Issue a Declaratory Statement determining as a matter of law what if any 

amortization period is required to be applied to the Plant Capacity Charges to which 

the Developer is subject; and 

4. Grant such other relief as may be just and appropriate. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY, a true and correct copy ofthe foregoing has been served upon Richard 
P. Lee, Esq., at Lutz, Bobo, Telfair, Eastman & Lee, 2155 Delta Boulevard, Suite 210-B, 
Tallahassee, Florida 32303 via regular U, S, Mail, on this &y* day of September, 2005. 

Respectfully submitted 

J& R. Jenkins, Esq. 
Wayne L. Schiefelbein, Esq., Of Counsel 
Rose, Sundstrom & Bentley LLP 
2548 Blairstone Pines Drive 
Tallahassee, Florida 323 0 1 

Attorneys for KW Resort Utilities Corp. 
Petitioner 

(850)  877-6555 

G:KWRESORTRoy’s Dec ActionWetition for Declaratory Statement draft 09.26.05-2.wpd 
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R E C I T A L S  

A. Developer is the owner of certain red  propel-ty m ~ e  p d c u l x l j r  descli’bed an 
Exhibit A, attached hereto md made a part hweaf (the Property), 

C. Developer requests that Service Company provide central wastewater serviGe to the 
Propeq  as indicated on the glais prepared by Weiler Engineering for The Soutfi 
Stock I s h d  sewer expansion. (Copy of plan sheet included as m exhibit “A”). 

NO?V, THEJLEFORE, in consideration of Ten Dollars ($1 O.OO), and the mutual covenants aid 
ap-cements hereinafler set forth, and intending to be legally botrlzd thexeby, it is a p e d  as 
follows: 

Capacity Reservation Fee as such temi is defltied in Section 6 bereof shall be used 
init;l-changeabIy hereiii With ‘‘ Plmt Capacity Change,” as &at tcrm is u e d  in Sewice 
Company’s Wastewater T ~ r i f f  

Comeciion as such term is defined in Section 6 hereof. 

Plans and Specifications as such term is defined in Section hmeof. 



Point. of Deliverv shall mean the point where Developer’s pipes comeci: tu Utilities pipes 
l~ca~eci at the propmy line, 

Tariff shall ~iiem Service Company’s Wastewater Tariff, as appravcd by the Florida 
Public Service Commission 

A d .  7 New System Construction 

Upm Developer’s receipt of Service Company’s written notice of disapproval of 
the Plans and Specifications, Developer shall promptly revise the P l m  mal 
Specifcations in accord.ance with any recpimnents set foi-th by Service Campmy 
k~ its w~ktm ~otike; of disappruval, md re,-submit sitch revised Plan and 
specifications to  Service Canipmy for approval or diisappmval. Service Company 
shall approve or disapprove of  my revised Plans md Specifications with five (5) 
b usiriess days of receipt thereof b y written notice to Devel ap er. 

LJpn Developer’s receipt of Senice Comply ’ s  written notice of approval of  the 
Plms and SpeciGcaticms, Developer m t y  proceed with the construction and 
installation of the Syst.em. Developer shall noti& Sewice Compny seventy-two 
(72) bows prior to ‘ b ~ g i d ~ s  coiistruction. Constructiua m d  iristallation shall be 
completed witkin six (6)  months of Servicce Company’s written n d i m  of approval 
of the P l a ~ s  aid Specifications. All work shall be iaspectzd by licensed a d  
inswed con-kiictors aid exlgineer~ reasonably it~ceptabla to Sewice Campany- In 
accordance uith. Chapter 62-604 F.A.C., Develupm shall provide, at i,ts solc cost, 
a Professional Engineer Registered in Florida t~ provid.e on-site observation 
during construction aid tcsring a># to certify that the System is cmstrwcted in. 
compliance with the approved Plms m d  Specifications. All inaterials empluyed 
by ‘ D e ~ l ~ p e r  for the System shall ‘be reasonably a.cceptable to Sewice Compmy. 



3. System Records 

Copies of all invoices mdor contracts for the constsuction aid installation. 

An affidavit ~ i p e d  by the Developer stating that: tliere are no parts or portions of 
the System which arc nut bcluded in the irwoicss csntracts noted in 
S U ~ S L ~ C ~ ~ O I I  (3) above, that said invoices and conkacts accurately atid fully reflect 
the total cost of the System stlid that the Sysrcm is free aid c l eu  of a11 lieus and 
encumbrances. 

Lien waivers fain all contractors, subcontractors, material pzopk, and my other 
paties tliat pruvided labor, services or materials in connection wjth the 
construction of the Systen~. 

A cei-tificate of completion of the Systeiii s i p e d  and sealed. by the engineer of record. 

. .. 



(j) A o n e - y e ~  guarantee against dcfccts in wof’anship m d  materials, in 
accordance with Tariff Sheet 24.13, pa A@). 

- 
. -  

4. Property Rights 

Notwithstanding the foregoing easements, Developer retains d l  rights and 
privikgrs to utilize the Property in any manner it deem approprisle provided 
such use is not inconsistent with the purposes intended for such casements. 

5 .  
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(c) Service Company shall. have &e right to c m e l  st1.rc11 reservation in the event of 
Devdoper’s fzilure tu oumply with the terms of this Agreement, In the everit there 
is addxianal water ‘usage over u ~ d  above the amount rescmcd in paragraph 6b 
above, (%asEd un an annual reviewj the Developer shall remit additioiial capacity 
reservation fees to Sewice Curnpany 31) days after notice by Sel-vice Con~pmy of 
ad.di tional fees due. 

Developer shall pay to Servicc Compa~y,  fur engineering servic’es arid appIicabk 
administrative fees neoesswy to  review m d  approve construction plans md 
doc.uments and for periodic. inspection during constmctim a d  testing i s  ‘the 
miount of ten percent (10%) of Developer‘s actual costs of connecting the 
Property to the Central Sewage System. Said p a p e n t  is to Be made upon 
su’bniission of plans and documents. 

In the evmt of default by D e v d q m  md ~e payment of fees hereunder, Service 
Company may cancel this agreement by giving 30 (tlxrty) days written notice of 
dehult and retain all payments hereunder as liquidated dmiagcs ~ 



pa?$, pr~ailil-rg on appeal will 'be entitled tu reimbursement d i t s  attomeps fees 
slnd costs on appeal, 

IC j The parl'ies agree that Developer shall be responsible far the physical cormeclion 
of its existing collection and t ~ a i ~ i i i i ~ s i ~ n  systeln to a point of connection in the 
Central $ewerage System agreed to by the parties. Seiyice Conipany shall 
reimburse Devalopcr for that portion of the cost of' connection, which covers off- 
site Cadities coastnrcted in the road right-Qf-w-ay and cunvcyed to the Se:rv;ce 
Campany in the m m e r  prclvidtd for herein, The p ; i s h  have agreed that the 
estimated cost of Ihe hciliries to be paid for by the Service Company is 
approxiinately half of the cost to interconnect. Develope~* slid1 remain 
responsible for the cost of my abuidonment or deconm~ssiorling of its on-site 
facilities as a result d' the intercoruiectioii. 

Developer understands, agrees m d  acknowledges that Developer's conveyance of any 
and all eaernents, real property or personal praperty (including, witbut liniitation, the 
Systm), or pa)nicnl of my ficnds bereuiider [indudhig, without limitation, the Capacity 
Resewatiun Fee and Connection Charges), shall) upon sccept,dnce by  Service Compmp, 
he absolute, complete md unqualified, mid that neither Developer nor my patty claiming 
by O r  t h - ~ u g h  D53eIoper shall have m y  right to such easements, real or personal 
property, or funds, or any benefit: which Service Company may denire from such 
conveyance or piiyii~eids in m y  form Qr iiiauier. 

9, Retiwr,r of' Service; QFreration and Maintenance 

-.- -<_ .  . . _ _ _ _  I . . . . ~ . . . . .. . . . . 



Cb) Developer shall, ab ils sole m s c  a id  expense, own, opemte and nitlintah any part 
ofthe System that has not been conveyed to Service Company pursuant to the 
terms and conditions of this Ageeimrit. 

jd) hi the event m y  pm-tion of the froperty is developed as a ctlndarrxinium, the 
c.ondominiurn association shall be required to  execute a niatintmace agreement 
with respect to m y  portion of the System not conveyed to Service Company. 
Suc.It.1 malirrtcnmcc agreement shall providG that- i f  the coiidoniiiii.wi assaciation 
f i l s  to adequately niain:txiu aid repair the Syst.ers, Service Company shall have 
the right to maintain md repair such System at the sole cost arid expense of the, 
c.0 udomini ILLY 3s S O C ~  at i on. 

IO. ,Repair af System 

In the evmt of a ~ y  damage to QJ+ desD-LIcction of my portion of the Central Sewage System 
due to any acts os omissions by Developer, my Customer or their respective agents, 
representatives, mq~loyees, iavitees or licensees, Senlce Coaipaiiy shail repair or replace 
such dma2t.d or dsstroyd facilities at the sole cost and ed~pense of responsible party. 
Developer shall operate, maintain aid repair all other portions of the System not 
mnveyed to Service Company at its sole cost and expense, 

This Agreement shall become effective as of the date first inlittell above, and shall 
continue for SO long as Senkcs Company provides sewer service to the public. 

12. ,Default 

In the ~ t l i i t  of x default by eithm party of' its duties md obligations ht"der, the non- 
Befzulting p m y  shall provide written notice to the defiiulting p x t y  specifying the nature 
of the default and -the defaulting party shall have five ( 5 )  days to cure my dcfault of a 
monetary nature and thirty (30) days for m y  other default, If the default has not been 
c u r d  within the applicable pmhd (time bcing of the esssnc~)), the non-defaulting party 
shall be entitled ta exercise all reinerlies available at law or in equity, Iflclr.ldi.ng but not 
limited to, the right to daruaps, injunctive relief and qec-ific perfoimancc. Service 
Conipmy may, at its sole option, discoatiaue and s,tlspend the delivery of service to the 
System in wcordmce wit11 d1 n%pirmieI.lis of applicable law md the Tariff if Developer 
fails to timely pay all fees, rates and charges p~~rsuxit 'to the tmn~ ofthis Agreement. 

13. Excuse from Yerikrm%nce 



@rce ,hhjeme. JX ScmIcc Company is prevented frum or delayed in perfoiming 
my act required to  be perfomled. by Service Conipmy hereunder, and such 
preveiition or delay is cased by strikes, labor disputes, inability to obtain labs, 
matefials or equipment, storms, earthquakes, electric power Failure$, laid 
subsidence, acts of Cod, ac'ts of public eneniy, was, blockades, riots, m t s  ' of 
armed. forces, delays by Caniers, inability to obtain. rights-of-way, acts of public 
mthari..fyJ regulatory agencies, or courts, or any other cause, whether the same 
h a d  is enumerated herrin, not: within -the conlrol o f  Service C ~ m p m q  (Force- . 
Majeure), the perfonxm~e of such act shall be excused for a. period equal to the 
period ofprevention or belay. 

~ a v e m i i ~ i i t i l  Acts If for my reasorl during the term of this Agreement, other 
thm the fadt of Developer, my federal, state or focal authorities or agencies fail 
to issue ~iecessary permits, grant necessary approvals or require imy change in the 
operation of the C e m d  S ~ a g c  System or the System / G o v . ~ m ~ ~ ~ t a l  Acts), 
'then, to the extmt that such Govc;mn."tal Acts shall affect: the ability of ilzly 

party to pixform any of .the temi~ of  this Agreement in whole or in part, the 
affected party shall be excused from the perfuimarice thereof and a new 
apeement shall be negotiated, if possible, by the paries hereto in c.onfomity 
which such pmnits, approvals or requirements. Natwithstzmding the foregoing, 
ai=itlie.r Developer nor Service Company shall be obligated to accept any new 
agreement if it substantially adds to its burdens and obligations hereunder. 

1, I.adi of service due to loss of flow or process or distribution failure; 

2. Equipment or inaterid f~ilirre in the Central Sewage System or the 
S ystenl, including storage, pumping and piping provided the Service 
Co~iipmy has utilized its best efforts to maintain the Ceiikal Sewage 
System in good operating condition; and 



Developer &a11 indemnify, defend and hold Service Company and Service Company's 
Afitliates hamiless fimn and against any and all claims, dcmands, causes of ac.tian, 
lasqes, dagages, liabdititx, costs aid reasonable expeases, indudin.g, without limitation, 
attorneys fGes and disbursments, suiTered or incun-ad by Senrice Company or any of 
Service Conipmy's -4ffiliat.e~ and arising out of or ia comection wiLh L L S ~ ,  O C C K ~ ~ U I C Y ,  or 
operation of the System, the Prop~rty, UT the activities, errors, or orxlissiuns of Developer, 
it$ agents, employees, servmts, licensees, invitees, or contracturs on or about the 
Property? pursuant to-terms a d  conditions of this .!igeemmt. Dewdqm's duty to 
indemnify shall also include, but i i ~ t  be Zimited to, iiidemni fication %om and against m y  
fmz, penalty, liability, or co$t lo Service C o m p q !  ansing out of Developer's violation or 
breach of my law, ordinance, governmental regulation, this Agreement rzquiremcnt or 
permit applica'ble to the System or Developer's activi'ties on or a'bout the Property. T h e  
pra3visims ofrhis Section I5 shall survive the temiination of this Agreement. 

Assi~nment of Warranties and Bonds 

with a copy to: 
Mr. JGff W'eilsr, P.E. 
Weiler Engineering 
2CU2Q VcteralS Blvd- 
Port Charlotic, Florida 33954 



Mr. Micl-iael Browiing 
Roy's Trailer Park hc . .  
402 Applaoutii Lane 
Key West, Florida 33040 

19. hl'iscellaneous Provision? 

Each of the exhibits and schedules rcfemd to limein and at.itac.hed hereto is 
irrcorpomtad herein by this reference. 

... 



(E) This Agreement shall be interpreted and cnformd in accordance with the laws of 
the stale in which the Propmty is located wishoat dereace to pAncipics of 
conflicts ofZ;swsA h the went thal the Florida Public Stmice c"nission loses 01 

relinquishes its authority to  rcgulatr; Service Conzpaiy, then all references tu swli 
regulabory authority will relat.ie to the agency of gsvt=mment or political 
subdivision imposing said regulations. If no such regulation exists, theu this 
Agreement shall be guwmed by applicable principles of lwv. 

(3) Each of the parties to this Agreement agrees that a1 ;illy time after the execution 
hereot it will, 011 request o f  the Other party, execute and deliver such other 
docunients and fmther ~ssurmces as may rcasoaably be required by such other 
party in order to carry out the intent of this A g " i t .  

(k) This Agreement shall not be deemed t.o confer in favor of any third parties any 
rights whatsoever as third-party 'beneficiaries, the pstl-tics hereto intending by the 
provisions krmof to confer im such benefits or status. 



DEVELOPER: 



EXHIBIT “A” 
(To Be Provided) 



P.O. Box 2125 6630 F m t  Strsd 

Telephone: (305 )  25156309 F x  (305 2961212 
Key w 4  n R w  33040 

- 



"ame "ame 

STATE OF FLURDA 
COUNTY OF MONROE 
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EXHIBIT "C" 

BEFORE THE FLOFUDA PUBLIC SERVICE COMMISSION 

IN RE: PETITION OF 1 
Kw RESORT UTILITIES COW.  1 Filed: September , 2005 

FOR DECLARATORY STATEMENT 1 
REGARDING SERVICE AVAILABILITY 1 
CHARGES. ) 

PETITION FOR DECLARATORY STATEMENT 

KW Resort Utilities Corp. (Petitioner), by and through its undersigned counsel, pursuant to 

Section 120.565, Florida Statutes and Rules 28- 105.001, Florida Administrative Code, et seq., 

petitions the Commission for a declaratory statement, and in support states the following: 

1. The name and address of the Petitioner are: 

KW Resort Utilities Corp. 
6450 College Road 
Key West, FL 33040 

2. The name, address, telephone number and facsimile number of Petitioner's counsel 

are: 

S o h  R. Jenkins, Esq. 
Wayne L. Schiefelbein, Esq., Of Counsel 
Rose, Sundstrom & Bentley LLP 
2548 Blairstone Pines Drive 
Tallahassee, Florida 
(850) 877-6555 
(850) 656-4029 

3. The Commission's disposition of the instant petition will affect the Petitioner by 

determining whether the Petitioner is entitled to collect certain service availability charges from 



Roy’s Trailer Park, hc . ,  as provided for in its current Commission-approved Wastewater Tariff, or 

whether it must accept amortized payments of same. 

4. The statutory provision on which the declaratory statement is sought is Section 

367.01 1, Florida Statutes. 

5. Petitioner provides wastewater service to the public in an area of Monroe County, 

Florida know as Stock Island pursuant to Certificate of Authority No. 168-5, which service territory 

is more specifically set forth in First Revised Sheets 3.0 and 3.1 of its Commission-approved 

Wastewater Tariff. 

6. Roy’s Trailer Park, h c .  (“Developer”), owns and operates amobile home park known 

As Roy’s Trailer Park (the “Property”), consisting of 103 mobile homes which currently receive 

wastewater service from an onsite sewage treatment and disposal system. Developer’s business 

address is 6500 Maloney Ave, Key West, Florida 33040. The Property is situated in its entirety 

within Petitioner’s certificated service territory. 

7 .  On or about September 28, 2005 Petitioner and Developer entered into a Utility 

Agreement a copy of which is attached hereto as Exhibit “A” and incorporated herein by reference. 

Pursuant to the terms of the Utility Agreement Developer is taking its onsite sewage treatment and 

disposal system off line and interconnecting the existing collection system serving the mobile homes 

located on the Property to with Petitioner’s central wastewater system. 

8. Prior to entering into the Utility Agreement Petitioner advised Developer that, as a 

precondition to connecting the Property the Petitioner’s central wastewater system, Developer must 

pay to Petitioner certain service availability charges, as provided for in Petitioner’s Tariff. Such 

charges include Petitioner’s Plant Capacity Charges of $2700 per equivalent residential connection, 
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pursuant to Original Sheet No. 18.0 of the Tariff. The Plant Capacity Charges due for wastewater 

service availability to the 103 mobile homes on the Property is $278,100, 

9. Developer has taken the position that it must be allowed to amortize service 

Availability charges pursuant to Section 723.046, Florida Statutes which states: 

Capital costs of utility improvements - In the event that the costs 
for capital improvements for a water or sewer system are to be 
charged to or to be passed through to the mobile home owners in a 
mobile home park owned all or in part by the residents, any such 
charge exceeding $200 per mobile home owner may, at the option of 
the mobile home owner, be paid in full within 60 days from the 
notification of the assessment, or amortized with interest over the 
same duration and at the same rate as allowed for a single-family 
home under the local govemment ordinance. If no amortization is 
provided for a single house, then the period of amortization by the 
municipality, county, or special district shall be not less than 8 years. 
The amortization requirement established herein shall be binding 
upon any municipality, county, or special district serving the mobile 
home park. 

Under such statute, Developer has asserted that it is entitled to amortize payment of 

the aforesaid Plant Capacity Charges over a period of 8 years. 

10. Petitioner’s Commission-approved Wastewater Tariff does not provide €or 

amortization of service availability charges including Plant Capacity Charges. 

I1  = Petitioner has advised Developer o f  Petitioner’s position that the Commission’s 

authority over the rates and charges Petitioner may collect is exclusive and preemptive of any other 

provision of law, citing Section 367.01 l(2) and (4), Florida Statutes. These sections provide as 

follows: 

Jurisdiction; legislative intent- 
... 

(2) The Florida Public Service Commission shall have exclusive 
jurisdiction over each utility with respect to its authority, 

3 



service, and rates. 
... 

(4) This chapter shall supersede all other laws on the same 
subject, and subsequent inconsistent laws shall supersede this 
chapter only to the extent that they do so by express reference. 
This chapter shall not impair or take away vested rights other 

than procedural rights or benefits. 

12. In response, Developer has relied in part upon Section 723.004(2), Florida Statutes, 
which provides: 

There is hereby expressly preempted to the state all regulation and 
control of mobile home lot rents in mobile home parks and all those 
other matters and things relating to the landlord-tenant relationship 
treated by or falling within the purview of t h s  chapter. Every unit of 
local govemment is prohibited from taking any action, including the 
enacting of any law, rule, regulation, or ordinance, with respect to the 
matters and things hereby preempted to the state. 

See also Section 723.045, Florida Statutes. Accordingly, Developer has referred to the provisions of 

Section 723.046, Florida Statutes, as pre-emptive. 

13. In light of this disagreement over the amortization issue, Petitioner and Developer 

have entered into the Utility Agreement, provided for interconnection of the Property, and agreed in 

section 7 of the Utility Agreement to submit this matter to the Commission for determination: 

7 .  Payment of Capacity Reservation Fees 

(a) The parties agree that the Property is subject to mandatory hook-up to the 
Central Sewerage System, pursuant to Sec. 381.0065, Florida Statutes. However, the 
parties disagree on the due date for payment of the $278,000 in Capacity Reservation 
Fees due under this Agreement. Service Company requires payment upon execution 
of this Agreement, while Developer asserts the right to an amortization period of a 
minimum of 8 years. Therefore, the parties agree to connect the Property in an 
expeditious manner as provided for in this Agreement while concurrently filing a 
Petition for Declaratory Statement with the Florida Public Service Commission 
(“PSC”) in the form attached hereto as Exhibit “C“ as to the appropriate 
payxnentlamortization protocol. The parties agree to be bound by the decision of the 
PSC (subject to appeal) for resolution of this dispute. The Service Company shall file 
the Petition For Declaratory Statement within ten days of the execution of this 
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Agreement. The Developer and Service Company shall each then have ten days to 
file a Memorandum of Law with the PSC in support of its respective position on the 
issue. Each party shall pay its own attorneys fees for this proceeding. In the event 
either party appeals the decision of the PSC, the party prevailing on appeal will be 
entitled to reimbursement of its attomey’s fees and costs on appeal. 

(b) Beginning November 1, 2005, and continuing during the pendency of the 
Petition for Declaratory Statement (and thereafter if the PSC so rules), Developer 
shall pay a monthly Capacity Reservation Fee of $3,653. This fee is based on an 
eight-year amortization period at an interest rate of six percent (6.0%) per annum. In 
addition, to secure Developer’s continued payment, upon execution of this 
Agreement, Developer shall provide unconditional personal guarantees of Michael L. 
Browning and Thomas J. Siresi in favor of the Service Company for any and all 
unpaid Capacity Resewation Fees due hereunder. Such unconditional personal 
guarantees shall be in form satisfactory to Service Company, and shall provide that in 
the event of any default in payment hereunder by Developer, the Service Company 
may, at its option, proceed directly against the guarantors under said unconditional 
personal guarantees without proceeding against or exhausting any other remedies 
which it may have against the Developer or otherwise. In the event that the PSC 
determines that Capacity Reservation Fees should be paid up fiont, with no 
amortization period, Developer agrees to pay to Service Company the balance due on 
Capacity Reservation Fees within ninety (90) days of the date of issuance of the PSC 
final order on the case, or, if appealed, withm ninety-days (90) of issuance of the 
Court’s mandate or its equivalent. 

14. Petitioner and Developer are in agreement as to the facts stated in ths Petition. There 

are no disputed issues of material fact. 

15. The Petitioner and Developer have agreed to submit to the Commission memoranda 

of law in support of their respective legal positions on the amortization issue. These memoranda of 

law must be filed within ten (1 0) days of filing the instant Petition. 

16. Petitioner acknowledges that pursuant to Section 120.565(3), Florida Statutes, and 

Rule 28 105.003, Florida Administrative Code, the Commission is subject to a 90 day requirement 

within which to issue a declaratory statement or to deny the petition. In view of the lO-day 

timefi-ame to file memoranda of law, Petitioner and Developer agree to a 1 0-day extension to such 
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90-day requirement, to enable the Commission to consider the respective memoranda of law to be 

filed. 

PRAYER FOR RELIEF 

Petitioner requests that the Commission: 

1. Grant this Petition for Declaratory Statement; 

2. Permit Petitioner and Developer to address the Commission at a regularly scheduled 

Agenda Conference in support of their respective positions; 

3 .  Issue a Declaratory Statement determining as a matter of law what if any 

amortization period is required to be applied to the Plant Capacity Charges to which 

the Developer is subject; and 

4. Grant such other relief as may be just and appropriate. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY, a true and correct copy of the foregoing has been served upon &chard 
P. Lee, Esq., at Lutz, Bobo, Telfair, Eastman & Lee, 2155 Delta Boulevard, Suite 210-B, 
Tallahassee, Florida 32303 via regular U. S. Mail, on this day of September, 2005. 

Resp ecthlly submitted 

~~ 

John R. Jenkins, Esq. 
Wayne L. Schiefelbein, Esq., Of Counsel 
Rose, Sundstrom & Bentley LLP 
2548 Blairstone Pines Dive  
Tallahassee, Florida 323 0 1 

Attorneys for KW Resort Utilities Corp. 
Petitioner 

( 8 5 0 )  877-6555 

G:KWRESORTRoy’s Dec Actionpetition for Declaratory Statement draft 09.26.05-2.wpd 
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