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AGREEMENT FOR
THE SALE AND PURCHASE OF COAL

This AGREEMENT (hereinafter the "Agreement”) is made and entered into as of the

IS (U - :
(" day of Jpil 209 . between PROGRESS FUELS

CORPORATION, a Florida corporation, 200 Central Avenué, One Progress Plaza, St. Petersburg,
‘Flvorida, 33701‘(hereinafter‘ "PURCHASER") and P.ROGRESS FUELS CORPORAT‘ON, on its
own behalf and as agent for DIAMOND MAY COAL COMPANY: KANAWHA RIVER
TERMINALS, INC,; KENTUCKY MAY COAL COMPANY, INC.; AND POWELL MOUNTAIN
COAL COMPANY, INC. (heréinafter colléctively "SELLER"), located at 410 S. Wilmington Street,

Raleigh, NC 27601,

WHEREAS, PURCHASER does suppiy coal to Prdgress Energy Florida, Inc., a Florida
corporation (hereinafter "PEF"), under a long-term purchase and sale agreer'ne'nt for use as fuel at
" PEF's Crystal River Units No: 4 and No. 5 near Red Level, Citrus County, Florida (hereinafter

"PEF's generating units"); and

WHEREAS, PURCHASER desires to purchase and SELLER desires to sell and deliver coal

for use as fuel in PEF's generating units;

NOW, THEREFORE, in consideration of the mutual covenants and agreements of the
parties hereto as herein stated and intending to be legally bound, PURCHASER and SELLER

agree as follows:



ey

1.01 Mutual Obligations. SELLER agrees to sell and deliver to PURCHASER, and

PURCHASER agrees to buy from SELLER, coal of the quality and in the quantities and on the

terms and conditions, set forth below.

2.01l Warranty and Dedication of SELLER'S Reserves. SELLER rép_resents and
warrants that SELLER owﬁs, leases or controls mineral interests containing reserves in seams
-sufﬂcient in quality and'quanﬁty to'supbly the coal covered by this Agreement (hereinaﬂér the
"Coal Prope&y"). SELLER hereby éxpressly dedicates to PURCHASER sufficient reserves of coal
meeting the quality specifications hereof and lying on or in the Coal Property so as to fulfill the
quantity specifications hereof. SELLER further agrees to reimburse PURCHASER for any
increased cost ‘that fnight be incurred to replace coals tﬁat SELLER is unable to ship on this’

contract. SELLER agrees "an'd warrants that it provide lo'ading facilities capable of loading at the

rate required to meet Seller’s delivery requirements pursuant to this Agreement.

3.01 Quantity. During each calendar year during the term hereof, the quantity of coal to be

delivered hereunder shall be 480,000 tons, prorated for any partial calendar year.

4.01 Term. The term of this Agreement will comlmence .on January 1, 2005, and will

- continue in effect for a period of twenty-four (24) months, endihg on December 31, 20086,

inclusive.

5.01 Base Price. The base price per ton of coal, f.0.b. barge at SELLER'S loading site,

(hereinafter "base price") shall be fixed at Sl for the calendar years 2005 and 2008, adjusted‘

monthly for the quality of coal in accordance with the formula and procedures set out in Appendix

A hereto, during the term of this Agreement.



6.01 Billing and Payment. SELLER shall invoice PURCHASER for the coal delivered to

PURCHASER during the preceding month at the base price as shown in Section 5.01 hereof.
- Each invoice shavll be paid'by PURCHASER within twenty (‘20) days of the date of the invoice or
fifteen (15) days from vrecv:eipt of the invdiCe, whichever is later. Adjuétments under Appendix A
shall be separately stat_ed' and if not calculéted in tir‘he for preparation df the monthly invoice may
be stated as a retroactive adjustment on the monthly invoice next following the calculation date. A

statement showing the basis for the adjustment shall accompany said invoice.

7.01 Delivery and Title. Delivery shall commence on or about January 1, 2005, and

shipments shall be as uniform as practicable during contract period, plus or minus ten percent .
(10%). SELLER and PURCHASER shall mutually agree on actual Shfpment dates. Title to and

risk of loss of the coal shall pass to Buyer when each barge or vessel is fully loaded and trimmed.

7.02 Shipment. It is presently contemplated that coal sold hereunder'will be shipped by.
barget_from Kanawha Riygr Terminals' Quincy or Marmet river docks.

SELLER warrants its terminals provide adequate and safe dock and harbor facilities
for river barges and are‘free of wharfage, dockage or port charges. SELLER further warrants its
terminals are capable of loading a minimum of three (3) 1,500 net toﬁ river barges per day without
unusual shifting or loading delay. SELLER shall operate its terminals twenty-four (24) hour per
day, seven (7) days per week, if and as needed to load PURCHASER'S barges. PURCHASER
shéll nominate load dates to SELLER on a month;by-month basis; SELLER'S approval of such |
not to be unreasonable withheld. SELLER shdll be respo‘nsible for all loss of, or damage to, any

barge provided hereunder and for the loss of any coal in said barge (other than damage or loss -

due to normal wear and tear, latent or patent défects in the barge existing at the time of delivery)



‘oceurring after such barge has been delivered to SELLER at SELLER'S terminal and while in the

custody, control and possession of SELLER, if such loss or damage was caused by SELLER'S
negligence. SELLER shali, at its own expense, carry and maintain wharfinger’s liability insurance

or equivalent coverage for its terminals naming PURCHASER as an add'itibnal insured under the

_ policy. SELLER agrees to provide to PURCHASER a copy of this insurance within ten (10)

working days from the signing of this Agreement. SELLER shall have the right, but not the duty, to
refuse to load any barges which SELLER con'siders‘ unseaworthy. In such event, SELLER shall
promptly notify PURCHASER. The Ioading and switching of barges between the time
PURCHASER dehvers the barges and the time PURCHASER picks up the barges shall be
SELLER'S risk and expense..

PURCHASER shall be solely responsible for makmg and providing all necessary
arrangements with barge carriers for barges to be loaded hereunder. PURCHASER shall provide
or cause its barge carrier to provide SELLER seven (7) and one (1) day advance notices of the
estimate.d time of arrival of barges at the lbading origin. | ‘

A barge shall be deerned to have been delivered to SELLER and be in SELLER'S
c‘us‘tody, control and poSsession when it has been secured by or on behalf of PURCHASER at
SELLER'S terminal to await Ioading, and shall be deemed to be released when untied for pickup
by or on behalf of PURCHASER from SELLER'S terminal. | |

SELLER agrees to load purchaser’s barg_esin a gobd and workmanlike manner
according to drafts or other instructions .as‘issued by PURCHASER or its agent. Any costs
associated with SELLER'S failure to load barges in accordance with instructions issued by
PURCHASER or its agent; such as, dead freight or reducing overloaded barges, shall be for
SELLER'S account. SELLER shall make,every reasonable effortlto avoid loading barges which

contain excess free water, ice, metal, wood or other debris. SELLER shall not load in each end



piece barge less than 1,400 net tons and in each box barge less than 1,600 net tons uniess

otherwise instructed by PURCHASER or its agent.

7.03 Freight Charges. Subject to reimbursement provided by ‘Sections 7.04,

PURCHASER shall pay all freight and other chargés imposed by its barge carrier.

7.04 Excess Loading Costs Chércjeéble to SELLER. SELLER shall be responsible for
any origin river barge demurrage costs assessed by PURCHASER'S barge contractor provided
such demurrage costs are, in fact, incurred by PURCHASER and are not excused pursuant to
Section 10.01 hereof. SELLER agrees to exercise its best efforts to load PURCHASER'S barges

in an expeditious manner.

7.05 Payment of Excess Costs to PURCHASER. Any payments required by Sections
7.04 ab'ove shall Abe promptly paid on receipt’ by SELLER of a written statement from
PURCHASER itemizing such charges and showing facts necessary to .permit SELLER to verify
subh y‘charges. At either party's election, such charges hay be credited against amounts. then

owed by PURCHASER to SELLER hereunder..

7.06 Freeze Proofing. When required by thé river transfer termihal, PURCHASER-

approved freeze proofing material will be applied at a cost, to be determined as required, per pint

per ton. Dosage rates will be supplied to shipper based on anticipatéd weather.

8.01 Weighing. The net weight of coal sold and delivered hereunder shall be determined
by certified belt scales at the barge loading point or by barge survey if certified scales are not

available. -



8.02 Sampling and Analvsis. For all coal delivered under this Agreement, PURCHASER
shall abpoint a mutually agreeable third party eommercial laboratory to collect and analyze a
representative samele of each shipment. At PURCHASER'S discretion, sampling' may be
peﬁormed at loading, transloading, or unloeding facility. |

A. Standards. Current versions of the ASTM standards or subsequent revisions .
thereof shall apply'_to equipment and methods used for sameling and analyzing coal under this
Agreement, unless specifically stated and mutually agreed to otherwise. PURCHASER and

| SELLER shall agfee as required on standard reference materials for use in performing analyses
where applicable.

B. Sampling. Sampling ef coal subject to this Agreement shall be performed by a
third party "leboratery selected by PURCHASER with an automatic sampling system at the _mine,
Ioadingl point, transloading point, or at Crystal River's unioading facility, at PURCHASER'S
discretion, in conformance with the specifications of ASTM Stand'ards D 2234 and D 2013 except
for deviations agreed to in writing by PURCHASER and SELLER. In case of failur'e of the‘
autom'etic sampler, shipments shall be hand-sampled pe_r ASTM D 4915. SELLER shall perform "
bias testing on'samplingA systems at ihtervals not to exceed two (2) years as a eonditio'n for
consideration of utilizing loading samples for basis ef payment.. PURCHASER has the right to
perform or cause to be performed bias tests at any time vduring- the period that this Agreement:is in
effect at PURCHASER'S cost. |

Four sub-samples will be divided from each gross samp‘le according to ASTM
Standard 2013. All sub-samples shall be_placed in suitable containers and distributed as fo‘llow's':

Sub-sample one shall be for analyses as specified in Sections (c¢) and (d), and
shall be called the Laboratory Sample. :

Sub-sample two shall be maintained for a period of thirty days as referee
samples as described in Sectlon (e).



Sub-sample three shall be for SELLER'S disposition.

~ Sub-sample four shall be for PURCHASER'S disposition.

C. Air Drying. The laboratory sar’ﬁple shall be air-dried according to ASTM
Standards D 2013 and D 3302 except that new minimum and maximum times or procedures may
be employed by mutual agreerﬁent. ‘An analysis sample shall be prepéred from the air-dried
sample for further analyses. |

D. Analysis to be Made. The analyses to be made by a third party commercial - |

Iaboratéry, according to methods described in the applicable standards, are as follows:

Moisture, in weight percentage

.Ash Content, in.weight peréentage

Calorific Value, in Btu's per pound_

Sulfur, in weight percentage

Volatile Matter, in weight percentage.

PURCHASER may also request analysis for HGl and Ash Fusion tests from time to

time. Upon request, additional sub-sample(s) shall be méintained to allow SELLER to perform

additional analysis.

E. Acceptance of Results. The results of the sampling and analysis by third
party laboratory shall be accepted as the quality and characteristics of the coal de.livered.
hereunder in the shipménts represented by such samples, and the same shall be accepted as the
monthly analysis for the shipments delivered during such mont.h; provided, however, that if either
party should at any timé question the correctness of the original anélysis made on the laboratory

sample, it shall have the right to have sub-samplé two analyzed by a testihg laboratory mutually

- selected by SELLER and PURCHASER. Said laboratory shall use methods approved by ASTM or

other mutually-accepted procedures, and mutually-agreeable standard reference materials.



The analysis of sub-sample two as determined by the commercial testing laboratory
shall be accepted as being representative.for the lot of coal under consideration. The party
qu‘estioning the correctness of the originai analysis shall pay the cost of such anal;ses, and the
price of coal represented by such samples shall immediately be adjusted in accordance with fhe
provisfons of this Agreement, and any amognts d.ue either PURCHASER or SELLER shall b‘é paid
in accordance with Section 6.01 hereof.

PURCHASER and Seller shall have the right to have a representative present at any |

and all times to observe said sampling and analysis and to take reasonable samples.

8.03 Quality Reports. Notice of the quality of coal delivered hereunder shall be given by

telephone and telecopy to PURCHASER the day following the loading of coal at origin.

9.01 Coal Specificatidns. Coal delivered hereunder shall be crushed to two inches (2") by

zero inches (0") in size with no infermediate sizes added or removed. It shall be prepared so as to
be free of bone, élate, shale, fire clay, wood, métal, rock, loose clay and other impurities, as
detefl;riined by PURCHASER, shall have a températuré below 131 deg'reés Fahrenheit and shall |
have the.following per vessel specifications analyzed on an "éS—received" basis. SELLER or
SELLER’S terminal shall provide magnets and/or metal defe’ctors, as réquired,I to ensure that

metal is eliminated from product.
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Moisture (Total) - 7.0% >9%

Ash 11.0% >13% .
Suifur Dioxide <1.2 LB/SO; per Million Btu >1.2L B/SO, per Million Btu
Pyritic Sulfur 2% >2%

Volatile 32.0% Minimum/36.0% Maximum’ <31%

Ao e Stenng
Grindability 43 HGI <40 HGI

Calorific Value 12,500 Btu/LB <12,200 Btu/LB ‘
Fines (-1/4") : 45% - ' <50%

9.02 Coal Specifications Deficiencies. For purposes of this Agreeme‘nt, a "shipment"

shall mean the quantity actually received in a barge.‘lf' the coal delivered hereunder in any single
shipment feils to rheet any. of the specifications set out in Section 9.01 other_than sulfur content,
PURCHASER shall have each of the following optiohs te be exercised in_ifs sole diseretion:

(1) PURCHASER may notify SELLER that PURCHASER will accept such coal
subject to and in accordance with the provisions set forth in thie Agreement including Appendix A,;
provie‘ed, however, that PURCHASER'S exercise of this option shall in no way constitute a waiver
of PURCHASER'S right at any time thereafter to‘exercise any of the other options set forth herein
with respect to subsequent deliveries of coal hereunder; or
| (2) PURCHASER will have the option to reject any shipment which is below and
above any of the minimum/maximum speciﬂeations listed in 9.01, and PURCHASER may notify

SELLER to suspend further deliveries of coal hereunder untii SELLER demonstrates to

PURCHASER'S sole satisfaction that it can deliver coal that will conform on a per shipment basis

to the specifications set forth in Section 9.01; provided, however, that PURCHASER'S exercise of
this option shall in no way constitute a waiver of PURCHASER'S right at any time thereafter to

exercise any of the other options set forth herein with respect fo subsequent deliveries of coal

11



hereunder. If SELLER fails to make the above demonstration to PURCHASER'S satisfaction

- within thirty (30) days after notice by PURCHASER, PURCHASER shall have the right to

terminate or cancel this Agreement and, in addkition, pursue every other remedy provided by law or

equity.

9.03 Sulfur Content Warranty. SELLER warrants and 'represents that the average total

sulfur content of each shipment shall ot contain more than 1.20 LB of sulfur dioxide per million
Btu's heat input (the "calculated sulfur limit") and not more than .2 percent pyritic sulfur.

In the event SELLER delivers to PURCHASER any shipmént of coal with a total sulfur
content or a pyritic sulfur content in excess of the calculated sulfur lirﬁits sét forth above, the
following shall apply: | |

(1) If, in PURCHASER'S sole determination, PURCHASER is able to use such coél

‘by blending directly with other coal from the active stockpile so that the blended coal shall not

exceed 1.20 LB of sulfur dioxide per million Btu's or .2 percent pyritic sulfur, PURCHASER shall
accept such coal and thé price of the coal delivered in such shipment shall be reduced from the
invoice price PURCHASER would otherwise have been required to pay for such coal under this

Agreement by the amount of PURCHASER'S cost of blénding such coal determined by the

following adjustment:

Sulfur Adjustment = 10 percent (1)
Where:

| - Invoice price which would apply excluding the sulfur adjustment.

Such adjusted price shall become the price for purposes of apblying any adju'stmentsb

provided in Appendix A. No Btu premiums shall be allowed on any shipment which received the

above sulfur penalty.
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(2) If PURCHASER rejects any shipment under 9.b2 or is unable to use such coal
under any circumstances because the burning of such coal will cause PURCHAS_ER‘S buyer's
generating unit or units to have emissions that exceed 1.20 LB of sulfur diokide per million Btu's of
heat input, PURCHASER may reject sucﬁ shipment without payment and SELLER shéll be
obligated to pay the cost of disposing of such rejected shipment of coal and any other reasonable
costs of disposition incurred. If PURCHASER rejects a shipment from SELLER under the
pfovisions of this paragraph, PURCHASER and SELLER ‘shall meet promptly thereafter to see
what reasonable steps may be taken on the part of both parties to allow this Agreement to‘

_ continue. If PURCHASER and 'SELLER fail to reach agreement wit_hih thirty (30) days as to what
steps can be taken to correct the situation, then PURCHASER shall have the right to terminate
this agreement by giving natice of términation to SE_LLER and, in addition, pursue every other
remedy prgvided by law or equity.

SELLER shall be permitted to have a representative present to observe tests
conducted by PURCHASER'S buyer of burning in PURCHASER’S buyer's facilities, and to
observe sampling, analysis and tests conducted to determine the content of flue gases resulting
from fhe burning of such coal. PURCHASER shall also make available to SELLER at reasonable
times the results of such fests and analysis, as well as charts and other information reéulting from

the monitoring of stack g_és emissions.

10.01 Force Majeutre. As used hereir;, the term “force majeure” shall mean any event
beyond the control and without fault or negligence of the party affected thereby and which, by the
exercise of reasonable diligence or the incurring of reasonable expense, such party is uﬁable to
prevent or overcome, regardless of whether such event was foreseeabile, ihcluding, without limita-
tioh, act of God, act of public authorities (including.couﬁs and commissions of competént

jurisdiction), act of the public enemy, insurrection, rict, labor dispute, labor or material shortage,
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fire, explosion, flood, breakdown of or damage to plant 'equipment or facilities (including
emergency outages of equipment or facilities to make repairs to avoid breakdowr}s-thereof or
damage thereto), interruptioh to tran-s.portation or transportation delay, river freeze-up, embargo,
order or act of civil or military authority, legislative, regulatory, permitting, judicial rule or order
adopted, amended or newly interpreted subsequent to the date of this Agreement and any other
event of a similar or dissimilar nature which wholly or partially prevents the mining, hauling, _
handling, processing or loading of coal by SELLER or the receiving, handling, fransporting and/or
delivering by PURCHASER'S carrier theréof or the accepting, handling, utilizing and/or unloading
thereof by PURCHASER or PURCHASER'S intended buyer, PEF.

In the event berformance of SELLER’S obligations hereunder or PURCHASER'S

obligations hereunder is made impossible, impract_ical or illegal by reason of force majeure (other

- than obligations to pay or expend monéy for or in connectioh with the performance of the

transactions contemplated by this Agreement) and such party promptly gives to each other party

hereto written notice of the details thereof, then the obligations of the parties hereto shall be totally

excused to the extent made necessary by such force majeure and during its continuance;

- provided, however, that such party giving such notice shall use its best efforts to eliminate such

force majeure to the extent economically feasible to do sgﬁ and'v;/ith a minimum of delay. Any
deficiencies in deliveries“of coal hereunder as a result of force majeure shaﬂ not be made up
except at the sole discretion of the PURCHASER. In the event force majeure results in a parfial
reduction in the total quéntity of coal SELLER is obligatéd to-deliver‘hereunder, Seller shall
prorate its sales obligations between this Agreement and any other agreementé in effect as of the
date of thé occurrence of such force majeure regarding coal from the Coal Property thét requires
substantially simil'ar quality specifications as the coal hereunder so that Purchaser receives its
pro-rata share of the coal that is available from the Cdal Property that meets the quality

specifications hereunder during the continuance of such force majeure. In the event force

14



majeure results in a partial reduction in the total quantity of‘ coal Purchaser is obligated to receive.
hereunder, Purchaser shall prorate its purchase obligations between this Agreement and any
other agreements in effect as of the date of the.occurr'ence of such force majeure invgalving coal of
other agreements in effect as of the date of the occurrence of such force majeure involving coal of
substantially similar quality specifications as the coal hereunder such that Purcha.s.er is purchasing
a pro rata share of coal from Seller duriné the céntinua;cion of such force méjeure.

In the event that restrictions are imposed during the term of this Agreement by

gove_rnrhental bodies, agencies, entities, officials or courts which preclude or restrict PEF from

~ burning coal of the specifications hereunder, such restriction shall be deemed to be an event of

force majeure under this Agreement unless its effect can be avoided in a lawful manner and will
not, in PEF’s sole judgment, result in unreasonable expense to PEF, the obligations of the parties

hereto shall be totally excused ddring the continuance of such force majeure.

11.01 Audit. For a period of two (2) years following receipt by any paﬁy of any invoice,
statement or calculation hereunder, such party and its representatives shall have the right at its

sole expense and upon reasonable advance notice to the 6ther party and during such other

- party’s normal working 'hours, to examine the records of the other party, but only to the extent

reasonably necessary to verify the accuracy of any invoice, statement, or calculation made

pursuant to this Agreement. If requested, a party shall provide to the requesting party statements
evidencing the quantities of coal | delivered'o,r received at the délivery point. If any such
examination reveals any inaccuracy in any statement, the necessafy adjustments in such
statements and the payments thereof will be promptly made and shall bear interest calculated at
the prime rate of interest (set forth in th.e Wall Street Journal under the heading “Money Rates”)
plus 2 % fro’m and including thé date the overpayment or underpayment was made until but

excluding the date the und‘erpayment or overpayment is remedied; provided, however, that no

15



adjustment for any statement or payment will be made unless objection to the accuracy thereof

was made in writing prior to the lapse of such two (2) year period.

12.01 Waiver. The failure of either party to insist on strict performance of any provisions of
this Agreement or to take advantage of any right hereunder shall not be construed as a waiver or
relinquishme.nt of such provision or right but the same shall continue and remain in full force and

effect.

12.02 DISCLAIMER OF'WARRANTY; LIMITATION OF LIABILITY. OTHER THAN

THOSE EXPRESSLY PROVIDED HEREIN, SELLER MAKES NO OTHER REPRESENTATION
OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, IN CONNECTION WITH THE
SALE AND PURCHASE OF COAL HEREUNDER. ALL WARRANTIES OF MERCHANTABILITY
OR OF FITNESS FOR A PARTICULAR PURPOSE OR ARISING FROM A COURSE OF
DEALING OR USAGE OF TRADE ARE SPECIFICALLY DISCLAIMED. - |

THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF
DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES
HEREOF. FOR BREACH‘_ OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED IN THIS AGREEMENT, SUCH EXPRESS REMEDY
OR MEASURE OF DAMAGES SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION AND
ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE HEREBY WAIVED
UNLESS OTHERWISE EXPRESSLY PROVIDED IN THIS AGREEMENT. IF NO REMEDY OR
'MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE LIABLE PARTY'S
LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY. ' SUCH DIRECT
ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER

REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED UNLESS EXPRESSLY
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PROVIDED IN THIS AGREEMENT. IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE
OTHER PARTY FOR .CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR
INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

BY STATUTE, IN TORT OR IN CONTRACT, UNDER ANY INDEMNITY PROVISION OR"

-OTHERWISE.

THIS SECTION 12.02 SHALL SURVIVE THE EXPIRATION OR TERMINATION OF THIS

AGREEMENT.

13.01 Failure to Deliver or Receive.

Seller Failure. If Seller fails to schedule and/or deliver coal pursuant hereto and such
failure is not excused by force majeure or by Purchaser's failure to perform, Seller shall pay

Purchaser an amount for such deficiency equal to the positive difference, if any, obtained by

\ subtracting the contract price Purchaser would otherwise have paid for such tonnage from the

Replacement Price. “Replacement Price” means the price at which Purchaser, acting in a
commercially reasonable manner, purchases replacement for the coal not delivered by Seller
hereunder plus any costs reasonably incurred by Purchaser in pufchasing such substitute coal
including, without limitation, any additional transportation arjd/or storage charges, if any. Absént
such a purchase of _substit_ute coal, the Replacement Price shall be the market price for coal as

determined by Purchaser in a commercially reasonable manner.

Purchaser Faiiure. If Purchaser fails to schedule and/or receive coal pursuant herefoland
such failure is not excused by force majeﬁre or by Seller’s failure to perform, Purchase.r shall pay
Séller_ an amount for such deﬁcviency‘ equal to the positive difference, if any, obtained by
subtracting the Sales Price from the contract price Selier would otherwise have received for such
tonnage. “Sales Price” means the price at whi-ch Seller, acting in a comrhercially reasonable

manner, resells all or any pdrtion of the coal not received by Purchaser, deducting from such

17



proceeds any‘ costs reasonably incurred by Seller in reselling such coal including, without
limitation, any additional transportation and/or storage Charges, if any, reasonabl_y incurred by
Seller in delivering such coal to any third party purchasers. Absent such a re-sale the Saies Price .
shall be the market price for such coal as determined by Seller.in a commercially reasonable
manner. | |

Due Date. The party to whom such amount is owed shall invoice the .other'party for such
amounts a»nd‘ any p_ayments hereunder shall cﬁherwise be paid in accordance with the provisions

of this Agreement.

Duty to Mitigate. Each Party covenants and agrees that it has a duty to mitigate any
damages hereunder. Notwithstanding the foregoing, neither Purchaser nor Seller shall be
required to enter into any actual replacement tfanéactjon(s) in- order to determine the

‘Replacement Price or the Sales Price, as applicable.

' 14.01 Events of Default; Remedies. An “Event of Default” shall mean, with respect to a

. party (the "Defaulting Party”), the occurrence of any of the following:

(a) after the effective date of this Agreement such Party, becbmes insolvent (however .
evidenced), or a voluntary or involuntary .petition for bahkruptcy, receivership or any similar
proceeding is filed with respect to such party; |

(b) such party fails to make, When _d‘ue, any payment pursuant to this Agreement énd
such failure is not remedied within three (3) business days Iafter written notice of such failure;
provided that such amount is not the subject of a good faith dispute;

(c) with respect to SELLER, an event as described in the :Iast sentence of Section 9.01 of
this Agreement has occurred; |

(d) with respect to SELLER, an event as described in Section 9.02 of this Agreement has

occurred;
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(e) with respect'to SELLER, an event as described in Section 9.03 of this Agreement
which gives rise to PURCHASER'S right to terminate this Agreement;
| (f) such Party consolidates, or amalgamates with, or merges with or into, or transfers all
or substantially all of its assets to, another entity and, at the time of such consolidation,
amalgamation, merger or transfer, the resulting, survivihg or transferee entity fails to assume all of
the obligations of such party under this Agreement to which it or its predecessor was a party -by
operation of law or pursuant to an agreement reasonably satisfactory to the other party;

(g) such party fails to perform any other material covenant or obligation set forth in this
~ Agreement (except for the obligation to deliver or receive coal, the exclusive rer_nedy_for whrch is
set forth in Section 13.01 above) and such failure is not remedied within three (3) business daye :
after it receives written notice of such failure; or

| (h)‘ any representatien or warranty made by such barty‘ herein is false or misleading in
any material respect when made or when deemed made or repeated;

(i) aneventas described in Section 23:01(c) hereof has occurred.

For so long as an Event of Default has occurred and is continuing with respect to a party,
| the other party (the “Non-Defaulting Party”) sh‘all. have the right to (i) designate a day (by providing
the Defaulting Party wri&en natice thereof), which such day shall be within 20 days after the
occurrence of the Event of Default, upon which the Non-Defaulting Party will aecererate all
amounts owing between the Parties and liquidate and terminate this Agreemerlt; (i.i) Withhold any
payments due to the Defaultihg Party under truis Agreement; anrj/or (iii) suspend performance. If
the Non-Defaulting Party chooses to liquidate and ferminate this Agreerr\ent, the Non-Defaulting
Party shall calculate any gains or Iosses to it resulting fr_orh the termination of this Agreement,
taking‘ into account any costs reasonably incurred (the "Terminatien Payment®). The Termination
Payment shall be due to or due from the Non-Defaulting Party as appropriate and shall be paid

within two (2) Business Days after it is communicated in writing to the Defaulting Party by the Non-
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Defaulting Party. Upon such termination, the Non-Defaulting Party shall have the right to offset

any amounts it owes to the Defauiting Party whether under this Agreement or otherwise, against

| any amounts owed to the Non-Defaulting Party by the Defaulting Party, whether under this

Agreement or otherwise. The remedy provided for in this Section shall be without prejudice and in
addition to any right of setoff, combination of accounts, lien or other right to which any party is at
any time otherwise entitled (whether by opera'tion of law, contract or otherwise).

PURCHASER and SELLER agree that this Agreement constitutes a “forward contract” and

“that each is a “forward contract merchant” as such terms are defined in the United States

Bankruptcy Code as amended.

15.01 Indemnification. SELLER shall indemnify, defend and hold PURCHASER
harmless from and against any claim, demand, loss, damage or injury caused by or resulting from
any act or omission, whether negligent or otherWise, of SELLER. PURCHASER shall indemhify,

defend and hold SELLER harmless from and against any claim, demand, loss, damage or injury

caused by or resulting from any act or omission, whether negligent or otherwise, of PURCHASER.

15.02 Environment, Health, and Safety.

A. Compliance and Indemnification. SELLEﬁ shall comply with all applicable EHS
laws and shall indemnify PURCHASER against any EHS claims and costs arising from SELLER'S
performance under this Agreement. ' |

B. Audits. PURCHASER may audit SELLER’S EHS compliance. Within thirty (30)
days of PURCHASER'S request, SELLER shall deliver to PURCHASER (1) all records regarding
(a) SELLER'’S actual or alleged violations of EHS laws and (b)‘ EHS claims asserted against

SELLER, in each case in the five year period preceding PURCHASER'S request and (2) any
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executed consent form(s) necessary for PURCHASER to ébtain from regulatory agendes and
other third parties information regarding SELLER'S EHS compliance.
D. Definitions (as used in this Agreement).

1. Claim means administrative, regulatory or judicial action, suite, di‘spute',
liability, judgmeht; penalty, damages, directive, order or claim. |

2. EHS means relating to the management of any material or the protection of
human health, public saféty, occup'ational/mine safety and heaith, the environment or natural
resources.

3. Indemnify means to indemnify, defend, and reimburse the indemnitee and
its successors and assigns on an after-tax basis. |

4. Law means any binding authority; demand, or permitting requirement issued
by a legislative, judicial, or executive governmental body. | |

5. Manage or management, with respect to any material, means the
manufacture, disturbance, generation, use, transportation, emission, discharge, treatment,

storage, disposal, release, or threatened release thereof.

16.01 Notice of Problem. Whenever either party hereto encounters or discovers or

reasonably anticipates any problem which could delay or prevent performance of this Agreement,
such party shall immediately notify in writing the other party of all relevant circumstances and any

remedial steps being taken.

17.01 Independent Contractor. The parties recognize and agree that SELLER is not an

agent or employee of PURCHASER but is independent of any managerial or other control or
direction by PURCHASER in its work hereunder and is free to perform, by such means and in

~ such manner as SELLER may choose, all work in pursuance of commitments hereunder.
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18.01 Binding Effect. This Agreement shall bind and inure to the benefit of the parties and

their successors and lassigns’. This Agreerhent shall not create any rights or remedies in any entity

not a part hereto.

19.01 Assignments. Neither party may assign nor transfer this Agreement nor any rights
nor obligations hereunder without the prior written consent of the other party hereto. In the event

that there shall be a change of control of SELLER or any company which controls SELLER

- directly or indirectly (as the term control is defined in the Federal Securities Law), PURCHASER

will have the right to terminate this Agreement.

20.01 Partial Dispute. Should any bona fide dispute involving the price of coal hereunder

| extend only to a portion of any amount claimed due hereunder, the undisputed portion shall be

paid as and when due. Should it later be determined that additional payments are due from
PURCHASER to SELLER, such amount shall be paid together with interest from and including the

date payment was due as provid'ed herein, to but excluding the date paid at the prime lending rate

set forth in the Wall Street Journal under the heading “Money Rates” plus 2%.

21.01 Captions. The captions to sections hereof are for convenience only and shall not be

considered in construing the intent of the parties.

22.01 Applicable Law and Venue. All questions relating to execution, construction,

performance, termination or breach of this Agreement shall be resolved under the laws of the

Sfate of Florida without regard to the choice of law provisions thereof. In the event of any lawsuit
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filed hereunder, the parties hereto authorize venue in Pinellas County, Florida, and/or the federal

court district encompassing said county.

23.01 Conﬂ_ict of interest Policy. PURCHASER has adopted a conflict of interest policy,
applicable to all its full-time employees (hereafter "Employee"), and inteﬁaéd to ensure that all |
business activities of PURCHASER will be condUcted in @ manner so as to avoid any conflict of
interest or appearance of a conflict. |

SELLER agrees to conduct its activities in support of said conﬂibt of interest policy,
specifically as follows: |

(a) SELLER shall promptly disclose to PUR‘CHAS_ER the existence of any materiél
financial interest in SELLER held,“at any time during the term of this Agreenﬁent; by any Employee
or member of an Employee's immediate family. The holding of publicly_ traded securities in
SELLER need not be discloéed unless the Employee is directly or ind_irectly‘ involved in dealing
with the SELLER. |

(b) SELLER shall not accépt on its own behalf the service or employment in any
capaéity (such as director, officer, employee, representative or consuitant) of any Employee,

‘u‘nles.s such service or employment is spéciﬂcally authorized by‘ the President or Board of
Directors of PURCHASER. | |

(c) SELLER shall not offér to any Employee or member of an Employee's
immediate: family any gifts of more than  token value, special prefereﬁce loans, lavish
entertainment or other substantial favbrs. |

Breach of this provision by SELLER shall constitute a méterial breach of this Agreement;
and in.the event thereof, PURCHASE? shall héve the right to ‘terr.ninat'e this Agreement and»

pursue any and all other remedies at law or equity.
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24.01 Entire_Agreement. This instrument contains the entire agreement between the

parties and there are no representations, understandings or agreements, oral or written, which are
not included herein. This Agreement cannot be changed except by duly authorized
represenfatives of both parties in wr'iting. It is understood that PURCHASER ar SELLER from time
to time in the administration of this Agreement may issue and transmit each to the other
documents designated as "Purchase Ord‘ers"’and "Chahge Orders;" these documents serve
instructional or accounting functions only and are not amendments to or constructions of this

A_greement.

25.01 Confidentiality. Each party hereto recognizes that this Agreement céntainé
confidential commercial information, the public discbsufe of all or any. part of which coul.d be
damaging to the parties hereto. Accordingly, each pai'ty héreto agrees hqt to disclose any of the
.terms or provisions of this Agreément to any persdn or persons not-a part hereto, except for
. affiliated corporations or unin;orporated divisions of the.parﬂes hefeto, without the prior consent in
writin’g‘thereto of the other party hereto, which consent shall not be unreasonably withheld, except
to the extent such party is legally compelled to make such disclosure pursuant to applicable"la"w or
to the extent such disclosure is reasonably nlecess'ary in connection with any regulétory, édminis-
frative or other legal proceeding in which such party, or any such afﬁtiated corporation vor
unincorporated division, is invblved. When disclosure is made within the terms of lthe'ab(we
mentioned exceptions, such disclosure shall be made only to the extent rea_éonably necessary. It
is further understood and agreed that whenever any such information is disclosed by any pérty
hereto in accordance with the above mentioned exceptions, such party will advise each person to
whom disclosure is made of the confidential nature of the information disclosed and, except for
routine regulatory reportlng by PURCHASER, provide written notice of such disclosure, in

advance thereof, if possible, to the other party to this Agreement.
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25.02 l'maqed Agreement. Any original executed Agreement or other relavted. document
may be photocopied and stored on computer tapes and disks (“Imaged Agreement’). If an
Imaged Agreement. is introduced és evidence in any judicial, arbitra.tion mediation or
administrative proceeding, it shall be considered as admissible evidence; provided that such

Imaged Agreement bears the signature of the Party against whom enforcement is sought; and

- further provided that there is no evidence that such Imaged Agreement has 'beenmanipulavted o'r

otherwise altered in any way. Neither Party shall object to the admissibility of the Imaged
Agreement on the basis that such was not originated or maintained in documentary form under

either the hearsay rule, the best evidence rule, or other rule of evidence.
26.01 Counterparts. This Agreement may be executed in any number of counterparts,

each of which shall be an origihal, but such counterparts shall together constitute but one and the

same instrument.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their

authorized officers, all as of the date and year first above written.

WW;Z oY
A/

‘/_( / ’Léém)%ﬁwa

WITN ESS:

&W@L

PROG@J/(/)LS\ " A

Vice Pres’ldent Co/P rement
Date Executed:

PROGRESS FUELS CORPORATION,
-on its own behalf and as agent for

" DIAMOND MAY COAL COMPANY:

KANAWHA RIVER TERMINALS, INC.;

KENTUC MAY COAL COMPANY, INC and
POWEL TA{N COAL COMPANY, INC

Tltle Progress Fusls Corporation
Alexander (9asha) weinuaub

Date ercuted. o \ ) X |
——Dir=Cratarketing & Fradig—
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APPENDIX A

Adjustments for Calorific Value

Base price is based upon Subject Coal having weighted average calorific value of 12,500
Btu's per pound avoirdupois ("Pound"), "as received" at the point of weighing referred to in Section
2.01. The Base Price shall be subject to adjustment each month in accordance with the following
provisions in order to compensate for variations in the calorific value of the Coal delivered during
that month, with the result of such adjustment being taken into account in determining the price to
be paid for the Coal received during that month Price adjustments shall be calculated on a per-
shipment basis and totaled for the month. ,

1. The variation of any given month shall be ascertained by comparing the per shipment
calorific value of the Coal delivered and accepted that month with the calorific value of
12,500 Btu's per Pound.

2. - If the calorific value in any shipment is greater than or Iess than 12,500 Btu's per
Pound, the adjustment to be made therefor shall be computed on the basis of the
followmg formula

(Actual Btu's Per Pound - Guaranteed Btu's Per Pound) + Guaranteed Btu's Per
.Pound X Base Price = Cents Per Ton (FOB Mine) (Premium if posntlve—penalty if
negatxve)

Shipments that do not meet one or more contract minimum or maximum speCIfcatlons will
be excluded from premium calculations.

Adjustments for Ash Content

Base price is based'upon Subject Coal having weighted average ash content of eleven
percent (11.0%) maximum “as received” at the point of weighing referred to in Sectxon 2.01. The
Base Price shall be subject to the foIIowmg deductions:

~ASHCON - AMOUNT TO BE DEDUCTED FROMBASEPRICE:
Greater than 12% 3% of the Base Price per 1% ash to the nearest 0.1%

Page 1of 1.



APPENDIXB

River Barge Demurrage/Detention Costs

. One (1) day free time to load; @ilM/day or portion thereof thereafter. This rate is subjecf to 1
change. : o :

s
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C Progress Energy

" January 27, 2004

. Mr. Michael Gatens -
Progress Fuels Corporation
Post Office Box 908
Cereclo, West Vrrorma 25507

RE: LETTER Ammm DATED DECEMBER 19, 2003
A.DDRESSED T0O MR. J 0SEPH B JEFFERSON '

Dear Mr. Gatens: :

. 1In accordance with our conversation this date, Progress Fuels'Cchporatron s (PFC) agrees to .
accept your offer to ship, for the next six to eight weeks, Synfuel in place of coal under our .

Letter Agreement with Mr. Joseph B. Jefferson dated December 19, 2003, PFC’ accepts this offer . o

based upon agreement by the parties of a # discount on the price set forth in 'subject Letter | I

Agreement or a total price per ton of—. All other ten:ns and ccmchtrons as prevrously set °'2
forth will remain in effect. = . . ‘

If the above accurately reﬂects your understand.mg of our agreement please mchcate so by
signing in the acceptance block provrded below and Teturn one ong;mal to me for our frles

' 'If you have any ques‘crons, please do not hesr’cate to contact us.

Vrce Pres1dent ‘Coal Procurement o

AWP/10. P

ce: Ms.C.R Clarke Mrs. D. M ‘Davis, Mrs M. ]. Kudenck Mr. F. M Lelak S
: Ms. C. A. Leonard, Mrs. T. M. McRoberts, Mrs. V. M. Muehlendyck, Mr. R. F. Potter,
Mr. D.'S. Wr].hams Mr. Steve McComas,Mr ]oseph B. ]efferson

Agreed to and accepted this the dayof . 2004
Pro‘gress Fuels Corpomtion |

‘ By:_
Its:

Prﬁgress Fuels Corparation
200 Central Avenue
St. Petersburg, FL 33701
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September 8, 2003 /Q_ =
aal
VreRy Meks
Mz. John R. Parker - =
Senior Vice President ORI1& T> &
Massey Coal Sales Company, Inc.
Four North Fourth Street -
Richmond, Virginia 23219
Dear John:
In accordance with the Second Amendment to the Agreement For The Sale and Purchase of Coal dated
June 1, 1999, between Electric Fuels Corporation (Purchaser) and Massey Coal Sales Company,
Inc. (Seller), Progress Fuels Corporation (formerly Electric Fuels Corporation) agrees to a “third
renewal term” under the following terms and conditions:
e Quantity 900,000 tons total or 50,000 tons per month.
e Term October 1, 2003 through March 31, 2005. | | M

o Price §l8 FOB Seller’s mine loadmg site, ad]usted monthly forBTU a er 100
BTU/LB from 12500 fractions pro rata. ,

All other terms and condmons of the contract and all subsequent amendments will remain in
effect. If you are in agreement with this memo, please sign one copy and return to me, retaining
one copy for your files.

" Bes ards,

. W. Pitcher :
Vice President — Coal Procurement

AWP/ro
Qetober
Agreed to and accepted this the 7 day of Sepfcm'b'er 2003.

Massey Coal Sales Csf/n
By: % / i

Its: N

Progress Fuels Corparation
200 Central Avenug
St. Petersburg, FL 33701
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COAL SALES AGREEMENT BETWEEN e d H?_ "
ELECTRIC FUELS CORPORATION AND F;:{HSK
MAsseY CoAL SALES COMPANY, INC. DATED . ReP
OCTOBER 30,2001 - | ckL

. THIS FIRST AMENDMENT (hereinafter “First Amendment”), effective as of the first day of September
2003, by and between PROGRESS FUELS CORPORATION (formerly ELECTRIC FUELS CORPORATION),
a Florida corporation (hereinafter “Purchaser”); and MASSEY COAL SALES COMPANY, INC., a Virginia
corporation (hereinafter “Sgller”), to the Coal Sales Agreement dated October 30, 2001, by and between
Pu'rchaser and Seller (heremafter the “Agreement”}, - :

WHEREAS, -Purchaser and Seller are of the opinion that it would be mutually beneficial to extend the
Agreement for an additional term of sixteen (16) months; , ‘ ,

NOW, THEREFORE, in consideration of the mutual benefts to be derived from extending the
Agreement, Purchaser and Seller agree as follows: - |

Sections 1, 2, and 4 are deleted in their entirety and in substitution thereof the following is added:

 1._Term. The extended term of the Agreement shall commence on September 1, 2003, and will .
continue in effect through December 31, 2004. ‘ : o

2. Quantity. During the extended term hereof, the quantity of coal to be delivered hereunder

shall be 320,000 total tons or 20,000 tons per month. ; o g ’g// ‘

4 Ba'se Price. During the exte d/tenn hereof, the base price per ton of ca 7 f.0.b. railcar Q(
CSX Kanawha District (hereinafter “basé pricé") shall be S per ton. Additionally, Seller sfiall receive aper .~ z
ton premium of er 100 Blu for coal shipments with Btu levels gb6ve 12,000, fractions 3

pro rata, on @ monthly composite and pay a per ton penalty of r 100 Btu for coal By
- shipments with Btu levels below 12,000, fractions pro rata, on a monthly composite,

In all other respects, Purchaser and Seller hereby ratify and reaffirm the Agreement as herein
amended. ' o '

IN WITNESS WHEREOF, each party has caused this First Amendment to be executed on its behalf by
its proper officer thereunto duly authorized, all effective as of the day and year first above written.

PROGRESS FUELS CORPORATION |
(FORMERLY- R ORATEON)

| 3 ¢
~ 77
By@ T

Vice resident—&o’ | Progurement
Date Executed ,/a/ Cer >

WITNESS: p # MASSEY COAL SALES COBPANY, INC.
il L ﬁ’ By QA / &/‘“/f‘/
: ! [ {/ /;71/ Vo /;/’(‘//
te Executed f’gj’a;&z
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COAlL SUPPLY AGREEMENT -  \ieRy Hieks
ORi-T> &F

Between

" SELLER: GUASARE COAL INTERNATIONAL, NV, (“GCl") - Boliviastraat -

Oranjestad, Aruba, as marketer of coal produced by Carbones del Guasare S.A. CDG
(“CDG") hereafter called the Seller.

And

BUYER: PROGRESS FUELS CORPORATION (PFC) St. Petersburg, Florida, U.S.A.
hereafter called the Buyer.

T HAS BEEN AGREED AS FOLLOWS:
This Coal Supply Agreement (fhe “Agreement”) is made this 7" day of August 2003,

and contains the terms and conditions under which Seller agrees to sell coal to Buyer
and Buyer agrees to purchase coal from Seller.

4.  TERM OF CONTRACT |

This Agreement shall be effective from January 1%', 2004 and shall termmate on
December 31%t, 2006. The period from the effective date to the expiration date shall be
referred to herein as the “Contract Perxod’

2. SOURCE OF COAL

The coal shall be produced by Carbones del Guasare, S.A. (“CdG") from the mine Paso
Diablo located near Maracaibo, State of Zulia, Venezuela. All coal shall be loaded into
ships at the Bulk WAYUU terminal in Maracaibo Venezuela.

3. QUANTITY

Seller shall sell and deliver to Buyer and Buyer shall purchase and accept from Seller
as follows: ,

a) First contractual year (January 1%, 2004 to December 315t 2004):
Thlrteen (13) firm cargoes.

b) Second contractual year (January 1%, 2005 to December 31,




Thirteen (13) firm cargoes, however Buyer shall have the option to cancel 5

_cargoes evenly spread during the contractual year and shall notify Seller 30

days prior the beginning of each calendar quarter the corresponding vessel(s)
cancellation. These cancellations shall only be due to market price
alternatives calculated at power plant boiler. Seller shall have the right of first
refusal and have the option to match the lowest price.

Additionally Buyer shall have the option to request one firm cargo by no later
than March 31% 2005. The loading laycan to be mutually agreed. ’

c) Third contractual year (January 1%, 2006 to December.31%, 2006): —
Thirteen (13) firm cargoes. :

d) The above mentioned cargoes shall be 40 to 50.000 metric tons at Seller’s
option and each cargo to be +/-10% at Seller's option, evenly spread through
the each 12 months period. Loadlng Laycan of each cargo to be mutually
agreed.

4, DELIVERY AND RISK OF.LOSS

Seller shall deliver all coal DES at International Marine. Terminal (IMT), New Orleans,
USA (Incoterms 2000, except as modified by this agreement), from Seller's seif-
discharge vessel. Title and risk of loss for the coal shall pass to Buyer upon delivery
when coal passes Seller's vessel's rail at discharge port. Buyer to provide safe Berth,
and guarantee 38 feet of fresh water in Berth and approaches

5. SCHEDULING

Vessels shall be nominated generally evenly spread during each contractual year and
each loading laycan shall be mutually agreed at the latest 30 worklng days prior to the
first day of the laycan.

6. -SHIPMENTS '

A.

Arnvmg vessels can tender NOR anytime day/night WIBON (Whether In
Berth or Not), WIPON (Whether In Port or Not), WIFPON (Whether In
Free Pratique or Not), WCCON (Whether in Custom Clearance or Not)
provided that the vessel is in all respects ready upon commencement of
discharge. Time to count 12 hours after NOR is accepted unless sooner
commenced.

Seller shall nominate a self-discharge beited vessel into IMT terminal
hoppers, capable of discharging between 15,000 metric tonnes per day to
min. 2,000 metric tonnes/hours. Buyer shall guarantee to receive the
above mentioned discharge rate. On each vessel nominated the
corresponding discharge rate will be indicated and Buyer shall pay Seller
the vessel demurrage as per Charter Party. Buyer will accept or reject the

.
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corresponding vessel nomination presented by Seller within 24 hours of
such nomination. There shall be no dispatch.

C. At discharge Seller will appoint a local Ship-agent, Satisfactory to Buyer,

to advise receiving terminal of ETA, etc.

D. Where not in contradiction to the terms specified in this agreement, the
terms ‘of the Americanized Welsh Coal Charter Party (1953 amended
"~ 1979) shall apply.

7. TAXES AND DUES

Customn Duty, taxes and fees assessed by the United States Government or by any
state or local government within the United States for the import of this coal, shall be for
the account of Buyer. Seller or Seller's Agent will arrange to clear the cargo with US
Custorns. Buyer will reimburse Seller for such costs as per Customn Broker Statement.
All other costs and fees associated with the supply and delivery of the coal shall be paid
by Seller. ‘ 4 .

8. WEIGHT OF SHIPMENT

The weight of shipment shown on the B/L shall be determined by draft survey at load-
port. The weight of the loaded coal shall be established by surveys of the vessel’s
draught and utilizing vessel immersion scale weights, to the nearest ton by a certified -
Marine Surveyor chosen by the Seller and satisfactory to Buyer. The certificate of
weight produced at load port shall be conclusive. -Weighing at load-port shall be for the
Seller s account.

9.. 'COAL QUALITY

The quality characteristics of each shipment of coal shall comply with the typical
proximate analysis shown in Appendix 1 — Indicative Specifications for Paso Diabio
Premium grade coal on an “as received” basis. All coal shall be substantially free from
any extraneous materials (including but not limited to mining debris, bone, slate, iron,
steel, petroleum coke, earth, rock, pyrite, wood or blasting wire), and shall be
substantially consistent in quality throughout a shipment. All coal must meet the size
required and with no mtermedlate sizes removed.

10. REJECTION

A. In addition to any other remedies available by applicable law, Buyer may, but
is not obligated to, reject any coal cargoes which composite analysis fails to conform
with maximum 1.2 Lb/MM BTU of Sulphur Dioxide as determined at load port by an
independent commercial laboratory as per Clause 11.



B. Seller shall notify Buyer by telefax as promptly as possible of the results of
the analysis of Part No. 1 as per Clause 11. If the coal does not comply with
maximum1.2 Lb/MM BTU of Sulphur Dioxide, within two (2) working days from the date
of Seller's notification, the parties shall seek to solve such problem in good faith. In the
event the parties do not reach an agreement, Seller shall retain title of the coal for
alternate disposition at Seller's expense. Any make-up of rejected shipments shall be
at Buyer's sole discretion and if Buyer does not choose to allow Seller to make-up any
such rejected amounts, Buyer shall be released and discharged of its obligation to
purchase the tonnage of coal in the amount equal to the tonnage rejected.

- 41. SAMPLING AND ANALYSIS

A. Upon loading at the Bulk Wayuu, an independent testing company
appointed by Seller and approved by Buyer shall take representative samples of the
coal by automatic samplers on board of the FSTS “Bulk Wayuu“ in accordance with
ASTM standards during the process of loading the vessel

B. Each composite sample shall be divided into three equal parts which shall
be placed in suitable airtight container, properly labeled and sealed as soon as possrble
after division and protected against any change in coal characterlstlcs

Part No. 1 shall be retained and analyzed in accordance with ASTM
standards by Seller's independent commercial analysis laboratory (approved by Buyer)
and the results of such analyses shall be used for the .governing purposes of this
~ Agreement. The cost of these analyses shall be for the Seller's account.

Part No. 2 shall be held as an umpire sample and shall be analyzed by
a mutually acceptable commercial testing laboratory in the U.S.A. only if Buyer disputes
the quality of the coal, as determined by Seller's laboratory for Part No. 1, within thirty
(30) days of the date set forth on the Seller's analyses. The parties shall equally share
the costs of these analyses. The results of such commercial laboratory’'s analyses of
Part No. 2 shall be accepted as determmatlve of the quality and characterlstlcs of such
coal.

Part No. 3 shall be retained by Seller's independent commercial
laboratory for a minimum of ninety (90) days from the date that the coal is sampled, and
shall be made available to Buyer upon request.

C. Buyer's representative may be present at any and all times, at Buyer's
sole risk and expense, to observe the loading, weighing, sampling and analysis of the
coal. The failure of Buyer's representative to be present during any loading, weighing,
sampling or analysis of the coal shall be deemed a waiver of Buyer's representation
rights in each instance, but shall not constitute a waiver of any right or remedy under
this Agreement or atlaw.

D. The Certificate of Analysrs shall mclude weight, proximate, ultimate, ash,
and screen analysis (expressed in percent by weight) for the following sizes: +50 mm,
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4'50 375mm 37.5-31.5 mm, 31.5-25.0mm, 25.0-18 mm, 190125mm 125—63mm <

6.3 mm.

12. PRIGE

The price of the coal shall be Gross as Received, DES at International Manne Termlnal
(IMT) hoppers New Orieans, USA as follows:

a. First Contractual year (January 1 2004 to December 31 2004) US W per
million on BTU. g5, g‘

.b. Second Contractual year (January 1st 2005 to December 31st 2005) us
Sl per million on BTU 1 2Z00 1'_

- ¢. Third Contractual year (January 1st 2006 to December 31st 2006) to be
mutually agreed prior to August 30" 2005. Seller shall have the right of first
refusal and Seller shall have the option to match the Iowest price calculated at
the power plant boiler. .

The above mentioned prices applicable to each cargo shall be adjusted with a
Bunker Clause with a free range between US$ e to US$S @R#/metric tons for
IFO Platts Quotation for Norfolk, USA, on the Bill of Lading date. For each dollar
increased or decreased outsnde the free range, the price shal| be adjusted by US$

' -/Metrlc tons.

13, NONASSIGNAB‘ILITY

The rights, duties and obligations of each party under this contract shall not be
assignable, in whole or in'part, to any third party without the express written consent of
the other party heretofore which consent shall not be unreasonably withheld or delayed.

Any purported assignment in the absence of consent shall be void.

14. BILLING AND PAYMENT

A. Buyer shall pay for the shipment of coal at the price specified in Section
12 by electronic transfer in US dollars to Seller's bank in immediate available funds
within thirty (30) days of the date set forth on the Bill of Lading and subject to reception
of the following documents and conditions:
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1) Clean on-board ocean Bill of Lading [three (3) originals plus three
(3) non-negotiable]

2) Draft Survey Report

3) Certificate of Origin

4) Seller's commercial invoice [One (1) original plus two (2) copies]

5) Certificate of Analysis showing full conformance of the coal to the
requirements of this Agreement

B) Buyer does not reject the coal.

B. ~ Any other amounts due from one party to the other, including any amounts
" due for demurrage, shall be paid by electronic transfer within fifteen (15) days upon
~ receipt of billing documents, or shall be offset by Buyer against amounts owed to Seller.

C. If the Buyer and Seller are required to pay any amounts pursuant to this
- Agreement on the same day or in the same month, then such amounts with respect to
each Party may be aggregated and the Parties may discharge their obligations to pay
through netting, in which case the Party, if any, owing the greater aggregate amount
may pay to the other Party the .difference between the amounts owed. Each Party
reserves to itself all rights, setoffs, counterclaims, combination of accounts, liens and
other remedies and defenses which such Party has or may be entitled to (whether by
operation of law or otherwise). The obligations to make payments under this
Agreement may be offset against each other, set off or recouped therefrom.

D. If either Party in good faith disputes the amount of any payment pursuant °
hereto, it shall pay the amount that it concedes to be correct by the due date. The
parties shall in good faith attempt to resolve the dispute within three (3) working days.
Upon resolution of the dispute any overpayment or underpayment shall be paid to the
Party to whom it is owed within three (3) working days along with interest at the Interest
Rate (as defined below) to and including the original due date, from but excluding the
date paid. For the purpose of this Agreement, “Interest Rate” means the lesser of (i) the
prime lending rate as set forth in the Wall Street Journal or any successor publication
under the heading “Money Rates” plus 2% or (ii) the maximum Iawful non- usunous rate
permitted by applicable law.

E. In order to expedite discharge of vessel, Seller shall send the Bills of
Lading, Stowage Plan, Certificate of Origin and commercial invoice to Buyer within two
(2) working days after completion of loading. Seller shall also send to Buyer the
Certificate of Analysis at load-port within five (5) working days after completion of
loading, and all remaining documents shall be sent as soon as they become available.
Buyer will not arrange for vessel discharge if not in receipt of the proximate analyses,
and in such case all waiting time of the vessel to be for Seller's account.

F.  All payments to Seller shall be made to:
GUASARE COAL INTERNATIONAL NV
ACCOUNT NBR: 3696-4696
CITIBANK N.A., NEW YORK, NEW YORK

(s



-

15. NOTICES

All. notices except as otherwise specified, shall be in writing and delivered in person or
sent by mail, telex or facsimile to the authorized representatlve of the other party as

shown below.

If to Buyer: PROGRESS FUELS CORPORATION
' One Progress Plaza, Suite 600

Attention: Mr. A. W. Pitcher / Mr. F. M. Lelak _
200 Central Avenue

_ St. Petersburg, Florida 33701

~.———UNITED STATES OF AMERICA — .
Fax: 727-824-6601
email: al.pitcher@progressfuels.com / Michael. Ielak@progressfuels com

If to Seller: GUASARE COAL INTERNATIONAL, NV
Lincoln House .
137 — 143 Hammersmith Road
London W14 OQL, UK
Atin: Mr. Eladio Bueno/Miss Catanna Carrasquinho
Tel: +1(44) 207.471.3806/3807
Fax: +1(44)207.471.3809
email: e.bueno@agci-uk.net / c.carrasquinho@agci-uk. net

And: CARBONES DEL GUASARE, S.A. Carga de Bugues
Calle 77 (5 de Julio), Edif. Lagoven CP 1200 Maracalbo, Venezuela
Attn: Mr. Jose Eduardo Rios
Tel: +1(58) 261.7906.224
Fax: +1 (58) 261.7906.222
email: jrios@guasare.com

16. FORCE MAJEURE

A. Defined:
The term “Force Majeure as used herein shall mean event or events not

reasonably within the control of and not caused by the fault or negligence
of the party affected, which wholly or partly prevents the mining, loading,
or transportation of the coal by Seller, or by CDG, or the loading or
discharging or consumption of coal by Buyer, such events including but -
not limited to acts of God, natural calamities, acts of the public enemy,
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blockades, insurrections, strikes, slowdowns, disturbances, fires,
explosions, storms, floods, landslides, washouts, boycotts, breakdowns of
the power system serving CARBONES DEL GUASARE, S.A.'s facilities,
interruptions of ground transportation, embargoes, acts of military
authorities, acts of local, state or federal agencies or regulatory bodies,
court actions, arrests and restraints, etc

Effect Hereunder:

If because of Force Majeure, elther party hereto is unable to carry out its
obligations under this Agreement and if such party shall promptly give to
the other notice by facsimile, or telephone of such Force Majeure,
including a complete description thereof, then the obligations of the party
giving such notice shall be suspended to the extent made necessary by

- Force Majeure and during its continuance; provided, however, that the

party giving such notice shall use its best efforts to eliminate such Force
Majeure insofar as possible with a minimum of delay. Nothing in this
Agreement shall cause the party affected by Force Majeure to submit to
what it considers to be unreasonable conditions or restrictions or to submit
to an unfavorable labor agreement, and it is agreed that any settlement of
labor strikes or other differences with workmen or disputes with
governmental entities shall be entirely within the sole discretion of the
affected party. No event of Force Majeure shall relieve Buyer of its
obligation to make payments due for coal delivered by Seller under this
Agreement. Deficiencies in deliveries of coal caused by an event of Force
Majeure shall only be made up by mutual consent.

17. LIQUIDATED DAMAGES

A

As an alternative to the damages provision below, if the Parties mutually

" agree in writing, the Non-Defaulting Party may schedule deliveries or

receipts, as the case may be, pursuant to such terms as the Parties agree
in order to discharge some or all of the obligation to pay damages. In the
absence of such agreement, the damages provision of this Section 17
shall apply.

Uniess excused by Force Majeure or Buyer's failure to perform, if Seller
fails to deliver any quantity of coal that has been scheduled hereunder,
Seller shall pay to Buyer an amount for each ton of coal of such deficiency
equal to (i) the lowest reasonable market price at which Buyer is able, or
at the time of Seller's breach, would be able (FOB delivery point) to
purchase or otherwise receive comparable supplies of coal of comparable
quality (“Replacement Price”) minus (ii) the contract price agreed to for the
undelivered coal; except that if such difference is zero or negative, then
neither Party shall have any obligation to make any deficiency payment to
the other.

Unless excused by Force Majeure, Buyer's exercise of its rejection or
suspension rights hereunder, or Seller's failure to perform, if Buyer fails to
accept delivery of any quantity of coal that has been scheduled pursuant
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hereto, Buyer shall pay to Seller an amount for each ton of coal of such
deficiency equal to (i) the contract price agreed to for the undelivered coal
minus (ii) the highest reasonable market price at which Selier is abie, or
would be able (FOB delivery point), to sell or otherwise dispose of the coal
at the time of Buyer's breach (“Sales Price"); except that if such difference
is zero or negative, then neither Party shall have any obligation to make
any deficiency payment to the other.

The Parties agree that each is obligated to make commercnally reasonable
efforts to mitigate any damages hereunder.

Payment of amounts, if any, pursuant to this Section 17 shall be made in
accordance with Section 14. All such determinations shall be made in a
commercially reasonable manner and the Non-Defaulting Party shall not
be required to enter into any actual replacement transaction in order to
determine the Replacement Price or Sales Price as appropriate.

If a Party obligated to make a payment under this Section 17 timely makes
such payment to the other Party, no failure to perform as described in this
Section 17 shall constitute an Event of Default pursuant to Section 18.

18. DEFAULT AND REMEDIES

A.

An event of default ("Event of Default”) wuth respect to a Party (the

“Defaulting Party” shall mean any of the following:

(i) the failure of the Defaulting Party to pay when due any requ1red
payment and such failure is not remedied within three (3) working
days after its receipt of written notice thereof (provided that
payment is not subject to a ‘good faith dispute as described in
Section 14(D);

(i)  the failure of the Defaulting Party to comply with its other material
obligations under this Agreement and such failure continues
uncured for ten (10) working days after written notice thereof,
provided that if it shall be impracticable or impossible to remedy
such failure within such ten (10) working day period, the cure period
shall be extended for an additional period reasonably necessary to
remedy such failure subject to the condition that during the
additional period the Defaulting Party shall be diligently pursuing a
remedy for such failure;

(i)  the Defaulting Party or any credit support provider of the Defaulting
Party shall be subject to a Bankruptcy proceeding or otherwise be
insolvent or unable to pay its debts as they become due;

(iv)  the failure of a Party’s Guarantor, if any, to perform any covenant in
its Guaranty, such Guaranty expires, is terminated or ceases to
guarantee the obligations of such Party under this Agreement;

(v)  an event as described in the last sentence of Section 10(c) occurs
with respect to the Seller;

(vi)  any representation or warranty made by a Party herein shall prove
to be untrue in any material respect when made;
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(vii)  the Defaulting Party fails to establish, maintain, extend or increase
Performance Assurance when required pursuant to this Agreement.
B. Upon the occurrence and during the continuance of an Event of Default as
to the Defaulting Party, the other Party (the “Non-Defaulting Party”) may,
in its sole discretion,

(i) accelerate and liquidate the Partles respective obligations under
this Agreement by establishing, and notifying the Defaulting Party
of, an early termination date (which shall be no earlier than twenty
(20) days after the date of such notice) on which this Agreement
and all transactions pursuant hereto shall terminate (“Early
Termination Date”), and/or

(ii) withhold any payments due to the Defaulting Party until such Event
of Default is cured; and/or

(i)  suspend performance of its obllgatlons under this Agreement until
such Event of Default is cured. ‘

C. If an Early Termination Date is established, the Non-Defaulting Party shall in
good faith calculate its Gains or Losses, and Costs (each as defined below)
resulting from the termination of this Agreement as of the Early Termination Date,
or if that is not possible, as soon thereafter as is reasonably practicable. The
Non-Defaulting Party shall aggregate such Gains or Losses, and Costs into a
single net amount, and then notify the Defaulting Party of the net amount owed or
owing. If the Non-Defaulting Party’s aggregate Gains exceed its aggregate
Losses and Costs, if any, resulting from such early termination, the Non-
Defaulting Party shall pay the net amount to the Defaulting Party in accordance
with Section 14 (B) hereunder. If the Non-Defaulting Party’s aggregate Losses
and Costs exceed its aggregate Gains, the Defaulting Party shall pay the net
amount to the Non-Defaulting Party within three (3) working days of its receipt of
notice of such amount. The Non-Defaulting Party shall use commercially
reasonable efforts to mitigate any costs and damages resulting from the
‘Defaulting Party's default or nonperformance. “Gains” means, with respect to a
Party, an amount equal to the present value of the economic benefit, if any,
(exclusive of Costs) to it resulting from the termination of its obligations with
respect to a terminated transaction, determined in a commercially reasonable
manner. “Losses” means, with respect to a Party, an amount equal to the
present value of the economic loss, if any, (exclusive of Costs) to it resulting from
the termination of its obligations with respect to a terminated transaction,
determined in a commercially reasonable manner. “Costs” means any brokerage
fees, commissions and other transactional costs and expenses reasonably
incurred either by the Non-Defaulting Party as a result of terminating any hedges
or other risk management contracts and/or entering into new arrangements in
order to replace the early terminated transactions. The Non-Defaulting Party
may, at its sole election and to the extent permitted by applicable law, set off any
or all amounts which the Defaulting Party owes to the Non-Defaulting Party
(under this Agreement or otherwise) against any or all amounts which the Non-
Defaulting Party owes to the Defaulting Party (under this Agreement or
otherwise).
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Notwithstanding the foregoing, or any provision to the contrary contained in this
Agreement, the Non-Defaulting Party shall not be obligated to pay any amounts it
owes as a result of an Early Termination until the Non-Defaulting Party receives
confirmation satisfactory to it in its reasonable discretion that (i) all amounts due
and payable as of the Early Termination Date by the Defaulting Party have been
fully and finally paid, and (ii) all other obligations of any kind whatsoever of the
Defaulting Party to make any payments to the Non-Defaulting Party under this
Agreement or otherwise which are due and payable as of the Early Termination
Date have been fully and finally performed. Such right to withhold shall be
limited to ninety (90) days from the Early Termination Date; provided, however,
that if after the ninety (90) day period the Non-Defaulting Party still in good faith
believe that it has not received all payments from the Defaulting Party, the Non-
Defaulting Party shall provide written notice to the Defaulting Party with the
reasons for its determination and in each such case the perlod shall be extended
- for an additional thirty (30) days. ,

19, GOVERNING LAW |

This Agreement shall be governed by the laws of the State of New York, without regard
to the application of such state’s choice of laws provisions (except for Sections 5-1401
and 5-1402 of the General Obligations Laws), except as modified by this Agreement,
and except that the term "DES” shall be as defined in Incoterms as published by the
International Chamber of Commerce, 2000 Edition, International Chamber of
Commerce publication No. 350, except as modified by this Agreement.

20. ARBITRATION AND VENUE

Any controversy or claim arising out of this Agreement or the breach thereof may
be settled by binding arbitration in accordance with the terms and conditions set forth
below:

(i) - For any controversy or claim arising out of or relating to this
Agreement or the breach thereof, and for which the aggregate
notional value is less than one million dollars ($1,000,000.00), such
claim or controversy shall be submitted to binding arbitration in
accordance with this Section 20(i). Such arbitration shall be
submitted to one (1) arbitrator who has not previously been
employed by either Party and does not have a direct or indirect
interest in either Party or the subject matter of the arbitration, but
who is recognized by both Parties as experienced and
knowledgeable in the industry. Such arbitrator shall either be as
mutually agreed by the Parties within thirty (30) days after written
notice from either Party requesting arbitration, or failing agreement
shall be selected under the expedited American Arbitration
Association Commercial Arbitration (“AAACA”") rules.
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(i)  For any controversy or. claim arising out of or relating to this
Agreement or the breach thereof, and for which the aggregate
‘notional value is equal to or greater than one million dollars
($1,000,000.00), such claim or controversy shall be submitted to
binding arbitration in accordance with this Sectin 20(ii). Each Party
shall select one (1) arbitrator who is recognized as experienced and
knowledgeable in the industry but who has not been previously -
employed by either Party and does not have a direct or indirect
interest in either Party or the subject matter of the arbitration. The
two (2) arbitrators shall then mutually agree upon and select a third
arbitrator that meets the same criteria set forth above, or failing an
agreement, the third arbitrator shall then be selected under the
expedited AAACA rules.

(iii)  For any arbitration proceeding as set forth in (i) or (ii) above:

(a) such arbitration shall be held in New York, New York or such
other location as mutually agreed between the Parties;

(b) both Parties shall be afforded adequate opportunity to present
information in support of its - position on the dispute being
arbitrated,;

(c) the arbitrator(s) may request additional information from the
Parties but shall be bound by the terms of this Agreement and .
may not amend or modify any of the terms hereof;

(d) the arbitrator(s) shall set forth a written decision and the reason

" therefor; ' : »

(e) the judgment of the arbitrator(s) may be entered into and
enforced by any court havmg jurisdiction over the subject matter
or the Parties;

(f) the costs awarded in any arbitration generally will not include

~ attorneys’ fees and expert costs of the Parties; provided that in
the event that the arbitrator(s) determine by taking into account
the particular facts and circumstances of the case that there is
sufficient evidence of bad faith, blatant disregard of the law or
the terms of this Agreement, or particularly egregious,
outrageous or arbitrary behavior, then some or all of the
attorney fees or expert costs may be awarded to a Party or
apportioned between the Parties and provided further that in
any action to collect an amount due under this Agreement, the
prevailing Party shall be entitted to recover its reasonable
attorneys’ fees and collection costs as determined by arbitration
under this Section 20 or by a court of competent jurisdiction. _
(iv) Notwithstanding the foregoing or any provision to the contrary, in the
event that a Party (the Non-Breaching Party) makes a good faith
determination that a breach of the terms .of this Agreement (including
but not limited to any breach of confidentiality pursuant to Section 27
by the other Party is such that immediate injunctive or equitable relief
is appropriate and necessary under the circumstances, the Non-

.



Breaching Party may file a. petition for such relief with any court of
competent jursidiction.

21. RESTRICTED THIRD PARTY SALE

Buyer shall not sell this coal to unrelated third parties without prior written
authorization from Seller.

22, CREDITWORTHINESS

At any time and from time to time during the term of this Agreement, either Party
may require the other party to provide financial information reasonably needed to
ascertain the other Party’s ability to pay for coal to be received under this Agreement or
to meet any other obligation which may accrue, including without limitation the
obligation to pay damages resulting from its failure to perform its obligations pursuant to
this Agreement. If either Party’s creditworthiness, in the other Party’s reasonable
determination, becomes unsatisfactory, then the dissatisfied Party (the “Unsecured
Party”) may require Performance Assurance (as defined below) of the other Party's
ability to perform any obligation hereunder, including but not limited to, its ability to
deliver coal or make payment. The Unsecured Party may suspend deliveries or
receipts hereunder or terminate this Agreement if the other Party fails to deliver the
requested Performance Assurance within two (2) working days of such request.
“Performance Assurance” means assurance in the form of (i) cash prepayments, (ii) a
Letter of Credit of form, tenor and amount and from a bank in each case reasonably
- acceptable to the requesting Party, (iii) corporate guarantee in a form reasonably
acceptable to the requesting Party; or (iv) other collateral security acceptable to the
Unsecured Party. Notwithstanding the foregoing, Performance Assurance in the form of
a Letter of Credit shall be valued at zero U.S. Dollars ($0) if there are 15 days or less
remammg before its expiration.

23. ENTIRE AGREEMENT, AMENDMENT AND NNQ.N-V.VAIVER

This Agreement contains the entire agreement between the parties with respect
to the subject matter, herein and supersedes all previous writings, understandings,
negotiations, representation or agreements with respect thereto. This Agreement may
be modified or amended only by a written instrument signed by an authorized
representative of each party. The failure of either party to require strict performance of
any provision of this Agreement shall not operate as a waiver by such party of its right to
require strict performance in the future.

24. TITLE AND INDEMNITY
Seller warrants that at the time of delivery it will have title to the coal, and will

deliver the-coal to Buyer, free and clear of all liens, claims and-encumbrances arising
prior to the transfer of title to Buyer. Seller and Buyer shall each indemnify, defend and
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"hold harmiess the other Party from any claims arising from failure of title or loss of the
coal when title to and risk of loss of the coal is vested in the indemnifying Party.

25. ENVIROMENT, HEALTH AND SAFETY -

A

Compliance and Hold Harmiess. Seller shall endeavor to éomply with all
applicable EHS laws and shall hold harmliess Buyer against any EHS
claims and costs arising from Seller's performance under this Agreement.

Buyer shall endeavor to comply with all applicable EHS laws and shall

hold harmless Seller against any EHS claims and costs arising from
Buyer's performance under this Agreement.

Definitions:

1.

Claim means administrative, regulatory or judicial action, suite,
dispute, liability, judgment, penalty, damages, directive, order or
claim. = _ ‘ '

EHS means relating to the management of any material .or the
protection of human health, public safety, occupationai/mine

‘safety and health, the environment or natural resources.

Hold Harmless means to indemnify and defend the other party
and its successors and assigns. Seller or Buyer, as the case

- may be, will notify in writing to the other Party about the

existence of the event or circumstance that grants Seller or
Buyer, as the case may be, the right to seek indemnification
from the other Party under this clause. Without prejudice to the
right to indemnity hereunder, Buyer or Seller, as the case may
be, will have the right to, and the other Party will have the right
to request the former to, assume the defense of any such claim,
demand or cause of action for which indemnity is sought under
this clause, but Buyer or Seller, as the case may be, shall not
settle any such claim, demand or cause of action without the
consent of the other Party, such consent not to be unreasonably
withheld. . S

Each Party will use its reasonable endeavours to mitigate any
loss, cost, damage, expense or liability for which that Party is
entitled to claim indemnity under this clause. The Parties agree
that the indemnities contained in this clause will further not
apply to the extend that the Party seeking indemnification under
this clause has caused any loss, liability or damages for which it
is claiming indemnity under this clause through is own
negligence or willful misconduct.

Law means any binding authority, demand, or permitting
requirement issued by a legislative, judicial, or executive

governmental body.
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5. Manage or management, with respect to any material, means
the manufacture, disturbance, generation, use, transportation,
emission, discharge, treatment, storage, disposal, release or
threatened release thereof.

26.  AUDIT

Each Party shall maintain accurate records relating to coal sales and purchases
made pursuant to this Agreement.  Such records shall be retained for a period of at
least two (2) years after completion or termination of this Agreement. Each Party (and

" its representatives) has the right, at its sole expense, during normal working hours and

upon reasonable advance notice, to examine the records of the other Party, but only to
the extent necessary to verify the accuracy of any statement, .charge or computation
made pursuant to this Agreement. If requested, a Party shall provide to the requesting
Party statements evidencing the quantities of coal delivered or received at the delivery
point. If any such examination reveals any inaccuracy in any statement, the necessary
adjustments in such statements and the payments thereof will be promptly made and
shall bear interest at the Interest.Rate from and including the date the overpayment or
underpayment was made to but excluding the date the refund or remittance is paid:
provided, however, that no adjustment for any statement or payment will be ‘made
unless objection to the_accuracy thereof was made in writing, in reference thereto, prior
to the lapse of twelve (12) months from the rendition thereof; and provided further, that
for the purpose of such statement and payment objections, this Section 25 will survive
any termination of this-Agreement.

27, REPRESENTATIONS

On the effectlve date hereof and for the term of this Agreement each Party
represents and warrants to the other Party that:

A, The execution, delivery and performance of this Agreement have been
duly authorized by all necessary corporate or other organizational action on its part and
do not violate or conflict with any law applicable to it, its organization documents or any
order or judgment of a court or other agency or government applicable to it or its assets;

B. Its obligations under this Agreement are legally valid and binding
obligations, enforceable in accordance with their terms;

C. That it is subject to service of process in Aruba and/or Venezuela as
applicable; . _ .

D. That there are no laws under any country relating to its incorporation,

formation, or principal place of business that would invalidate or otherwise make
unenforceable any of the terms and conditions of this Agreement, including but not
exclusive of the terms and conditions relating to governing law, jurisdiction, arbitration,
and any awards or decisions rendered by the arbitrators;

E. It has any and all necessary governmental and other third party permits,
approvals -and licenses required in connectxon with the execution, delivery and
performance of this Agreement;



F. It is an “eligible contract participant” as defined in Section 1(a) 12 of the
Commodity Exchange Act, as amended;

G. This Agreement constitutes a “forward contract” and that each Party is a
“forward contract merchant” within the meaning of the United States Bankruptcy Code;
H. There are no Bankruptcy proceedings pending or being contemplated by it

or, to its knowledge, threatened against it; and

L There are no legal proceedings pending or to its knowledge threatened
against it that would materially adversely affect its ability to perform its obligations under
this Agreement. _

" 28. CONFIDENTIALITY

“Neither party shall disclose directly or indirectly without the prior written consent
of the other party the terms of any transaction to a third party (other than the
employees, Affiliates, lenders, royalty owners, counsel, accountants and other agents of
the party, or prospective purchasers of all or substantially all of a party’s assets or of
any rights under this Contract, provided such persons shall have agreed to keep such
terms confidential) except (i) in order to comply with any applicable law, .order,
regulation, or exchange rule, (ii) to the extent necessary for the enforcement of this
Contract, (iii) to the extent necessary to implement any transaction, or (iv) to the extent
such lnformatlon is delivered to such third party for the sole purpose of calculating a
published index. Each party shall notify the other party of any proceeding of which it is
aware which may result in disclosure of the terms of any transaction (other than as
permitted hereunder) and use reasonable efforts to prevent or limit the disclosure. The
existence of this Contract is not subject to this confidentiality obligation. The parties
shall be entitled to all remedies available at law or in equity to enforce, or seek relief in
connection with this confidentiality obligation. - The terms of any transaction hereunder
shall be kept confidential by the parties hereto for one year from the expiration of the
transaction.

In the event that disclosure is required by a governmental body or applicable law,
the party subject to such requirement may disciose the material terms of this Contract to
the extent so required, but shall promptly notify the other party, prior to disclosure, and
shall cooperate (consistent with the disclosing party’s legal obligations) with the other
party’s efforts to obtain protective orders or similar restraints with respect to such
disclosure at the expense of the other party. :

29. UNIFORM COMMERCIAL CODE

Except as otherwise provided herein, the provisions of the Uniform Commercial
Code of the state whose laws shall govern this Contract shall be deemed to apply to this
Agreement. _

30. LIMITATION OF LIABILITY |

THé PARTIES CONFIRM THAT THE EXF’RESS REMEDIES AND MEASURE
OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL
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. ‘PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN

EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND

EXLUSIVE REMEDY, THE LIABLE PARTY'S LIABILITY SHALL BE LIMITED AS SET

FORTH IN SUCH PROVISION, AND ALL OTHER REMEDIES OR DAMAGES AT LAW

OR IN EQUITY ARE WAIVED UNLESS OTHERWISE PROVIDED IN THIS

AGREEMENT. IF NO REMEDY OR. MEASURE OF DAMAGES IS EXPRESSLY

HEREIN PROVIDED, THE LIABLE PARTY'S LIABILITY SHALL BE LIMITED TO

DIRECT ACTUAL DAMAGES ONLY. NOTWITHSTANDING ANY OTHER PROVISION

IN THIS AGREEMENT, NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL,

INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS,

" OR BUSINESS INTERRUPTION DAMAGES WHETHER BY STATUTE, IN TORT OR

IN CONTRACT, UNDER THIS AGREEMENT, ANY INDEMNITY PROVISION OR
,OTHERWISE - -

31. GENERAL

The headings contained herein are for the purposes of convenience and
reference purposes only. This Agreement shall be considered for all purposes as
prepared through the mutual efforts of the Parties hereto and shall not be construed
against one Party or the other as a result of the preparation, substitution, submission or
other event of negotiation, drafting or execution hereof. - Any provision declared or
rendered unlawful by any applicable court of law or regulatory agency or deemed
unlawful because of a statutory change (individually or collectively, such events are

hereinafter a “Regulatory Event’) will not otherwise affect the remaining lawful

- obligations that arise under this Agreement; and provided, further, that if a Regulatory
Event occurs, the Parties shall use their best efforts to reform this Agreement’in order to
give effect to the original intention of the Parties. :

Buyér and Seller have caused this Coal Supply Agreement to be executed, each
by its authorized tative, as of the date first set forth above.

Buyer: Vai
IONAL, N.V. PROGRE ;

By: !/@O/é\)t’l}o By | |
Its: c.€.0. lts: (/Ce ,qén/G/? et

PDVSA- CA ZULIA S A

Its: %ﬁ—-fd, F/D; 74_61’:: .

Made in three originals on 9" October 2003.

RATION

Customers/EF C/Contracts/CSA Paso Diablo/19/08/0/pj
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APPENDIX 1

Paso Diablo Premium Coal Specifications
(As Received Basis)

PROXIMATE ANALYSIS : Typical

Total moisture, % _ 7.50
Ash, % : 6.50
Volatile Matter, % . 35.00
Pyritic Suiphur, % 0.2
Total Sulphur, % ) 0.70
Gross Calorific Vaiue, BRU/Ib : . 12800
' Kcal/lKg . 7100
Net Calorific Value, Kcal/Kg 6810
GRINDABILITY 47
FREE SWELLING INDEX 6
ULTIMATE ANALYSIS
Total moisture, % ' i 7.50
Carbon - 71.50
Hydrogen - ' 4.80
Nitrogen - : - 1.30
Chlorine . 0.04
Total Sulphur, % ‘ 0.70
Ash, % 6.50
Oxygen (by Diff.) 7.66
ASH FUSHION TEMPERATURE °C (°F)
Red. Atm. Initial Deformation 1230 (2246)
‘Softening (H=W) 1260 (2300)
Hemispherical (H=1/2W) 1310 (2390)
Fluid " _ 1360 (2480)
Ox. Atm. Initial Deformation , 1280 (2336)
Softening (H=W) 1300 (2372)
Hemispherical (H=1/2W) ' 1360 (2480)
Fluid ] » 1400 (2552)
ASH ANALYSIS
% Si02 - 58.50
% Al203 20.00
% Ti02 0.95
% Fe 203 ) 7.00
% Cal ‘ 4.00 -
% Mg ' 2.80
%. K20 ~1.70
% Na20 : ‘ 0.50
% Mn02 0.10
% P205 0.20
% S03 . . 3.50
Undetermined ' - -0.75
SIZING (0 x 50 mm)
Role hole screens % + 50 mm ] _ 5.0 % max.
L % -6.3mm 40.0% max.

it
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S:? Progress Energy

o #,-/‘ January 27, 2004
SENT V1A FAX NO. 276-669-3543 . , {’z % o

Mzr. Clark Wisman

Director of Marketing & Sales
Central Coal Company

148 Bristol East Road

Bristol, Virginia 24202

Dear Clark: ? /94 / ED‘;Z
This letter will confirm our acceptancé of your offer of January 21, 2004, wherein Central Coal
Company offered to sell and Progress Fuels Corporation (PFC) agreed to purchase 10,,000 tons

in February and 20,000 to 25,000 tons per month during the period of March 1, 2004, through
December 31, 2004, of 1.2 LB/SO; compliance coal.

This coal shall be prepared sa as to be free of excess quanﬁti_és of bone, slate, shale, fire clay,
wood, rock, loose clay, and other impurities and are expected to meet the following
specificaions on an “as-received” basis:

SPECIFICATION

" | MOISTURE 8.0 Max.
ASH % 14.0 TYPICAL, 15.0 MAX..
| SULFUR % . 1.2 LB/SO, Max.
BTU/LB 12,000 MiN.
VOLATILE % ‘ 32.00 MIN,
GRIND ' : ' 4345
SizE , 2" x 0" WITH MAXIMUM OF 45% LESS THAN
' . Y FINES .

| | — T
The price on this coal will be SRR per ton £.0.b, barge, Marmet Pool, and includes il for
trucking and transloading costs, and will be based on a guarantee of 12,000 Btu/LB. Premium
or penalty, if any, will be computed from the guaranteed $/MMBtu f.o.b. barge price g ‘
on a per barge basis. Invoices, reflecting premium/penalty calculgtions, are payable fifteen (15)
days from receipt and should be sent to the attention of Ms. Carrie Leonard, Senior Accountant,
at Progress Fuels Corporation, Post Qffice Box 15208, St. Petersburg, Florida, 33733.

This coal will be sampled by‘ an independent contractor employed by PEC. These samples will
govern payment. ' . L ‘

This coal will be shipped barge. Coordination of these shipments will be made with PFC's
Mrs. Tina McRoberts at 727/824-6682. Coordination of sampling related matters will be with
PFC's Mr. Roy F. Potter at 727/824-6684. ' :

Progress Fuels Corporation
200 Central Avenus
St, Patersturg, FL 3370

" - S 1)



Mz, Clark Wisman
January 27, 2004
Page 2

If you are in agreement with this Letter Agreement and the attached Terms and Conditions,
which constitutes our entire agreement, please indicate so by signing in the acceptance block on
both documents and returning one original for our files.

Thank you for working with us on this order. If you have any questions, please do not hesitate
to contact us.

A. W Pitchef |
~ Vice President —Coal Procurement

AWP/ro
Attachment

cc/att: Ms. C, R. Clarke
Mrs. D. M. Davis
Mzs. M. J. Kuderick
Mr. F. M. Lelak '
Ms. C. A. Leonard
Mrs. T. M. McRoberts
Mrs. V. M. Muehlendyck
Mr. R.F. Potter
Mr. D.S. Williams

Agreed to and.dccepted this the 3 day of /[;5 rac =7 , 2004, .
/ - |

Coal Company .
4..~/(/ {\_ANW




TERMS AND CONDITIONS
MADE A PART OF
LETTER AGREEMENT DATED JANUARY 27, 2004

These Terms and Conditions shall be a part of, and incorporated in, the above-identified Letier
Agreement. Commencement of deliveries by Seller shall constitute acceptance of all the terms

stated in the Letter Agreement, as well as all of the following General Terms and Conditions
even advance of Seller's signature ‘

All coal purchased hercundef shall be received subject to Purchaser's right of inspection and
rejection. Rejected coal will be held at Seller's risk for a reasonable time and will be returned or
disposed of according to Seller’s instructions and at Seller's expense. The net proceeds of any
such disposition will be credited to Seller's account. Payment in whdle or in part by Purchaser

for coal purchased hereunder shall not constitute an acceptance of coal, which is rightfully
rejected.

Should Seller default in whole or in part as to quantity or quality of coal under this Letter
Agreement, Purchaser shall have, in addition to any other rights it may have at law or in equity,
the right to acquire suitable substitute or replacement coal. In such event, Seller shall reimburse
Purchaser for the amount by which the cost of substitute or replacement coal exceeds the price
of coal under the Letter Agreement. The quality analysis performed by an independent certified
testing company selected by Purchaser would be final and binding as to all questions of quality.

If shipment is not made of coal to be supplied hereunder by the date specified on the front of the
Letter Agreement and deferred shipment has not been approved by Purchaser, Purchaser shall
not be required to accept delivery of such shlpments or Purchaser may elect to accept such
-shipments without prejudice to its rights hereunder. If at any time, Seller has reason to believe
that deliveries will not be made as scheduled, he shall immediately give written notice setting

forth the cause of the anticipated delay. Selfer shall be respons.b!e for any demurrage as the
result of this delay.

For purpases of these Terms and Conditions, a "shipment" shall mean the quantity actually
received in any vessel, barge, or unit train. If the coal delivered hereunder in any single shipment
fails to meet any of the specifications set out in the Letter Agreement other than sulfur content,
_ Purchaser shall have each of the following options to be exercised in its sole discretion:

1. Purchaser may notify Seller that Purchaser will accept such éoal subject to and in
accordance with the provisions set forth in the Letter Agreement; provided, however, that
Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser's right

at any time thereafter to exercise any of the other options set forth herein with respect to
subseguent deliveries of coal hereunder; or

2. Purchaser will have the option to reject any shipment which exceeds any of the
minimum/maximum specifications listed in the Letter Agreement, and Purchaser may notify
Seller to- suspend further deliveries of coal hereunder- until Seller demonstrates to

" Purchaser's sole satisfaction that it can deliver coal that will conform on a per shipment
basis to the specifications set forth in Letter Agreement, provided, however, that

—_1



Purchaser's exercise of this option shall in nc way constitute a waiver of Purchaser's right
at any time thereafter to exercise any of the cther options set forth herein with respect to-
subsequent deliveries of coal hereunder. If Seller fails to make the above demenstration to
Purchaser's satisfaction within thirty (30) days after notice by Purchaser, Purchaser shall
have the right to terminate or cancel this Agreement and, in addition, pursue every other
remedy provided by law or equity. Should legal proceedings be instituted by Purchaser to
recoup its losses or damage hereunder, it shall, in addition, be entitled to recover from

Seller all court costs, reasonable atiorney’s fees and any expenses incurred by
Purchaser, incident to such proceeding.

Should Seller become insolvent, or a voluntary or involuntary petition is filed as o Seller under
the United States Bankruptcy Code, or a receivership or similar proceeding be filed as o Seller,
the Purchaser may, at its option and in its sole discretion anytime thereafter upon giving written
notice, terminate the Letter Agreement in whole or in part. The foregoing remedy of Purchaser is

not to be considered exclusive, but shall be cumulative and be in addition to any other remedies
of Purchaser as provided herein,

As used herein, the term "force majeure” shall mean any event beyond the centrol and without fault
or negligence of the party affected thereby and which, by the exercise of reasonable diligence or
the incurring of reasonable expense, such party is unable to prevent or overcome, regardiess of
whether such event was foreseeable, including, without limitation, act of God, act of public
authorities (including courts and commissions of competent jurisdiction), act of the public enemy,
insurrection, riot, labor dispute, labor or material shaortage, fire, explosion, flood, breakdown. of or
damage to plant equipment or facilities (including emergency outages of equipment or facilities to
make repairs to avoid breakdowns thereof or damage thereto), interruption to transportation or
transportation delay, river freeze-up, embarga, order or act of civil or military authority, legislative,
regulatory, permitting, judicial rule or order adopted, amended or newly interpreted subsequent to
the date of the Letter Agreement and any other event of a similar or dissimilar nature which wholly
or partially prevents the mining, hauling, handling, processing or loading of coal by Seller or the
+ recelving, handling, transporting and/or delivering by Purchaser's carrier thereof or the accepting,

handling, utilizing and/or unloading thereof by Purchaser or Purchaser's intended buyer, Progress
Energy Florida (PEF).

In the event performance of Seller's obligations hereunder or Purchaser's obligations hereunder is
made impossible, impractical or illegal by reason of force majeure (other than obligations to pay .or
expend money for or in connection with the performance of the transactions contemplated by the
Letter Agreement) and such party promptly gives to each other party hereto written notice of the
details thereof, then the obiigations of the parties hereto shall be totally excused to the extent made
necessary by such force majeure and during its continuance; provided, however, that such party
giving such notice shall use its best efforts to eliminate such force majeurs to the extent
economically feasible to do so and with a minimum of delay. Any deficiencies in deliveries of coal
hereunder as a result of force majeure shall not be made up except at the sole discretian of the
Purchaser. In the event force majeure resuits in a partial reduction in the total quantity of coal Seller
is, obligated to deliver hereunder, the quantity of coal Seller shall be obligated to deliver to
Purchaser hereunder during the continuance of such force majeure shall be limited to the amount
of coal required to be delivered during such period but for this section multiplied by a fraction, the
denominator of which is the production capacity of the Coal Property immediately prior to such

force majeure and the numerator of which is the production c:apacﬂ:v of the Coal Property during
the continuance of such force majeure.



in the event that restrictions are imposed during the term of the Letter Agreement by governmental
bodies, agencies, entities, officials or courts which preclude or restrict PEF from buming coal of the
specifications hereunder, such restriction shall be deemed to be an event of force majeure under
the Lefter Agreement unless its effect can be avoided in a lawful manner and will not, in PEF's sole
judgment, result in unreasonable expense to PEF, the obligations of the parties hereto shall be
totally excused during the continuance of such force majeure,

Seller shall not, without Purchaser's pnor written consent, which consent will not unreasonably
be withheld, (i) make any assignment or transfer of the Letter Agreement, by operation of law or
otherwise, including without limitation any assignment, encumbrance or transfer as security for
any obligation, or (ii) assign or transfer the right or duty to perform any obligation of Seller
hereunder; provided, however, that Seller may assign the right to receive payments for coal sold
hereunder directly from Purchaser to a lender as part of any accounts receivable financing or
other revolving credit arrangement which Seller may have now or at any time during the term of
the Letter Agreement. Seller may assign the Letter Agreement to an affiliate of Seller, or as part
of a merger or consolidation, involving Seller, provided, however, that in the case of an

assngnment to an affiliate, Seller shall remam liable for the performance and for the obligations
of the assxgne°

The terms and provisions hereaf shall be construed and enforced in accordance with the laws of
the state of West Vlrglrua

Each party shall maintain the terms of the Letter Agreement and any information or data relating
hereto, including site visits, in confidence and, except as may be required by law, shall not
disclose such information or data or any other information concerning the performance or
administration of the Letter Agreement to any other party other than a party’s officers, directors,
members, employees, coniractors, agents, attomeys, accountants or financial advisers who
have a need to have access thereto or as required by applicable law, regulation or judicial or -
governmental order. If either party is required to disclose any information required by this
Section to be maintained . as confidential in a judicial, administrative ©of governmental
proceeding, such party shall give the other party at least ten (10) days prior written notice
(unless less time is permitted by the applicable proceeding) before disclosing any such
information in any such said proceeding and, in making such disclosure, the party required to
disclose the information shall disclose only that portion thereof required to be disclosed and
shall take all reasonable efforts to preserve the confidentiality thereof, including obtaining
protective orders and supporting the other party in intervention. Nothing contained herein shall
obligate either party to disciose to the other party any information that would be prohibited from
disclosure under confidentiality agreements with third parties, including, without limitation,
licenses; and any such information shall only be disclosed to the other party after appropriate
confidentiality agreements have been entered into or appropriate consents obtained. The terms

and provisions of this Section shall survive the termination of the Letter Agreement for a penod
of two (2) years.

The terms and conditions set forth herein constitute a complete and exclusive statement of
agreement between the parties hereto, regardless of any terms contained in any order,
acknowledgment or any cther instrument. No statements or agreements, oral or written, not
contained herein shall vary or modify the terms hereof. Neither party shall claim any
amendments, modifications, or release from any provisions hereof unless the same is in writing
signed by each of the parties hereto and specifically states the same is an amendment to the

Letter Agreement. Waiver by either party hereto of any breach by the other party of the terms
and conditions hereof shall not be construed as a waiver of any other breach.
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Seller, for itself and its succassors and assigns, agrees 1o indemnify, defend and hoid
Purchaser and its affiliates and their respective directors, officers, employees and agents
harmiess from and against all (&) claims, demands, damages, actions and causes of actions,
and costs and expenses in connection therewith or related thereto (including without limitation
attorney's fees and court costs) arising from property damage, bodily injury or death of third
parties, directly caused by Seller's unlawful or negligent performance under the Letter
Agreement, and (b) all fines, penallies, costs, losses or expenses incurred by Purchaser by
reason of Seller's violation of any applicable federal, state and local laws, ordinances or
regulations directly related to producing, supplying, transporting, delivering or using coal under
the Letter Agreement. Purchaser shall give Seller prompt written notice of any claim, demand or
suit of which Purchaser receives notice arising out of or in connection with the Letter Agreement
“and covered by this indemnity. Purchaser shall have the right to reasonably participate in any
defense provided by Seller, including the selection -of local counsel. The indemnification
provision shall survive the expiration or earlier termination of the Letter Agreement.

Selier agrees to conform to Purchaser’'s environmental, health, and safety standards as follows:

1. Cémpliance and Indemnification. Seller shall comply with all applicable EHS lawé and
shall indemnify Purchaser against any EHS claims and costs arising from Seller's
performance under the Letter Agreement.

2. Audits. Purchaser may audit Sellers EHS compliance. Within thirty (30) days of
Purchaser's request, Seiler shall deliver to Purchaser (1) all records regarding (a) Seller's
actual or alleged violations of EHS laws and (b) EHS claims asserted against Seller, in
each case in the five year period preceding Purchaser's request and (2) any executed
consent form(s) necessary for Purchaser to obtain from regulatory agencies and ather third
parties inforration regarding Seller’s EHS compliance, '

3. Definitions (as used in the Letter Agreem_ént).

a. Claim means administrative, regulatory or judicial action, suite, dispute, liability,
judgment, penaity, damages, directive, order or claim.

b. EHS means relating to the management of any material or the protection of human

health, public. safety, occupational/mine safety and health, the environment or
natural resources.

c. indemnify means to indemnify, defend, and reimburse the indemnitee and its
successors and -assigns on an after-tax basis.

d. Law means any binding authority, demand, or permitting requirement issued by a
legislative, judicial, ar executive gavermnmental body.

e. Manage or management, with respect to any material, means the manufacture, .
disturbance, generation, use, transportation, emissiocn, discharge, treaiment,
storage, disposal, release, or threatened release thereof.

Further (a) Notwithstanding any provision in the Letter Agreement to the contrary, neither party

shall be liable hereunder for incidental, special, punitive, consequential or other indirect loss or
damage, or for lost profits, business, tax credits or any other special or incidental loss or
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damage. The parties further agree that the waivers and disclaimers of liability expressad in this
~ Letter Agreement shall survive termination of the Letier Agreement, and shall apply whether in
contract, equity, tort or otherwise, even in the event of the fault, negligencs, inciuding sole
negligence, strict liability or breach of warranty of any party reieased or whose liabiiities are
waived or disclaimed. Except as otherwise provided, neither party makes any warranties or
guarantees to the other, either express or implied, with respect to the subject matter of the
Letter Agreement, and both parties disclaim and waive any implied warranties or warranties
imposed by law, (b) Notwithstanding any provision of the Letter Agreement to the contrary, the
parties recognize the Purchaser is a corporation formed under the laws of the State of Florida
and the Seller is a company formed under the laws of the State of Virginia and that no past,
present or future shareholder, officer, director, member or manager of either party shall have
- any personal liability for any obligation whatscever or howsoever arising (including under

contract or in tort or equity) under or with respect to the Letter Agreement or the transaction
contemplated hereby, or applicable law with respect thereto. Neither Purchaser nor Seller shall
(iy assert.or seek to assert any claim against, (i) name in any civil action or procendmg or
arbitration, or (iii) seek or obtain any judgment, order or decree against any member, manager,
shareholder, officer, employee, agent or representative of Purchaser or Seller, with respect to
Purchaser’s or Seller's obligations under the Letier Agreement.

If Purchaser.and Seller are each required to pay any amount to each other, then such amounts

with respect to each other may be aggregated and the Purchaser and Selier may discharge
their obligations to pay through rietting, in which case the Purchaser or Seller, if any, owing the
greater aggregate amount may pay to the other party the difference between the amounts
owed. The Purchaser or Seller reserves to itself all rights, setoffs, counterclaims, and ather
remedies and defenses consistent with this Letter Agreement, to the extent not expressly herein
waived or denied, which the Purchaser or Seller has or may be entitled to arising from or out of
this Letter Agreement. The obligations to make payment under this Letter Agreement may be
~ offset against each other, setoff or recouped there from. For the purpose of this section only,

Purchaser and Seller shall also mean any affiliates, subsidiaries, or other related entities of
Purchaser and Seller.

Additionally, Seller represents to and covenants with Purchasér that it has obtained and will
maintain or cause to be maintained at its expense:

1. At a minimum, Automobile Liability Insurance applying to own, non-owned and hired
vehicles with a limit of $1 Million combined single limit coverage per occurrence.

Additionally, Umbrella Liability coverage with a minimum of $1 Million limit per
occurrence is desired.

2. Workers' Compensation, Employees’ Liability insurance with a- minimum of $500,000
Accident, $500,000 Disease and $500,000 Emplayee coverage.

3. Employers’ Liability Insurance with 2 minimum of $1 Million coverage per claim.

The Letter Agreement dated January 27, 2004, and these Terms and Conditions canstitute the
~agresment in total between the parties. Neither party hereto shall claim any amendments,

modifications, or release from any of the provisions hereof unless the same is in writing, signed
by each of the parties hereto and specifically states the same is an amendment to the Letter
Agreement and these Terms and Conditions. Waiver by either party of any part of the Letter

Agreement or these Terms and Conditions shall not be construed as a waiver of any other
breach.



These Terms and Conditions may be executed in any number of counterparts, including by

means of facsimile signatures, each of which shall be an original, but all of which together shall
constitute one and the same instrument.

# | :
Agreed to and accepted this 2 Z day of C[)an Vg Y _, 2004,
- - re

“Purchaser’} “Seller”

By: QW NI, By: [ _Le/e Do
lts: %@%ﬁ:@{en% ' fts: Q/A{/@&
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\ f_% Progress Energy

March 22, 2004
© SENT V1A FAXNO. 276-669-3543

Mr. Clark Wisman

Director of Marketing & Sales
- Central Coal Company

148 Bristol East Road

Bristol, Virginia 24202

RE: AMENDMENT TO LETTER AGREEMENT DATED JANUARY 27, 2004

Dear Clark:

This letter will serve to amend subject letter agrtaement, The guaranteed $/ MMBtu f.ob. be;xoe

price was incorrectly recorded as Sl The correct guaranteed $/MMBtu f.o.b. barge price for i
this order is R , o B

If you are in agreement with the above, please sign in the. acceptance block provided below and
return one original to me. [ apologize and thank you for bringing this inadvertent error to our
attenton. If you have any questions, please do not hesitate to contact me.

fasp‘

VA W Pitcher
. Vice President— Coal Procurement

AWP/rto
Attachment

cc/att: Mirs. D. M. Davis, Mrs. M. ]. Kuderick, Mr. F. M. Lelak, Ms. C. A. Leonard,
Mrs. T. M. McRoberts, Mrs. V. M. Muehlendyck, Mr. R. F. Potter, Mr. D. S; Williams

Agreed to and accepted this the & 4 day of e Oé/ , 2004,
Cenrr7-
Its:

,L_.

Pragress Fuels Corporation
206 Cantraf Avenus
St. Petersburg, FL 33701
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( % Progress Energy

January 16, 2004
SENT VIA FAX NO. 276-669-3543

Clark Wisman

Director of Marketing & Sales
Central Coal Company

148 Bristol East Road

Bristol, Virginia 24202

Dear Clark:

This letter will confirm our acceptance of your offer-of Jariuary 16, 2004, wherein Central Coal
Company offered to sell and Progress. Fuels Corporation (PFC) agreed to purchase 7,000 tons

per. month of .68 percent sulfur synfuel during the period of February 1, 2004, through -
~December 31, 2004.

This synfuel shall be prepared so as to be free of excess q_ua.ntrtres of bone, slate, shale, fire clay,

wood, rock, loose clay, and other impurities and are expected to meet the following
specifications on an “as-received” basis:.

SPECH-'ICATION N

MOISTURE o ‘ R - BIOMAX.

ASH % . 12.0 MAX,

SULFUR % ‘ 68 MAX.

Bru/LB r 12,800-MIN.

VOLATILE % ' .32.D0'MIN.

GRIND ' 43-45

SIZE ‘ ' 2" X 0" WITH MAXIMUM OF 45 %. LESS THAN

The price on this synfuel will be®gill8 per ton f.0.b. ba:ge, Marmet Pool, Kanawha River and !
includes S for trucking and transloading costs, and will be based on a guarantee of 12,800, 2
Btu/LB. Premium or penalty, if any, will be computed from the guaranteed $/MMBtu f.o.b.

barge price of B on a per barge basis. Invoices, reflecting premiumy/penalty calculations, 3
are payable fifteen (15) days from receipt and should be sent to. the attention of Ms. Carrie

Leonard, Senior Adcountant, at Progress Fuels Corpora’uon, Post -Office Box 15208 St.
Petersburg, Florida, 33733.

This synfuel will be sampled by an mdependent contractor employed by PFC. These samples
will govern payment.

This synfuel will be shipped barge Coordination of these. shipments will be made with PFC's
Mrs. Tina McRoberts at 727/824-6682. Coordination of sampling related matters will be with
PFC'’s Mr. Roy F. Potter at 727/824-6684. '

Progress Fuels Corporation
v 200 Central Avenue
St. Petershurg, FL3370) N ) _



Mr. Clark Wisman
January 16, 2004
Page?2

If you are in agreement with this Letter Agreement and the attached Terms and Conditions,
which constitutes our entire agreement, please indicate so by signing in the acceptance block on
both documents and returning one original for our files.

Thank you for working with us on this order. If ybu have any questions, please do not hesitate
to contact us.

AW, Pitcher :
Vice President — Coal Procurement

AWP/ro
Attachme
cc/att N B ‘, —
A J/ { . /n'
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TERMS AND CONDITIONS
MADE A PART OF |
LETTER AGREEMENT DATED JANUARY 16, 2004

These Terms and Conditions shall be a part of, and incorporated in, the above-identified Lf-‘-tter
Agreement. Commencement of deliveries by Seller shall constitute acceptance of all the terms

stated in the Letter Agreement, as well as all of the following General Terms and Conditions
even advance of Seller’s signature,

All coal purchased hereunder shall be received subject to Purchaser’s right of inspection and
rejection. Rejected coal will be held at Seller’s risk for a reasonable time and will be returned or
disposed of according to Seller's instructions and at Seller’s expense. The net proceeds of any
such disposition will be credited to Seller's account. Payment in whole or in part by Purchaser

for coal purchased hereunder shall not constxtute an acceptance of coal, which is nghtrully
rejected

—

Should Seller default in whole or in part as to quantity or quality of coal under this Letter
Agreement, Purchaser shail have, in addition to any other rights it may have at law or in equity,
the right to acquire suitable substitute or replacement coal. In such event, Seller shall reimburse
Purchaser for the amount by which the cost of substitute or replacement coal exceeds the price
of coal under the Letter Agreement. The quality analysis performed by an independent certified
‘testing company selected by Purchaser would be final and binding as to all questions of quality. .

If shipment is not made of coal to be supplied hereunder by the date specified on the front of the
Letter Agreement and deferred shipment has not been approved by Purchaser, Purchaser shall
not be required to accept delivery of such shipments or Purchaser may elect to accept such
shipments without prejudice to its rights hereunder. If at any time, Seller has reason to believe
that deliveries will not be made as scheduled, he shall immediately give written notice setting

forth the cause of the anticipated delay. Seller shall be responsible for-any demurrage as the
result of this detlay.

For purposes of these Terms and Conditions, a "shipment” shall mean the quantity actually
received in any vessel, barge, or unit train. If the coal delivered hereunder in any single shipment
fails to meet any of the specifications set out in the Letler Agreement other than sulfur content,
Purchaser shall have each of the following options to be exercised in its sole discretion:

1. Purchaser may notify Seller that Purchaser wil accept such coal subject to and in
accordance with the provisions set forth in the Letter Agreement; provided, however, that
Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser's right.

at any time thereafier 1o exercise any of the other optlons set forth herein with respect to
subsequent deliveries of coal hereunder; or

2. Purcheser will have the option to reject any shipment which exceeds any of the
minimurm/maximum specifications listed in the Letter Agreement, and Purchaser may notify
Seller to suspend further deliveries of coal hereunder until Seller demonstiraies to
Purchaser's sole satisfaction that it can deliver coal that will conform on a per shipment
basis to the speciications set forth in Letter Agreement; provided, however, that

—_—



Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser's right
at any time therzafter 10 exercise any of the other options set forth herein with respect to
subsequent deliveries of coal hereunder. If Saller fails to make the above demonstration to
Purchaser’s satisfaction within thirty (30) days after notice by Purchaser, Purchaser shall
have the right to terminate or cancel this Agreement and, in addition, pursue every other
remedy provided by law or equity. Should legal proceedings be instituted by Purchaser to
recoup its losses or damage hereunder, it shall, in addition, be entitled to recover from

Seller all court costs, reasonable attorney's fees and any expenses incurred by
Purchaser, incident to such proceedmg

Should Seller become insolvent, or a voluntary or involuntary petition is filed as to Seller under
the United States Bankruptcy Code, or a receivership or similar proceeding be filed as to Seller,
the Purchaser may, at its option and in its sole discretion anytime thereafter upon giving written
notice, terminate the Letter Agreement in whole or in part. The foregoing remedy of Purchaser is

not to be considered exclusive, but shall be cumulative and be in addition to any other remedies
of Purchaser as provided herein.

As used herein, the term "force majeure” shall mean any event beyond the control and without fault
or negligence of the party affected thereby and which, by the exercise of reasonable diligence or
the incurring of reasonable expense, such party is unable to prevent or overcome, regardiess of
whether such event was foreseeable, including, without limitation, act of Geod, act of public
authorities (including courts and commissions of competent jurisdiction), act of the public enemy,
insurrection, riot, labor dispute, iabor or material shortage, fire, explosion, flood, breakdown of or
damage to plant equipment or facilities (including emergency outages of equipment or facilities to
make repairs to avoid breakdowns thereof or damage thereto), interruption to transportation or
transportation delay, river freeze-up, embargo, order or act of civil or military authority, legisiative,
regulatory, permitting, judicial rule or order-adopted, amended or newly interpreted subsequent to
the date of the Letter Agreement and any other event of a similar or dissimilar nature which wholly
or partially prevents the mining, hauling, handling, processing or loading of coal by Seller or the
receiving, handling, transporting and/or delivering by Purchaser's carrier thereof or the accepting,

handling, utilizing and/or unloading thereof by Purchaser or Purchaser's intended buyer, Progress
Energy Florida (PEF).

In the event performance of Seller's obligations hereunder or Purchaser’s obligations hereunder is
made impossible, impractical or illegal by reason of force majeure (cther than obligations to pay or
expend money for or in connection with the performance of the transactions contemplated by the
Letter Agreement) and such party promptly gives to each other party hereto written notice of the
details thereof, then the obligations of the parties hereto shall be totally excused to the extent made
necessary by such force majeure and during its continuance; provided, however, that such party
giving such notice shall use its best efforts to eliminate such force majeure to the extent
economically feasible to do so and with a minimum of delay. Any deficiencies in deliveries of coal
hereunder as a result of force majeure shall not be made up ‘except at the sole discretion of the
Purchaser. In the event force majeure results in a partial reduction in the total quantity of coal Seller
is obligated to deliver hereunder, the quantity of coal Seller shall be obligated to deliver to
Purchaser hereunder during the continuance of such force majeure shall be limited to the amount
of coal required to be delivered during such period but for this section multiplied by a fraction, the
denominator of which is the production capacity of the Coal Property immediately prior to such

force majeure and the numerator of which is the productior capacity of the COal Property during
the continuance of such force majeure. ‘



In the event that restrictions are imposed during the term of the Letter Agreement by governmental
hodies, agencies, entities, officials or courts which preclude or restrict PEF from burning coal of the
specifications hereunder, such restriction shall be deemed to be an event of force majeure under
the Letter Agreement unless its effect can be avoided in a lawful manner and will not, in PEF's sole

judgment, result in unreasonable expense to PEF, the abligations of the parties hereto shall be
totally excused during the continuance of such force majeure.

Seller shall not, without Purchaser's prior written consent, which consent will not unreasonably
be withheld, (i) make any assignment or transfer of the Letter Agreement, by operation of law or
otherwise, including without limitation any assignment, encumbrance or transfer as security for
any obligation, or (ii) assign or transfer the right or duty to perform any obligation of Seller
hereunder; provided, however, that Seller may assign the right to receive payments for coal sold
hereunder directly from Purchaser to a lender as part of any accounts receivable financing or
-other revolving credit arrangement which Seller may have now or at any time during the term of
the Letter Agreement. Seller may assign the Letter Agreement to an affiliate of Seller, or as part
of a merger or consclidation, invalving Seller, pravided, however, that in the case of an

~assignment to an affiliate, Seller shall remain liable for the performance and for the obligations
of the assignee.

The terms and provisions hereof shall be construed and enforced in accordance with the laws of
the state of West Virginia.

Each party shall maintain the terms of the Letier Agreement and any information or data relating
hereto, including site visits, in confidence and, except as may be required by law, shall not
disclose such information or data or any other information conceming the performance or
administration of the Letter Agreement to any other party other than a party's officers, directors,
members, employees, contractors, agents, attorneys, accountants or financial advisers who
have a need to have access thereto or as required by applicable law, regulation or judicial or
governmental order. If either party is required to disclose any information required by this
Section to be maintained as confidential in a judicial, administrative or governmental
proceeding, such party shall give the other party at least ten (10) days prior written notice
(unless less time is permitted by the apphcable proceeding) before disclosing any such
information in any such said proceeding and, in making such disclosure, the party required to
disclose the information shall disclose only that portion thereof required to be disclosed and
shall take all reasonable efforts to preserve the confidentiality thereof, including obtaining
protective orders and supporting the other party in intervention. Nothing contained herein shall
obligate either party to disclose to the other party any information that would be prohibited from
disclosure under confidentiality agreements with third parties, including, without limitation,
licenses; and any such information shall only be disclosed to the other party after appropriate
confidentiality agreements have been entered into or appropriate consents obtained. The terms

and provisions of this Section shall survive the termination of the Letter Agreement for a period
of two (2) years. '

The terms and conditions set forth herein constitute a complete and exclusive statement of
agreement between the parties hereto, regardless of any terms contained in any order,
acknowledgment or any other instrument. No statements aor agreements, oral or written, not
contained herein shall vary or modify the terms hereof. Neither party shall claim any
amendments, modifications, or release from any provisions hereof unless the same is in writing
signed by each of the parties hereto and specifically states the same is an amendment to the
Letter Agreement. Waiver by either party hereto of any breach by the other party of the terms
and conditions hereof shall not be construed as a waiver of any other breach.



Seller, for itself and its successors and assigns, agress to indemnify, defend and hold
Purchaser and its affiliates and their respective directors, officers, employees and agents
harmiess from and against all (a) claims, demands, damages, actions and causes of actions,
and costs and expenses in connection therewith or related thereto (including without limitation
attomey's fees and court costs) arising from property damage, bodily injury or death of third
parties, directly caused by Seller's unlawful or negligent periormance under the Letter
Agreement, and (b) all fines, penalties, costs, losses or expenses incurred by Purchaser by
reascn of Seller's violation of any applicable federal, state and local laws, ordinances or
regulations directly related to producing, supplying, transporting, delivering or using coal under
the Letter Agreement. Purchaser shall give Seller prompt written notice of any claim, demand or
suit of which Purchaser receives notice arising out of or in connection with the Letter Agreement
and covered by this indemnity, Purchaser shall have the right to reasonably participate in any
defense provided by Seller, including the selection of local counsel. The indemnification
provision shall survive the expiration or earlier termination of the Letter Agreement.

Seller agrees to conform to Purchaser’s environmental, health, and safety standards as follows:

1. Compliance and Indemnification. Seller shall comply with all applicable EHS laws and

shall indemnify PUrchaser against any EHS claims and costs arising from Seller's
periormance under the Letter Agreement.

2. Audits. Purchaser may audit Seller's EHS compliance. Within thirty (30) days of
Purchaser's request, Seller shall deliver to Purchaser (1) all records regarding (2) Seller's
actual or alieged violations of EHS laws and (b) EHS claims asserted against Seller, in
each case in the five year period preceding Purchaser's request and (2) any executed
consent form(s) necessary for Purchaser to obtain from regulatory agencies and other third
parties information regarding Seller's EHS compliance.

3. Definitions (as used in the Letter Agreement).

a. Claim means admmlstratlve regulatory or judicial action, suite, dispute, liability,
judgment, penalty, damages, directive, order or claim. ’

b. EHS means relating to the management of any material or the protection of human

health, public safety, occupational/mine safety and health, the environment or
natural resources.

c. Indemnify means to indemnify, defend, and reimburse the indemnites and iis
successors and assigns on an after-tax basis.

d. Law means any binding authority, demand, or permitting-requirement issued by a
legisiative, judicial, or executive governmental body.

e. Manage or management, with respect to any material, means the manufacture,
disturbance, generation, use, fransportation, emission, discharge, treatment,
storage, dispasal, release, or threatened release thereof. .

Further (2) Notwithstanding any provision in the Letter Agreement to the contrary, neither party
shall be liable hereunder for incidental, special, punitive, consequential or other indirect loss or
damage, or for lost profits, business, tax credits or any other special or incidenial loss or



damage. The parties further agree that the waivers and disclaimers of liability expressed in this
Letter Agreement shall survive termination of the Letier Agreement, and shall apply whether in
contract, equity, tort or otherwise, even in the event of the fault, negligence, including sole
negligence, strict liability or breach of warranty of any party released or whose liabilities are
waived or disclaimed. Except as otherwise provided, neither party makes any warranties or
guarantees to the other, either express or implied, with respect to the subject matter of the
Letiter Agreement, and both parties disclaim and waive any implied warranties or warranties
imposed by law, (b) Notwithstanding any provision of the Letter Agreement to the contrary, the
parties recognize the Purchaser is a corporation formed under the laws of the State of Florida
and the Seller is a company formed under the laws of the State of Virginia and that no past,
present or future shareholder, officer, director, member or manager of either party shall have
any personal liability for any obligation whatsoever or howsoever arising (including under
contract or in tort or equity) under or with respect to the Letter Agreement or the transaction
contemplated hereby, or applicable law with respect thereto. Neither Purchaser nor Seller shall
(i) assert or seék to asseért any claim against, (i) name in any civil action or proceedmg or
arbitration, or (jii) seek or obtain any judgment, order or decree against any member, manager,
shareholder, officer, employee, agent or representative of Purchaser or Seller, with respect to
Purchaser's or Seller’s obligations under the Letter Agreement.

If Purchaser &nd Seller are each required to pay any amount to each other, then such amounts
with respect to each other may be aggregated and the Purchaser and Seller may discharge
their obligations to pay through netting, in which case the Purchaser or Seller, if any, owing the
greater aggregate amount may pay to the other party the difference between the amounis
owed. The Purchaser or Seller reserves to itself all rights, setoffs, counterclaims, and other
remedies and defenses consistent with this Letter Agreement, to the extent not expressly herein
waived or denied, which the Purchaser or Seller has or may be entitled to arising from or out of
this Letter Agreement. The obligations to make payment under this Letier Agreement may be
offset against each other, setoff or recouped there from. For the purpose of this section only,

Purchaser and Seller shall alse mean any affiliates, subsidiaries, or other related entities of
Purchaser and Seller.

Additionally, Seller represents to and covenants with Purchaser that it has obtained and will
maintain or cause to be maintained at its expense:

1. At a2 minimum, Automobile Liability Insurance applying to own, non-owned and hired
. vehicles with a limit of $1 Milion combined single limit coverage per occurrence.

Additionally, Umbreila Liability coverage with a minimum of $1 Million limit per
occurrence is desired,

2. Workers! Compensation, Employees' Liability insurance with a minimum of $500,000
Accident, $500,000 Disease and $500,000 Employee coverage. -

3. Employers’ Liability Insurance with a minimum of §1 Miliion coverage per claim.

The Letter Agreement dated January 16, 2004, and these Terms and Conditions constitute the
agreement in total between the parties. Neither party hereto shall claim any amendmenits,
modifications, or release from any of the provisions hereof unless the same is in writing, signed
by each of the parties hereto and specifically states the same is an amendment to the Letter
Agreement and these Terms and Conditions. Waiver by either party of any part of the Letter

Agreement or these Terms and Conditions shall not be construed as a waiver of any other
breach.



These Terms and Conditions may be executed. in any number of counterparts, including by

means of facsimile signatures, each of which shall be an original, but all of which together shall
constitute one and the same instrument.

Agreed to and accepted this /& day of Neon vary 2004,

“Purchasm “Seller"
By: /(/ ! i By: [ _ L él

Its: ///C'epes‘Oé rﬂl ' Its: - &L{[« ‘

Coal RracowemenT




, :33 Progress Energy
April 7, 2005

Mzr. John R. Parker

Senior Vice President

Massey Coal Sales Company, Inc
Four North Fourth Street
Richmond, Virginia 23219

Dear Mr. Parker
This Letter Agreement is being written to amend the folIcwirig contracts:

‘1. Agreement for the Sale and Purchase of C.oal between Maese'y Coals Sales Company and
Electric Fuels Corporation dated June 1, 1999, as amended (Contract 1), and ‘

2. Agreement for the Sale and Purchase of Coal between Massey Utility Sales Company
- and Progress Fuels Corporat1on dated September 8, 2004 (Contract 2).

At the end of calendar year 2004 there were 358,269.75 tons remaining to be shipped on
- Contract 1. This amount includes 208,269.75 tons of Carry Over Tons and 150,000 tons of

contract tons due to be shipped during first quarter 20035. During the first quarter, 126,571.93
tons were shipped on Contract 1, leaving 231,697.82 tons remammg The pnce of Contract 1 was
SN fo.b. railcar. (See Attachment 1.)

The initial term of Contract 2 is January 1, 2005 through December 31, 2005. The quanttty to be
shipped is 720,000 tons at a price of GNEMPf.0.b. railcar. (See Attachment 1.)

The intent of this amendment is to combme the remaining tons on both Contract 1 and Contract 2
beginning April 1, 2005, continuing through December 31, 2005, or until all of the tonnage is
shipped. Further, the intent is to create one billing price for the combined contracts. The
combined price of (il and the remaxmng tons as of April 1, 2005 are detailed on Attachment

1 of this Letter Agreement.

Progress Fuels Corporation
200 Central Avenue
St. Petersburg, FL 33701



Mr. John R. Parker
April 7, 2005
- Page 2

If you are in agreement terms outlined above, please indicate so by having the appropriate
individuals sign, on behalf of Massey Coal Sales Company and Massey Utility Sales Company,
in the respective signature blocks provided below and return one original to me for our files.

Sincerely,
G =T
. A. W. Pitcher
Vice President—Coal Procurement
AWP/ro
Attachment

cc: Mrs. D. M. Davis
Mrs. A. B. Futrell
Mr. F. M. Lelak
Ms. C. A. Leonard
Mrs. T. M. McRoberts
" Mrs. V. M. Muehlendyck
Mr. R. F. Potter
Mr. D. S. Williams

AGREED TO AND ACCEPTED THIS THE - DAY OF : , 2005.
MASSEY COAL SALES COMPANY

By:
ITs:

AGREED TO AND ACCEPTED THIS THE DAY OF _ 2005.

- MASSEY UTILITY SALES COMPANY

BY:
ITs:




MASSEY A RAIL

ATTACHMENT 1

2004 CARRYOVER TONS
|
2004 Contract 1 Price b ]
: - 2005 Contract 1 Price WS 150,000 tons ends 3/31/05 2
Undership 2004 208,269,75 2005 Contract 2 Price @l 720,000 tons 1/1 - 12/31/05 3
TONS BALANCE

2005 PURCHASED YTD REMAINING

JAN 48,509.08 48,509.08 : 159,760.67

FEB 29,423.05 77,932.13 S 130,337.62

MAR 48,639.80 126,571.93 , 81,697.82

APR

MAY

JUN

JUL

AUG

SEP

ocT

NOV

DEC

Tons Rate Dollars

W% e maining 2004 C/O tons
2005 Contract 1 tons: 1/1-3/31/05

Contract 2 tons: 1/1 -12/31/05

81,697.52 e § e
150,000.00_ S

231,697.82

RN Tv-h

720,000.00 -__&
951,697.82 $ GUEP Wtd Avg Rate -



@ Progress Energy

February 4, 2004

Mr. Tom Scholl

Keystone Coal Company
1375 Jackson Street, Suite 401
Ft. Myers, Florida 33901

Dear Mr. Scholl:

This letter will confirm our acceptance of your offer of February 3,2004, wherein Keystone Coal
Company offered to sell and Progress Fuels Corporation (PFC) agreed to purchase 10,000 tons
per month of 1.2 LB/S0O; “compliance” sulfur coal during the period of March 1, 2004, through
December 31, 2004. | ' . ’ _

- This coal shall be prepared so as to be free of excess q.uanﬁties- of bone, slate, shale, fire clay,
wood, rock, loose clay, and other impurities and are expected to meet the following.

specifications on an “as-received” basis:

Tl 5 SPECIFICATION - - SR
‘t' TONNAGE " 10,000 TONS
Size 2 x0”
' 50% <%
SULFUR ‘ 1.2 LB SO» MAXIMUM
ASH , . 14.00% MaAXIMUM
MOISTURE ' , - 10.0% MAaxiMuM
AFT (H = W REDUCING)) 2,700 DEGREES FAHRENHEIT MINIMUM
VOLATILE o 30% MINIMUM
BTu : 12,200/ LB GUARANTEED

The price on this coal will be SgiliifPper ton f.0.b. barge (Marmet Pool Kanawha River), and will
be based on a guarantee of 12,200 Btu/LB. Premium or penalty, if any, will be computed from.
the guarantee at the rate of il per 100 Btu on a weighted shipment basis. Invoices, reflecting
premiumypenalty calculations, are payable fifteen (15) days from receipt and should be sent to
the attention of Ms, Carrie Leonard, Senior Accountant, at Progress Fuels Corporation, Post
Office Box 15208, St. Petersburg, Florida, 33733. '

These coals will be sampled and weighed as loaded in the barge. Sampling will be performed
by an independent contractor employed by PFC. These samples and weights will govern

payment. Excess loading costs resulting from your failure to. comply with the barge line’s
loading requirements will be for your account. '

Progress Fuals Corperation
200 Cennal Avenug
S, Petersburg, FL 33761



Mzr. Tom Scholl
February 4, 2004
Page 2

This coal will be shipped by barge on the river system. Coordination of these shipments will be
made with PFC's Mrs. Tina McRoberts at 727/824-6682. Coordination of sampling related
matters will be with PFC’s Mr. Roy F. Potter at 727/824-6684.

If you are in agreement with this Letter Agreement and the attached Terms and Conditions,
which constitutes our entire agreement, please indicate so by signing in the acceptance block on
both documents and returning one original for our files.

Thank you for working with us on this order. If you have any questions, please do not hesitate
to contact us. "

%
A. W. Pitcher :
VicePresident — Codl Procurement

AWP/r0
Attachment .

‘cc/att; Mrs. D. M. Davis
Mrs. M, J. Kuderick
Mr. F. M. Lelak
Ms. C. A. Leonard
Mrs. T. M. McRoberts
Mrs. V. M. Muehlendyck
Mr. R. F. Potter
Mr. D. 8. Williams

74

Agreed to and accepted this the /S = day of ﬂ Pese , 2004

Key:tone Coal Com

Sy

Its: ﬁeﬁmsur




TERMS AND CONDITIONS
MADE A PART OF
LETTER AGREEMENT DATED FEBRUARY 4, 2004

These Terms and Conditions shall be a part of, and incorporated in, the above-'\dentiﬁed Letter
Agreement Commencement of deliveries by Seller shall constitute acceptance of all the terms

stated in the Letter Agreement, as well as all of the following General Terms and Conditions
even advance of Seller’s signature.

All coal purchased hereunder shall be received subject to Purchaser's right of inspection and
rejection. Rejected coal will be held at Seller's risk for a reasonable time and will be réturmed or
disposed of according to Seller's instructions and at Seller's expense. The net proceeds of any
such disposition will be credited to Seller's account. Payment in whole or in part by Purchaser

for coal purchased hereunder shall not constitute an acceptance of coal, which is rightfully
rejected.

Should Seller default in whole or in part as to quantity or quality of coal under this Letter
Agreement, Purchaser shall have, in addition to any other rights it may have at law or-in equity,
the right to acquire suitable substitute or replacement coal. In such event, Seller shall reimburse
Purchaser for the amount by which the cost of substitute or replacement coal exceeds the price
of coal under the Letter Agreement. The quality analysis performed by an independent certified
testing company selected by Purchaser would be final and binding as te all questions of quality.

If shipment is not made of coal to be supplied hereunder by the date specified on the front of the
~ Letter Agreement and deferred shipment has not been appraved by Purchaser, Purchaser shall
not be required to accept delivery of such shipments or Purchaser may elect to accept such
shipments without prejudice to its rights hereunder. if at any time, Seller has reason to believe
that deliveries will not be made as scheduled, he shall immediately give written notice setting

forth the cause of the anticipated delay. Seller shall be responsible for any demurrage as the
result of this delay.

For purposes of these Terms and Conditions, a "shnpment“ shall mean the quantity actually
received in any vessel, barge, or unit train. If the coal delivered hereunder in any single shipment
fails to meset any of the specifications set out in the Letter Agreement other than sulfur content,
Purchaser shall have each of the following options to be exercised in its sole discretion:

1. Purchaser may notify Seller that Purchaser will accept such coal subject to and in
accordance with the provisions set forth in the Letter Agreement; provided, however, that
Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser's right

at any time thereafter to exercise any of the other options set farth herein with respect to
subsequent deliveries of coal hereunder; or

2, Purchaser will have the option to reject any shipment which exceeds any of the
minimum/maximum specifications listed in the Letter Agreement, and Purchaser may notify
Seller to suspend further deliveries of coal hereunder until Seller demonstrates to

- Purchaser's sole satisfaction that it can deliver coal that will conform on a per shipment
basis to the specifications set forth in Letter Agresment; provided, however, that

—f



Purchaser’s exercise of this option shall in'no way constitute a waiver of Purchaser's right
at any time thereafter {o exercise any of the other options set forth herein with respect to
subsequent deliveries of coal hereunder. If Seller fails to make the above demonstration to
Purchaser's salisfaction within thirty (30) days after notice by Purchaser, Purchaser shall
have the right to terminate or cancel this Agreement and, in addition, pursue every other
remedy provided by law or equity. Should legal proceedings be instituted by Purchaser to
recoup its losses or damage hereunder, it shall, in addition, be entitled to recover from

Seller all court costs, reasonable attorney's fees and any expenses incurred by
Purchaser, incident to such proceeding.

Should Seller become insolvent, or a voluntary or involuntary petition is filed as to Seller under
the United States Bankruptcy Code, or a receivership or similar proceeding be filed as to Seller,.
the Purchaser may, at its option and in its sole discretion anytime thereafter upon giving written
notice, terminate the Letter Agreement in whole or in part. The foregomg remedy of Purchaser is

not to be considered exclusive, but shall be cumulative and be in addition to any other remedies
of Purchaser as provided herein.

As used herein, the term "force majeure” shall mean any event beyond the control and without fault
or negligence of the party affected thereby and which, by the exercise of reasonable diligence or
the incurring of reasonable expense, such party is unable to prevent or overcome, regardless of
whether such event was foreseeable, including, without limitation, act of God, act of public.
authorities (including courts and commissions of comipetent jurisdiction), act of the public enemy,
insurrection, riot, labor dispute, labor or material shortage, fire, expiosion, flood, breakdown of or
damage to plant equipment or facilities (including emergency outages of equipment or faciiities to
make repairs to avoid breakdowns thereof or damage thereto), interruption to transportation or
transportation delay, river freeze-up, embargo, order or act of civil or military authority, legistative, -
regulatory, permitting, judicial rule or order adopted, amended or newly interpreted subsequent to
the date of the Letter Agreement and any other event of a similar or dissimilar nature which wholly -
or part:ally prevents the mining, hauling, handling, processing or loading of coal by Seller or the
receiving, handling, transporting and/or delivering by Purchaser’s carrier thereof or the accepting,

handling, utilizing and/or unloading thereof by Purchaser or Purchaser’s intended buyer, Progress
Energy Fiorida (PEF).

in the event performance of Seller's obligations hereunder or Purchaser’s obligations hereunder is
made impossible, impractical or illegal by reason of force majeure (other than obligations to pay or
expend money for or in connection with the performance of the fransactions.contemplated by the
Letter Agreement) and such party promptly gives to each other party hereto written notice of the
details thereof, then the obligations of the parties hereto shall be totally excused to the extent made
necessary by such ferce majeure and during its continuance; provided, however, that such party
giving such notice shall use its best efforts to eliminate such force majeure to the extent
economically feasible to do so and with a minimum of delay. Any deficiencies in deliveries of coal
hereunder as a result of force majeure shall not be made up except at the sole discretion of the
Purchaser. In the event force majeure results in a partial reduction in the total quantity of coal Seller
is obligated to deliver hersunder, the quantity of coal Seller shall be obligated to deliver to
Purchaser hereunder during the continuance of such force majeure shall be limited to the amount
of coal required to be delivered during such period but for this section multiplied by a fraction, the
denominator of which is the production capacity of the Coal Property immediately prior to such

force majeure and the numerator of which is the production capacity of the Coal Property during
the continuance of such force majeure.



in the event that restrictions are imposed during the term of the Letter Agreement by governmental
bodies, agencies, entities, officials or courts which preclude or restrict PEF from burning coal of the
specifications hereunder, such restriction shall be deemed to be an event of force majeure under
the Letter Agreement unless its effect can be avoided in a lawful manner and will not, in PEF’s sole

judgment, result in unreasonable expense to PEF, the obligations of the parties hereto shall be
totally excused during the continuance of such force majeure.

Seller shall not, without Purchaser’s prior written consent, which consent will not unreasonably
be withheld, (i) make any assignment or transfer of the Letter Agreement, by operation of law or
otherwise, including without limitation any assignment, encumbrance or transfer as security for
any obligation, or (i) assign or transfer the right or duty to perform any obligation of Selier
hereunder; provided, however, that Seller may assign the right to receive payments for coal sold
hereunder directly from Purchaser to a lender as part of any accounts receivable financing or
other revolving credit arrangement which Seller may have now or at any time during the term of
the Letter Agreement. Seller may assign the Letter Agreement to an affiliate of Seller, or as part
of a merger or consalidation, involving Seller, provided, however, that in the case of an

assignment to an affiliate, Seller shall remain liable for the performanCe and for the obligations
of the assignee.

The terms and provisions hereof shall be construed and enforced in accordance with the laws of
the state of West Virginia.

Each party shall maintain the terms of the Letter Agreement and any information or data relating
hereto, including site visits, in confidence and, except as may be required by law, shall not
disclose such information or data or any other information concerning the performance or
administration of the Letter Agreement to any other party other than a party's officers, directors,

members, employees, contractors, agents, attorneys, accountants or financial advisers who
have a need to have access thereto or as required by applicable law, regulation or judicial or
governmental order. If either party is required to disclose any information required by this
Section to be maintained as confidential in a judicial, administrative or governmental
proceeding, such party shall give the other party at least ten (10) days prior written notice
(unless less time is permitted by the -applicable proceeding) before disclosing any such
information in any such said proceeding and, in making such disclosure, the party required to
disclose the information shall disclose onily that portion thereof required to be disclosed and
shall take all reasonable efforts to preserve the confidentiality thereof, including obtaining
protective orders and supporting the other party in intervention. Nothing contained herein shall
obligate either party to disclose to the other party any information that would be prohibited from
disclosure under confidentiality agreements with third parties, including, without limitation,
licenses; and any such information shall only be disclosed to the other party after appropriate:
confidentiality agreements have been entered into or appropriate consents obtained. The terms

and provisions of this Section shall survive the termination of the Letter Agreement for a period
of two (2) years.

The terms and conditions set forth herein constitute a complete and exclusive statement of
agreement between the parties hereto, regardless of any terms contained in any order,
acknowledgment or any other instrument. No statements or agreements, oral or written, not
contained herein shall vary or modify the terms hereof. Neither party shall claim any
amendments, modifications, or release from any provisions hereof unless the same is in writing
signed by each of the parties hereto and specifically states the same is an amendment to the
Letter Agreement. Waiver by either party hereto of any breach by the other party of the terms
and conditions hereof shall not be construed as a waiver of any other breach.

y
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Selier, for itself and its successors and assigns, agrees to indemnify, defend and hold
Purchaser and its affiliates and their respective directors, officers, employees and agents
harmless from and against all (a) claims, demands, damages, actions and causes of actions,
and costs and expenses in connection therewith or related thereto (including without limitation
attorney’s fees and court costs) arising from property damage, bodily injury or death of third
parties, directly caused by Seller's unlawful or negligent performance under the Letter
Agreement, and (b) all fines, penalties, costs, losses or expenses incurred by Purchaser by
reason of Seller's violation of any applicable federal, state and local laws, ordinances or
regulations directly related to producing, supplying, transporting, delivering or using coal under
the Letter Agreement. Purchaser shall give Seller prompt written notice of any claim, demand or
suit of which Purchaser receives notice arising out of or in connection with the Letter Agreement
and covered by this indemnity. Purchaser shall have the right to reasonably participate in any
defense provided by Seller, including the selection of local counsel. The indemnification
provision shall survive the expiration or earlier termination of the Letter Agreement.

Seller agrees to conform to Purchaser’s environmental, health, and safety standards as follows:

1. Compliance and Indemnification. Seller shall comply with all applicable EHS laws and

shall indemnify Purchaser against any EHS claims and costs arising from Seﬂers
performance under the Letter Agreement.

2. Audits. Purchaser may audit Seller's EHS compliance. Within thirty (30) days of
Purchaser's request, Seller shall deliver to Purchaser (1) ali records regarding (a) Seller's
actual or alleged viclations of EHS laws and (b) EHS claims asserted against Seller, in
each case in the five year period preceding Purchaser's request and (2) any executed
consent form(s) necessary for Purchaser to obtain from regulatory agencies and other third
parties information regarding Seller's EHS compliance. :

3. Definitions (as used in the Letter Agreement).

a. Claim means administrative, reguiatory or judicial action, suite, dispute, liability,
judgment, penalty, damages, directive, order or claim.

b. EHS means relating to the management of any material or the protection of human

health, public safety, cccupational/mine safety and health, the environment or
natural resources.

c. Indemnify means to indemnify, defend, and reimburse the indemnitee and its
- successors and assigns on an after-tax basis.

d. Law means any binding authornty demand, or permitting requirement |ssued by a
legislative, judicial, or executive governmental body.

e. Manage or management, with respect to any material, means the manufécture,
disturbance, generation, use, fransportation, emission, discharge, treatment,
storage, disposal, release, or threatened release thereof,

Further (a) Notwithstanding any provision in the Letter Agreement to the contrary, neither party
shall be liable hereunder for incidental, special, punitive, consequential or other indirect loss or
damage, or for lost profits, business, tax credits or any other special or incidental loss or



damage. The parties further agree that the waivers and disclaimers of liability expressed in this
Letter Agreement shall survive termination of the Letter Agreement, and shall apply whether in
contract, equity, tort or otherwise, even in the event of the fault, negligence, including scle
-negligence, strict liability or breach of warranty of any party released or whose liabilities are
waived or disclaimed. Except as otherwise provided, neither party makes any warranties or
guarantees to the other, either express or implied, with respect to the subject matter of the
Letter Agreement, and both parties disclaim and waive any implied warranties or warranties
imposed by law, (b) Notwithstanding any provision of the Letter Agreement to the contrary, the
‘parties recognize the Purchaser is a corporation formed under the laws of the State of Florida
and the Seller is a company formed under the laws of the State of Pennsylivania and that no
past, present or future shareholder, officer, director, member or manager of either party shall
have any personal liability for any obligation whatsoever or howsoever arising (including under
contract or in tort or equity) under or with respect to the Letter Agreement or the transaction
contemplated hereby, or applicable law with respect thereto. Neither Purchaser nor Seller shall
(i) assert or seek to assert any claim against, (i) name in any civil action. or proceeding or
arbitration, or (iil) seek or obtain any judgment, order or decree against any member, manager,

shareholder, officer, employee, agent or representative of Purchaser or Seller, with respect to
Purchaser’'s or Seller's obligations under the Letter Agreement.

If Purchaser and Seller are each required to pay any amount {o each other, then such amounts
with respect to each other may be aggregated and the Purchaser and Seller may discharge
their obligations to pay through netting, in which case the Purchaser or Seller, if any, owing the
greater aggregate amount may pay o the other party the difference between the amounts
owed. The Purchaser or Seller reserves to itself all rights, setoffs, counterclaims, and other
remedies and defenses consistent with this Letter Agreement, to the extent not expressly herein
waived or denied, which the Purchaser or Seller has or may be entitled to arising from or out of
this Lelter Agreement. The obligations to make payment under this Letter Agreement may be
offset against each other, setoff or recouped there from. For the purpose of this section only,

Purchaser and Seller shall also mean any affiliates, subsidiaries, or other related entities of
Purchaser and Seller.

Additionally, Seller represents to and covenants with Purchaser that it has obtained and will
maintain or cause to be maintained at its expense:

1. At a2 minimum, Automobile Liability Insurance applying to own, non-owned and hired
vehicles with a fimit of $1 Million combined single limit coverage per occurrence.

Additionally, Umbrella Liability coverage with a minimum of $1 Milion limit per
occurrence is desired. .

2. Workers' Compensation, Employees’ Liability insurance with a minimum of $500,000 |
Accident, $500,000 Disease and $500,000 Employee coverage.

3. Employers' Liability Insurance with a minimum of $1 Million coverage per claim.

The Letter Agreement dated February 4, 2004, and these Terms and Conditions constitute the
agreement in total between the parties. Neither party hereto shall claim any amendments,
modifications, or release from any of the provisions hereof uniess the same is in writing, signed
by each of the parties hereto and specifically states the same is an amendment to the Letter
Agreement and these Terms and Conditions. Waiver by either party of any part of the Letter

Agreement or these Terms and Conditions shall not be construed as a waiver of any other
breach.



These Terms and Conditions may be executed in any number of counterparts, including by

means of facsimile signatures, each of which shall be an original, but all of which together shall
constitute one and the same instrument.

4
Agreed to and accepted this %

—_
day of 7?.{5/’&/@#;{) , 2004,

“Seller”

= W[
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( § Pro’g_i'ess Energy

April 28, 2005

Mr. Mike Gatens

Keystone Coal Company
1375 Jackson Street, Suite 401
Ft. Myers, Florida 33901

Dear Mr. Gatens:

This letter will confirm our acceptance of Keystone Industries’ offer of April 27, 2005, wherein
Keystone Coal Company offered to sell and Progress Fuels Corporation (PFC) agreed to
purchase 10,000 tons of 1.2 LB/SO: “compliance” sulfur coal during April of 2005. '

'This coal shall be prepared so as to be free of excess quantities of bone, slate, shale, fire clay,
wood, rock, loose clay, and other impurities and are expected to meet the followmg
specifications on an “as-received” ba51s :

SPECIFICATION .~ -+ 1 T=ilis
TONNAGE , ‘ 10,000 TONS
SIZE : 2" x0"
: 50% <%
SULFUR 1.2 LB SO; MAXIMUM
ASH : - 13.00% MAXIMUM
MOISTURE 8.0% MAXIMUM .
AFT (H = W REDUCING)) 2650 DEGREES FAHRENHEIT MINIMUM
VOLATILE - 32.0 MINIMUM :
BTU - © 12,000/LB GUARANTEED

The price on this coal will be Wil f.0.b. gulf barge at International Marine Terminals (IMT) in
New Orleans, Louisiana, and will be based on a guarantee of 12,000 Btu/LB. Premium or
penalty, if any, will be computed from the guarantee at the rate of @i per 100 Btu on a
weighted shipment basis. Invoices, reflecting premium/penalty calculations, are payable fifteen
(15) days from receipt and should be sent to the attention of Ms. Carrie Leonard at Progress
Fuels Corporation, Post Office Box 15208, St. Pete;sburg, Florida, 33733.

This coal is currently in inventory at IMT and will be sampled as loaded into the barge at IMT
by an independent contractor employed by PFC. These samples will govern payment Weights
will be determined by draft survey.

This coal will be shipped by barge. Coordination of these shipments will be made with PFC’s
Mrs. Tina McRoberts at 727/824-6682. Coordination of sarnplmg related matters will be with
PFC’s Mr. Roy F. Potter at 727/824-6684.

Progress Fuels Corporation
200 Central Avenue
St. Petersburg, FL 33701



Mr. Mike Gatens
April 28, 2005
Page 2

If you are in agreement with this Letter Agreement and the attached Terms and Conditions,
which constitutes our entire agreement, please indicate so by signing in the acceptance block on
both documents and returning one original for our files.

Thank you for working with us on this order. If you have any questions, please do not hesitate
to contact us. ' .

Vice Président — Coal Prccurement
AWP/ro
Attachment _

cc/att. Mrs. D. M. Davis
Mrs. A. B. Futrell
Mz. F. M. Lelak
Ms. C. A. Leonard
Mrs. T. M. McRoberts
Mrs. V. M. Muehlendyck
Mr. R. F. Potter
Mr. D. 5. Williams

Agreed to and accepted this the P day of __ e A _, 2005.

Keystone Coal Company

By:_\) \\’\M

 Its: Eﬂscuie-«uLU\C_i \%g\éq.;‘v




TERMS AND CONDITIONS
MADE A PART OF
LETTER AGREEMENT DATED APRIL 28, 2005

These Terms and Conditions shall be a part of, and incorporated in, the above-identified Letter
Agreement. Commencement of deliveries by Seller shall constitute acceptance of all the terms
- stated in the Letter Agreement, as well as all of the following General Terms and Conditions
even advance of Seller’'s signature.

All coal purchased hereunder shall be received subject to Purchaser's right of inspection and
rejection. Rejected coal will be held at Seller’s risk for a reasonabie time and will be returned or
disposed of according to Seller's instructions and at Seller's expense. The net proceeds of any
such disposition will be credited to Seller's account. Payment in whole or in part by Purchaser
for coal purchased hereunder shall not constltute an acceptance of coal, which is rightfully
rejected.

Should Seller default in whole or in part as to quantity or quality of coal under this Letter
Agreement, Purchaser shall have, in addition to any other rights it may have at law or in equity,
the right to acquire suitable substitute or replacement coal. In such event, Seller shall reimburse
Purchaser for the amount by which the cost of substitute or replacement coal exceeds the price
of coal under the Letter Agreement. The quality analysis performed by an independent certified
testing company selected by Purchaser would be final and binding as to all questions of quality.

If shipment is not made of coal to be supplied hereunder by the date specified on the front of the

Letter Agreement and deferred shipment has not been approved by Purchaser, Purchaser shall

~ not be required to accept delivery of such shipments or Purchaser may elect to accept such

shipments without prejudice to its rights hereunder. If at any time, Seller has reason to believe

that deliveries will not be made as scheduled, he shall immediately give written notice setting

forth the cause of the anticipated delay. Seller shall be responsible for any demurrage as the
result of this delay : v

For purposes of these Terms and Conditions, a “"shipment" shall mean the quantity actually
received in any vessel, barge, or unit train. If the coal delivered hereunder in any single shipment
fails to meet any of the specifications set out in the Letter Agreement other than sulfur content,
Purchaser shall have each of the following options to be exercised in its sole discretion: |

1. Purchaser may notify Seller that Purchaser will accept such coal subject to and in
accordance with the provisions set forth in the Letter Agreement; provided, however, that
Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser's right |
at any time thereafter to exercise any of the other optnons set forth herein with respect to
subsequent deliveries of coal heréunder; or

2. Purchaser will have the option to reject .any shipment which exceeds any of the
minimum/maximum specificafions listed in the Letter Agreement, and Purchaser may notify
Selier to suspend further deliveries of coal hereunder until Seller demonstrates to
Purchaser's sole satisfaction that it can deliver coal that will conform on a per shipment
basis to the specifications set forth in Letter Agreement; provided, however, that

—



Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser’s right
at any time thereafter to exercise any of the other options set forth herein with respect to
subsequent deliveries of coal hereunder. If Seller fails to make the above demonstration to.
Purchaser's satisfaction within thirty (30) days after notice by Purchaser, Purchaser shall

-~ have the right to terminate or cancel this Agreement and, in addition, pursue every other
remedy provided by law or equity. Should legal proceedings be instituted by Purchaser to
recoup its losses or damage hereunder, it shall, in addition, be entitled to recover from
Seller all court costs, reasonable attorney’s fees and any expenses incurred by
Purchaser incident to such proceeding.

Should Seller become insolvent, or a voluntary or involuntary petition is filed as to Seller under
the United States Bankruptcy Code, or a receivership or similar proceeding be filed as to Selier,
the Purchaser may, at its option and in its sole discretion anytime thereafter upon giving written
notice, terminate the Letter Agreement in whole or in part. The foregoing remedy of Purchaser is

not to be considered exclusive, but shall be cumulatrve and be in addition to any other remedies
of Purchaser as provided herein. ‘

As used herein, the term "force majeure" shall mean any event beyond the control and without fauit
or negligence of the party affected thereby and which, by the exercise of reasonable diligence or
" the incurring of reasonable expense, such party is unable to prevent or overcome, regardless of
whether such event was foreseeable, including, without limitation, act of God, act of public
authorities (including courts and commissions of competent jurisdiction), act of the public enemy,
insurrection, riot, labor dispute, labor or material shortage, fire, explosion, flood, breakdown of or
damage to plant equipment or facilities (including emergency outages of equipment or facilities to
make repairs to avoid breakdowns thereof or damage thereto), interruption to transportation or
transportation delay, river freeze-up, embargo, order or act of civil or military authority, legislative,
regulatory, permitting, judicial rule or order adopted, amended or newly interpreted subsequent to
the date of the Letter Agreement and any other event of a similar or dissimilar nature which wholly
or partially prevents the mining, hauling, handling, processing or loading of coal by Seller or the
receiving, handling, transporting and/or delivering by Purchaser's carrier thereof or the accepting,
handling, utilizing and/or unloading thereof by Purchaser or Purchaser's intended buyer, Progress
Energy Florida (PEF). :

In the event performance of Seller's obligations hereunder or Purchaser’s obligations hereunder is
made impossible, impractical or illegal by reason of force majeure (other than obligations to pay or
expend money for or in connection with the performance of the transactions .contemplated by the
Letter Agreement) and such party promptly gives to each other party hereto written notice of the
details thereof, then the obligations of the parties hereto shall be totally excused to the extent made
necessary by such force majeure and during its continuance; provided, however, that such party
giving such notice’ shall use its best efforts to eliminate such force majeure to the extent
economically feasible to do so and with a minimum of delay. Any deficiencies in deliveries of coal
hereunder as a result of force majeure shall not be made up except at the sole discretion of the
Purchaser. In the event force majeure results in a partial reduction in the total quantity of coal Seller
is obligated to deliver hereunder, the quantity of coal Seller shall be obligated to deliver to
Purchaser hereunder during the continuance of such force majeure shall be limited to the amount
of coal required to be delivered during such period but for this section multiplied by a fraction, the
denominator of which is- the production capacity of the Coal Property immediately prior to such
force majeure and the numerator of which is the productlon capacity of the Coal Property during
the continuance of such force majeure. _



in the event that restrictions are imposed during the term of the Letter Agreement by governmental
bodies, agencies, entities, officials or courts which preclude or restrict PEF from burning coal of the
specifications hereunder, such restriction shall be deemed to be an event of force majeure under
the Letter Agreement uniess its effect can be avoided in a lawful manner and will not, in PEF's sole
judgment, result in unreasonable expense to PEF, the obligations of the parties hereto shall be
totally excused during the continuance of such force majeure.

Seller shall not, without Purchaser’s prior written consent, which consent will not unreasonably
be withheld, (i) make any assignment or transfer of the Letter Agreement, by operation of law or
otherwise, including without limitation any assignment, encumbrance or transfer as security for
any obligation, or (ii) assign or transfer the right or duty to perform any obligation of Selier
hereunder; provided, however, that Seller may assign the right to receive payments for coal sold
hereunder directly from Purchaser to a lender as part of any accounts receivable financing or
other revolving credit arrangement which Seller may have now or at any time during the term of
the Letter Agreement. Seller may assign the Letter Agreement to an affiliate of Seller, or as part
of a merger or consolidation, involving Seller, provided, however, that in the case of an
‘aSS|gnment to an affiliate, Seller shall remain liable for the performance and for the obhgatlons
of the assignee.

The terms and provisions hereof shall be construed and enforced in accordance with the laws of
the state of West Virginia.

Each party shall maintain the terms of the Letter Agreement and any information or data relating
hereto, including site visits, in confidence and, except as may be required by law, shall not
disclose such information or data or any other information concerning the performance or
administration of the Letter Agreement to any other party other than a party’s officers, directors,
members, employees, contractors, agents, attorneys, accountants or financial advisers who
have a need to have access thereto or as required by applicable law, regulation or judicial or
governmental order. If either party is required to disclose any information required by this
Section to be maintained as confidential in a judicial, administrative or governmental
proceeding, such party shall give the other party at least ten (10) days prior written notice
(uniess less time is permitted by the applicable proceeding) before disclosing any such
information in any such said proceeding and, in making such disclosure, the party required to
disclose the information shall disclose only that portion thereof required to be disclosed and
shall take all reasonable efforts to preserve the confidentiality thereof, including obtaining
protective orders and supporting the other party in intervention. Nothing contained herein shall
obligate either party to disclose to the other party any information that would be prohibited from
disclosure under confidentiality agreements with third parties, including, without limitation,
licenses; and any such information shall only be disclosed to the other party after appropriate
confidentiality agreements have been entered into or appropriate consents obtained. The terms
and provisions of this Section shall survive the termination of the Letter Agreement for a period
of two (2) years.

The terms and conditions set forth herein constitute a complete and exclusive statement of
agreement between the parties hereto, regardiess of any terms contained in any order,
acknowledgment or any other instrument. No statements or agreements, oral or written, not
contained herein shall vary or modify the terms hereof. Neither party shall claim any
amendments, modifications, or refease from any provisions hereof uniess the same is in writing
signed by each of the parties hereto and specifically states the same is an amendment to the
Letter Agreement. Waiver by either party hereto of any breach by the other party of the terms
and conditions hereof shall not be construed as a waiver of any other breach.

—3—



Seller, for itself and its successors and assigns, agrees to indemnify, defend and hold
Purchaser and its affiliates and their respective directors, officers, employees and agents
harmless from and against all (a) claims, demands, damages, actions and causes of actions,
and costs and expenses in connection therewith or related thereto (including without limitation
attorney’s fees and court costs) arising from property damage, bodily injury or death of third -
parties, directly caused by Seller's unlawful or negligent performance under the Letter
Agreement, and (b) all fines, penalties, costs, losses or expenses incurred by Purchaser by
reason of Seller's violation of any applicable federal, state and local laws, ordinances or
regulations directly related to producing, supplying, transporting, delivering or using coal under
the Letter Agreement. Purchaser shall give Seller prompt written notice of any claim, demand or
suit of which Purchaser receives notice arising out of or in connection with the Letter Agreement
and covered by this indemnity. Purchaser shall have the right to reasonably participate in any
defense provided by Seller, including the selection of local counsel. The indemnification
provision shall survive the expiration or earlier termination of the Letter Agreement.

Seller agrees to conform to Purchaser's environmental, health, and safety standards as follows:

1. Compliance and Indemnification. Seller shall comply with all applicable EHS laws and
shall indemnify Purchaser against any EHS claims and costs arising from Selier's
performance under the Letter Agreement.

2. Audits. Purchaser may audit Seller’'s EHS compliance. Within thity (30) days of
Purchaser's request, Seller shall deliver to Purchaser (1) all records regarding (a) Seller's
actual or alleged violations of EHS laws and (b) EHS claims asserted against Seller, in
each case in the five year period preceding Purchaser's request and (2) any executed
consent form(s) necessary for Purchaser to obtain from regulatory agencies and other third -

- parties information regarding Seller's EHS compliance.

3. Definitions (as used in the Letter Agreement).

a. Claim means administrative, regUlatOry or judicial action, suite, dispute, liability,
judgment, penalty, damages, directive, order or claim.

b. EHS means relating to the management of any material or the protection of human
health, public safety, occupational/mine safety and health the environment or
natural resources.

- C. Indemnify means to indemnify, defend, and reimburse the mdemnltee and its
successors and assigns on an after-tax basis.

d. Law means any blndlng authority, demand, or permlttmg requirement tssued by a
legislative, judicial, or executive governmental body.

- e. Manage or management, with respect to any material, means the manufacture,
disturbance, generation, use, transportation, emission, discharge, treatment,
storage, disposal, release, or threatened release thereof.

Further (a) Notwithstanding any provision in the Letter Agreement to the contrary, neither party
shall be liable hereunder for incidental, special, punitive, consequential or other indirect loss or
damage, or for lost profits, business, tax credits or any other special or incidental loss or

—_l



damage. The parties further agree that the waivers and disclaimers of liability expressed in this
Letter Agreement shall survive termination of the Letter Agreement, and shall apply whether in
contract, equity, tort or otherwise, even in the event of the fault, negligence, including sole
negligence, strict liability or breach of warranty of any party released or whose liabilities are
waived or disclaimed. Except as otherwise provided, neither party makes any warranties or
guarantees to the other, either express or implied, with respect to the subject matter of the
- Letter Agreement, and both parties disclaim and waive any implied warranties or warranties
imposed by law, (b) Notwithstanding any provision of the Letter Agreement to the contrary, the
parties recognize the Purchaser is a corporation formed under the laws of the State of Florida
and the Seller is a company formed under the laws of the State of Florida, and that no past,
present or future shareholder, officer, director, member or manager of either party shall have
any personal liability for any obligation whatsoever or howsoever arising (ificluding under
contract or in tort or equity) under or with respect to the Letter Agréement or the transaction
contemplated hereby, or applicable law with respect thereto. Neither Purchaser nor Seller shall
(i) assert or seek to assert any claim against, (i) name in any civil action or proceeding or
arbitration, or (iii) seek or obtain any judgment, order or decree against any member, manager,
shareholder, officer, employee, agent or representative of Purchaser. or Seller, with respect to
Purchaser’s or Seller's obligations under the Letter Agreement.

If Purchaser and Seller are each required to pay any amount to each other, then such amounts
with respect to each other may be aggregated and the Purchaser and Seller may discharge
© their obligations to pay through netting, in which case the Purchaser or Seller, if any, owing the
greater aggregate amount may pay to the other party the difference between the amounts
owed. The Purchaser or-Seller reserves to itself all rights, setoffs, counterclaims, and other
remedies and defenses consistent with this Letter Agreement, to the extent not expressly herein
waived or denied, which the Purchaser or Seller has or may be entitied to arising from or out of
this Letter Agreement. The obligations to make payment under this Letter Agreement may be
offset against each other, setoff or recouped there from. For the purpose of this section only,
Purchaser and Seller shall also mean any affiliates, subsidiaries, or other related entities of
Purchaser and Selier.

Additionally, Seller represents to and covenants with Purchaser that it has obtained and will
maintain or cause to be maintained at its expense:

1. At a minimum, Automobile Liability Insurance applying to own, non-owned and hired
vehicles with a limit of $1 Million combined single limit coverage per occurrence.
Additionally, Umbrella Liability coverage with a minimum of $1 Million limit per .
occurrence is desired. .

2. Workers' Compensation, Employees’ Liability insurance with a minimum of $500,000
Accident, $500,000 Disease and $500,000 Employee coverage.

3. Employers' Liability Insurance with a minimum of $1 Million coverage per claim.

- The Letter Agreement dated April 28, 2005, and these Terms and Conditions constitute the
agreement in total between the parties. Neither party hereto shall claim any amendments,
modifications, or release from any of the provisions hereof unless the same is in writing, signed
by each of the parties hereto and specifically states the same is an. amendment to the Letter
Agreement and these Terms and Conditions. Waiver by either party of any part of the Letter
Agreement or these Terms and Conditions shall not be construed as a waiver of any other
breach.



These Terms and Conditions may be executed in any number of counterparts, including by

means of facsimile signatures, each of which shall be an original, but all of which together shall
constitute one and the same instrument.

Agreed to and accepted this 9? ‘day of '%ﬁ-. , 2005.
—_— 4 4

“Seller”

BYIM@;@ xﬁj\ Q‘!W'
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g% “2) Progress Energy

May 3, 2005

SENT V1A FAX NO. 859-525-4052

Mr. Steven E. Weber

Emerald International Corporation
6895 Burlington Pike

Florence, Kentucky 41042

Dear Mr. Weber:

This letter will confirm Progress Fuels Corporation’s (PFC) acceptance of Emerald International
Corporation’s offer made April 12, 2005, wherein PFC agrees to purchase approximately 2,000
tons of compliance sulfur coal for dehvery during May 2005. -

This coal shall be prepared so as to be free of excess quantities of bone, slate, shale, fire clay,
wood, rock, loose clay, and other impurities and are expected to meet the following
specifications on an “as-received” basis:

O O
TONNAGE (APPROXIMATE) , 2,000
SIZE ) 2” X 0"
SULFUR 1.2LBSO,
ASH 8%
MOISTURE 10%
ASH SOFTENING TEMPERATURE 2600 DEGREES FAHRENHEIT MINIMUM
VOLATILE . - ‘ - 32.0%
BTU - 12,000
GRIND . 45.0 HARDGROVE

The price on this coal will be #illl f.o.b. gulf barge at International Marine Terminals (IMT) in
New Orleans, Louisiana. Premium or penalty, if any, will be computed from the guarantee at

the rate of Wl per 100 Btu on a weighted shipment basis. Invoices are payable by wire transfer -

upon receipt and should be sent to the attention of Mrs. Virginia M. Muehlendyck, Progress
Fuels Corporation, Post Offlce Box 15208, St. Petersburg, Florida, 33733

This coal is currently in inventory at IMT and will be sampled as loaded into the barge at IMT
by an independent contractor employed by PFC, as a quahty venﬁcatlon only Weights will be
determined by draft survey.

This coal will be shipped by barge. Coordi‘nation of this shipment will be made with PFC’s
Mrs. Tina McRoberts at 813/824-6682. Coordination of sampling related matters will be with
PFC’s Mr. Roy F. Potter at 813 /824-6684.

Progress Fuels Corporation
200 Central Avenue
St. Petersburg, FL 33701

\
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Mr. Steven E. Weber
May 3, 2005
Page 2

If you are in agreement with this Letter Agreement and the attached Terms and Conditions,'
which constitutes our entire agreement, please indicate so by signing in the acceptance block on
both documents and returning one original for our files.

Thank you for working with us on this order If you have any questions, please do not hesitate
to contact us.

Sincerely,

o%W

A, W, Pitcher .
Vice President ~ Coal Procurement

AWP/ro
Attachment

cc: Mrs. D. M. Davis
Mrs. A. B. Futrell
Mr. F. M. Lelak"
Ms. C. A. Leonard
Mrs. T. M. McRoberts
Mrs. V. M. Muehlendyck
Mr. R. F. Potter
Mr. D. S. Williams

Agreed to and accepted this the day of ' , 2005.

Emerald International Corporation

By:
Its:




TERMS AND CONDITIONS
MADE A PART OF
LETTER AGREEMENT DATED MAY 3, 2005

These Terms and Conditions shall be a part of, and incorporated in, the above-identified Letter
Agreem'ent Commencement of deliveries by Seller shall constitute acceptance of all the terms
stated in the Letter Agreement, as well as all of the following General Terms and Condltlons
even advance of Seller’s signature. -

All coal purchased hereunder shall be received subject to Purchaser’s right of inspection and
rejection. Rejected coal will be held at Seller’s risk for a reasonable time and will be returned or
disposed of according to Seller's instructions and at Seller’s expense. The net proceeds of any
such disposition will be credited to Seller’s account. Payment in whole or in part by Purchaser
for coal purchased hereunder shall not constitute an acceptance of coal, which is rightfully

rejected.

Should Seller default in whole or in part as to quantity or quality of coal under this Letter
Agreement, Purchaser shall have, in addition to any other rights it may have at law or in equity,
the right to acquire suitable substitute or replacement coal. In such event, Seller shall reimburse
Purchaser for the amount by which the cost of substitute or replacement coal exceeds the price
of coal under the Letter Agreement. The quality analysis performed by an independent certified
testing company selected by Purchaser would be final and binding as to all questions of quality.

If shipment is not made of coal to be supplied hereunder by the date specified on the front of the
Letter Agreement and deferred shipment has not been approved by Purchaser, Purchaser shall
not be required to accept delivery of such shipments or Purchaser may elect to accept such
shipments without prejudice to its rights hereunder. If at any time, Seller has reason to believe
that deliveries will not be made as scheduled, he shall immediately give written notice setting
forth the cause of the anticipated delay. Seller shall be responsnble for any demurrage as the

~ result of this delay.

For purposes of these Terms and Conditions, a shlpment" shall mean the quantity actually
received in any vessel, barge, or unit train. If the coal delivered hereunder in any single shipment
fails to meet any of the specifications set out in the Letter Agreement other than sulfur content,
Purchaser shall have each of the following options to be exercised in its sole discretion:

1. Purchaser may notify Seller that Purchaser will accept such coal subject to and in
accordance with the provisions set forth in the Letter Agreement; provided, however, that
Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser’s right
at any time thereafter to exercise any of the other opt|ons set forth herein with respect to
subsequent deliveries of coal hereunder; or :

2. Purchaser will have the option to reject any shipment which exceeds any of the
minimum/maximum spegcifications listed in the Letter Agreement, and Purchaser may notify
Seller to suspend further deliveries of coal hereunder until Seller demonstrates to
Purchaser’s sole satisfaction that it can deliver coal that will conform on a per shipment
basis to the specifications set forth in Letter Agreement; provided, however, that
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Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser's right
at any time thereafter to exercise any of the other options set forth herein with respect to
subsequent deliveries of coal hereunder. If Seller fails to make the above demonstration to
Purchaser’s ‘satisfaction within thirty (30) days after notice by Purchaser, Purchaser shall
have the right to terminate or cancel this Agreement and, in addition, pursue every other
remedy provided by law or equity. Should legal proceedings be instituted by Purchaser to
recoup its losses or damage hereunder, it shall, in addition, be entitled to recover from
Seller all court costs, reasonable attorney's fees and any expenses incurred by
Purchaser, incident to such proceedmg

Should Seller become insolvent, or a voluntary or involuntary petition is filed as to Seller under
the United States Bankruptcy Code, or a receivership or similar proceeding be filed as to Seller,
the Purchaser may, at its option and in its sole discretion anytime thereafter upon giving written
notice, terminate the Letter Agreement in whole or in part. The foregoing remedy of Purchaser is
not to be considered exclusive, but shall be cumulative and be in addition to any other remedies
of Purchaser as provided herein.

As used herein, the term "force majeure” shall mean any event beyond the control and without fault

. or negligence of the party affected thereby and which, by the exercise of reasonable diligence or

the incurring of reasonable expense, such party is unable to prevent or overcome, regardless of
whether such event was foreseeable, including, without limitation, act of God, act of public
authorities (including courts and commissions of competent jurisdiction), act of the public enemy,
insurrection, riot, labor dispute, labor or material shortage, fire, explosion, flood, breakdown of or
damage to plant equipment or facilities (including emergency outages of equipment or facilities to
make repairs to avoid breakdowns thereof or damage thereto), interruption to transportation or
transportation delay, river freeze-up, embargo, order or act of civil or military authority, legislative,
regulatory, permitting, judicial rule or order adopted, amended or newly interpreted subsequent to
the date of the Letter Agreement and any other event of a similar or dissimilar nature which wholly
or partially prevents the mining, hauling, handling, processing or loading of coal by Seller or the
receiving, handling, transporting and/or delivering by Purchaser’s carrier thereof or the accepting,
handling, utilizing and/or unioading thereof by Purchaser or Purchaser's intended buyer, Progress
Energy Florida (PEF).

In the event performance of Seller’s obligations hereunder or Purchaser's obligations hereunder is

“made impossible, impractical or illegal by reason of force majeure (other than obligations to pay or

expend money for or in connection with the performance of the transactions contemplated by the
Letter Agreement) and such party promptly gives to each other party hereto written notice of the
details thereof, then the obligations of the parties hereto shall be totally excused to the extent made
necessary by such force majeure and during its continuance; provided, however, that such party
giving such notice shall use its best efforts to eliminate such force majeure to the extent
economically feasible to do so and with a minimum of delay. Any deficiencies in deliveries of coal
hereunder as a result of force majeure shall not be made up except at the sole discretion of the
Purchaser. In the event force majeure results in a partial reduction in the total quantity of coal Seller
is obligated to deliver hereunder, the quantity of coal Seller shall be obligated to deliver to
Purchaser hereunder during the continuance of such force majeure shall be limited to the amount
of coal required to be delivered during such period but for this section multiplied by a fraction, the
denominator of which is the production capacity of the Coal Property immediately prior to such
force majeure and the numerator of which is the production capacity of the Coal Property during
the continuance of such force majeure.



P

In the event that restrictions are imposed during the term of the Letter Agreement by governmental
bodies, agencies, entities, officials or courts which preclude or restrict PEF from burning coal of the
specifications hereunder, such restriction shall be deemed to be an event of force majeure under
the Letter Agreement unless its effect can be avoided in a lawful manner and will not, in PEF’s sole
judgment, resuit in unreasonable expense to PEF, the obligations of the parties hereto shall be
totally excused during the continuance of such force majeure.

Seller shall not, without Purchaser’s prior written consent, which consent will not unreasonably
be withheld, (i) make any assignment or transfer of the Letter Agreement, by operation of law or
otherwise, including without limitation any assignment, encumbrance or transfer-as security for
any obligation, or (ii) assign or transfer the right or duty to perform any obligation of Seller
hereunder; provided, however, that Seller may assign the right to receive payments for coal sold
hereunder directly from Purchaser to a lender as part of any accounts receivable financing or
other revolving credit arrangement which Seller may have now or at any time during the term of
the Letter Agreement. Seller may assign the Letter Agreement to an affiliate of Seller, or as part
of a merger or consolidation, involving Seller, provided, however, that in the case of an
a35|gnment to an affiliate, Seller shall remain liable for the performance and for the obligations
of the assignee.

The terms and provisions hereof shall be construed and enforced in accordance with the laws of
the state of West Virginia.

Each party shall maintain the terms of the Letter Agreement and any information or data relating
hereto, including site visits, in confidence and, except as may be required by law, shall not
disclose such information or data or any other information concerning the performance or
administration of the Letter Agreement to any other party other than a party’s officers, directors,
members, employees, contractors, agents, attorneys, accountants or financial advisers who
have a need to have access thereto or as required by applicable law, regulation or judicial or
governmental order. If either party is required to disclose any information required by this
Section to be maintained as confidential in a judicial, administrative or governmental
proceeding, such party shall give the other party at least ten (10) days prior written notice
(unless less time is permitted by the applicable proceeding) before disclosing any such
information in any such said proceeding and, in making such disclosure, the party required to
disclose the information shall disclose only that portion thereof required to be disclosed and
shall take all reasonable efforts to preserve the confidentiality thereof, including obtaining
protective orders and supporting the other party in intervention. Nothing contained herein shall
obligate either party to disclose to the other party any information that would be prohibited from
disclosure under confidentiality agreements with third parties, including, without limitation,
licenses; and any such information shall only be disclosed to the other party after appropriate
confidentiality agreements have been entered into or appropriate consents obtained. The terms
and provisions of this Section shall survive the terminatlon of the Letter Agreement for a period
of two (2) years.

The terms and conditions set forth herein constitute a complete and exclusive statement of
agreement between the parties hereto, regardless of any terms contained in any order,
acknowledgment or any other instrument. No statements or agreements, oral or written, not
contained herein shall vary or modify the terms hereof. Neither party shall claim any
amendments, madifications, or release from any provisions hereof unless the same is in writing
signed by each of the parties hereto and specifically states the same is an amendment to the
Letter Agreement. Waiver by either party hereto of any breach by the other party of the terms
and conditions hereof shall not be construed as a waiver of any other breach.
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"'.—-_-"I\ Seller, for itself and its successors and assigns, agrees to indemnify, defend and hold
" Purchaser and its affiliates and their respective directors, officers, employees and agents
harmless from and against all (a) claims, demands, damages, actions and causes of actions,
and costs and expenses in connection therewith or related thereto (including without limitation
attorney’s fees and court costs) arising from property damage, bodily injury or death of third
parties, directly caused by Seller's unlawful or negligent performance under the Letter
Agreement, and (b) all fines, penalties, costs, losses or expenses incurred by Purchaser by
reason of Seller's violation of any applicable federal, state and local laws, ordinances or
regulations directly related to producing, supplying, transporting, delivering or using coal under
the Letter Agreement. Purchaser shall give Seller prompt written notice of any claim, demand or
suit of which Purchaser receives notice arising out of or in connection with the Letter Agreement
and covered by this indemnity. Purchaser shall have the right to reasonably participate in any
defense provided by Seller, including the selection of local counsel. The indemnification
provision shall survive the expiration or earlier termination of the Letter Agreement.

Seller agrees to conform to Purchaser’s environmental, health, and safety standards as follows:

1. Compliance and Indemnification. Seller shall comply with all applicable EHS laws and
shall indemnify Purchaser against any EHS claims and costs arising from Seller's
performance under the Letter Agreement.

2. Audits. Purchaser may audit Seller's EHS compliance. Within thirty (30) days of
Purchaser’s request, Seller shall deliver to Purchaser (1) all records regarding (a) Seller's
actual or alleged violations of EHS laws and (b) EHS claims asserted against Seller, in
each case in the five year period preceding Purchaser's request and (2) any executed
consent form(s) necessary for Purchaser to obtain from regulatory agencies and other third
parties information regarding Seller's EHS compliance.

3. Definitions (as used in the Letter Agreement).

a. Claim means administrative, regula’tory or judicial action, suite, dispute, liability,
judgment, penalty, damages, directive, order or claim.

b. EHS means relating to the management of any material or the protection of human
health, public safety, occupational/mine safety and health, the environment or
natural resources.

c. Indemnify means to indemnify, defend, and reimburse the indemnitee and its
successors and assigns on an after-tax basis.

d. Law means any binding authority, demand, or permitting requnrement |ssued by a
legislative, judicial, or executive governmental body.

e. Manage or management, with respect to any material, means the manufacture,
disturbance, generation, use, transportation, emission, discharge, treatment,
storage, disposal, release, or threatened release thereof.

Further (a) Notwithstanding any provision in the Letter Agreement to the contrary, neither party

i shall be liable hereunder for incidental, special, punitive, consequential or other indirect loss or
damage, or for lost profits, business, tax credits or any other special or incidental loss or
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damage. The patrties further agree that the waivers and disclaimers of liability expressed in this
Letter Agreement shall survive termination of the Letter Agreement, and shall apply whether in
contract, equity, tort or otherwise, even in the event of the fault, negligence, including sole
negligence, strict liability or breach of warranty of any party released or whose liabilities are
waived or disclaimed. Except as otherwise provided, neither party makes any warranties or
guarantees to the other, either express or implied, with respect to the subject matter of the
Letter Agreement, and both parties disclaim and waive any implied warranties or warranties
imposed by law, (b) Notwithstanding any provision of the Letter Agreement to the contrary, the
parties recognize the Purchaser is a corporation formed under the laws of the State of Florida
and the Seller is a company formed under the laws ‘of the State of Ohio and that no past,
present or future shareholder, officer, director, member or manager of either party shall have
any personal liability for any obligation whatsoever or howsoever arising (including under
contract or in tort or equity) under or with respect to the Letter Agreement or the transaction
contemplated hereby, or applicable law with respect thereto. Neither Purchaser nor Seller shall
(i) assert or seek to assert any claim against, (i) name in any civil action or proceeding or
arbitration, or (iii) seek or obtain any judgment, order or decree against any member, manager,
shareholder, officer, employee, agent or representative of Purchaser or Seller, with respect to
Purchaser’s or Seller’s obligations under the Letter Agreement.

If Purchaser and Seller are each required to pay any amount to each other, then such amounts
with respect to each other may be aggregated and the Purchaser and Seller may discharge
their obligations to pay through netting, in which case the Purchaser or Seller, if any, owing the
greater aggregate amount may pay to the other party the difference between the amounts
owed. The Purchaser or Seller reserves to itself all rights, setoffs, counterclaims, and other
remedies and defenses consistent with this Letter Agreement, to the extent not expressly herein
waived or denied, which the Purchaser or Seller has or may be entitled to arising from or out of
this Letter Agreement. The obligations to make payment under this Letter Agreement may be
offset against each other, setoff or recouped there from. For the purpose of this section only,
Purchaser and Seller shall also mean any affiliates, subsidiaries, or other related entities of
Purchaser and Seller.

Additionally, Seller represents to and covenants with Purchaser that it has obtained and W|II
maintain or cause to be maintained at its expense:

1. At a minimum, Automobile Liability Insurance applying to own, non-owned and hired
vehicles with a limit of $1 Million combined single limit coverage per occurrence.
Additionally, Umbrella Liability coverage with a minimum of $1 Million limit per
occurrence is desired.

2. Workers’ Compensation, Employees’ Liability insurance with a minimum of $500,000
Accident, $500,000 Disease and $500,000 Employee coverage.

3. Employers’ Liability Insurance with a minimum of $1 Million coverage per claim.

The Letter Agreement dated May 3, 2005, and these Terms and Conditions constitute the
agreement in total between the parties. Neither party hereto shall claim any amendments,
modifications, or release from any of the provisions hereof unless the same is in writing, signed
by each of the parties hereto and specifically states the same is an amendment to the Letter
Agreement and these Terms and Conditions. Waiver by either party of any part of the Letter
Agreement or these Terms and Conditions shall not be construed as a waiver of any other
breach.
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These Terms and Conditions may be executed in any number of counterparfs, including by
means of facsimile signatures, each of which shall be an original, but all of which together shall
constitute one and the same instrument.

Agreed to and accepted this day of __ . ‘ , 2005.

“Purchaser” | » “Seller”
By: ‘ By:.
Its: .. o S : Its:
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22 Progress Energy

May 12, 2005
SENT V1A Fax NO. 859-525-4052
Mr. Steven E. Weber ral) _
Emerald International Corporation A OO MEST] L
6895 Burlington Pike

Florence, Kentucky 41042

Dear Mr. Weber:

This letter will confirm our conversation of May 11, 2005, wherein Progress Fuels Corporation’s
(PFC) agreed to purchase from Emerald International approximately 9,374.10 tons (5 barges) of
non-compliance sulfur coal for delivery during May 2005. Dot
| Ghinmec tov) | &

This coal shall be prepared so as to be free of excess quantities of bone, slate, shale, fire clay, o
wood, rock, loose clay, and other impurities and are expected to meet the following At

spec1f1cat10ns on an “as-received” basis: ‘ 5"""““‘7’
SPECIFICATION ' AS-LOADED SPECIFICATION

TONNAGE (APPROXIMATE) . 9,374.10
SIZE , 2" x0”

SULFUR , 2.87%

SO; 4.60LB

AsH 9.27%

MOISTURE : 7.33%

ASH SOFTENING TEMPERATURE 2600 DEGREES FAHRENHEIT MINIMUM

VOLATILE . 32%

BTU 12,475

GRIND , 43-45 HARDGROVE

The price on this coal will be Slijil delivered to International Marine Terminals (IMT) in New |
Orleans, Louisiana. Premium or penalty, if any, will be computed from the guarantee at the rate

of @B per 100 Btu on a weighted shipment basis. Invoices are payable by wire transfer upon A
receipt and should be sent to the attention of Mrs. Virginia M. Muehlendyck, Progress Fuels
Corporation, Post Office Box 15208, St. Petersburg, Florida, 33733.

Weights and analyses as loaded at origin will goverh for payment.

This coal will be shipped by barge. Coordination of this shipment will be made with PFC’s
Mrs. Tina McRoberts at 727/824-6682. Coordination of samphng related matters will be with
PFC’s Mr. Roy F. Potter at 727/824-6684.

Progress Fuels Corporation
200 Central Avenue
St. Petersburg, FL 33701



" - -

Mr. Steven E. Weber
May 12, 2005
Page 2

If you are in agreement with this Letter Agreement and the attached Terms and Conditions,
which constitutes our entire agreement, please indicate so by signing in the acceptance block on
both documents and returning one original for our files.

Thank you for working with us on this order. If you have any questions, please do not hesitate
to contact us. '

Sincerely,

P

A. W. Pitcher
Vice President~Coal Procurement

AWP/ro
Attachment

~ cc: Mrs. D. M. Davis _ -
Mrs. A. B. Futrell o O
Mr. F. M. Lelak : - '

TR Ms. C. A. Leonard

... . Mrs. T. M. McRoberts

- Mrs. V. M. Muehlendyck

Mr. R. F. Potter

Mr. D. S. Williams

Agreed to and accepted this the day of ‘ , 2005.

Emerald International Corporation

By:
Its:
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May 19, 2005

SENT Via FAX NO. 859-525-4052 \ ,
UA" DoeneSh L

Mr. Steven E. Weber

Emerald International Corporation
6895 Burlington Pike

Florence, Kentucky 41042

Dear Mr. Weber:

This letter will confirm our conversation of May 19, 2005, wherein Progress Fuels Corporation
(PFC) agreed to purchase from Emerald International Corporation approximately 21,000 tons
(approximately 13 barges) of non-compliance sulfur coal for delivery during May 2005.

This coal shall be prepared so as to be free of excess quantities of bone, slate, shale, fire clay,
wood, rock, loose clay, and other impurities and are expected to meet the following
specifications on an “as-received” basis:

SPECIFICATION AS-LOADED SPECIFICATION

TONNAGE (APPROXIMATE) _ 21,000
SIZE 27 x0”
SULFUR 3%
50, 5LB
ASH 10%
. MOISTURE : 10%
ASH SOFTENING TEMPERATURE 2600 DEGREES FAHRENHEIT MINIMUM
VOLATILE ‘ 32%
BTU 12,000
GRIND ' 43-45 HARDGROVE

The price on this coal will be Wil delivered to International Marine Terminals (IMT) in New
Orleans, Louisiana. Premium or penalty, if any, will be computed from the guarantee at the rate
of 8§ per 100 Btu on a weighted shipment basis. Invoices are payable by wire transfer upon
receipt and should be sent to the attention of Mrs. Virginia M. Muehlendyck, Progress Fuels
Corporation, Post Office Box 15208, St. Petersburg, Florida, 33733.

Weights and analyses at destination will govern for 'payment. ‘

This coal will be shipped by barge. Coordination of this shipment will Be made with PFC’s
Mrs. Tina McRoberts at 727/824-6682. Coordination of samphng related matters will be with
PFC’s Mr. Roy F. Potter at 727/824-6684.

Progress Fuels Corporation
200 Central Avenue
St. Petersburg, FL 33701



~

‘. Mr. Steven E. Weber
May 19, 2005
Page 2

If you are in agreement with this Letter Agreement and the attached Terms and Conditions,
which constitutes our entire agreement, please indicate so by signing in the acceptance block on
both documents and returning one original for our files.

Thank you for working with us on this order. If you have any questions, please do not hesitate
to contact us. ' :

Sincerely,

A. W. Pitcher
Vice President — Coal Procurement

AWP/ro
Attachment

~ cc: Mrs. D. M. Davis

'~ Mrs. A. B. Futrell

Mz. F. M. Lelak

Ms. C. A. Leonard

Mrs. T. M. McRoberts
Mzs. V. M. Muehlendyck
Mr. R. F. Potter

Mr. D. S. Williams

Agreed to and accepted this the day of ' , 2005.

Emerald International Corporation

By:
Its:
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&5 Progress Energy "

]anuarx 7,2005

SENT V1A FAX NO. 859-525-4052

Mr. Steven E. Weber o
Emerald International Corporation \'}J £ ‘{V :

6895 Burlington Pike i
Florence, Kentucky 41042 - )

Dear Mr. Weber:

This letter will confirm Progress Fuels Corporation’s (PFC) acceptance of your verbal offer
made December 30, 2004, wherein PFC agrees to purchase approximately 3,623.10 tons of high
sulfur coal for dehvery during December 2004 and ]anuary 2005.

Jom 05 2230
‘This coal shall be prepared so as to be free of excess quantltles of bone, slate, shale, fire clay,
wood, rock, loose clay, and other impurities and are expected to meet the following
specifications on an “as-received” basis:

TONNAGE LAPPRO)GMATE) . 3,623.10

SIZE 2" x0”
SULFUR 2921B SO,
ASH 8.21%
MOISTURE 8.95%
ASH SOFTENING TEMPERATURE 2550 DEGREES FAHRENHEIT MINIMUM
VOLATILE : 32%
BTU 12,234
GRIND 43-45 HARDGROVE

The price on this coal will be #ll} f.0.b. gulf barge at International Marine Terminals (IMT) in
New Orleans, Louisiana. No premium or penalty will apply. Invoices are payable by wire
transfer upon receipt and should be sent to the attention of Mrs. Virginia M. Muehlendyck,
Progress Fuels Corporation, Post Office Box 15208, St. Petersburg, Florida, 33733.

This coal is currently in inventory at IMT and will be sampled as loaded into the barge at IMT
by an independent contractor employed by PFC, as a quality verification only. Weights will be
determined by draft survey.

This coal will be shipped by barge. Coordination of this shipment will be made with PFC’s
Mrs. Tina McRoberts at 813/824-6682. Coordination of sampling related matters will be with
PFC’s Mr. Roy F. Potter at 813/824-6684.

Progress Fuels Corporation
200 Central Avenue
St. Petersburg, FL 33701



Mr, Steven E‘. Weber
January 7, 2005
Page 2

If you are in agreement with this Letter Agreement and the attached Terms and Conditions,
which constitutes our entire agreement, please indicate so by signing in the acceptance block on
both documents and returning one original for our files.

Thank you for working with us on this order. If you have any questions, please do not hesitate

to contact us.

AWP/ro
Attachment

cc: Mrs. D. M. Davis
Mrs. A. B. Futrell
Mr. F. M. Lelak
Ms. C. A. Leonard
Mrs. T. M. McRoberts
Mrs. V. M. Muehlendyck
Mr. R. F. Potter
Mr. D. S. Williams

Agreed to and accepted this the

Emerald International Corporation

By:

Sincerely,

A. W, Pitcher
Vice President— Coal Procurement

day of , 2005.

Its:




TERMS AND CONDITIONS
| MADE A PART OF
LETTER AGREEMENT DATED JANUARY 7, 2005

These Terms and Conditions shall be a part of, and incorporated in, the above-identified Letter
Agreement. Commencement of deliveries by Seller shali constitute acceptance ‘of all the terms
stated in the Letter Agreement, as well as all of the following General Terms and Conditions
even advance of Seller’s signature.

All coal purchased hereunder shall be recelved subject to Purchaser’s right of mspectlon and
rejection. Rejected coal will be held at Seller’s risk for a reasonable time and will be returned or
disposed of according to Seller’s instructions and at Seller’s expense. The net proceeds of any
such disposition will be credited to Seller's account. Payment in whole or in part by Purchaser
for coal purchased hereunder shall not constitute an acceptance of coal, which is rightfully

rejected.

Should Seller default in whole or in part as to quantity or quality of coal under this Letter
Agreement, Purchaser shall have, in addition to any other rights it may have at law or in equity,
the right to acquire suitable substitute or replacement coal. In such event, Seller shall reimburse
Purchaser for the amount by which the cost of substitute or replacement coal exceeds the price
of coal under the Letter Agreement. The quality analysis performed by an independent certified
testing company selected by Purchaser would be final and binding as to all questions of quality.

If shipment is not made of coal to be supplied hereunder by the date specified on the front of the
Letter Agreement and deferred shipment has not been approved by Purchaser, Purchaser shall
not be required to accept delivery of such shipments or Purchaser may elect to accept such
shipments without prejudice to its rights hereunder. If at any time, Seller has reason to believe
that deliveries will not be made as scheduled, he shall immediately give written notice setting
forth the cause of the anticipated delay. Seller shall be responsible for any demurrage as the
result of this delay.

For purposes of these Terms and Conditions, a "shipment" shall mean the quantity actually
received in any vessel, barge, or unit train. If the coal delivered hereunder in any single shipment
fails to meet any of the specifications set out in the Letter Agreement other than sulfur content,
Purchaser shall have each of the following options to be exercised in its sole discretion:

1. Purchaser may notify Seller that Purchaser will accept such coal subject to and in
accordance with the provisions set forth in the Letter Agreement; provided, however, that
Purchaser’s exercise of this option shall in no way constitute a waiver of Purchaser's right
at any time thereafter to exercise any of the other options set forth herein with respect to
subsequent deliveries of coal hereunder; or

2. Purchaser will have the option to reject any shipment which exceeds any of the
minimum/maximum specifications listed in the Letter Agreement, and Purchaser may notify
Seller to suspend further deliveries of coal hereunder until Seller demonstrates to
Purchaser’s sole satisfaction that it can deliver coal that will conform on a per shipment
basis to the specifications set forth in Letter Agreement; provided, however, that
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Purchaser’s exercise of this option shall in no way constitute a waiver of Purchaser’s right
at any time thereafter to exercise any of the other options set forth herein with respect to
subsequent deliveries of coal hereunder. If Seller fails to make the above demonstration to
Purchaser’s satisfaction within thirty (30) days after notice by Purchaser, Purchaser shall
have the right to terminate or cancel this Agreement and, in addition, pursue every other
remedy provided by law or equity. Should legal proceedings be instituted by Purchaser to
recoup its losses or damage hereunder, it shall, in addition, be entitied to recover from
Seller all court costs, reasonable attorney’'s fees and any expenses incurred by
Purchaser, incident to such proceeding.

Should Seller become insolvent, or a voluntary or involuntary petition is filed as to Seller under
the United States Bankruptcy Code, or a receivership or similar proceeding befiled as to Seller,
the Purchaser may, at its option and in its sole discretion anytime thereafter upon giving written
notice, terminate the Letter Agreement in whole or in part. The foregoing remedy of Purchaser is
not to be considered exclusive, but shall be cumulative and be in addition to any other remedies
of Purchaser as provided herein.

As used herein, the term "force majeure” shall mean any event beyond the control and without fault
or negligence of the party affected thereby and which, by the exercise of reasonable diligence or
the incurring of reasonable expense, such party is unable to prevent or overcome, regardless of
whether such event was foreseeable, including, without limitation, act of God, act of public
authorities (including courts and commissions of competent jurisdiction), act of the public enemy,
insurrection, riot, labor dispute, labor or material shortage, fire, explosion, flood, breakdown of or
damage to plant equipment or facilities (including emergency outages of equipment or facilities to
make repairs to avoid breakdowns thereof or damage thereto), interruption to transportation or
transportation delay, river freeze-up, embargo, order or act of civil or military authority, legislative,
regulatory, permitting, judicial rule or order adopted, amended or newly interpreted subsequent to
the date of the Letter Agreement and any other event of a similar or dissimilar nature which wholly
or partially prevents the mining, hauling, handling, processing or Ioadmg of coal by Seller or the
receiving, handling, transporting and/or delivering by Purchaser’s carrier thereof or the accepting,
handling, utilizing and/or unloading thereof by Purchaser or Purchaser's intended buyer, Progress
Energy Florida (PEF).

In the event performance of Seller’'s obligations hereunder or Purchaser's obligations hereunder is
made impossible, impractical or illegal by reason of force majeure (other than obligations to pay or
expend money for or in connection with the performance of the transactions contemplated by the
Letter Agreement) and such party promptly gives to each other party hereto written notice of the
details thereof, then the obligations of the parties hereto shall be totally excused to the extent made
necessary by such force majeure and during its continuance; provided, however, that such party
giving such notice shall use its best efforts to eliminate such force majeure to the extent
economically feasible to do so and with a minimum of delay. Any deficiencies in deliveries of coal
hereunder as a result of force majeure shall not be made up except at the sole discretion of the
Purchaser. In the event force majeure results in a partial reduction in the total quantity of coal Seller
is obligated to deliver hereunder, the quantity of coal Seller shall be obligated to deliver to
Purchaser hereunder during the continuance of such force majeure shall be limited to the amount
of coal required to be delivered during such period but for this section multiplied by a fraction, the
denominator of which is the production capacity of the Coal Property immediately prior to such
force majeure and the numerator of which is the production capacity of the Coal Property during
the continuance of such force majeure.



in the event that restrictions are imposed during the term of the Letter Agreement by governmental
bodies, agencies, entities, officials or courts which preclude or restrict PEF from burning coal of the
specifications hereunder, such restriction shall be deemed to be an event of force majeure under
the Letter Agreement unless its effect can be avoided in a lawful manner and will not, in PEF's sole
judgment, result in unreasonable expense to PEF, the obligations of the parties hereto shall be
totally excused during the continuance of such force majeure.

Seller shall not, without Purchaser’s prior written consent, which consent will not unreasonably
be withheld, (i) make any assignment or transfer of the Letter Agreement, by operation of law or
otherwise, including without limitation any assignment, encumbrance or transfer as security for
any obligation, or (ii) assign or transfer the right or duty to perform any obligation of Seller
hereunder; provided, however, that Seller may assign the right to receive payments for coal sold
hereunder directly from Purchaser to a lender as part of any accounts receivable financing or
other revolving credit arrangement which Seller may have now or at any time during the term of
the Letter Agreement. Seller may assign the Letter Agreement to an affiliate of Seller, or as part
of a merger or consolidation, involving Seller, provided, however, that in the case of an
assignment to an affiliate, Seller shall remain liable for the performance and for the obligations
of the assignee.

The terms and provisions hereof shall be construed and enforced in accordance with the laws of
the state of West Virginia.

Each party shall maintain the terms of the Letter Agreement and any mformatlon or data relating
hereto, including site visits, in confidence and, except as may be requ:red by law, shall not
disclose such information or data or any other information concerning the performance or
administration of the Letter Agreement to any other party other than a party's officers, directors,
members, employees, contractors, agents, attorneys, accountants or financial advisers who
have a need to have access thereto or as required by applicable law, regulation or judicial or
governmental order. If either party is required to disclose any information required by this
Section to be maintained as confidential in a judicial, administrative or governmental
proceeding, such party shall give the other party at least ten (10) days prior written notice
(unless less time is permitted by the applicable proceeding) before disclosing any such
information in any such said proceeding and, in making such disclosure, the party required to
disclose the information shall disclose only that portion thereof required to be disclosed and
shall take all reasonable efforts to preserve the confidentiality thereof, including obtaining
protective orders and supporting the other party in intervention. Nothing contained herein shall
obligate either party to disclose to the other party any information that would be prohibited from
disclosure under confidentiality agreements with third parties, including, without limitation,
licenses; and any such information shall only be disclosed to the other party after appropriate
confidentiality agreements have been entered into or appropriate consents obtained. The terms
and provisions of this Section shall survive the termination of the Letter Agreement for a period
of two (2) years.

The terms and conditions set forth herein constitute a complete and exclusive statement of
agreement between the parties hereto, regardless of any terms contained in any order,
acknowledgment or any other instrument. No statements or agreements, oral or written, not
contained herein shall vary or modify the terms hereof. Neither party shall claim any
amendments, modifications, or release from any provisions hereof unless the same is in writing
signed by each of the parties hereto and specifically states the same is an amendment to the
Letter Agreement. Waiver by either party hereto of any breach by the other party of the terms
and conditions hereof shall not be construed as. a waiver of any other breach.

—3—



Seller, for itself and its successors and assigns, agrees to indemnify, defend and hold
Purchaser and its affiliates and their respective directors, officers, employees and agents
harmless from and against all (a) claims, demands, damages, actions and causes of actions,
and costs and expenses in connection therewith or related thereto (including without limitation
attorney’'s fees and court costs) arising from property damage, bodily injury or death of third
parties, directly caused by Seller's unlawful or negligent performance under the Letter
Agreement, and (b) all fines, penalties, costs, losses or expenses incurred by Purchaser by
reason of Seller’s violation of any applicable federal, state and local laws, ordinances or
regulations directly related to producing, supplying, transporting, delivering or using coal under
the Letter Agreement. Purchaser shall give Seller prompt written notice of any claim, demand or
suit of which Purchaser receives notice arising out of or in connection with the Letter Agreement
and covered by this indemnity. Purchaser shall have the right to reasonably participate in any
defense provided by Seller, including the selection of local counsel. The indemnification
provision shall survive the expiration_or earlier termination of the Letter Agreement.

Seller agrees to conform to Purchaser’s environmental, health, and safety standards as follows:

1. Compliance and Indemnification. Seller shall comply with all applicable EHS laws and
shall indemnify Purchaser against any EHS clatms and costs arising from Seller's
performance under the Letter Agreement.

2. Audits. Purchaser may audit Seller's EHS compliance. Within thirty (30) days of
' Purchaser's request, Seller shall deliver to Purchaser (1) all records regarding (a) Seller’s
~actual or alleged violations of EHS laws and (b) EHS claims asserted against Seller, in
each case in the five year period preceding Purchaser's request and (2) any executed
consent form(s) necessary for Purchaser to obtain from regulatory agencies and other third
parties information regarding Seller's EHS compliance.

3. Definitions (as used in the Letter Agreement).

a. Claim means administrative, regulatory or judicial action, suite, dispute, liability,
judgment, penalty, damages, directive, order or claim.

b. EHS means relating to the management of any material or the protection of human
health, public safety, occupational/mine safety and health, the environment or
natural resources.

c. Indemnify means to indemnify, defend, and reimburse the indemnitee and its
successors and assigns on an after-tax basis.

d. Law means any binding authority, demand, or permitting requirement issued by a
legislative, judicial, or executive governmental body.

e. Manage or management, with respect to any material, means the manufacture,
disturbance, generation, use, transportation, emission, discharge, treatment,
storage, disposal, release, or threatened release thereof.

Further (a) Notwithstanding any prdvision in the Letter Agreement to the contrary, neither party

shall be liable hereunder for incidental, special, punitive, consequential or other indirect loss or
damage, or for lost profits, business, tax credits or any other special or incidental loss or

—d—



damage. The parties further agree that the waivers and disclaimers of liability expressed in this

Letter Agreement shall survive termination of the Letter Agreement, and shall apply whether in

contract, equity, tort or otherwise, even in the event of the fault, negligence, including sole

negligence, strict liability or breach of warranty of any party released or whose liabilities are

waived or disclaimed. Except as otherwise provided, neither party makes any warranties or
guarantees to the other, either express or implied, with respect to the subject matter of the

Letter Agreement, and both parties disclaim and waive any implied warranties or warranties

imposed by law, (b) Notwithstanding any provision of the Letter Agreement to the contrary, the

parties recognize the Purchaser is a corporation formed under the laws of the State of Florida
and the Seller is a company formed under the laws of the State of Ohio and that no past,

present or future shareholder, officer, director, member or manager of either party shall have

any personal liability for any obligation whatsoever or howsoever arising "(including under
contract or in tort or equity) under or with respect to the Letter Agreement or the transaction

contemplated hereby, or applicable law with respect thereto. Neither Purchaser nor Seller shall

(i) assert or seek to assert any claim against, (ii) nhame in any civil action or proceeding or
arbitration, or (iii) seek or obtain any judgment, order or decree against any member, manager,

shareholder, officer, employee, agent or representative of Purchaser or Seller, with respect to

Purchaser’s or Seller’s obligations under the Letter Agreement.

If Purchaser and Seller are each required to pay any amount to each other, then such amounts
with respect to each other may be aggregated and the Purchaser and Seller may discharge
their obligations to pay through netting, in which case the Purchaser or Seller, if any, owing the
greater aggregate amount may pay .to the other party the difference between the amounts
owed. The Purchaser or Seller reserves to itself all rights, setoffs, counterclaims, and other
remedies and defenses consistent with this Letter Agreement, to the extent not expressly herein
waived or denied, which the Purchaser or Seller has or may be entitled to arising from or out of
this Letter Agreement. The obligations to make payment under this Letter Agreement may be
offset against each other, setoff or recouped there from. For the purpose of this section only,
Purchaser and Seller shall also mean any affiliates, subsidiaries, or other related entities of
Purchaser and Seller.

Additionally, Seller represents to and covenants with Purchaser that it has obtained and will
maintain or cause to be maintained at its expense:

1. At a minimum, Automobile Liability Insurance applying to own, non-owned and hired
vehicles with a limit of $1 Million combined single limit coverage per occurrence.
Additionally, Umbrella Liability coverage with a minimum of $1 Million limit per
occurrence is desired.

2. Workers' Compensation, Employees’ Liability insurance with a minimum of $500,000
Accident, $500,000 Disease and $500,000 Employee coverage.

3. Employers’ Liability Insurance with a minimum of $1 Million coverage per claim.

The Letter Agreement dated January 7, 2005, and these Terms and Conditions constitute the
agreement in total between the parties. Neither party hereto shall claim any amendments,
modifications, or release from any of the provisions hereof uniess the same is in writing, signed
by each of the parties hereto and specifically states the same is an amendment to the Letter
Agreement and these Terms and Conditions. Waiver by either party of any part of the Letter
Agreement or these Terms and Conditions shall not be construed as a waiver of any other

breach.



These Terms and Conditions may be executed in any number of counterparts, including by
means of facsimile signatures, each of which shall be an original, but all of which together shall
constitute one and the same instrument.

Agreed to and accepted this day df , 2005.
“Purchaser” “Seller”

By: | By:

Its: : o tse
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 February 3, 2005
SENT V1A FAX NO. 304/453-6917

.Joseph B. Jefferson
Progress Fuels Corporation
_Post Office Box 308 '
- Ceredo, West Virginia 25507

RE: AGREEMENT FOR THE SALE AND PURCHASE OF COAL BETWEEN PROGRESS FUELS
- CORPORATION AND PROGRESS FUELS CORPORATION, ON ITS OWN BEHALF AND AS AGENT
. FOR DIAMOND MAY COAL COMPANY; KANAWHA RIVER TERMINALS, INC.; KENTUCKY
MAY COAL COMPANY, INC.; AND POWELL MOUNTAIN COAL COMPANY, INC '
EFFECTIVE JANUARY.1, 2005 THROUGH DECEMBER 31 2006
Mone OF DBLIVERY—WATER B : .

. Dear Mx. }efferson.

. This is to conf1rm our acceptance of your offer to supply two trains of appro:amately 12, 000 ,
tons each of low-sulfur, Colorado-ongm coa.l dun.ng January and February of 2005 under the
above referenced contract. - o ,

The price of the first tramload will be - per net ton based on 11, 871 Bta. 'I'he pnce of the
.second trainload will be Sl per net ton based on 11, 758 Btu Prices are f o b barge Mt.
Vernon Termmal Mount Vernon, Indiana. - - :

Load ongm analysrs and supplier cerufled batch we1ghts shall apply, as ad]usted for actual
: .raﬂroad cars dumped All other aspects of the existing contract shall apply

As these tons are based on a fixed price already ad]usted for load quahty and loadmg pomt thrs
coal will be excluded from subsequent premium/ penalty calculations.

If you are in agreement with the above, please indicate so by srgmng in the acceptance block
provided below and retummg one ongmal for our ﬁles ,

. .Prograss Fuals Corporation
200 Central Avenue
 St. Patersburg, FL 33701



‘Mr. Joseph B. Jefferson
February 3, 2005
Page 2

Thank you for workmg Wlth tis on this order. If you have any questions, please do not hesitate
to contact us.

' V1ce Presxdent-—Coa.I Procurement
 AWP/r0 |

cc: Mrs. D. M. Davis -

Mrs., A. B. Futrell

- Mr.F. M. Lelak =
Ms. C. A. Leonard
Mrs. T. M. McRoberts

" Mrs. V.M. Muehlendyck -
Mr. R.F. Potter .
Mr. D. S. Williams . .

Agreed to and accepted this the _l,_o____ duy of ‘ BQ-\' ij , 2005.

Progress Fuels Corporatton, on its own behulf and as agent for Diamond May Coal Company,
Kanawhq River Terminals, Inc.; Kentucky May Coal Compuny, Inc,; and Powell Mozmtam
Coal C pany, Inx. : . :

By:____ -

Its;_ Y 7 p Fusls Corporation

‘ Alexander (Sasha) Weintraub
Dir coa\ Marketing &mdmg .
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February 14, 2005

SENT V1a Fax NO. 919/546-7165

Mr. Brett Phipps

Progress Fuels Corporation
100 E. Davie Street-TPP9
Raleigh, NC 27601-1806

RE: AGREEMENT FOR THE SALE AND PURCHASE OF COAL BETWEEN PROGRESS FUELS
CORPORATION AND PROGRESS FUELS CORPORATION, ON ITS OWN BEHALF AND AS
AGENT FOR DIAMOND MAY COAL COMPANY; KANAWHA RIVER TERMINALS, INC,;
KENTUCKY MAY COAL COMPANY, INC.; AND POWELL MOUNTAIN COAL COMPANY,

INC. .
EFFECTIVE JANUARY 1, 2005 THROUGH DECEMBER 31, 2006

MODE OF DELIVERY — WATER
Dear Mr. Phipps:

This is to confirm our acceptance of your offer to supply 6ne,train of 12191.73 tons (net
dumped) of low-sulfur Colorado origin coal during February 2005 under the above
referenced contract. . '

The price of the trainload will be §MMPper net ton, based on 11,836 Btu. The price is 1L
f.0.b. barge Mt. Vernon Terminal, Mount Vernon, Indiana.

Load origin analysis and supplier certified batch weights shall apply, as adjusted for
actual railroad cars dumped. All other aspects of the existing contract shall apply.

As these tons are based on a fixed price already adjusted for load quality and loading
point, this coal will be excluded from subsequent premium penalty calculations.

If you are in agreement with the above, please indicate so by signing in the acceptance
block provided below and returning one original for our files. ' -



Mr. Brett Phipps
February 14, 2005
Page 2

Thank you for working with us on this order. If you have any questions, please do not
hesitate to contact us.
Sincerely,

—

A. W. Pitcher
Vice President — Coal Procurement

AWP/ro

cc: Mrs. D. M. Davis
Mrs. A. B. Futrell
Mr. F. M. Lelak
Ms. C. A. Leonard
Mrs. T. M. McRoberts
"Mrs. V. M. Muehlendyck
Mr. R, F. Potter
Mr. D. S. Williams

Agreed to and accepted this the day of
2005. . .

Progress Fuels Corporation, on its own behalf and as agent for Diamond May Caal
Company; Kanawha River Terminals, Inc.; Kentucky May Coal Company, Inc.; and
Powell Mountain Coal Company, Inc. ‘

By:
Its:

Progress Fuels Corporation
200 Centrai Avenue
St. Petersburg, FL 33701
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Futrell, Amy

Williams, Dave

Thursday, August 04, 2005 11:36 AM

Futrell, Amy

FW: Coal Shipping Location Change Request

FYI

David S. Williams

Reguiated Fuels

(919) 546-3587 T

(919) 546-3208 F
David.S.Williams@pgnmail.com

---—--QOriginal Message-----

From: Pitcher, Al (PFC) ‘

Sent: Thursday, August 04, 2005 11:34 AM

To: Ott, Robin (PFC); Williams, Dave; Lelak, Michael (PFC); Mcroberts, Tina (PFC); Muehlendyck, Virginia (PFC)
Subject: FW: Coal Shipping Location Change Request K

Elease note the.change below. The order will be shipped to the Big Sandy until 75,000 tons are shipped. The current plan
is then to move it back to the Kanawha. Please make all of the necessary changes to the contract information.

A. W. Pitcher

Vice President-Coal Procurement
Progress Fuels Corporation

One Progess Plaza, BT10C

St. Petersburg, FL. 33701

Phone No. 727-824-6692

ax No. 727-824-6601

ail al.pitcher@progressfuels.com

-----Original Message-----

From: Pitcher, Al (PFC)

Sent: Wednesday, August 03, 2005 5:21 PM

To: Eisel, Dayton (Energy)

Subject: RE: Coal Shipping Location Change Request -

I concur with the switch to the Big Sandy River as noted below. Further, | concur with the pricing outlined beiow.

A. W, Pitcher

Vice President-Coal Procurement
Progress Fueis Corporation

One Progess Plaza, BT10C

St. Petersburg, FL 33701

Phone No. 727-824-6692

Fax No, 727-824-6601

E-mail al.pitcher@progressfuels.com

From: Eisel, Dayton

Sent: Wednesday, August 03, 2005 2:11 PM

To: Pitcher, Al (PFC)

Subject: Coal Shipping Location Change Request

Al

Confirming our discussion, PFC is requesting a change in the shipping location on our curreni=4gilll® coal sales \

o agreement, which is effective for the two-year term 2005 - 2006. We would like the right to ship from the

Lockwood Dock_ on the Big Sandy River during the July and August, 2005, in order to continue to supply coal while

our Kanawha River coal source is experiencing production shortfalls. We are requesting an increase in the f.0.b.

barge price from SEP/NT to WEEMMB/NT for the Lockwood shipments. '2
: 1
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Our first barge from Lockwood loaded on July 6, 2005. Please note that we shipped one barge from the Kanawha
on July 8, 2005, which should be priced at Slllll. Al, our intention is to continue shipping from Lockwood during
July and August, or until we have delivered the (approx ) 75,000 tons which we have purchased in order to cover
our temporary shortfall on the Kanawha.

Please advise your agreement W|th this revision to our contract Thanks, and call me at 919- 546 3434 if you have
any questions. _

Dayton Eisel
Progress Fuels Corp.



@% Progress Ene'rgy'

December 19, 2003 -
Mr. Joseph B. Jefferson ‘1 This Letter‘Stxpercede.s
Progress Fuels Corporation | | - Letter Agreement Dated
Post Office Box 308 : .‘ | | . September 22, 2003

+ Ceredo, West Virgim'a 25507
Dear M.r Iefferson

~ This 1etter wﬂl confn:m Progress Fuels Corporatlon s (PFC) acceptance of your offer dated
September 15, 2003, wherein PFC agrees to purchase 600,000 tons of 1.2LB SOz compliance coal

~ for delivery on a prorated shipment schedu.le of 50 000 tons per. month from_january 1, 2004
_through December 31, 2004. L

- Further, no later than thirty (30) days prior to ‘the expiration of this Letter’ Agreement~ -
Purchaser and Seller may meet to negotrate a new price and duraton of an extended twelve-
. month term of this agreement. -

This coal shall be prepared so as to be free of excess quenutres ch bone, slate, shale, fire clay,.
wood, rock; loose clay, and other impurities a.nd are expected to meet the followmg
specrfrcatrons on an as-recerved” basis: : :

' ::.—-='.-%a:f%»’SpE¢:mmnom :

TONNAGE . 600,000, o N/A
SizE o .o2'xoe” : N/A . : o
: 50% <V4” o o . =
SULFUR ) 1.2 LB SO MAXIMUM >1.2LB SO, :
AsSH ' ‘ 12.00% MAXIMUM - >13% r -—
MOISTURE 8.0% MAXIMUM - >10% '
ASH SOFTENING = * 2650 DEGREES FAHRENHEIT N/A
TEMPERATURE | 0 MINIMUM. - -
VOLATILE 32% MINIMUM ) <30%
BTU o 12,500 /1B MINIMUM ’ <12,200
_GRIND 42MIN"IMUM HARDGROVE ‘ <40

‘The price on this coal will be @D per ton f.o.b. barge, Marmet Pool, Kanawha River and 3
includes §3B for trucking and transloading costs, and will be based on a guarantee of 12,500 2
Btu/LB. Premium or penalty; if any, will be computed from the guarantee at the rate of SN 5’
per 100 Btu on a weighted shipment basis. Invoices, reflecting premium/penalty calculations, - .
are payable fifteen (15) days from receipt and should be sent to the attention of Ms. Carrie
Leonard, Senior Accountant, at Progress Fuels’ Corporatron, Post Office Box 15208 St.

- Petersburg, Flonda, 33733."

Progress Fuels Corporation
200 Central Avenue
* St Patershurg, FL 33701
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- Its:

- w—p

Mr. Joseph B. Ieffefson
December 19, 2003
Page 2

These coals will be sampled by an mdepende_nt contractor employed by PEC. These samples

will govern payment

This coal will be shipped by barge. Coordinaﬁoﬁ of these shipments will be made with PFC’s
Mrs. Tina McRoberts at 727/824-6682. Coordmatlon of sampling related matters will be Wlth :
PFC’s Mr. Roy F. Potter at 727/ 8’74-6684. ‘

If you are in agreement W1th this Letter Agreement and the attached Terms and Conditions, .- ..
which constitutes our entire agreement, please indicate so by signing in the acceptance block on

_both documents and returning one ong'mal for our files.

~Thank you for working with us on this order I you have any questions, please do not hesﬂcate

to contact us.

A. W. Pitcher ‘
' Vice President—Coal Procurement

AWP/ro
Attachment

cc/att: Ms. C. R. Clarke
'~ Mrs.D. M. Davis

- Mrs. M. J. Kuderick " R : A ‘
.Mr. F. M. Lelak ' ) o e =

- Ms. C. A. Leonard . I ‘ ‘ :

Mrs. T. M. McRoberts .
Mrs. V. M. Muehlendyck
Mr. R.F. Potter

Agreed to and accepted this the __—_____day of - ‘ 2003,

Progress Fﬁels Corporation

By:




~ TERMS AND CONDITIONS
MADE A PART OF -
LETTER AGREEMENT DATED DECEMBER 19, 2003

These Terms and Conditions shall be a part of, and incorporated in, the above- identified Letter
Agreement Commencement of deliveries by Seller shall constitute acceptance of all the terms

stated in the Letter Agreement, as well as all of the following General Terms and Conditions
even advance of Seller's srgnature

Ali coal purchased hereunder shall be received subject to Purchaser's right of inspection and

_rejection. Rejected coal will be held at Seller’s risk for a reascnabie time and will be returned or
disposed of according to Seller's instructions and -at Seller's expense. The net proceeds of any .

~ such disposition will be credited to Seller's account. Payment in whole or in part by Purchaser ..
for coal purchased hereunder shall not constrtute an acceptance of coal which is nghtfully .

: rejected : -

~ Should Seller default in whole or in part as to quantity or quality of coal under this Letter__
- Agreement, Purchaser shall have, in addition to any other rights it may have at law or in equity,
the right to acquire suitable substitute or replacement coal. In such event, Seller shall reimburse
Purchaser for the amount by which the cost of substitute or replacement coal exceeds the price
of coal under the Letter Agreement. The quality analysis performed by an independent certified
testmg company 'selected by Purchaser would be ﬁnal and binding as to all questnons of quality. -

If shlpment is not. made of coal to be supplied hereunder by the date specified on the front of the
Letter Agreement and deferred shipment has not been approved by Purchaser, Purchaser shall =~

not be required to accept delivery of such shipments or Purchaser may elect to accept such

-shipments without prejudice to its rights hereunder. If at any time, Seller has reason to believe

"~ ¢ that deliveries will not be made as scheduled, he shall immediately give written notice setting
forth the cause of the anticipated delay. Seller shall be responsrble for any demurrage as the -~
1 result of this delay. :
,',For purposes of these Terms and Conditions, a "shipment" shall mean the quantity actually’
. received.in any vessel, barge, or unit train. If the coal delivered hereunder in any single shipment
fails to meet any of the specifications set out in the Letter Agreement other than sulfur content,

' Purchaser shall have each of the followrng options to be exercised in lts sole discretion:

——

,1._ Purchaser may notrfy. Seller that Purchaser will accept such ,coal. subject to and in
- accordance with the provisions set forth in the Letter Agreement; provided, however, that
‘Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser's right
at any time thereafter to exercise any of the other optlons set forth herern with respect to '
subsequent dehverles of coal hereunder; or - -

2. Purchaser WI“ ‘have "the option to reJect any shipment which exceeds any of the
-+ minimum/maximum specifications listed in the Letter Agreement, and Purchaser may notify
Seller to suspend further deliveries of coal hereunder until Seller demonstrates to
‘Purchaser's sole satisfaction that it can deliver coal that will conform on a per shipment

. basis to the specifications set forth in Letter Agreement; provided, however, that

—_—1



- Energy Florida (PEF).

Purchaser’'s exercise of this option shall in no way constitute a waiver of Purchaser's right’
at any time thereafter to exercise any of the other options set forth herein with respect to .
subsequent deliveries of coal hereunder. If Seller fails to make the above demonstration to
Purchaser's satisfaction within thirty (30) days after notice by Purchaser, Purchaser shall
have the right to terminate or cancel this Agreement and, in addition, pursue every other
remedy provided by law or equity. Should legal proceedings be instituted by Purchaser to

- recoup its losses or damage hereunder, it shall, in addition, be entitled to recover from
Seller all court costs, reasonable  attorney's fees and any expenses incurred by -
Purchaser, incident to such proceeding. :

Should Seller become insolvent, or a voluntary or involuntary petition is filed as to Seller under
the United States Bankruptcy Code, or a receivership or similar proceeding be filed as to Seller,-
the Purchaser may, at its option and in its sole discretion anytime thereafter upon giving written
notice, terminate the Letter Agreement in whole or in part. The foregoing remedy of Purchaseris -
not to be considered exclusive, but shall be cumulatrve and be in addition to any other remedies

- of Purchaser as provrded herem

As used herem the term "force majeure” shall mean any event beyond the control and without fault
.or negligence of the party affected thereby and which, by the exercise of reasonable diligence or
the incurring of reasonable expense, such party is unable to prevent or overcome, regardless of
whether such event was foreseeable, including, - without limitation, act of God, act of public __
authorities (inciuding courts and commissions of competent jurisdiction), ‘act of the public enemy,
insurrection, riot, labor dispute, labor or material shortage; fire, explosion, flood, breakdown of or
damage to plant equipment or facilities (including emergency outages of equipment or facilities to
- make repairs to avoid breakdowns thereof or damage thereto), interruption to transportation or -
transportation delay, river freeze-up, embargo, order or act of civil or military authority, legislative,
regulatory, permitting, JUdlClal rule or order adopted, amended or newly interpreted subsequent-to
the date of the Lefter Agreement and any other event of a similar or dissimilar nature which wholly .
~ or partially prevents the mining, hauling, handling, processing or loading of coal by Seiler or the
receiving, handling, transporting and/or delivering by Purchaser's carrier thereof or the accepting,
handling, utilizing and/or unioading thereof by Purchaser or Purchaser's mtended buyer Progress

— e

In the event performance of Seller's obligations hereunder or Purchasers obligations hereunder | is-
made impossible, impractical or illegal by reason of force majeure (other than obligations to pay or—
expend money for or in connection with the performance of the transactions contemplated by the
Letter Agreement) and such party promptly gives to each other party hereto written notice of the
details thereof, then the obligations of the parties hereto shall be totally excused to the extent made
necessary by such force majeure and during its continuance; provided, however, that such party -
giving such notice shall use its best efforts to eliminate such force majeure to the extent
economically feasible to do so and with a minimum of delay:. Any deficiencies in deliveries of coal
hereunder as a result of force majeure shall not be made up except at the sole discretion of the
* Purchaser. in the event force majeure results in a partial reduction in the total quantity of coal Seller
is obligated to deliver hereunder, the quantity of coal Seller shall be obligated to deliver to -
Purchaser hereunder during the continuance of such force majeure shall be limited to the amount
of coal required to be delivered during such period but for this section. multiplied by a fraction, the -
denominator of which is the production capacity of the Coal Property immediately prior to such' -
force majeure and the numerator of which is the productron capacrty of the Coal Property during
the. contmuance of such force majeure.



d

In the event that restrictions are imposed during the term of the Letter Agreement by governmental
bodies, agencies, entities, officials or courts which preclude or restrict PEF from burning coal of the
specifications hereunder, such restriction shall be deemed to be an event of force majeure under
the Letter Agreement uniess its effect can be avoided in a lawful manner and will not, in PEF's sole

“judgment, result in unreasonable expense to PEF, the obligations of the parties hereto shall be -
totally excused dunng the contlnuance of such force majeure

Seller shall not, without Purchaser's prior written consent, which consent will not unreasonably
be withheld, (i) make any assignment or transfer of the Letter Agreement, by operation of law or
otherwise, including without limitation any assignment, encumbrance or transfer as security for
- any obligation, or (ii) assign or transfer the right or duty to perform any obligation of Seller
‘hereunder; provided, however, that Seller may assign the right to receive payments for coal sold
hereunder directly from Purchaser to a lender as part of any accounts receivable financing or
other revolvnng credit arrangement which Seller may have now or at any time during the term of
the Letter Agreement. Seller may assign the Letter Agreement to an affiliate of Seller, or as part
of a merger or consolidation, involving Seller, provided, however; that in the case of an °

assignment to an affiliate, Seller shall remain hable for the performance and for the obhgat:ons
of the assagnee

. The terms and provisions hereof shall be construed and enforced in accordance with the laws 'of. |
the state of WestVirginia. :

Each pafty shall maintain the terms of the Letter Agreement and any information or data relating
hereto, including site visits, in confidence and, except as may be required by law, shall not
disclose such -information or data or any other information concerning the performance or
~ administration of the Letter Agreement to any other party other than a party's officers, directors,
members, employees, contractors, agents, attorneys, accountants or financial advisers who
have a need to have access thereto or as required by applicable law, regulation or judicial or |
_governmental order. If either party is required to disclose any mfonnatnon required by this.
‘Section to be maintained as confidential in a judicial, administrative or governmental
proceeding, such party shall give the other party at least ten (10) days prior written notice
(unless less time is permltted by the apphcable proceedlng) before disclosing any such

disclose the information shall disclose only that portnon thereof requ1red to be disclosed and .

shall take all reasonable efforts to preserve the confidentiality thereof, “including obtaining——

. protective orders and supporting the other party in intervention. Nothing contained herein shall -

obligate either party to disclose to the other party any information that would be prohibited from -
‘disclosure under confidentiality agreements with third parties, including, without limitation,
licenses; and any such information shall only be disclosed to the other. party after appropriate -
" confidentiality agreements have been entered into or appropriate consents obtained. The terms

and provisions of this Section shall survive the termination of the Letter Agreement for a perlod
of two (2) years.

The terms and conditions set forth herein constitute a complete and exclusive statement of
agreement between the parties hereto, regardless of any terms contained in any order,
-acknowledgment or any other instrument: No statements or agreements, oral or written, not’
contained herein shall vary or modify the terms hereof. Neither party shall claim any
 amendments, modifications, or release from any provisions hereof uniess the same is in writing
signed by each of the parties hereto and specifically states the same is an amendment to the

Letter Agreement. Waiver by either party hereto of any breach by the other party of the terms
and conditions hereof shall not be construed as a waiver of any other breach.
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Seller, for itself and its successors and assigns, agrees to indemnify, defend and hold
Purchaser and its affiliates and their respective directors, officers, employees and agents

harmless from and against all (a) claims, demands, damages, actions and causes of actions, .~ =

and costs and expenses in connection therewith or related thereto (inciuding without limitation

attorney’s fees and court costs) arising from property damage, bodily injury or death of third
* parties, directly caused by Seller's unlawful or negligent performance under the Letter
Agreement, and (b) all fines, penalties, costs, losses or expenses incurred by Purchaser by
reason of Seller's violation' of any applicable federal, state and local laws, ordinances or
regulations directly related to producing, supplying, transporting, delivering or using coal under
the Letter Agreement. Purchaser shall give Seller prompt written notice of any claim, demand or
suit of which Purchaser receives notice arising out of or in connection with the Letter Agreement
and covered by this indemnity. Purchaser shall have the right to reasonably participate in any
‘defense provided by Seller, including the selection of local counsel. The indemnification
* provision shall survive the expiration or earlier termination of the Letter Agreement

Seller agrees to conform to Purchasers environmental, health, and safety standards as follows:

1. Compliance and lndemnrt‘catron Seller shall. comply with all applicable EHS laws and
shall indemnify Purchaser against any EHS claims and costs’ ansmg from Seller's
perforrnance under the Letter Agreernent —_

2. Audits. Purchaser may audit Selier's EHS complrance Within thirty (30) days of
Purchaser's request, Seller shall deliver to Purchaser (1) all records regarding (a) Seller's
actual or alleged violations of EHS laws and (b) EHS claims asserted against Seller, in
each case in the five year period preceding Purchaser's request and (2) any executed
consent form(s) necessary for Purchaser to obtain from regulatory agencies and other third
parties rnformatron regardlng Seller's EHS compliance.

3. Definitions (as used in the Letter Agreement)

Ca. Clarm means admlnrstratrve regulatory or judicial action, suite, dispute, habrhty
judgment, penalty, damages, directive, order or claim.

b. EHS means relating to the management of any material or theprotection of human ——

health, public safety, occupatronal/mrne safety and health, the environment or
natural resources. :

c. Indemnify means to lndemnrfy defend and reimburse the rndemnrtee and its
successors and assigns on an after-tax basis. |

d. Law means any binding authority, demand, or permitting requirement issued by a
- legislative, judicial, or executive governmental body. -

e. Manage or management, with respect to any material, means the manufacture,
‘ disturbance, generation,  use, transportation, emission, discharge, treatment,
. storage, disposal, release, or threatened release thereof. ‘

Further (a) Notwithstanding any provision in the Letter Agreement to the contrary, neither party
shall be liable hereunder for incidental, special, punitive, consequential or other indirect loss or
damage, or for lost profits, business, tax credits or any other special or incidental loss or



- damage. The parties further agree that the waivers and disclaimers of liability expressed in this
Letter Agreement shall survive termination of the Letter Agreement, and shall apply whether in
confract, equity, tort or otherwise, even in the event of the fault, negligence, including sole
negligence, strict liability or breach of warranty of any party released or whose liabilities are
waived or disclaimed. Except as otherwise provided, neither party makes any warranties or
guarantees to the other, either express or implied, with respect to the subject matter of the
Letter Agreement, and both parties disclaim and waive any implied warranties or warranties
~ imposed by law, (b) Notwithstanding any provision of the Letter Agreement to the contrary, the -

parties recognize the Purchaser is a corporation formed under the laws of the State of Florida
and the Seller is 2 company formed under the laws of the State of Florida, and that no past,
present or future shareholder, officer, director, member or manager of either party shall have.
any personal liability for any obligation whatsoever or howsoever arising (including under
contract or in tort or equity) under or with respect to the Letter Agreement or the transaction
contemplated hereby, or applicable law with respect thereto. Neither Purchaser nor Seller shall
(i) assert or seek to assert any claim against, (i) name in any civil action or proceeding or
arbitration, or (iii) seek or obtain any judgment, order or decree against any member, manager,
shareholder, officer, employee, agent or representative of Purchaser or Seller with respect to
: Purchasers or Seller's obligations under the Letter Agreement IR
If Purchaser and Seller are each required to pay any amount to each other, then such amounts.
with respect to each other may be aggregated and the Purchaser and Seller may discharge._
their obligations to pay through netting, in which case the Purchaser or Selier, if any, owing the
greater aggregate amount may pay to the other party the. difference between the amounts
- owed. The Purchaser or Seller reserves to itself all rights, setoffs, counterclaims, and other

" remedies and defenses consistent with this Letter Agreement, to the extent not expressly herein -
waived or denied, which the Purchaser or Seller has or may be entitled to arising from or out of
this Letter Agreement. The obligations to make payment under this Letter Agreement may be
offset against each other, setoff or recouped there from. For the purpose of this section only,

- Purchaser and Seller shall also mean any affiliates,. sub3|dlanes or other related entltles of
Purchaser and Seller. .

Additionally, Seller represents to and covenants with Purchaser that it has obtalned and wrll

© . maintain or cause to be maintained at its expense: : LT

1. At a minimum, Automobile Liability insurance applying to own, non-owned and hired ——
vehicles with a limit of $1 Million combined single limit coverage per occurrence.
Additionally, Umbrella Llablllty coverage with a minimum of $1 Million limit- per
occurrence is desired. :

2. Workers Compensation, Employees’ Liability insurance with @ minimum of $500 000
Accident, $500,000 Disease and $500,000 Employee coverage.

3 Employers’ Llablllty lnsurance with a minimum of $1 Mllllon coverage per claim.

© The Letter Agreement dated December 19, 2003 and these Terms and Conditions constltute ,
the agreement in total between the parties. Neither party hereto shall claim any amendments,

- maodifications, or release from any of the provisions hereof unless the same is in writing, signed

' by each of the parties hereto and specifically states the same is an amendment to the Letter
Agreement and these Terms and Conditions. Waiver by either party of any part of the Letter

- Agreement or these Terms and Conditions shall not be construed as a waiver of any other
breach.



‘By:

‘ y . - oy
| ltét'%?.?ﬁ‘S/ (/em 7[* &/?ﬁfw’?mmﬁs

' These Terms and Conditions may be executed in any number of éounterparts,, includiﬁg‘ by

means of facsimile signatures, each of which shall be an original, but all of which together shall
constitute one and the same instrument. : ' L . ' .

Agreed to and accepted this ____ day of o _ 5 2003.

“Purchaser ' “Seller’




% Progress Energy

September 22, 2003 |

~ Mr. Joseph B. Jefferson
Progress Fuels Corporation
Post Office Box 308 .
Ceredo, West Virginia 25507

- Dear Mr. Jeffersorn:

This letter will confirm Progress Fuels Corporatron s (PFC) acceptance of your offer dated .
September 15, 2003, wherein PFC agrees to purchase 600,000 tons of 1.2LB SO, compliance coal

for delivery on a prorated shipment schedule of 50,000 tons per month from ]anuary 1, 2004,
. through December 31, 2004. ‘ ‘

Further, no later than th.u'ty 30) days Pnor to the exprratlon of this Letter Agreement
Purchaser and Seller may meet to negotiate a new price and duration of an extended twelve- .,
mOnth term of this agreement. © :

T}us coal shall be prepared so as to be free of excess qua.n’dﬁes' of bone, slate, shale, fire cla;lf,
wood, rock, loose clay, and ‘other 1mpunt1es and are. expected to meet the followmg
spec1f1cat10ns on an “as-received” basis:

"»-'-:pr—:cmcanoma- : e
TONNAGE = - ' 600,000 . 1 7 N/A
SIZE | - 2" xo" U N/A
] | -50% <¥4” ‘ : C
SULFUR ‘ . 1.2 LB SO; MAXIMUM >1. 2LBSO;
ASH . 12.00% MaxXiMUM’ - ‘ >13%
MOISTURE 8.0% MAXIMUM ' - >10%
ASHSOFTENING 2650 DEGREES FAHRENHEIT . N/A -
TEMPERATURE : : MINIMUM L S
VOLATILE ‘ 32% MINIMUM - <30%
BTU 12,500/ LB MINIMUM : . <12,200
© GRIND - 42 MINIMUM HARDGROVE <40

The price on this coal will be S8l per ton f.o0.b. barge, Marmet Pool, Kenawha"River and ¢

includes §llefor trucking and transloading costs, and will be based on a guarantee of 12,500 &

Btu/LB. Premium or penalty,; if any, will be computed from the guarantee at the rate of \ll™ :}
per 100 Btu on a weighted shipment basis. Invoices, reflecting premium/penalty calculations,
are payable fifteen (13) days fromi receipt and should be sent to the attention of Ms. Carrie
Leonard, Senior Accountant, at Progress Fuels Corporatxon, Post Ofﬁce Box 15208 St.

~ Petersburg, Florida, 33733. ,

" Pragress Fuels Corporation
200 Central Avenue '
St. Petershurg, FL 33701



e

Mr. Joseph B. ]efferson
September 22,2003
Page2

These coals will be sampled by an independent contractor employed by PEC. These samples '
will govern payment o

This coal will be shipped by barge Coorclmatron of these shrpments erl be made wrth PFC's
~Mrs. Tina McRoberts at 727/824-6682. Coordination of samphng related matters will be wrth
PFC’s Mr Roy F. Potter at 727/824-6684.

-If you are in agreement with this Letter Agreement and the attached Terms and Condrtlons
which constitutes our entire agreement, please indicate so by srgmng in' the acceptance block on
both documents and returning one original for our files. '

Thank you for Workmg with us on t]:us order. If you have any questrons, please do not hesitate .
to contact us. . ‘

A. W. Pitcher
Vice President — Coal Procurement

- AWP/r0
| _Attachment

' cc/a’rt Ms. C. R. Clarke
Mrs. D. M. Davis
Mrs. M. J. Kuderick
Mzr. F. M. Lelak
Ms. C. A, Leonard ,
Mrs. T. M. McRoberts
Mrs. V. M. Muehlendyck
Mz. R. F. Potter

- Agreed to dnd accepted this the __ ___day of : o ) 2003_
Progress Fuels Corporation

By:
Its:




TERMS AND CONDITIONS
- MADE A PART OF :
' LETTER AGREEMENT DATED SEPTEMBER 22,2003

These Terms and Conditions shall be a part of, and incorporated in, the above-ldentlﬂed'Letter
Agreement Commencement of deliveries by Seller shall constitute acceptance of all the terms

stated in the Letter Agreement, as well as all of the followmg General Terms and Conditions
even advance of Seller's signature. .

All coal purchased hereunder shall be received SUbJeCt to Purchaser's rlght of mspectlcn and

rejection. Rejected coal will be held at Seller's risk for a reasonable time and will be returned or -

disposed of according to Seller’s instructions and at Selier's expense. The net proceeds of any
such disposition will be credited to Seller's account. Payment in whole or in part by Purchaser
" for coal purchased. hereunder shall not constitute an acceptance of coal, which is- rightfully
rejected. : .

" Should Seller default in whole or in part as to quantity or quality of coal under this Letter
Agreement, Purchaser shall have, in addition to any other rights it may have at law or in equity,

| ~ the right to acquire suitable substitute or replacement coal..In such event, Seller shall reimburse . |

~ Purchaser for the amount by which the cost of substitute or replacement coal exceeds the price -
of coal under the Letter Agreement. The quality analysis performed by an independent certified’
testing company selected by Purchaser would be final and binding as to all questions of quality.

If shipment is not made of coal to be‘supplled hereunder by the date specified on the front of the
Letter Agreement and deferred shipment has not been approved by Purchaser, Purchaser shall

" not be required to accept delivery of such shipments or Purchaser may elect to accept such

shipments without prejudice to its rights hereunder. If at any time, Seller has reason to believe
that deliveries will not be made as scheduled, he shall immediately give written notice setting
forth the cause of the antlcxpated delay Seller shall be responSIble for any dernurrage as the
a result .of this delay ' .

For purposes of these Terms and Conditions, a "shipment" shall mean the quantity actually
- received in any vessel, barge, or unit train. If the coal delivered hereunder in any single shipment
- fails to meet any of the specifications set out in the Letter Agreement other than-sulfur content,
Purchaser shall have each of the follownng options to be exercised in its sole discretion:

1. Purchaser may notify Seller that Purchaser will',accept such coal subject to and in
accordance with the provisions set forth in the Letter Agreement; provided, however, that
Purchaser's exercise of this option shall in no way constitute a waiver of Purchaser's right -

at any time thereafter to exercise any of the other options set forth herein with respect to
subsequent dellverles of coal hereunder; or

2. Purchaser will have the option to reject any shipment which exceeds any of the
minimum/maximum specifications listed in the Letter Agreement, and Purchaser may notify
Seller to suspend further deliveries of coal hereunder until Seller demonstrates to
Purchaser's sole satisfaction that it.can deliver coal that will conform on a per shipment

~ basis to the specifications set forth in Letter Agreement; provided, however, that

—_f



Purchaser's exercise of this.option shall in no way constitute a waiver of Purchaser's right
at any time thereafter to exercise any of the other .options set forth herein with respect to
subsequent deliveries of coal hereunder. If Seller fails to make the above demonstration to
" Purchaser’s satisfaction within thirty (30) days after notice by Purchaser, Purchaser shall
have the right to terminate or cancel this Agreement and, in addition, pursue every other
remedy provided by law or equity. Should legal proceedings be instituted by Purchaser to
recoup its losses or damage hereunder, it shall, in addition, be entitied to recover from

Seller all court costs, reasonable attorney’s fees and any expenses :ncurred by
Purchaser, incident to such proceeding.

Should Seller become insclvent, or a voluntary or involuntary petition is filed as to Seller under
the United States Bankruptcy Code, or a receivership or similar proceeding be filed as to Seller,
. the Purchaser may, at its option and in its sole discretion anytime thereafter upon giving written' -
notice, terminate the Letter Agreement in whole or in part. The foregoing remedy of Purchaser is
~ not to be considered exclusive, but shall be cumulative and be in addition to any other remedles '
of Purchaser as provided herein. :

As used herein, the term “force majeure” shall mean any event beyond the control and without fault
or negligence of the party affected thereby and which, by the exercise of reasonable diligence or
the incurring of reasonable expense, such party is unable to prevent or overcome, regardiess of
whether such event was foreseeable, including, without limitation, act of God, act of public
authorities (including courts and commissions of competent JUHSdlCtlon) act of the public enemy,
insurrection, riot, labor dispute, labor or material shortage, fire, explosion, - flood, breakdown' of or
damage to plant equipment or facilities (including emergency outages of equipment or facilities to
make repairs to avoid breakdowns thereof or damage thereto), interruption to transportation or
transportation delay, river freeze-up, embargo, order or act of civil or military authority, legislative,
regulatory, permitting, judicial rule or order adopted, amended or newly interpreted subsequent to
the date of the Letter Agreement and any other event of a similar or dissimilar nature which wholly
or partially prevents the mining, hauling, handling, processing or loading of coal by Seller or the -
“receiving, handling, transporting and/or delivering by Purchaser's carrier thereof or the accepting,
handling, utilizing and/or unloadmg thereof by Purchaser or Purchaser's intended buyer, Progress -
Energy Florida (PEF) ‘

In the event performance of Seller's obligations hereunder or Purchaser's obligations hereunder is
made impossible, impractical or illegal by reason of force majeure (other than obligations to pay or’

expend money fot or in connection with the performance of the transactions contemplated by the
Letter Agreement) and such party promptly gives to each other party hereto written notice of the
details thereof, then the obligations of the parties hereto.shall be totally exeused to the extent made
necessary by such force majeure and during its continuance; provided, however, that such party
* giving - such notice shall use its best efforts to eliminate such force majeure to the extent
economically feasible to do so and with a minimum of delay. Any deficiencies in deliveries of coal
hereunder as a result of force majeure shall not be made up except at the sole discretion of the
Purchaser. In the event force majeure results in a partial reduction in the total quantity of coal Seller
- is obligated to deliver hereunder, the quantity of coal Seller shall be obligated to deliver to
"Purchaser hereunder during the continuance of such force majeure shall be limited to the amount
of coal required to be delivered during such period but for this section multiplied by a fraction, the
-denominator of which is the production capacity of the Coal Property immediately prior to such
force majeure and the numerator of which is the production capacity of the Coal Property during
the continuance of such force ma)eure . '



In the event that restrictions are imposed during the term of the Letter Agreement by governmental
bodies, agencies, entities, officials or courts which preclude or restrict PEF from burning coal of the
~ specifications hereunder, such restriction shall be deemed to be an event of force majeure under
the Letter Agreement unless its effect can be avoided in a lawful manner and will not, in PEF's sole

judgment, result in unreasonable expense to PEF, the obligations of the parties hereto shall be
totally excused during the contlnuance of such force majeure. .

Seller shall not, without Purchasers prior written consent, which consent will not unreasonably
be withheld, (i) make any assignment or transfer of the Letter Agreement, by operation of law or
otherwise, including without limitation any assignment, encumbrance or transfer as security for .
any obligation, or (ii) assign or transfer the right or duty to. perform any obligation of Seller
" hereunder; provided, however, that Selier may assign the right to receive payments for coal sold
hereunder directly from Purchaser to a lender as part of any accounts receivable financing or
other revolving credit arrangement which Seller may have now or at any time during the term of
‘the Letter Agreement. Seller may assign the Letter Agreement to an affiliate of Seller, or as part -
of a merger or consolidation, involving Seller, provided, however, that in the case of an

aSS|gnment to an affiliate, Seller shall remain liable for the performance and for the obligations -
of the assngnee :

The terms and provisions hereof shall be construed and enforced in accordance with the laws of
the state of West Virginia.

Each party shall maintain the terms of the Letter Agreement and any information or data relatlng

hereto, including site visits, in confidence and, except as may be required- by law, shall not’

~ disclose such information or data or any other information concerning the performance or
administration of the Letter Agreement to any other party other than a party's officers, directors,

- members, employees, contractors, agents, attorneys, accountants or financial advisers who .
have a need to have access thereto or as required by applicable ‘law, regulation or judicial or
governmental order. If either party is required to disclose any information required by this -
Section to be maintained as confidential in a judicial, administrative or governmental
proceeding, such party shall give the other party at least ten (10) days prior written notice
(unless less time is permitted by the appllcable proceeding) before disclosing any such
information in any such said proceeding and, in making such disclosure, the party required to
disclose the information shall disclose only that portion thereof required to be disciosed and.

shall take all reasonable efforts to preserve the confidentiality thereof, including obtalnlng,

protective orders.and supporting the other party in intervention. Nothing contained herein shall -
obligate either party to disclose to the other party any information that would be prohibited from:

disclosure under confidentiality agreements with third parties, including, without limitation, .
licenses; and any such information shall only be disclosed to the other party after appropriate
confidentiality agreements have been entered into or appropriate consents obtained. The terms

and provisions of this Section shall survive the termlnatlon of the Letter Agreement for a period
of two (2) years.. '

The terms and conditions set forth herein constitute a complete and exclusive statement of
agreement between the parties hereto, regardiess of any terms contained in any order,
acknowledgment or any other instrument. No statements or agreements, oral or written, not
contained herein shall vary or modify the terms hereof. Neither party shall claim any
amendments, modifications, or release from any provisions hereof unless the same is in writing-
signed by each of the parties hereto and specifically states the same is an amendment to the
Letter Agreement. Waiver by either party hereto of any breach by the other party of the terms
and conditions hereof shall not be construed as a waiver of any other breach.



Seller, for itself and its successors and assigns, agrees to indemnify, defend and hoid
.Purchaser and its affiliates and their respective directors, officers, employees and agents
harmless from and against all (a) claims, demands, damages actions and causes of actions,
and costs and expenses in connection therewith or related thereto (including without limitation
- attorney's fees and court costs) arising from property damage, bodily injury or death of third
~ parties, directly caused by Sellers unlawful or negligent performance under the Letter
Agreement, and (b) all fines, penalties, costs, losses or expenses incurred by Purchaser by
- reason of Seller's violation of any applicable federal, state and local laws, ordinances or
regulations directly related to producing, supplying, transporting, delivering or using coal .under
the Letter Agreement. Purchaser shall give Seller prompt written notice of any claim, demand or
suit of which Purchaser receives notice arising out of or in connection with the Letter Agreement
and covered by this indemnity. Purchaser shall have the right to reasonably participate in any
- defense provided by Seller, including the selection of local counsel. The mdemnn“catlon '
‘provision shall survive the expiration or earher termination of the Letter Agreement '

Seller agrees to conform to Purchaser S envrronmenta! health and safety standards as follows

1. Comphance and lndemmf‘catlon Seller shall comply with all apphcable EHS laws and .. -

shall indemnify Purchaser against any EHS claims and costs arising from Sellers
performance under the Letter Agreement.

2.. Audits. Purchaser may audit' Seller's EHS compliance. Within thirty (30) days of
Purchaser's request, Seller shall deliver to Purchaser (1) all records regarding (a) Seller's
actual or alleged violations of EHS laws and (b) EHS claims asserted against Seller, in-
‘each case in the five year period preceding Purchaser’s request and (2) any executed
consent form(s) necessary for Purchaser to obtain from regulatory agencies and other thxrd
parties mformatlon regardmg Seller's EHS compliance. '

3. Def'nltlons (as used in the Letter Agreement)

a. C!alm means admrmstratrve reguiatory or Judxcral action, su1te dispute, Ilabmty
)udgment penalty, damages directive, order or claim.

b. EHS means relating to the managernent of any material or the protection of human

health, public safety, occupatnonal/mlne safety and health, the envrronment or
natural resources.

¢. Indemnify means to lndemnrfy defend and reimburse the mdemnltee and its
successors and assigns on an after-tax basis.

d. Law means any blndlng authonty demand, or pem'uttlng requirement |ssued by a
legislative, Judlcral or executive governmental body.

_e. Manage or,management, with respect to any material, means the manufacture,
disturbance, . generation, use, transportation, emission, discharge, treatment,
storage, disposal, release, or threatened release thereof.

- Further (a) Notwithstanding any provision in the Letter Agreement to the contrary, neither party

shall be liable hereunder for incidental, special, punitive, consequential or other indirect loss or
damage, or for lost profits, business, tax credits or any other special or incidental loss or

—l



damage. The parties further agree that the waivers and disclaimers of liability expressed in this
~ Letter Agreement shall survive termination of the Letter Agreement, and shall apply whether in’
contract, equity, tort or otherwise, even in the event of the fault, negligence, including sole
negligence, strict liability or breach of warranty of any party released or whose liabilities are
- waived or disclaimed. Except as otherwise provided, neither party makes any warranties or
guarantees to the other, either express or implied, with respect to the subject matter of the
Letter Agreement, and both parties disclaim and waive any implied warranties or warranties.
~imposed by law, (b) Notwnthstandmg any provision of the Letter Agreement to the contrary, the.
parties recogmze the Purchaser is a corporation formed under the laws of the State of Florida
and the Seller is a company formed under the laws of the State of Florida, and that no past,
present or future shareholder, officer, director, member or manager of either party shall have .
any personal . liability for any obligation whatsoever or howsoever arising (including under
contract or in tort or equity) under or with respect to the Letter Agreement or the transaction -
‘ contemplated hereby, or applicable law with respect thereto. Neither Purchaser nor Seller shall
(i) assert or seek to assert any claim against, (ii) name in any civil action or proceeding or
arbitration, or (iii) seek or obtain any judgment, order or decree against any member, manager,

shareholder, officer, employee, agent or representative of Purchaser or Seller, with respect to
Purchaser's or Selier's obligations under the Letter Agreement.

if Purchaser.and Seller are each required to pay any amount to each other, then such amounts’
“with respect to each other may be aggregated and the Purchaser and Seller may discharge
their obligations to pay through netting, in which case the Purchaser or Seller, if any, owing.the =
-greater aggregate amount may pay to the other party the difference between the amounts
-owed. The Purchaser or Seller reserves to itself all rights, 'setoffs, counterclaims, and other
remedies and defenses consistent with this Letter Agreement, to the extent not expressly herein
- waived or denied, which the Purchaser or Seller has or may be entitled to arising from or out of -
this Letter Agreement. The obligations to make payment under this Letter Agreement may be’
. offset against each other, setoff or recouped there from. For the purpose of this section only,
Purchaser and Seller shall also mean any aﬁ"hates subsndiaries or other related entities of
" Purchaser and Seller. :

_ Additionally, Seller represents to and covenants with Purchaser that it has obtamed and will
‘maintain or cause to be malntamed at its expense: :

1. At a minimum, Automabile Liability insurance applying to own, non-owned and hired |
- vehicles with a limit of '§1 Million combined single limit coverage per occurrence.

,Additionally, Umbrella Liability coverage With a. minimum of $1 Mllhon limit per
occurrence is desnred

2. Workers' Compensation, Employees’ Liability insurance with a minimum of $500, 000
Accident, $500, OOO Disease and $500,000 Employee coverage. -

3. ‘Employers’ Liability Insurance with a minimum of $1 Million coverage per claim.
The Letter Agreement dated Septembe'r 22, 2003, and these Terms and Conditions constitute -

-the agreement in total between the parties. Neither party hereto shall claim any amendments,
modifications, or release from any of the provisions hereof unless the same is in writing, signed

- by each of the parties hereto and specifically states the same is an amendment to the Letter

Agreement and these Terms and Conditions. Waiver by either party of any part of the Letter .

Agreement or these Terms and Condltions shall not be construed as a waiver of any other
breach.



These Terms and Condifons may be executed in any number of couhterparts, including by

means of facsimile signatures, each of which shall be an original, but all of which together shall
constitute one and the same instrument. ' o _ - : _

Agreed to and.accepted this _ﬁday of Sphmber  a003

“Purchaser”

“Seller”

Hsm:;?&;é”%é/ Hore "?“L lt:’::-



