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BellSouth Telecommunications, Inc.’s Petition for Waiver of Rules

25-4.066 and 25-4.067, Florida Administrative Code and

Petition to Initiate Rulemaking


BellSouth Telecommunications, Inc. (“BellSouth”), pursuant to Section 120.542, Florida Statutes, and Rule 28-104.002, Florida Administrative Code, hereby petitions the Florida Public Service Commission (“Commission”) to waive Rules 25-4.066 and 25-4.067, Florida Administrative Code, regarding the provision of basic services as a carrier of last resort under certain factual situations as set forth more fully below.  In addition, BellSouth, pursuant to Section 120.54(7), Florida Statutes and Rule 25-103.006, Florida Administrative Code, petitions the Commission to initiate rulemaking to amend Rules 25-4.066 and Rule 25-4.067, Florida Administrative Code, as more fully set forth below.  In support of its Petition, BellSouth avers the following:


1.
BellSouth is an incumbent local exchange company doing business in the State of Florida whose regulated operations are subject to the jurisdiction of the Commission pursuant to Chapter 364, Florida Statutes.  BellSouth is a price regulated company pursuant to Section 364.051, Florida Statutes.


2.
BellSouth’s principal place of business in Florida is 150 West Flagler Street, Suite 1910, Miami, Florida  33130.  Pleadings and process may be served upon:



Nancy B. White



c/o Nancy H. Sims



150 South Monroe Street



Suite 400



Tallahassee, Florida  32301



(305) 347-5558


3.
Rules 25-4.066 and 25-4.067, Florida Administrative Code, are promulgated under the authority contained in Sections 364.025 and 364.15, Florida Statutes, among other Sections.  Section 364.025 requires an incumbent local exchange company to provide basic local telecommunications services within a reasonable time period to any person requesting such service within the company’s service territory.  Section 364.15, Florida Statutes allows the Commission to order additions or extensions to a telecommunications facility in order to secure adequate service or facilities for telecommunications services. 

4.
Rule 25-4.066, Florida Administrative Code, requires each telecommunications company to provide facilities designed and engineered in accordance with realistic anticipated customer demands for basic local telecommunications service subject to the company’s ability to secure, at reasonable expense, suitable facilities and rights for construction and maintenance of such facilities.  Rule 25-4.067, Florida Administrative Code, requires each telecommunications company to make reasonable extensions to its lines and services.  


5.
BellSouth has encountered a number of situations concerning access at a Multi-Tenant Environment (“MTE”)
, either (i) before BellSouth begins provisioning activities to serve end user customers at the MTE or (ii) after BellSouth begins provisioning activities to serve end user customers at the MTE (including incurring material and labor costs to serve).  Examples include, but are not limited to, the following: 

(A)
A property owner
 enters into an exclusive facilities and/or service agreement with another communications provider, such that BellSouth will not be permitted to install facilities within and/or provide service within or to the development (referred to herein as a “physical lockout”).   In a physical lockout situation, BellSouth is unable to serve and advises the Commission of its inability to serve and inability to satisfy its carrier of last resort (“COLR”) obligations.  

(B)
A property owner enters into a “bulk agreement” with another communications provider where the property owner or a condominium or homeowners’ association collects from the residents charges for the provision of communications services to the residents, through rent, fees or dues (referred to herein as an “economic lockout”).  In an economic lockout, while the property owner may allow BellSouth to place facilities and provide service, BellSouth can expect little or no take rate for its services.  Here, the “economics” of provisioning service change, such that the cost to install facilities is balanced against a much smaller number of anticipated customers and anticipated service revenues.


6.
From January 1, 2005, through the date of this Petition, BellSouth has experienced physical lockout at nine (9) MTEs.  BellSouth advised the Commission of these situations by letters directed to the Department of Competitive Markets and Enforcement of the Commission. Copies of these letters are attached hereto as Composite Exhibit A.   Also attached in Composite Exhibit A are selected letters to the Department of Competitive Markets and Enforcement of the Commission prior to 2005, notifying of five (5) physical lockout situations.  BellSouth is aware of pending physical lockout situations at three (3) additional MTEs currently under construction.  BellSouth is confirming the facts of these pending situations, and following confirmation, BellSouth will send similar letters to the Commission for each of them.     


7.  In addition, BellSouth is faced with economic lockout situations, as demonstrated in Exhibit B.  Exhibit B describes an economic lockout situation at an MTE that is currently under construction.   This is just one example; other similar situations are arising regularly and are steadily increasing.  BellSouth will be notifying the Commission by letter of these situations on a going-forward basis and advising of BellSouth’s inability to provide service due to economic lockout.  


8.
These situations have been steadily increasing, and BellSouth expects them to continue to increase.  For example, certain larger developers of multiple developments have informed BellSouth that they have entered into agreements with other communications providers or infrastructure providers, including arrangements for monetary incentives from the providers to the owners that will cover all of the property owner’s future developments in certain geographic areas, including BellSouth’s service territory.  Additionally, a consulting business has arisen in this area, with consultants seeking property owners as clients to pursue and facilitate agreements between them and communications companies that include such monetary incentives.
  In addition, communications providers are actively seeking these agreements.
 


9.
These situations place the COLR in a particularly difficult position.  The COLR is caught between its COLR obligations under state law and the property owner’s right to enter into an exclusive or bulk agreement with another provider.  This may result in BellSouth incurring costs for provisioning facilities to serve end users in furtherance of its regulatory obligations, only to later be informed of a lockout.  See, e.g., Composite Exhibit A (including BellSouth’s August 2, 2005 letter to the Commission relating to Blue Condominium, describing such a lockout  situation). 

 
10.
The Commission rules set forth above relating to COLR obligations were first written in 1968.  Telecommunications policy has changed significantly, beginning with telecommunications deregulation in 1995 in Florida and in 1996 nationally.  The examples set forth above reflect that tenants who cannot get service from the COLR are not precluded from getting service.  Competitive providers are meeting those needs.


11.
In addition, Section 364.01(4)(g), Florida Statutes, provides the Commission with the authority to ensure that all providers of telecommunications services are treated fairly, by preventing anticompetitive behavior and eliminating unnecessary regulatory restraint. Section 364.01(4)(f), Florida Statutes, provides the Commission with the authority to eliminate rules and regulations that delay or impair the transition to competition.


12.
BellSouth, therefore, seeks a waiver of Rule 25-4.066 and 25-4.067, Florida Administrative Code (i.e., a permanent waiver of the COLR obligation) with regard to the specific property involved in instances where the following occurs
:


A.
The property owner permits only one provider (not 



BellSouth) to install communication facilities during 



construction of the property;



B.
The property owner accepts incentives or rewards 




contingent on the provision of communications services by 




a provider (not BellSouth) to the exclusion of others;



C.
The property owner enters into a bulk agreement with a 




provider (not BellSouth) and  collects charges for 




communications services from the occupants, whether 




through rent, fees or dues;





D.
The property owner enters into an agreement with a 




communications provider(s) that restricts or limits access to 




MTE real property by other communications providers 




resulting in restriction of access to BellSouth, or the property 




owner or grants incentives or rewards to the property owner 




contingent upon such restriction; or



E.  
The property owner limits or restricts, or enters into an 




agreement that limits or restricts, the types of 




communications services BellSouth may provide.


 
13.
BellSouth believes that its Petition for Waiver is in the public interest.



14.
BellSouth also seeks to initiate rulemaking on this issue and to amend Rules 25-4.066 and 25-4.067, Florida Administrative Code to conform to the waiver being sought by BellSouth.


WHEREFORE, BellSouth requests that the Commission grant its Petition for Waiver and initiate rulemaking as requested herein.


Respectfully submitted this 16th day of December, 2005.





BELLSOUTH TELECOMMUNICATIONS, INC.





_____________________________________





Nancy B. White





Manuel A. Gurdian





Sharon R. Liebman





c/o Nancy H. Sims





150 South Monroe Street





Suite 400





Tallahassee, Florida 32301





(305) 347-5558





_____________________________________





R. Douglas Lackey





675 West Peachtree Street, Suite 4300





Atlanta, Georgia





(404) 335-0747

607773

� The term “MTE” includes planned unit developments, including commercial and residential components; residential subdivisions; condominiums; apartment buildings and other types of residential and commercial multi-tenant developments.   





� Use of the term “property owner” in the above examples may not be entirely accurate, as these agreements may be with the property owner or developer directly or through a condominium, homeowners’ or community association.  So, the term “property owner” or “developer” shall mean and refer to any of the above, or more generally, the entity that is controlling decisions and/or entering into agreements regarding communications providers and services at an MTE.





�  As indicated on Exhibit B, the consultant representing the developer for the development described in that Exhibit is CSI Consulting, Inc.  CSI is representing the developer with regard to, and is authorized to negotiate, arrangements for, cable, television, telephone, data, and other telecommunications services at the developments.  CSI’s website (www. csiconsulting.net) describes CSI as follows: “CSI is a collective group of telecommunication executives who realized that property owners were missing the industry and technical information as well as the critical mass to obtain the greatest value for the telecommunication rights of their property. Contrary to popular belief there are many qualified competitors who would like to serve your residents with Cable TV, Internet and Telephone Services. CSI is working with Franchise Operators, Private Cable and Telephony providers to find the best fit for each of the individual properties we represent. CSI Consulting Services staff manages a large portfolio of client properties. We specialize in creating a competitive environment that allows Developers, HOA’s and Condominium Associations to obtain the best possible agreements for Cable TV, Internet, Telephony, and VoIP.”   Other consultants are similarly marketing these types of arrangements and agreements to developers, thus increasing the number of situations that are arising. 





� See, e.g. � HYPERLINK "http://www.broadstar.com" ��www.broadstar.com�, stating the following:  “Enabled by the fact that BroadStar’s services and benefits to properties, developers and subscribers, more than rival any competitors (as further discussed herein), BroadStar’s business model is to secure exclusive bulk services through long term Right-Of-Entry (ROE) agreements in Multiple Dwelling Units (MDU’s) inclusive of high density garden style and high rise apartment complexes and condominiums.”


� The term “property owner”, as used in these instances, should have the meaning described in footnote 2. The term “communications services”, as used below, includes telecommunications services, voice over Internet protocol (VoIP), data, cable, video, or other information services, or similar replacement services. 
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