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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

DIRECT TESTIMONY 

OF 

BILLY H. PRUITT 

DOCKET NO. 050119-TP AND DOCKET NO. 050125-TP 

SECTION I - INTRODUCTION 

Please state your name, title and business address. 

My name is Billy H. Pruitt. I am President and Principal Consultant for Pruitt 

Telecommunications Consulting Resources, Inc. My business address is 59 

Lincord Drive, St. Louis, MO 63 128- 1209. 

On whose behalf are you testifying? 

I am testifying on behalf of Sprint Spectrum Limited Partnership, Nextel South 

Corporation, Sprint Communications Company Limited Partnership 

(collectively, “Sprint Nextel”) and T-Mobile USA, Inc. (“T-Mobile”). 

Please outline your educational and business experience. 

I joined Southwestern Bell Telephone Company in 1968 as a Teletype and 

Data Repair Technician, and then served as a Central Office Repair technician 

until 1970. Between 1970 and 1972 I served in the Army. Upon my return to 

Southwestern Bell in 1972, I was assigned as a Switching Technician and, over 

time, served in many different outside plant and central office technical 

positions. 
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I obtained a Bachelor of A r t s  in Political Science degree from St. Louis 

University in 1981. In 1983, I was appointed a Manager in the Access 

Services group where I performed detailed costs studies and developed rates 

for multiple switching technologies required to provide switched access 

services. In 1986, I obtained a Master of Business Administration degree from 

Webster University. I was also promoted to the position of Area Manager 

Rates and Cost Studies in 1986 and managed a work group responsible for 

switched access cost studies, rate development and the associated filings with 

state and federal regulatory bodies. In 1990, I was appointed Area Manager 

Regional Sales where I developed and presented competitive proposals for 

complex network services and served as the Division’s regulatory liaison. I 

retired from Southwestern Bell in December, 1998. 

In September, 1999, I accepted a position as a Senior Engineer in the 

Carrier and Wholesale Interconnection Management group at Sprint PCS. In 

this assignment I was a lead negotiator responsible for negotiating 

interconnection agreements between Sprint PCS and other telecommunications 

carriers. I was also responsible for providing expert witness testimony on 

behalf of Sprint PCS in regulatory proceedings such as this Docket. 

In March, 2003, I was assigned to Sprint’s Access Management 

organization where I provided regulatory policy and contract expertise in 

support of Sprint long distance, wireless, and local service initiatives. Due to a 

Sprint reorganization, I was assigned to the Sprint Business Solutions 

organization where I provided general enterprise support to various Sprint 
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organizations involved in the development and deIivery of products and 

services to Sprint’s wholesale customers. I also negotiated contracts with local 

exchange carriers (“LECs”) and alternate access vendors for services and 

facilities required in the Sprint network. In addition, I provided general 

negotiation and contract support to the various negotiation teams at Sprint that 

negotiated interconnection agreements with incumbent LECs (“ILECs”) and 

other carriers, and continued to provide expert witness testimony when 

required. 

In the performance of my responsibilities at Sprint I was required to 

understand and implement on a day-to-day basis Sprint PCS’ rights and 

obligations arising under i) the Communications Act of 1934 as amended by 

the Telecommunications Act of 1996 (“the Act”), ii) the Federal 

Communications Commission (“FCC”) rules implementing the Act, and ii) 

federal and state authorities regarding the Act and FCC rules. 

In December 2004, after 5 years of employment with Sprint, I accepted 

a voluntary buyout and opened a telecommunications consulting practice 

providing interconnection support services to telecommunications providers. I 

have been involved in that consulting practice since that time. 

Before what state regulatory Commissions have you previously provided 

testimony? 

I have provided testimony regarding interconnection and transit issues similar 

to the issues in this case before the Iowa Public Utility Board, the Louisiana 

Public Service Commission, the Missouri Public Service Commission, the 
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Mississippi Public Service Commission, the Nebraska Public Service 

Commission, the Oklahoma Corporation Commission, and the Tennessee 

Regulatory Authority. 

What is the purpose of your testimony? 

The purpose of my testimony is to provide the positions of Sprint Nextel and 

T-Mobile regarding the tentative list of issues identified in Attachment “A” of 

the Commission’s December 6, 2005 Order Establishing Procedure in the 

consolidated Dockets 0501 19-TP and 050125-TP. It is my understanding that 

these issues arise out of BellSouth Telecommunications Inc.’s (“BellSouth’s”) 

filing of its General Subscriber Services Tariff A16.1, Transit Traffic Service 

(“the Tariff’). I understand that a group of Florida independent local exchange 

telephone companies consisting of TDS Telecom d/b/a TDS TelecodQuincy 

Telephone, ALLTEL Florida Inc., Northeast Florida Telephone Company d/b/a 

NEFCOM, GTC, Inc. d/b/a GT Com, Smart City Telecom, ITS 

Telecommunications Systems Inc. and Frontier Communications of the South, 

LLC (collectively “Small LECs”) filed a petition and complaint for suspension 

and cancellation of the Tariff, as did AT&T Communications of the Southern 

States, LLC (“AT&T”). 

SECTION I1 - SUMMARY OF TESTIMONY 

Please provide a brief summary of your testimony. 

It is the position of Sprint Nextel and T-Mobile that the Act provides a specific 

statutory framework under which Congress granted telecommunications 

carriers the right to efficiently interconnect their networks directly or indirectly 

4 
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to exchange traffic in a post-monopoly competitive environment. Upon 

interconnecting with BellSouth, a carrier is entitled to the same level of service 

that BellSouth provides itself, which includes the ability to exchange traffic 

with other carriers that are interconnected to BellSouth’s network. The ability 

to utilize BellSouth’s network to reach a third party, i.e. “transiting”, is 

essential to a connecting carrier’s right to indirectly interconnect and exchange 

traffic with other carriers that are interconnected with BellSouth. Although not 

expressly addressed by FCC rule, state utility Commissions have found 

transiting to be an interconnection obligation, and the FCC has recognized the 

vital role of transit services in deployment of competitive networks in its 

current Intercarrier Compensation proceedings. As such the clear statutory 

language of 47 U.S.C. $ 252(d)(1) that requires rates for interconnection 

services to be developed pursuant to TELRIC pricing standards compels the 

conclusion that BellSouth’s transit service must also be priced at TELRIC 

rather than on a price cap, commercial or market basis. 

The recent FCC decision, In the Matter of Developing a Unified 

Intercarrier Cor-pensation Regime, CC Docket 01 -92, FCC 05-42, 

Declaratory Ruling and Report and Order (rel. Feb. 24, 2005), referred to 

herein as “the T-Mobile Order,” makes it clear that the appropriate mechanism 

for establishing compensation arrangements for interconnection services under 

the Act is through the negotiation and arbitration process. Where carriers 

choose not to follow that process, no compensation is due. Thus, while 

BellSouth is clearly entitled to be paid a TELRIC-based rate when a carrier 
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transits BellSouth’s network, the terms under which BellSouth provides and is 

paid for that service must be established through a negotiated and if necessary, 

arbitrated interconnection agreement, rather than by a tariff. 

SECTION I11 - THE ACT, 
INDIRECT INTERCONNECTION AND TRANSIT SERVICE 

Can you summarize the duties relevant to this case that are created and 

imposed upon different carriers pursuant to the Act? 

Although I am not an attorney, it is evident from the plain reading of 47 U.S.C. 

5 251 that the Act created a fi-amework under which different statutory duties 

are imposed upon different types of carriers. Section 251 sets forth three tiers 

of obligations applicable to three sets of carriers. 

5 1 . 1 OO(A)( 1 ) : 

See also 47 C.F.R. 5 

Section 25 1 (a) creates the general obligation imposed upon all 

telecommunications carriers to interconnect directly or indirectly. 

Section 25 1 (b) creates five additional obligations applicable to all local 

exchange carriers, such as the Small LECs in this case, including the duty to 

establish reciprocal compensation arrangements and to provide local dialing 

parity. See also 25 1 (b)(5); 25 1 (b)(3); 47 C.F.R. 6 5 1.207 (local dialing parity). 

Section 25 1 (c) imposes yet additional obligations solely upon incumbent local 

exchange carriers, such as BellSouth in this case. These additional obligations 

include the express duties to provide interconnection with BellSouth’s network 

“for the transmission and routing of telephone exchange service and exchange 

access” traffic “that is at least equal in quality to that provided by” BellSouth 

to itself, “on rates, terms and conditions that are just, reasonable, and 
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nondiscriminatory, in accordance with . , . the requirements o f .  . . section 252” 

of the Act. 47 U.S.C. 9 251(c)(2)(A), (C) and (D). 

Section 252(d)( 1) is the statutory basis upon which the TELRIC pricing 

methodology is made applicable to interconnection for the purposes of 

251(c)(2). See also, 47 C.F.R. $0 51.501, 51.503, 51.505, 51.507, 51.509 and 

51.511. 

What is the difference between “direct interconnection” and “indirect 

interconnection” as those terms are used in section 251(a) of the Act? 

Direct interconnection is when two telecommunications carriers install 

dedicated transport facilities between their respective switches to exchange 

traffic between the two carriers’ networks. Direct interconnection may be 

provisioned directionally, supporting either one-way or two-way traffic. 

Indirect interconnection occurs when, instead of using dedicated facilities, two 

carriers’ respective switches are connected to a tandem of the same 

intermediate third-party carrier (typically, but not necessarily to the same 

tandem), Traffic originated on one carrier’s network is exchanged with the 

other by delivery of such traffic to the intermediate carrier’s network which, in 

turn, delivers it to the terminating carrier’s network. 

What does it mean for a carrier to provide a transit service? 

Transit service is typically provided by a third-party LEC that owns a tandem 

switch, e.g. BellSouth, to which multiple additional carriers are connected, e.g. 

the Small LECs, Sprint Nextel, T-Mobile, etc. In BellSouth’s case, connection 

to a BellSouth tandem switch generally enables an interconnecting carrier to 

7 
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send telecommunications traffic to any other carrier that is interconnected with 1 

the BellSouth network within the same LATA. BellSouth’s transit service is 2 

3 essentially the tandem switching and transport functions that BellSouth 

4 provides in the middle of a call path to complete the delivery of one 

interconnected carrier’s originated telecommunications traffic to another 5 

6 interconnected carrier’s network for termination. 

Can you provide a simple diagram of the network configuration 7 Q* 

8 associated with a typical transit scenario? 

9 A. Yes. Please see the diagram attached to my testimony as Exhibit No. 

10 (BHP-1). 

Does BellSouth provide Sprint Nextel and T-Mobile transit service in 11 Q. 

12 Florida? 

Yes. BellSouth has been providing Sprint Nextel (Le., Sprint Spectrum L.P.) 

transit service per an interconnection agreement since at least April 1, 1997. 

13 A. 

14 

BellSouth has been providing T-Mobile transit service per an interconnection 15 

16 agreement since at least March 1, 1998. As a general matter, the Sprint Nextel 

and T-Mobile interconnection agreements with BellSouth provide for 

BellSouth to deliver Sprint Nextel and T-Mobile originated traffic to third- 

party carriers that are also interconnected with a BellSouth tandem (i.e., transit 

17 

18 

19 

traffic) and to likewise deliver the third-party carriers originated traffic to 

Sprint Nextel and T-Mobile. Sprint Nextel and T-Mobile pay BellSouth for 

20 

21 

delivering their originated traffic to third-party carriers. BellSouth does not, 22 

however, receive any payment from Sprint Nextel or T-Mobile for either i) the 23 
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temination of third-party traffic that BellSouth delivers to Sprint Nextel or T- 

Mobile, or ii) traffic originated on the Small LECs’ networks that is delivered 

by BellSouth to Sprint Nextel and T-Mobile. 

Of what benefit is BellSouth’s transit service to Sprint Nextel and T- 

Mobile? 

BellSouth’s transit service is a classic example of the means by which indirect 

interconnection contemplated by the Act is accomplished. BellSouth is the 

historical LATA tandem provider that provides connectivity to virtually all 

telecommunications carriers operating in BellSouth’s territory (i.e., CMRS 

Providers, CLECs, the Small LECs, other LECs, etc.). Depending on the 

volumes of traffic exchanged between two carriers, the indirect delivery of 

traffic between two carriers that are each interconnected to the BellSouth 

network provides an efficient and economical alternative to establishing 

expensive, underutilized dedicated direct interconnection facilities. In turn, the 

efficient and economical exchange of traffic fosters the very competition that 

enables providers to develop and deliver consumers innovative 

communications goods and services at the lowest prices. 

Is BellSouth obligated to provide the transit service that it has been 

providing? 

Yes. There are several statutes and rulings that create and support the 

obIigation of incumbent LEC tandem service providers to provide a transit 

service to interconnected telecommunications carriers. 

9 
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For instance, in Petition of WorldCom, Inc. Pursuant to Section 

252(e)(5) of the Communications Act for  Preemption of the Jurisdiction of the 

Virginia State Corporation Commission Regarding Interconnection Disputes 

with Verizon Virginia, Inc., and for  Expedited Arbitration, 17 FCC Rcd 

27,039 (CCB, July 17, 2002) (Virginia Arbitration Order), the Wireline 

Competition Bureau, acting through delegated authority of the FCC, addressed 

Verizon’s transit obligations to WorldCom. The Bureau stated that the 

Commission had previously held in another context that 

a “fundamental purpose” of section 251 is to ‘promote the 
interconnection of all telecommunications networks by ensuring 
that incumbent LECs are not the only carriers that are able to 
interconnect efficiently with other carriers. In this instance, 
allowing Verizon to “terminate” transit service abruptly, with 
no transition period or consideration of whether WorldCom has 
an available alternative, would undermine WorldCom’s ability 
to interconnect indirectly with other carriers in a manner that is 
inconsistent with the “fundamental purpose” identified above. 
Moreover, such a result would put new entrants at a severe 
competitive disadvantage in Virginia, and would undermine the 
interests of all end users in connectivity to the public switched 
network. 

Id., 7 118. 

Are you aware of any state public utility Commission decision that may 

provide additional insight to this issue? 

Yes, several. In Petition of Verizon South, Inc., for  Declaratory Ruling that 

Verizon is Not Required to Transit InterLATA EAS TrafJic between Third Party 

Carriers and Request for  Order Requiring Carolina Telephone and Telegraph 

Company to Adopt Alternative Transport Method, Docket No. P-19, Sub 454 

“Order Denying Petition” (North Carolina Utilities Commission, Sept. 22, 

2003), Verizon relied upon the Virginia Arbitration Order to contend it had no 

10 
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obligation to provide a transit service at all, claiming that the Competition 1 

2 Bureau had not found “clear [FCC] Commission precedent or rules declaring 

such a duty.’’ Id., p. 5. The North Carolina Utility Commission (“NCUC”) 3 

4 concluded, however, that the Virginia Arbitration Order “was not meant to 

5 bear such a heavy burden” (id, p. 7) and “good cause exists to find that Verizon 

is obligated to provide the transit service as a matter of law”. Id., p. 5. 6 

7 The NCUC was persuaded and found that 1) a transit obligation can be 

well supported under both state and federal law; 2)  the lack of a transit 8 

9 obligation could lead to absurd results, including the stifling of competition by 

10 imposition of uneconomic costs such as construction of redundant facilities, 

11 and impairment of “the ubiquity of the telecommunications network”; and 3) 

12 the simple fact is that the transiting of traffic has been around since “ancient” 

times in telecommunications terms. Id., p. 6. The NCUC went on to state that 13 

14 “[i] t strains credulity to believe that Congress in TA96 [Telecommunications 

Act of 19961 intended, in effect, to impair this ancient practice and make it 15 

16 merely a matter of grace on the part of ILECs, when doing so would inevitably 

17 have a tendency to thwart the very purposes that TA96 was designed to allow 

and encourage”. Id., p. 6-7. It is clear that the NCUC believes that there is a 18 

19 legal obligation for ILECs to provide a transit service under the Act. A copy 

20 of the NCUC’s September 22, 2003 Order Denying Petition in Docket No. P- 

19, Sub 454 is attached as Exhibit No. (BHP-2). 

Even more recently, the Public Utility Commission of Texas (“Texas 

PUC”) held that “SBC Texas shall provide transit services at TELRIC rates.” 

21 

22 

23 
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Arbitration of Non-Costing Issues for Successor Interconnection Agreements 

to the Texas 271 Agreement, “Arbitration Award - Track 1 Issues”, P.U.C. 

Docket No. 28821 (TX PUC, February 22, 2005). Given SBC Texas’ 

ubiquitous network and the lack of alternative competitive transit providers, 

the Texas PUC concluded that requiring SBC Texas “to provide transit 

services at cost-based rates will promote interconnection of all 

telecommunications networks.’’ Id., p. 23. The PUC also recognized the 

reality that, in the absence of alternative transit providers “SBC Texas’s 

proposal to negotiate transit services separately outside the scope of an FTA 

[Telecommunications Act of 19961 0 251/252 negotiation may result in cost- 

prohibitive rates for transit service.” Id.. The foregoing reasoning is equally 

applicable in this case to support the conclusion that BellSouth is required to 

provide its transit service pursuant to a section 25 1/252 interconnection 

agreement and cannot side-step that obligation by “providing” a grossly 

inflated transit service pursuant to its tariff. A copy of the Texas PUC’s 

February 23, 2005 Arbitration Award in Docket No. 28821 is attached as 

Exhibit No. (BHP-3). 

Is the transit obligation an “interconnection” obligation? 

Yes. The Act identifies each statutory duty imposed upon an incumbent LEC 

such as BellSouth. One of those duties is the “interconnection” duty outlined 

in section 251(c)(2) of the Act. This section requires incumbent LECs to 

provide “interconnection with the local exchange carrier’s network - (A) for 

the transmission and routing of telephone exchange service and exchange 

12 
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access.” There is no limiting language in the statute that allows BellSouth to 

only provide interconnection for the transmission and routing of traffic 

8 

9 
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16 Q. 

17 

18 A. 

19 

20 

21 

22 Q. 

23 

between a requesting interconnecting carrier’s network and a BellSouth end 

office. To the contrary, the statute is unlimited with respect to the scope of the 

routing and transmission that BellSouth must provide an interconnected carrier 

and, therefore, is clearly broad enough to include the routing and transmission 

of traffic between an interconnecting carrier’s network and any end office (or 

equivalent facility), including those associated with the networks of other 

carriers that are interconnected with the BellSouth network - Le., other CMRS, 

CLEC, Small LECs, and LEC carriers’ networks. 

Does BellSouth routekransmit traffic originated by or terminating to its 

end user customers to/from other carriers interconnected with the 

BellSouth tandem such as CLECs, rural LECs, IXCs, etc.? 

Yes. It is indisputable that BellSouth has the legacy architecture required to 

provide this service for its end user customers and it does so. 

What type of traffic does a transit provider such as BellSouth typically 

exchange (route or transmit) with an interconnecting carrier? 

The traffic exchanged between BellSouth and an interconnecting carrier is 

either going to be exchange service traffic (i.e. local exchange and Extended 

Area Service, or EASY traffic) or exchange access traffic (interstate and 

intrastate access traffic). 

Does BellSouth have an express obligation to provide interconnection of 

the same quality that it provides itself? 

13 
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Yes. Pursuant to section 25 1 (c)(3) of the Act, an incumbent LEC must provide 

interconnection “that is at least equal in quality to that provided by the local 

exchange carrier to itself or to any subsidiary, affiliate, or any other party to 

which the carrier provides interconnection.” 

Assume BellSouth is interconnected with Carrier A and Carrier B and in 

the ordinary course of business BellSouth is compensated to transmit and 

route its own customers’ intraLATA traffic to carrier A’s network. Can 

BellSouth legitimately refuse to transmit and route Carrier B’s 

intraLATA traffic to carrier A’s network? 

No. It would be unfair and discriminatory for BellSouth to refuse to route and 

transmit the competing Carrier B’s traffic to the same destination, i.e. carrier 

A’s network, that BellSouth transmits and routes its own customers’ traffic. 

What is the logical result when sections 251(c)(2)(A), (C) and (D) are read 

together? 

Transiting is clearly encompassed within the statutory obligation to 

interconnect. The Act creates strict obligations and the FCC’s rules impose 

strict regulations on the ILECs to assure nondiscriminatory interconnection 

because of the ILEC’s market power. The ILECs control the historical, legacy 

network architecture that serves vast populations of consumers and that other 

carriers must interconnect with to provide competing service to such 

consumers. ILECs have the incentive and ability to abuse this control to harm 

competitors and, ultimately, negatively impact consumers. 

14 
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What public interest is served by this Commission concluding that 

BellSouth’s transit service is an interconnection service that BellSouth is 

obligated to provide to a requesting telecommunications carrier? 

Transiting is a key component for a competitor to be able to economically 

obtain interconnection with an ILEC network and, therefore, it is in the public 

interest for both consumers and competitors that the service be provided within 

the framework of the Act. Consumers would be harmed if incumbent LEC 

transiting was not required. To force other competitors to directly interconnect 

with each other, when it would be more efficient to connect indirectly, would 

artificially drive up the costs to all interconnecting carriers and, again, 

consumers. Unnecessary expense may be further compounded where “new 

construction” must occur before a direct connection can even be installed. 

Similarly, forcing competitors to pay inflated prices for ILEC transiting would 

have the same result. 

As previously explained, and recognized by the NCUC, indirect 

interconnection through a transit service that is generally provided by an 

incumbent LEC, such as BellSouth, can be the most efficient means for CMRS 

providers to i) quickly and economically expand their network to serve ever 

increasing numbers of subscribers, and ii) provide and maintain economically 

efficient levels of service in less populated areas that may not otherwise be 

served if the cost of direct facilities outweighs the benefits of providing service 

in that area. CMRS providers use transit service particularly in rural areas 

where sufficient volumes of traffic are not generated to justify deploying its 
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own network facilities. The FCC has recognized the vital role of transit 

I I 

2 services in deployment of competitive networks in the current Intercarrier 

Compensation proceeding and stated the following: 3 

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

the record suggests that the availability of transit services is 
increasingly critical to establishing indirect interconnection 
- a form of interconnection explicitly recognized and 
supported by the Act. It is evident that competitive LECs, 
CMRS carriers, and rural LECs often rely on transit services 
from the incumbent LECs to facilitate indirect 
interconnection with each other. Without the continued 
availability of transit services, carriers that are indirectly 
interconnected may have no efficient means by which to 
route traffic between their respective networks. 

14 Developing a Unified Intercarrier Compensation Regime, CC Docket No. 0 1 - 

92, Further Notice of Proposed Rulemaking at 7 125 (Rel. March 3,2005). 15 

16 Absent decisions from states and the FCC further validating this vital 

role of incumbent LECs, the inevitable increase in unnecessary costs will slow 17 

18 competition and, in turn, leave consumers with little if any service choices. 

19 Q. How are the prices for interconnection service established under the Act? 

A. Section 25 1 (c)(2)(D) unambiguously requires that the rates, terms and 20 

21 conditions under which interconnection is provided must be “just, reasonable, 

and nondiscriminatory, in accordance with . . . the requirements of. . . section 22 

23 252” (emphasis added). 

24 Section 252(d)(1) of the Act establishes (in its title and substantive 

provisions) the “Pricing Standards” applicable to interconnection services 25 

26 provided pursuant to 251(c)(2). The price for such services “shall be . . . (i) 

based on the cost (determined without reference to a rate-of-return or other 27 

rate-based proceeding) of providing the interconnection . . . , and (ii) 28 
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nondiscriminatory, and . . . may include a reasonable profit.” 47 U.S.C. $ 

252(d)( 1). FCC regulations further elaborate upon these pricing standards. 

See 47 C.F.R. $8 51.501,51.503, 51.507, 51.509, and 51.511. 

What public interest is sewed by this Commission determining that 

BellSouth’s transit service is an interconnection service which BellSouth is 

required to provide at a TELRIC price? 

Left unchecked, incumbent LECs, and particularly a Regional Bell Operating 

Company (“RBOC”) such as BellSouth, have no incentive to provide a service 

at a TELRIC forward looking cost-based rate. The very same waste of 

economic resources and ultimate inability to service consumers that results 

when competitors are required to install inefficient, redundant direct 

interconnection facilities likewise flows from competitors having to pay for an 

overpriced RBOC transit service. 

The transit rate in BellSouth’s tariff is $0.003. By comparison, 

utilizing BellSouth’s historical Florida unbundled network element rates for 

the comparable element functions that are used in BellSouth’s interconnection 

transit service, it is reasonable to expect that a TELRIC-based rate for 

BellSouth’s transit service should be in the range of $0.0009441. See 

BellSouth Florida rate page “21 5 of 800” from existing interconnection 

agreement between BellSouth, Sprint Communications Company Limited 

Partnership and Sprint Spectrum L.P., attached hereto as Exhibit No. 

(BHP-4) (Tandem Switching per MOU $.0001319 + Tandem Port 

Shared per MOU $0.0002350 + Common Transport of $0.00014 [assumed 40 
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miles at .0000035 per mile] + Common Transport Facility per MOU 1 

2 $0.0004372 = $0.0009441). A $.0020559 difference between the tariff transit 

3 rate and the approximated TELRIC transit rate reveals a mark-up of over 

4 200%, and demonstrates exactly why Congress placed restraints on the RBOCs 

via the statutory pricing standards. 

SECTION IV - TENTATIVE DOCKET ISSUES 

ISSUE 1 

Is BellSouth’s Transit Service Tariff an appropriate mechanism to 

5 

6 

7 

8 Q- 

9 address transit service provided by BellSouth? 

No, Because transit is an interconnection service, it is not subject to being 10 A. 

11 tariffed. The filing of tariffs for interconnection services was addressed in the 

12 FCC’s T-Mobile Order. In this proceeding the FCC amended its rules going 

13 forward to make clear its preference for contractual arrangements for non- 

14 access traffic. Specifically the FCC amended Section 20.11 of the 

Commission’s rules to prohibit LECs from imposing compensation obligations 15 

16 for non-access traffic pursuant to tariff. Just as the section 25 1 (b)(5) reciprocal 

17 compensation obligation addressed in the T-Mobile Order is an interconnection 

18 service, so is the transit obligation an “interconnection service” that arises 

19 through the operation of sections 251(a)(l) and (c)(2). Thus, a requesting 

carrier is entitled to obtain transit, and BellSouth is required to provide transit, 20 

21 pursuant to a negotiated or arbitrated interconnection agreement, rather than 

22 BellSouth being able to require its purchase upon BellSouth’s unilateral terms 

via a tariff. 23 
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ISSUE 2 

If an originating carrier utilizes the services of BellSouth as a tandem 

provider to switch and transport traffic to a third party not affiliated with 

BellSouth, what are the responsibilities of the originating carrier? 

An originating carrier that utilizes BellSouth as a tandem provider to transit 

traffic to a third party that is not affiliated with BellSouth is obligated: 1) to 

deliver its traffic to BellSouth in an industry standard format that will allow 

BellSouth and the terminating carrier to identify the originating carrier and 

minutes of traffic originated by such carrier that are transited by BellSouth to 

the terminating carrier; 2) upon request of BellSouth or the originating carrier, 

to negotiate (and, if necessary, arbitrate) an interconnection agreement with 

BellSouth that includes terms and conditions regarding the transit service that 

BellSouth provides to the originating carrier; and 3) upon request of the 

terminating or originating carrier, to negotiate (and, if necessary, arbitrate) an 

interconnection agreement with the terminating carrier regarding the mutual 

exchange of traffic between the two parties’ respective networks. 

ISSUE 3 

Which carrier should be responsible for providing compensation to 

BellSouth for the provision of the transit transport and switching 

services? 

Pursuant to federal law, an originating carrier is responsible for all costs, 

including transit costs, associated with delivering traffic originated on its 

network to the terminating carrier’s network. 
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For the purposes of interconnection with a CMRS network, traffic 

subject to section 25 1 (b)(5) reciprocal compensation is expressly defined by 

the FCC in Rule 51.701(b)(2) to be traffic between a LEC and a CMRS 

provider that, at the beginning of the call, originates and terminates within the 

same MTA. Under the FCC’s Calling Party Network Pays (“CPNP”) regime, 

the originating party is not only responsible for the payment of reciprocal 

compensation to the terminating network party, the originating party is also 

responsible for all costs associated with the delivery of its originated 

telecommunications traffic to the terminating party. This principle is based 

upon the FCC’s rule in Subpart H, Reciprocal Compensation, 47 C.F.R. 

51.703(b), which provides, “[a] LEC may not assess charges on any other 

telecommunications carrier for telecommunications traffic that originates on 

the LEC’s network.” 

Grounded squarely upon Rule 51.703(b), case law clearly establishes 

that an originating party (including the Small LECs in this case), are 

responsible for the cost associated with the delivery of traffic originated on 

their network to the terminating carrier’s network. See Atlas Telephone 

Company v. Oklahoma Corporation Commission, 400 F.3d 1256 (loth Cir. 

2005) (CMRS Providers should not have to bear the costs of transporting calls 

that originated on the networks of rural telephone companies across an 

incumbent LEC’s network); BellSouth Telecommunications, Inc. s Petition for 

a Declaratory Ruling Regarding Transit Traffic, Docket No. 16772-U, “Order 

on Clarification and Reconsideration” (Georgia Public Service Commission, 
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May 2, 2005) (citing Atlas in reaffirming initial decision that rural telephone 

companies, as originating parties, are required to pay transit costs to transport 

traffic originated on their network), a copy of which is attached as Exhibit No. 

(BHP-5). 

When an intraMTA call that originates on a CMRS Provider’s network, 

transits BellSouth’s network, and is delivered to the network of a Small 

LEC for termination, is the originating CMRS Provider obligated to 

compensate the Small LEC? 

Yes. The originating CMRS Provider is obligated to compensate the Small 

LEC for its cost to transport and terminate an intraMTA call on its network. 

Absent the Small LEC and the originating CMRS Provider agreeing to a 

negotiated rate or a bill and keep arrangement, the price that the Small LEC 

may charge for the transport and termination functions it performs must be 

established under an appropriate pricing methodology that complies with the 

forward-looking economic cost standards identified in 47 C.F.R. sections 

51.505 and 51.511. 

ISSUE 4 

What is BellSouth’s network arrangement for transit traffic and how is it 

typically routed from an originating party to a terminating third party? 

As displayed in Exhibit No. (BHP- 1) and previously explained herein, 

when two carriers are both connected to the BellSouth network, BellSouth will 

receive traffic delivered to a BellSouth tandem by an originating carrier over 

the originating carrier’s interconnection facility with BellSouth, translate the 
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traffic at the BellSouth tandem switch, and route the traffic to wherever the 

terminating carrier is interconnected with BellSouth in the same LATA. The 

terminating carrier receives the traffic at the point where its network is 

interconnected with the BellSouth network, the call continues on the 

terminating carrier’s transport facilities to its end office or, in the case of a 

CMRS Provider, to its Mobile Switching Center (“MSC”), where it is switched 

to the facilities (including spectrum airwaves, in the case of a CMRS Provider) 

connected to its end-user. 

ISSUE 5 

Should the FPSC establish the terms and conditions that govern the 

relationship between an originating carrier and the terminating carrier, 

where BellSouth is providing transit service and the originating carrier is 

not interconnected with, and has no interconnection agreement with, the 

terminating carrier? If so, what are the appropriate terms and conditions 

that should be established? 

No. As stated earlier, the FCC was clear in its T-Mobile decision that 

interconnecting carriers such as CMRS, CLECs, and the Small LECs follow 

the Act and the corresponding FCC rules for the negotiation and, if necessary, 

arbitration of interconnection agreements through the defined arbitration 

process. 

Regarding the Small LECs’ relationship with BellSouth as originators 

of transit traffic, under section 25 1 (a) any telecommunications carrier is 

required to interconnect on a direct or indirect basis. With this interconnection 
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1 obligation, BellSouth is not required to provide transit unless it is “requested” 

2 by an interconnecting carrier. To the extent that the most efficient network 

3 

4 

alternative for Small LECs to use to deliver their customer originated traffic to 

CMRS providers is by sending that intraMTA traffic to a CMRS provider via 

5 BellSouth’s transit service, the Small LEC should be required to request and 

6 enter into an interconnection agreement with BellSouth. 

7 Q. Is their any precedent to support a conclusion that the FCC expects 

8 interconnection agreements to exist between the Small LECs and 

9 BellSouth? 

10 

11 

A. Yes. The FCC clearly contemplates that interconnection agreements may exist 

between two incumbent LECs such as BellSouth and the Small LECs. This is 

12 apparent from the FCC’ s discussion regarding the requirements imposed upon 

13 incumbent LECs in sections 252(a) and 252(i) of the Act to file and make 

14 negotiated interconnection agreements available to other requesting carriers. 

15 Recognizing that such arrangements would exist, the FCC found in the First 

16 Report and Order that the plain meaning of section 252(i) is that “any 

17 interconnection agreement approved by a state commission, including one 

18 

19 

20 

21 (emphasis added). 

between adjacent L E G ,  must be made available to requesting carriers pursuant 

to section 252(i).” In re Implementation of the Local Competition Provisions 

in the Telecommunications Act of 1996, 1 1 FCC Rcd 15499 at T[ 1323 (1 996) 

22 Thus, to the extent that a Small LEC is utilizing transit services for its 

23 originated traffic today without compensating BellSouth, there is no reason 
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why BellSouth cannot seek to establish a section 25 1/252 interconnection 

agreement with such an incumbent Small LEC that is consistent with the 

requirements of the Act and the FCC’s interconnection rules, including the 

terms and conditions under which BellSouth will provide transit services to the 

incumbent Small LEC. 

ISSUE 6 

Should the FPSC determine whether and at what traffic threshold level an 

originating carrier should be required to forego use of BellSouth’s transit 

service and obtain direct interconnection with a terminating carrier? If 

so, at what traffic level should an originating carrier be required to obtain 

direct interconnection with a terminating carrier? 

No. The originating carrier is responsible for the costs associated with 

delivering its traffic to the terminating carrier’s network. Any direct trunks 

required between the originating provider’s switch and the terminating 

carrier’s switch should be based on the trunk capacity requirements of the 

traffic and the most economic means of getting that traffic to the terminating 

carrier, The determination of what is the best business decision for the 

originating carrier should be left solely to the originating carrier. It is in the 

originating carrier’s best interest to make a prudent business decision based on 

the crossover point between paying transit charges on a per minute-of-use basis 

and the monthly recurring charges and overhead costs associated with using a 

dedicated facility. Facility prices vary by LEC and an artificial threshold could 

create an unfair economic advantage for both BellSouth and the Small LECs 
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by requiring the placement of costly dedicated meet-point facilities even 1 

2 though the continuing cost to transit traffic may be cheaper than the combined 

3 cost of BellSouth and the Small LECs’ jointly provided dedicated meet-point 

direct facilities. 

ISSUE 7 

How should transit traffic be delivered to the Small LEC’s networks? 

Transit traffic should be delivered to the Small LECs’ networks in the most 

4 

5 

6 Q* 

7 A. 

economically and technically feasible manner possible. In today’s 

environment, it is normally more efficient for CMRS providers to deliver 

8 

9 

traffic to the Small LECs utilizing the transit service of the incumbent transit 10 

provider such as BellSouth. And, as a practical matter, at the present time 

BellSouth is the primary feasible option. While a market for alternative transit 

11 

12 

providers is in the very early stages of development, BellSouth’s legacy 13 

architecture and ubiquitous connections to the Small LECs’ territories have not 14 

been significantly replicated to provide widespread transit options for 15 

16 interconnecting carriers. 

ISSUE 8 

Should the FPSC establish the terms and conditions that govern the 

17 

18 Q. 

19 relationship between BellSouth and a terminating carrier, where 

BellSouth is providing transit service and the originating carrier is not 20 

interconnected with, and has no interconnection agreement with, the 21 

terminating carrier? If so, what are the appropriate terms and conditions 22 

that should be established? 23 
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No. 47 U.S.C. section 251(a) imposes a duty upon all telecommunications 

carriers to interconnect directly or indirectly with the facilities and equipment 

of other telecommunications carriers. CMRS Providers have established 

interconnection agreements with BellSouth that include terms and conditions 

for the exchange of traffic with BellSouth, including the use of BellSouth’s 

transit service. The relationship between a Small LEC, as a terminator of 

transited traffic, and BellSouth should also be pursuant to an interconnection 

agreement between BellSouth and the Small LEC. Any disagreements 

between them related to BellSouth’s provisioning of this traffic should be 

resolved through the dispute resolution language of the agreement or, for 

disputes associated with negotiation of a new agreement, through a state 

Commission’s arbitration procedures. 

In addition to the standard legal terms and conditions normally 

included in interconnection agreements, an agreement between BellSouth and 

a Small LEC should establish how information related to the traffic exchanged 

will be communicated between the parties. BellSouth routes CMRS traffic 

along with intraLATA and interLATA toll traffic and other traffic bound for 

the Small LEC on the same trunk group as an efficient method for terminating 

third-party originated traffic. By aggregating traffic, all traffic can be carried 

at a lower cost over fewer trunks. It would also be appropriate for the Small 

LECs to use the industry standard 11 -01 -01 records that they receive from 

BellSouth, which identify the originating carrier and will thereby enable the 

Small LEC to bill reciprocal compensation to the CMRS Providers. These are 
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the same records BellSouth presumably provides and the Small LECs use to 

bill switched access to IXCs. The FPSC should not mandate the 

implementation of more costly and inefficient network arrangements simply to 

facilitate the Small LECs’ billing. 

ISSUE 9 

Should the FPSC establish the terms and conditions of transit traffic 

between the transit service provider and the Small LECs that originate 

and terminate transit traffic? If so, what are the terms and conditions? 

For the reasons stated in the answer to Issue 8, the answer to this question is 

no. 

ISSUE 11 

How should charges for BellSouth’s transit service be determined? 

Pursuant to 47 U.S.C. section 25 1 (c)(2)(d), interconnection obligations are 

expressly required to be provided “on rates, terms and conditions, that are just, 

reasonable, and nondiscriminatory, in accordance with the terms and 

conditions of the agreement and the requirements of this section and section 

252”. In addition, section 252(d) provides the pricing methodology that an 

ILEC must use in the development of costs associated with “transporting or 

terminating calls.” The methodology prescribed is generally referred to as the 

Total Element Long Run Incremental Cost (“TELRIC”) cost methodology. 

ISSUE l l a  

What is the appropriate rate for transit service? 

27 



1 A. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 Q. 

15 A. 

16 

17 

18 

19 

20 

21 

22 

23 

Sprint Nextel, T-Mobile 
Docket Nos.: 050119-TP and 050125-TP 

Direct Testimony of Billy H. Pruitt 
Filed: December 19,2005 

An appropriate transit rate would include the TELRIC cost for each of the 

network components required to complete a transit call. Generally, the costs 

included by BellSouth in its transit rate should include a TELRIC-based 

tandem switching component and a TELRIC-based transport facility 

component (for per minute of use of the BellSouth portion of the meet-point 

transport facility between its tandem and the interconnection point between the 

BellSouth network and the terminating carrier’s network). Sprint Nextel and 

T-Mobile are not presently aware of any reason to presume that BellSouth’s 

tandem switching and transport costs should have increased over the past few 

years. Therefore, as previously discussed in my testimony, Sprint Nextel and 

T-Mobile submit that a TELRIC-based rate for BellSouth’s interconnection 

transit service should be no higher than $0.0009441. 

ISSUE l l b  

To what type of traffic do the rates identified in “a” apply? 

When a CLEC/CMRS provider utilizes the BellSouth provided transit service 

to originate traffic to a Small LEC, BellSouth should charge the CLEC/CMRS 

provider a rate consisting of BellSouth’s TELRIC tandem switching element 

plus its TELRIC transport element for the distance from the BellSouth tandem 

to BellSouth’s meet-point with the network of the terminating Small LEC 

carrier. If BellSouth must route the call between multiple tandems because the 

originating and terminating carrier are not interconnected at the same tandem, 

then an additional tandem switch and mileage sensitive transport charges may 

apply 
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Conversely, when the Small LEC originates a transit call to a 

CLECKMRS provider, BellSouth should also charge the Small LEC a rate 

consisting of BellSouth’s TELRIC transport element for the distance from the 

BellSouth tandem to its meet-point with the network of the Small LEC plus its 

TELRIC tandem switching element. BellSouth cannot charge a Small LEC for 

transport to any meet-point with the CMRS Provider because the CMRS 

Provider has generally already paid for the facilities to directly connect at the 

BellSouth tandem. However, as previously indicated, if BellSouth must route 

the call between tandems before delivering the call to the CMRS Provider, then 

an additional tandem switch and mileage sensitive transport charges may 

apply * 

When a CLEC/CMRS provider utilizes the BellSouth provided transit 

service to originate traffic to another CLECKMRS provider, assuming each 

carrier is connected in the same building to the same BellSouth tandem, 

BellSouth should only be charging the originating carrier its TELRIC tandem 

switching element. No transport should be incurred to hand off a call between 

two carriers interconnected to BellSouth in the same BellSouth location. 

Are there any local dialing parity implications associated with the Small 

LECs’ originated transit traffic? 

Yes. Pursuant to section 251(b)(3) of the Act and the FCC’s “Local dialing 

parity” Rule 47 C.F.R. section 51.207, all LECs are required to allow their 

end-users to dial a CMRSKLEC NPA-NXX using the same number of digits 

that the end-user dials to call a wireline NPA-NXX associated with the same 
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rate center as the rate center associated with the CMRS/CLEC NPA-NXX. 

When a Small LEC originates such 7 or 10-digit dialed traffic to such CMRS 

or CLEC NPA-NXXs it is feasible for the Small LEC to hand this traffic to 

BellSouth for delivery to the terminating CMRSKLEC. Indeed, if there is no 

direct connection between the Small LEC and the terminating CMRSKLEC, 

BellSouth’s transit service would very likely be the only means of delivering 

the traffic without an inappropriate toll charge being imposed on the Small 

LEC end-user. The Small LEC can and should route this call to a common 

trunk group commonly riding a meet-point facility connected to BellSouth’s 

tandem for delivery to the CMRSKLEC switch. 

Can you summarize the scenarios under which transit rates should apply 

to a call originated on a Small LEC network? 

Yes. When a Small LEC customer calls a CMRS or CLEC NPA-NXX that is 

associated with either one of the Small LEC’s own rate centers or another 

LEC’s rate center that is within the Small LEC’s LocalEAS calling scope, 

such a call should be subject to 7 or 10-digit local dialing. Absent a direct 

connection between the Small LEC and the CMRSKLEC terminating carrier, 

the Small LEC should route these calls to the transit LEC and compensate the 

transit LEC for delivering the Small LEC’s traffic through the transit LEC’s 

tandem. 

ISSUE 14 

30 



Sprint Nextel, T-Mobile 
Docket Nos.: 0501 19-TP and 050125-TP 

Direct Testimony of Billy H. Pruitt 
Filed: December 19,2005 

What action, if any, should the FPSC undertake at this time to allow the 1 Q* 

2 Small LECs to recover the costs incurred or associated with BellSouth’s 

3 provision of transit service? 

4 A. Sprint Nextel and T-Mobile believe that only those issues that pertain to the 

carrier-to-carrier aspects of transiting traffic are appropriate in this Docket, and 5 

issues pertaining to cost recovery allocation between a given carrier and its 6 

7 customers should be resolved in a rate proceeding. However, if Issue 14 

remains in the Docket, Sprint Nextel and T-Mobile believe that the transit costs 8 

9 incurred by a Small LEC to deliver traffic originated by its own end-users to 

other carriers are the normal costs of doing business. These costs must be 10 

incurred to provide service to its end-user customers and exchange traffic with 11 

12 other telecommunications carriers in a post-Act competitive environment. 

These costs should be borne by the Small LEC and recovered through 13 

14 payments received in conjunction with providing services to its own end user 

15 customers. 

ISSUE 15 

Should BellSouth issue an invoice for transit services and if so, in what 

16 

17 Q. 

18 detail and to whom? 

19 A. Yes, BellSouth should issue an invoice for transit service to any 

telecommunications carrier that utilizes transit service to deliver traffic 20 

originated on its network to other carriers subtending BellSouth’s network. 

This would include the Small LECs, CMRS providers, and CLECs. These 

invoices should be provided in an industry standard format that, at a minimum, 

21 
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includes the number of minutes transited, the elements provided in transiting 

such minutes (Le. the number of tandem switching minutes billed and, 

separately identified, the number of transport minutes billed) and adequate 

information to allow the party billed for the transit service to identify the 

Common Language Location Identification code (“CLLI”) of the end office of 

the terminating end user customer. The CLLI information is commonly used 

by an originating carrier to help validate bills received from the terminating 

carriers. 

ISSUE 16 

Should BellSouth provide to the terminating carrier sufficiently detailed 

call records to accurately bill the originating carrier for call termination? 

If so, what information should be provided by BellSouth? 

Yes. It is my understanding that BellSouth already provides Category 11-01- 

01 records to terminating carriers, including the Small LECs. This information 

commonly includes the Operating Company Number (“OCN”) of the 

originating carrier, the called and calling telephone numbers, and the call 

timing information required to determine the minutes of use provided by such 

carrier. 

ISSUE 17 

How should billing disputes concerning transit service be addressed? 

Transit billing disputes should be addressed pursuant to the dispute resolution 

provisions of an appropriately negotiated and, if necessary, arbitrated, filed and 
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, 

1 Commission approved interconnection agreement between BellSouth and the 

2 carrier with whom a dispute may arise. 

3 Q. Does this conclude your Direct Testimony? 

4 A. Yesitdoes. 
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Mobile to Land call: CMRS Provider 
pays BellSouth transit charge to deliver 
call fi-om CMRS network to Small LEC 
meet-point. 

Land to Mobile call: Small LEC pays 
BellSouth transit charge to deliver call 
fiom Small LEC meet-point to CMRS 
network. 

CMRS Provider 
MSC 

Cell Site 

Scenario: CMRS Provider customer is assigned NPA-NXX associated in Local Exchange Routing Guide with Small LEC rate 
center. That NPA-NXX is served by CMRS Provider MSC that is directly connected to BellSouth Jacksonville tandem. The 
routing point for Small LEC calls to this NPA-NXX is the CMRS Provider’s point of interconnection at the BellSouth tandem. 



I , 

Docket No 0501 19-TP and 050125-TP 
Witness: Pruitt 

Page 1 of 8 
Exhibit No. (BHP-2) 

STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALElG H 

DOCKET NO. P-19, SUB 454 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition of Verizon South, lnc., for Declaratory 
Ruling that Verizon is Not Required to Transit 
InterLATA EAS Traffic between Third Patty ) ORDER DENYING PETITION 

Carolina Telephone and Telegraph Company 

) 
) 

Carriers and Request for Order Requiring 

to Adopt Altemative Transport Method 

) 

1 
) 

BY THE COMMISSION: On January 30, 2002, the Commission issued an Order 
establishing extended area service (EAS) between the Durham exchange of Verizon 
South, Inc. (Verizon), the Pittsboro exchange of Carolina Telephone and Telegraph 
Company (Carolina or, collectively with Central Telephone Company, Sprint), and the 
Hillsborough exchange of Central Telephone Company (Central or, collectively with 
Carolina Telephone and Telegraph Company, Sprint) (the EAS Order).” This EAS was 
implemented on June 7,2002. EAS from the Durham exchange to the Pittsboro exchange 
and zero-rated expanded local calling from the Durham exchange to the Hillsborough 
exchange were implemented earlier in the tax flow-through docket, Docket No. P-1 00, 
Sub 149. 

Shortly after the E3S was implemented, the Public Staff began receiving complaints 
from customers in the Pittsboro exchange who were unable to complete calls to numbers in 
the Verizon Durham exchange as either local or toll calls. On investigating these 
complaints, the Public Staff learned that Verizon was blocking calls from the Pittsboro 
exchange to competing local provider (CLP) and commercial mobile radio service (CMRS) 
end-users in the Durham exchange. Verizon stated that it blocked the calls because “the 
proper interconnections between the CLPs, CMRSs and Sprint have not yet been 
established.”2 Subsequently, the Public Staff leamed that Verizon had also begun 
blocking calls from Central’s Roxboro exchange to CLP customers in Durham, calls that it 
previously had been completing. The Roxboro/Durham route is a two-way interLATA EAS 
route that has been in service since February 14, 1998. IntraLATA EAS calls from the 
Hillsborough exchange to CLP end-users in Durham have not been blo&ed. In its letters 

1 in the Matter of Carolina Telephone and Telegraph Company - Hillsborough and Pittsboro to 
Durham Extended Area Service, Order Approving &tended Area Service, Docket No. P-7, Sub 894 
(January30,2002). 

2 See Verizon’s letters from Joe Foster to Nat Carpenter dated July 11,2002, and October 31,2002, 
attached as Exhibits A and B to Veriion‘s Petition. 

EXHIBIT BHY-2 
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to the Public Staff, Verizon agreed to discontinue its blocking until the matter had been 
resolved by the Commission. 

On December 9, 2002, Veriron filed a Petition for Declaratory Ruling (Petition) 
requesting “that the Commission issue a ruling clarifying that Verizon is not required to 
transit Sprint’s InterlATA EAS traffic destined to third party CLPslCMRS providers’’ and 
”that the Commission direct Sprint to cease delivering traffic destined for third-parties to 
Verizon and make alternative arrangements for proper delivery of such traffic.” 

On December 10,2002, the Commission issued an Order seeking comments and 
reply comments. Petitions to intervene have been filed by The Alliance of North Carolina 
Independent Telephone Companies (the Alliance); BellSouth Telecommunications, Inc. , 
(BellSouth); AT&T Communications of the Southern States, LLC, (AT&T); ALLTEL 
Carolina, Inc., and ALLTEL Communications, Inc., (collectively, ALLTEL); KMC Telecom, 
Inc. (KMC); ITC*DeltaCom, Inc., (ITC); Level 3 Communications, lnc., (Level 3); US ECof  
North Carolina, Inc., (US LEC); and Bamardsville Telephone Company, Saluda Mountain 
Telephone Company, and Service Telephone Company (collectively, TDS Companies). 
All petitions to intervene were allowed. 

ITC, Level 3 and KMC, US LEC, Sprint, the PublicStaff, BellSouth, and AT&Tfiled 
initial comments. Verizon, the Alliance, Sprint, and the Public Staff filed reply comments. 

On May 16,2003, the Commission issued an Order scheduling an oral argument on 
June 19, 2003, to consider: 

(1) Whether Verizon is legally obligated to perform a transiting function or to act 
as a billing intermediary in regards to third-party traffic, and 

(2) If so, the principles that should inform the rates, terms and conditions for 
such services and the appropriate procedure for arriving at a decision about them, 

On May 23, 2003, Veriton filed a Motion for Clarification requesting that the 
Commission make dear that the oral argument would address only legal and not factual 
issues, On June 3, 2003, Sprint filed a response to Verizon’s Motion for Clarification in 
which it argued that the only issues to be resolved in this matter are legal. 

On June 5,2003, the Presiding Commissioner issued an Order clarifying that the 
purpose of the oral argument was to decide whether Verizon is obligated as a matter of law 
pursuant to the Telecommunications Act of 19963 and other applicable provisions of law to 
perform a transiting function or to act as a billing intermediary with regards to third-party 
traffic with particular reference to the third-party interlATA EAS calls at issue in this 
docket. The Order reserved to Commissioners the right to ask questions of the 

I 

3 47 U.S.C.A. $9 151 et seq., “the A d “  
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participants at the oral argument bearing upon the regulatory pro’cess should the matter be 
decided in one way or another. 

The oral argument was heard by the Commission, Commissioner Joyner presiding, 
on July 15,2002. 

On August 29, 2003,’the Commission received briefs and/or proposed orders from 
the following: Verizon, BellSouth Telecommunications, inc. (BellSouth), Sprint, the Public 
Staff , AT&T Communications of the Southem States, Inc. (AT&T), and US LEC of North 
Carolina, Inc (US LEC). Of these, Sprint, the Public Staff, AT&T, and US LEC may be 
classified as proponents of the duty to provide the transiting function as a matter of law, 
while Verizon and BellSouth may be classified as opponents. Since the arguments of the 
proponents are largely the same, their arguments will be summarized collectively as those 
of the “Proponents.” Likewise, those of Verizon and BellSouth will be summarized 
collectively as those of the “Opponents.” Since many of the citations to the law are the 
same, but with the Opponents and Proponents putting a different construction on them, the 
text of the most common citations is set out below. 

Most Common Citations 

Telecommunications Act of 1996 (TA961 

Sec. 251 (a) General Duty of Telecommunications Carriers.-Each telecommunications 
carrier has the duty- 

(1) to interconnect directly or indirectly with the facilities and equipment of other 
telecommunications carriers.. ,, 

See. 251 (b) Obligations of All Local Exchange Carriers-Each local exchange carrier has 
the following duties .... 

(5) Reciprocal Compensation.-The duty to establish reciprocal compensation 
arrangements for the transport and termination of telecommunications. 

Sec. 251 (c) Additional Obligations of Incumbent Local Exchange Carriers.-In addition to 
the duties contained in subsection (b), each incumbent local exchange carrier has the 
following duties: .... 

(2) Interconnection.-The duty to provide, for the facilities and equipment of any 
requesting telecommunications carrier, interconnection with the local exchange 
carrier’s network- 

(A) for the transmission and routing of telephone exchange service and 
exchange access; 
(B) at any technically feasible point within the carrier’s network; 
(C) that is at least equal in quality to that provided by the local exchange 
carrier to itself ... or any other party to which the carrier provides 
interconnection; and 

3 
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(D) on rates, terms, and conditions that are just, reasonable, and 
nondiscriminatory, in accordance with the terms and conditions of the 
agreement and the requirements of this section and section 252. 

State Law 

G.S. 62-1 1 O(f1) The Commission is authorized to adopt rules it finds necessary to provide 
for the reasonable interconnection of facilities between all providers of telecommunications 
services .... 
G.S. 62-42(a) Except as otherwise limited in this Chapter, whenever the Commission, 
after notice and hearing had upon its own motion or upon complaint, finds: (1) That the 
service of any public utility is inadequate, insufficient or unreasonably discriminatory.. .or 
(5) That any other act is necessary to secure reasonably adequate service or facilities and 
reasonably and adequately to serve the public convenience and necessity, the 
Commission shall enter and serve an order directing that such.. additional services or 
changes shall be made or affected within a reasonable time prescribed in the order .... 
Rule R17-4. Interconnection. (a) Interconnection arrangements should make available 
the features, functions, interface points and other service elements on an unbundled basis 
required by a requesting CLP to provide quality services. The Commission may, on 
petition by any interconnecting party, determine the reasonableness of any interconnection 
request. (b) Interconnection arrangements should apply equally and on a 
nondiscriminatory basis to all CLPs.. , , 

Summary of Proponents’ Arauments 

The thrust of the Proponents’ arguments was that Verizon is obligated under TA96 
as well as under State law to perform a transiting function. They argued that this 
requirement is clearly in the public Interest and is in fact necessary to effectuate the 
purposes of TA96, which include the preserving and extending of the ubiquitous 
telecommunications network and the encouragement of competition. 

With respect to provisions in TA96, the Proponents argue that the transiting 
obligation follows directty from the obligation to interconnect and the right of 
non-incumbent caviers to elect indirect interconnection. See, Section 251 (a)(l) (all 
carriers to connect directly or indirectly with other carriers) and Section 252(c)(2) 
(additional ILEC duties regarding interconnection). Transit traffic is an important option to 
have available because it offers a simple and economical method of interconnection for 
carriers exchanging a minimal amount of traffic. It was routinely used without objection 
prior to the enactment of TA96. Otherwise, such carriers would be forced to created 
redundant and uneconomic arrangements to deliver their traffic. As such, the obligation to 
provide transit service is necessary to give meaning to the right to interconnect directly 

4 
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under TA96 and in fulfillment of its purposes. The right to transit service exists 
independently of any given interconnection agreement, although such agreements may 
certainly establish procedures for it, 

Conceming the Mrginia Arbitration Order of the FCC's Wireline Competition Bureau 
(July 17, 2002), the Proponents noted that, contrary to Verizon's representations 
concerning the import of that decision, the Bureau expressly refused to deciare that an 
ILEC is not obligated to provide transit service but rather, in view of the fact that the FCC 
had not previously decided the issue, it declined to rule on the issue in the context of its 
delegated arbitration authority. 

The Proponents also maintained that authority to require the transit function could 
be found under State law. For example, G.S. 62-1 1 O(f1) allows the Commission to enact 
rules regarding interconnection. Rule R17-4 expresses similar sentiments. G.S. 62-42 
bears on the matter of compelling efficient service, which would certainly be impaired if 
there was no duty to provide transit service. Other states, notably Ohio and Michigan, 
have held for a transit service obligation. None of the Proponents, however, argued that 
there was a necessary duty for Verizon to perform a billing intermediary function. 

Summarv of Opoonents' Arwments 

The key argument of the Opponents was that the provisions of TA96 cited by the 
Proponents do not create obligations or duties that are separate from interconnection 
agreements. No such transit obligation, either explicitly or through fair inference, can be 
found in TA96, Any provision of transit is purely voluntary on the ILECs' part. The 
Opponents further argue that, since TA96 in both Sections 251 and 252 creates a 
comprehensive framework with the negotiation and arbitration of interconnection 
agreements as its centerpiece, this preempts the states from enacting other obligations, 
such as a transit obligation, based on state law. 

With respect to the Mrginia Arbitration Order, the Opponents contended that the 
gravamen of that decision was not only that transit services need not be provided at 
TELRIC rates, they need not be provided at all, since the Bureau stated that it did not find 
"clear Commission precedent or rules declaring such a duty," 

The Opponents declared that at least one state, New York, had decided against a 
transit obligation, while several others, such as Maryland, Wisconsin, and Michigan, have 
expressed skepticism about any billing intermediary obligation. 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

After careful consideration, the Commission concludes that good cause exists to 
find that Verizon is obligated to provide the transit service as a matter of law for the 

5 



. .  . .  
c ? 

Docket No. 0501 19-TP and 050125-TP 
Witness: Pruitt 

Page 6 of 8 
(BHP-2) Exhibit No. 

reasons as generally set forth by the Proponents. Accordingly, Verizon’s Petition for 
Declaratory ruling in its favor is denied. 

The Commission is persuaded that a transit obligation can be well supported under 
both state and federal law. The Commission does not agree with the Opponents’viewthat 
duties and obligations under TA96 do not or cannot exist separately from their incamation 
in particular interconnection agreements pursuant to the negotiation and arbitration 
processdr, as Verizon put it, ‘[TA96] contemplates only duties that are to be codified in 
interconnection agreements, not duties that apply independent of interconnection 
agreements.” 

Aside from not being compelled by the history, structure, or real-world context of 
TA96, the “interconnection agreements-only” approach suggested by the Opponents would 
lead to a number of undesirable, even absurd, results. For example, it would call into 
question the status of generic dockets, which are an efficient means by which the 
Commission can resolve interconnection issues arising under TA96 en masse. 
Apparently, the state commissions would be limited to arbitrating interconnection 
agreements one-by-one. There is simply no evidence that Congress intended to abolish 
generic dockets by the states; indeed, quite the opposite is suggested. See, for example, 
Section 251 (d)(3) (Preservation of State Access Regulations), As a practical 
consequence, adoption of the Opponents’ view would immoderately muhiply the number of 
interconnection agreements-and the economic costs relating to entering into them- 
because the corollary of the Opponents’ view is that, in order to fulfy effectuate rights and 
obligations, everyone must have an interconnection agreement with everybody else, even 
if the amount of traffic exchanged is minimal. The overall impact would be a tendency to 
stifle competition by the imposition of uneconomic costs as, for example, by the 
construction of redundant facilities. 

If there were no obligation to provide transit service, the ubiquity of the 
telecommunications network would be impaired. Indeed, in a small way this has already 
happened In this case when Verizon refused to transit certain traffic. It should also be 
noted that the privilege of initiating arbitration proceedings Is not symmetrical. Even if an 
ILEC, such as a smatler one with less than 200,000 access lines, urgently desires an 
interconnection agreement from a CLP or CMRS, it may not be able to get one. These 
effects illustrate the ultimate unsupportability of the Opponents’ view of their obligations as 
ILECs to interconnect indirectly-essentially, as matters of grace, rather than duty. 

The fact of the matter is that transit traffic is not a new thing. It has been around 
since “ancient” times in telecommunications terms. The reason that it has assumed new 
prominence since the enactment of TA96 is that there are now many more carriers 
involved-notably, the new CMRS providers and the CLPs-and the amount of traffic has 
increased significantly. Few, if any, thought about complaining about transit traffic until 
recently. It strains credulity to believe that Congress in TA96 intended, in effect, to impair 
this ancient practice and make it merely a matter of grace on the part of ILECs, when doing 
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so would inevitably have a tendency to thwart the very purposes that TA96 was designed 
to allow and encourage. 

The Opponents rely heavily on the Virginia Arbitration Orderfor the proposition that 
there is no obligation to provide the transit function. The Orderwas not meant to bear such 
a heavy burden. A close examination of the Order yields a more equivocal conclusion. 
The fact is that the FCC, as is the case in many matters, has not definitively made its mind 
up on the matter. In the meantime, the telecommunications market and its regulation 
march on. As much as we would wish for definitive guidance from the FCC, the states 
cannot always wait for that body to rule one way or another-r somewhere in between. 

The Opponents have urged that, in any event, the states are preempted from relying 
on state law to create a transit obligation. This would seem to follow logically from their 
view that TA96 has established a comprehensive “interconnection agreements-only” 
approach. The Commission, as noted above, views this approach as insupportable. In 
fact, it should be clear that Congress contemplated that states do have a role in 
establishing interconnection obligations as long as they do not thwart the provisions and 
purposes of Section 251. As alluded to earlier, Sec. 251(d)(3) of TA96 specifically 
provides that ‘[iln prescribing and enforcing regulations to implement the requirements of 
this section, the Commission shall not preclude the enforcement of any regulation, order, 
or policy of a State commission that (A) establishes access and interconnection obligations 
of local exchange carriers; (B) is consistent with the requirements of this section; and 
(C) does not substantially prevent implementation of the requirements of this section and 
the purposes of this part.” It is significant that the wording of this provision mentions both 
state ‘policies” and the ‘purposes” of Sec. 251. It is also useful to observe that the 
Opponents’ ‘interconnection agreements-only“ view would ‘read OW this savings provision 
and render it nugatory, because anything done outside of interconnection agreements 
would, according to the Opponents, be contradictory to Sec. 251. This is yet another 
example of the consequences of the Opponents’ idiosyncratic interpretation of TA96. 
Establishing a transit obligation and defining reasonable terms and conditions is well within 
a state’s purview, even arguendo that no such positive obligation can be derived 
from TA96, 

The real challenge facing the industry and the Commission is not whether there is a 
legal obligation for ILECs to provide a transit service. The Commission is convinced that 
there is, The Commission is confident that, should the FCC ever address the issue, it will 
find the same, The realquestion is what should be the rates, terms and conditions for the 
provision of that service. Those are matters included or includible under Docket No. 
P-100, Sub 151. Certainly, interconnection agreements are by and large desirable things, 
and as many companies as practicable should enter into them. No one really denies that. 
But it is not always practicable because, among other things, the privilege of petitioning for 
arbitration under Sec. 252 of TA96 is not symmetrical. This simply reinforces the case 
that, ultimately, there may need to be a default provision made for those that do not have 
such agreements or cannot interconnect directly. In such cases, this mayrequire ILECs as 
intermediaries. The equities of the situation are reasonably straightforward-those that 
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seek to terminate traffic should pay for its termination and the one that transits should be 
compensated for its services, This may also require that an lLEC perform a billing 
intermediary function-again for reasonable compensation. The system of ubiquitous 
interconnection and the seamless telecommunications network may well be compromised 

P-100, Sub 151 should negotiations come to naught. 

I 
I 

without this "fail-safe" device. The Commission will move expeditiously on Docket No. 
~ 

I 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 22"d day of September, 2003. 

NORTH CAROLINA UTILITIES COMMISSION 

Gail L. Mount, Deputy Clerk 

Commissioner Robert V. Owens, Jr. dld not participate. 
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ARBITRATZON OF NON-COSTING ISSUES 5 PUBLIC UTILITY COMMISSION 
FOR SUCCESSOR INTERCONNECTION g 

OF TEXAS 
Q 
0 

AWEMENTS TO THESTEXAS 271 
AGREEMENT 

ARBITRATION AWARD-TRACK I ISSUES 

This Arbitration Award for Track 1 issues establishes the terms and conditions for the 

portions of successor interConneCtion agreements to the Texas 271 Agreement adopted by the 
Public Utility Commission of Texas (Commission or PUC) in October 1999.' In this Track 1 

Award, the Commissioners, acting as Arbitrators, address a number of issues including 
interconnection, reciprocal compensation, general terms and conditions, and perfommw 

measures. issues related to unhdled network elements will be addressed in Track 2 of this 
proceeding. 

Southwestem Bell Telephone Company, L.P. d/b/a SBC Texas (SBC Texas) and each 
competitive local exchange carrier (CLEC) that has requested arbitration in this proceeding 
pursuant to $252 of the Federal Telecommunications Act of 1996' shall hwxporate the 
decisions approvd in this Award, induding the Award matrix. 

I. JURISDICTION 

If an hcumbent local excbange carrier (ILEC) and CLjeC cannot successfully negotiate 
rates, terms, and conditions in an interconnection agreement OCA), FTA 0 252@)(1) provides 
that either of the negotiating parties "may petition a State "qission to arbitrate any open 
issues." The Commission is a s g e  regulatory body responsiile for arbitrating ICAs approved 

See lmmtikation f&o Southwestem Bell Telephone Company's Enhy Into In-Region Interlaha Service 

* Telecomrrmnications Act of 1996, Pub. L. No. lW-104,llO Stat. 56 ( d e d  as amended h scattered 
Under Section 271 of the TelecbmmuniwHons Act of 1996, Docket No. 16251, -No. 55 (Oct. 13,1999). 

sections of IS and 47 U.S.C.) F A ) .  
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pursuant to the FTA. Pursuant to FTA 4 252(b)(I) the Commission severed the non-costing 
issues for arbitration in this proceeding on October 31,2003, as descn'bed more fully below. 

On May 1,' 2002, the Commission initiated Docket No, 258343 to address the cost issues 
severed from Docket No. 24542.4 Docket No. 25834 was abated on March 28,2003, until (1) 
the Commission coficluded its Triennial' Review process: (2) the Commission's obligations 
under the Triennia2 Review order were relieved or lifted; or (3) until such time as the 
Commission voted to un-abate the proceeding. On August 25,2003, AT&T Communications of 
Texas, LP, TCG Dallas, and Teleport co"unications Houston, hc. (collectively referred to as 
AT&T) filed 8 petition for arbitration with SBC Texas that was assigned Docket No. 28412.6 At 
its September 18, 2003 open meeting, the Commission expressed its intention to process all 
arbitrations fir successor agreements to the Texas 271 Agmmeat (TZA) and "ZA-based ICAs 
expiring on Odober 13,2003 on a consolidated basis under ITA 0 252(g). SBC Texas agreed to 

extend AT&T's current interconnection agreement and the widely-adopted T2A agreements until 
June 30,2004, or until such time as those agreements are replaced by new ICAs? On September 

23,2003, the Commission initiated Docket No. 28600 to address the unbundled network element 
(tMB) costing and pricing issues, the nw-recurring charges related to the same UNEs at issue in 
Docket No. 25834, and dl non-costing and pricing issues at issue in Docket No. 28412. On 
October 8,2003, Docket No. 28412 was abated until the conclusion of this proceeding? Docket 

Proceeding on Cost Lwes S w e d f i o m  Docket No. 24542, DocketNo. 25834 (at. 23,2003). 
Perition of MClMetro Access l).ansmission Services, LLC, Sage Telecom, Inc, Texar UNE Plarform 

Coalition, Mcl;eod USA Teiecommunicatiuns Services, Inc., and AT&T Communications of Ti?rm, L?' for 
Arbitration witk Southwestem Bell Telephone Company Under the Telecommunication8 ACY of 1996, Docket NO. 
24542 (May 1,2002). 

Review of the Section 251 Unbundling Obligatiom of Inaunbent Local Exchange Carriers, 
I@" of the Local Comperitive Provisions of the Telewmmunicafions Act of 1996, and Deployment of 
Wireline Sentices Offering Advanced Telecommunications Cap&ili@, CC Ilocket Nos. 01-388, 96-98, 98-141, 
Order, FCC 03-36 ( h g .  21,2003) (Triennial Review Order). 

Petition of AT@ Communiaktions of Texar, LP, TCG Dallas, and Teleport Communications Houston, 
Inc. for Arbitrution with Southwestem Bell Telephone &/a SBC Tams Pmuant to Section 252(b)(l) of the Federal 
Telecommunications Act of 1996, Docket No, 28412 (pending). 

. Open Meeting Tr. at 151 (sept 18, 2003); See Docket No. 28412, TRttea to Judge Cooper and Judge 
maw (Sept. 22,2003). 

1 

See Docket No. 28412, Order No. 3 (at. 8,2003). 
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No, 28600 effectively provides parties the relief originally sought in Docket No. 25834; 
therefore, on October 23,2003, Docket No. 25834 was dismissed as mootg 

On October 22, 2003, AT&T, SBC Texas, and riumerous CLECs filed a request to 

modify the existing procedural schedule in Docket No. 28600 to sever non-costing issues.'o 

Competitive Telecommunications Group (CTG)'' did not object to the request to postpone non- 
costkg issues as long as it did not preclude CTG from arbitrating the hnplementation of the 
issues relating to the resale of electronic service ordering charges, including charges for 
suspend/restore orders, resulting from Docket No. 24547.* At the October 23, 2003 open 
meting, the Commission granted the request to sever the non-costing issues into another 

proceeding;'3 and granted CTG's request that issues regarding charges for suspendh.estore orders 
Continue on the stme procedurslr schedule as the costing issues in Docket No. 28600.14 

On January 23,2004, pursuant to Or& No. 1 in Docket No. 28821, the following p d e ~  
individually filed petitions for arbitration to actively participate in the severed proceeding: 
Denton Telecom Partners, I, L.P. d/b/a Acimtex Comunicatiom (Advantex); Navigator 
Teleco"unications, LLC (Navigator)," Birch Telecom of Texas, Ltd., LLP and ionex 

See Docket No. 25834, Order of Dismissal (OCL 23, 2003). To the extent tho documentation med m 
Docket No. 25834 is admissiile; it may be used in this proceeding. See Ordcr No. I at 2 (Sept. 30,2003). 

lo CLECs mclude M C I "  Access Transmiasion Services, LLC; MWorldcom co"unicatiOns, Inc.; 
Brooks Fiber Te1eco"unications of Texas, hc.; El Pas0 N e t w e  UC; Sage Telecom of Texas; Birch Telecom 
of Texas; Posner Telecommunications, Inc.; AMA Tech@& Inc.; Carrera Ccmmullications, Jnc.; Cbeyond 
Commuaicatiotu of Texasy LP; ICa Commuaicatioas, h.; KMC Tdecom, Inc.; Network intelligence, Inc.; NTS 
Commnicatioq Inc.; On Fiber Communications; Time Wamer Telacom, Ltp, Web Fire COmmUniCationa, bc.; 
Xspediw Management Co., LE, XO Texas, Inc.; and ZTel Communications, Inc. 

CTG consists of Ac0uTe.I of Texas, Lp, BasicPhone, h.; B r o w  Telecom, LLC; Capital 4 
Outsourcing, Inc.; Cum Commanications, Inc. &/a GCEC Technologies; Cypress TelecommuniOations, he.; 
Express Telephone Services, Inc.; Exbl Enterprises, Iac. d/b/a Eixtek Connect Paghpg, Lnc. d/b/a Get A Phone; 
Habh cOmmunicacionesy hc.; IQC, UC, National Discount Telccom, UC; Quick-Tel CommunicationS, hc.; 
Rosebud Telephone, LLC; PhoneCo, Lp; Smartcom Telqhone, UC, and WesTsx Communications, L E  d/b/a 
WTX Communications. 

l2 Petition bfAcarTel of Thus, Inc., nla/a 1-8OWA-FHOiVE and Southwestem Bell Telephone Company 
for Arbitratton Pu"t to Setion 2S2@) of the Communicatiotls Act of 1934, Docket No. 24547 (May 16,2002). 

l3 See Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271 
Agreement, Docket No. 28821 (pending). 

I' Open Meeting Tr. at 12840,193-95 (at. 23,2003). 
Navigator Teleoommunications, LLC consists of Stnttos TeIecom, Inc., Comcast Phone of Texas, LLC, 

Heritage T~~hnologies, Ltd, F d y T e I  of Texas, LLC. 

- .  
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Communications South, Inc. (Birdionex); CLEC Joint MCImetro Access 
Transmission Services, LLC, MCI WorldCom Communications, Inc., htmedia 
CommUnications, Fc., and Brooks Fiber Telecommunications of Texas, hc. (collectively MCI); 

AT&T CommUnications of Texas, LP, TCG Dallas, and Teleport Communications Houston, Inc. 
(collectively AT&T); CLEC Coalitioq" Sage Telecom of Texas, LP (Sage);" and SBC Texas." 

PartieS agreed that negotiations began on September 25, 2003, and that the 270-day 

period under the FTA concluded on June 21,2004?0 On July 16,2004, the CommiSsion issued a 
Protective order to govern access to documents and information the parties designated to be 

confidential and exempt &om public disclosure under the Texas F'ublic Ini%rmation Act 

(TPLQ)?' 

On April 19, 2004, the Commission issued an o r d 8  addressing threshold issues and 
SBC Texas's motion to dismiss non-arbitrable issues. The Commission d e t d e d  that: 1) it 
had the authority to adopt a perfor"easure remedy plan; 2) it did not have suflicient 

'6 CLEC Joint Petitionem consists of h T e 1  of Texas, LP, BasioPhont, Inc., BroadLink Telmm, m, 
Capital 4 Outsourcing, Inc., cu#er Co"unications, Inc. dlwa GCEC Tecblogies, Cypress T d ~ u n i c a t i ~ ,  
Inc., DPI TelecoMcct, LLC, Express Telephone Services k., Ektel EnwgiSes, Inc. dlwa Extel, Cormect Paging, 
Inc., dlbla Get A Phone, &bla b d c a c i o n e a ,  b,, IQC, UC, National Discormt Tek", LLC, Quick-Tel 
CommunioationS, Inc., Rosebud Telephone, LLC, PhoneCo, W, S m u t "  Telephone, LLC, Tux-Link 
CommUnications, Inc., and WmTex CommuniCations, U C  M a  WTX Communications. 

'I' CLEC W i t i o n  consists of AMA c o " ~ ~  'cations, LLC &/a AMA'TechTel Co&tiom, 
Cbeyond Communications of Texas, LP, ICG Tefecom Oroup, Ync., KMC Telecom Holdings, Inc. on behalf of irs 
certificated entities, KMC Telecom m, LE, KMC Data, u(= and KMC Telcom V, Inc., d/b/a KMC Network 
Services, Inc., McLeodUSA Telecommuaicstions services, h., nii co"unications ud., NE3 Co"nnications, 
Inc., Time Warner Telcccrm of Tcxas, LP, XO Texas, h., xspedius Communications, Inc., and 2-Tel 

Services, Inc., WebFire Commddons, Inc. 

withdraw was granted by Order No. 14 on May 18,2004. 

expired on October 13,2003 or would soon expire. See SBC Texas's Onmibus Petition for Arbitration, Appendix A 
at 15-20 for a listing of applicicable CLECs (Jaa 23,2004). 

c O " u n i c a t O D S ,  b., carrea! c o " U n l c S ~ O a S ,  w, weS&& h. w1hl' cO"unications, w., Y e  a t e m  

On April 26, 2004, Sage fled a request to withdraw its petition fiom arbitration Sage's petition to 

l9 SBC TWS kea BD h i u s  Petition for Arbitration with all CLECS whose interconnectior~ agreements 

za See Docket No. 28412, Letter fiom SBC Texas to Judges Cooper, Kang and Klaus (Nov. 17,2003). 
'' Texas public znformation Act, TEX. GOV'T CODE A". $8 552.002-552.353 (vemon 1994 & supp. 

2003) ("'PIA). 
Order Addressing Threshold Issues and Motion to Dismiss (Apr. 19,2004). 
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See l)ienniulReview Order at para 7. 

2.1 In re IP-Enabled Sm'ces, Notice of Proposed Rulemaking, WC Dockt No. 04-36, FCC 04-28 W. IO, 

25 See order   bating proceeding ( ~ a y  5,2004). 

2004). 

information to determine whether certain issues are FTA 0 251 issues and therefore declined to 

dismiss those issues at that time; 3) only some of the UNEs at issue had been declassified by the 
~ e d e ~ i ~  ~ommunications commission PCC) in the lIZiennial ~ e v i a v  while certain 
other issues should remain in this proceeding; 4) the competing affidavits fi1ex.i by SBC Texas, 

Birch and Sage did not provide sufficient infiinnatidn for the Commission to determine whe&r 
certain issues were negotiated, and therefore the Commission directed the Arbitrators to hold a 

separate hearing to further investigate this issue; and 5) consideration of voice over Internet 
protocol (VoIP) issues should be defmed in light of the FCC's notice of proposed rulemaking 

wRM).24 

On April 23,2004, the procedural schedule for this proceeding was temporarily abated 
allowing the Commission to fully consider SBC Texas's motion fbr expedited ruling for 
temporary abatement fbr sb& days. On May 5, 2004, the Commission granted SBC Texas's 
motion and abated the proceeding." b o n g  other things, the Commission's order affirmed that 
the T2A and T2A-based agreements would be extended, procedural dates would be extended by 
skty days, a revised p r o d d  schedule would be developed, and the deadline for processhg 
this case was extended for sixty days. Pursuant to SBC Texas's request, the T2A was extended 

until February 17,2005. 
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On July 28,2004, the Cummission issued an o r d 6  granting the Joint CXECS’~’ motion 
to sever disputed issues predicated on decisions made by the FCC in its Wennial R m h v  Order 
but potentially affected by the D.C. Circuit’s decision in USTA ,?I2* 

On August 18,2004, the Commission addressed SBC Texas’s motion for reconsideration 
Specifically, the PUC (1) excluded local switching for enterprise 

customers at the DS1 level and higher from consideration in this arbitration, and (2) allowed 
resolutiaa of VoIP-in-themiddle issues in this arbitration, The remainder of SBC Texas’s 

. of tbreshold i~sues.2~ 

motion was denied. 

On September 9,2004, the Commission abated issues related to UNEs affected by the 
USTA II decision and severed those issues into “Track 2” of this pmc&ng?o The Codss ion  
determined that Ttack 2 issues should be abated pending the issuanca of permanent rules by the 

FCCW3l 

On September 15 and 16,2004, parties filed their pposed Decision Point Lists (DPL). 
On July 19,2004, parties filed their direct testimony, with rebuttal testimony filed on August 23, 
2004. The hearing on the merits was conducted on September 22-23, 2004, with the 

z6 See Order Severing Issues (June 5,2004). 

The CLEa that joiucd in this Motion am the following active CLEC participants in this proceeding: 
AMA C~~~~~~unioationS, L.L.C. d/b/a AMAVechTel Co“unications, CbGpd CO@C&O?M of T~xas, L p a  
ICG Telecom Group, Ind., KMC Telecom Holdings Inc. on Behalf of its Certikated Entities, KMC Telecom III 
LLC, KlMC Data U C ,  and KMC Telecom V, Inc., d/b/a KMC Network Services, Ino., McLeodUSA 
Telecomuni&m Services, Inc., nii communica- Ltd., NTS Commdcations, Xnc., Time Warner Telecom of 
T m ,  L.P., XO Texas, Inc, Xpedius Communicaticms, U, and ZTel Communioations, Inc. (the “CLEC 
Cdti”’); AT&T Connnm’catiws of Texas, L.P., TCG Dallas, and Teleport Communkatiom Houston, Inc.; 
Birch Teltcom of Texas, LTD, LLP. and ionex Communications South, Inc.; MCI; AoouTel of Texas, hc., 
Basicphone, Inc., BroadCink Telecom, UC; Capital 4 Outsourcing, Inc., GCEC Technologies, Cypress 
Telecommunications, Inc., DPI Telecormect, W, Express Telephone Senrices, Inc., Extel Enterprh Inc. d/b/a 
Extel, Connect Pa&, Inc. d/b/a Get A Phone, Grande Commanimtions Networks, Inc. d/b/a Grade  
Communications, HabIa ComunicaCiones, Inc., IQC, LLC, National Discount Telecom. LE, POSW 
Telecommunications, Inc., Qui&-Tel C o m d d o m ,  Inc., Rosebud Telephone, LE, PhoneCo, LOP., S m a r t ”  
Telephone, UC, Tex-Link Commlmicationa, Inc., and WesTex Communications, LLC d/b/a WTX 
Communications (collectively, ‘Thnpetitiw Telecommunications Group”). 

28 United States Telecom Ass’n v. FCC, 359 F.3d 554 (D.C. Cir. 2004) ( W A  u). 
See Order Addmsing Motion for Reconsidemtion of “ h o l d  lssues (Aug. 18,2004). 

See Order Abating Track 2 (Sept. 9,2004). 

Tha FCC issued permanent rules on February 4,2005, with an effective date of March 11,2005. 31 
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Commissioners sitting as arbitrators, Initid post-hearing briefi were filed on November 1,2004 
and reply briefs were filed on November 15,2004. 

ID. -LEVANT STATE AND FEDERAL PROCEEDINGS 

Relevant Commfsslon Decisions 

S WBT Mega-Arbitradon Awards 

?he FTA became effective in February 1996. Soon the", several p m d w  
collectively refmed to as the Mega-Arbitrations-were initiated and consolidated for the 
purpose of arbitrating the first interconnection agreements in Texas under the new federal statute. 

The h t  Mega-Arbitration Award, issued November 1996, in Docket No. 16189, established 
rates for intermnnections, services, and network elements in accordance to the standards set 
forth in FTA 0 252(d).= Interim rates were established and SBC Texas was ordered to revise its 
cost studies. The Second Mega-Arbitration Award, issued December 1997 in Docket No. 161 89, 
approved cost studies and established permanent rates for local interconnection traf€ic.j3 

Teras 271 Agreement T2A" 

After a series of "collaborative work sessions" between SBC Texas and CLECs, the 
Commission approved the T2A on October 13, 1999. As a condition of receiving approval 
pursuant to FTA 0 271 to provide long-distance s e r v i k  within the state, SBC Texas agreed to 

offer this standard interconnection agreement to all CLECs for a period of four y m M  Among 
other things, the T2A established prices, terms and conditions for resale, interconnection, and the 
use of UNEs. The T2A maintained entirely the rates in effect firm the Mega-Arbitrations but 

Petition of h@S Communications Company, Inc. for Arbihation of Pricing of Unbundied Loops 
Agreemeni Between MFS Communications Company, Inc and Southwestenr Bell Teiephone Company, Docket No. 
16189, et al., Award Wov. 8,1996) (Firsi Mega-Arbitration Award). 

33 Petition of MF" Communications C o m y y ,  Inc. for Arbitroton of Pricing of Unbundled Loops 
Agrement Between JWS Communicalions Company, Inc and Southwartern Bell Telephone Company, Docket No. 
16189, et al., Award @ec. 19,1997) (SecondMega-Arbifration Award). 

32 

certain section8 of the T2A expired oatober 13,2001; others expized &tabor 13,2003. 

.. . 
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with new rata fbr collocation developed in a separate proding,  Docket No. 21333?5 
Pursuant to FI'A Q 252(i), the majority of the CLECs in Texas subsequently opted into the T2A. 

Docket No. 21982 

In Docket No. 21982,36 the Commission sought to resolve reciprocal compensation issues 
involving the T2A. The Commission solicited participation by carriers that had T2A agreements 

expiring around January of 2000 or that had selected the first or third reciprocal compensation 
option of attachment 12." In Docket No. 21982, the Commission ekablished the fbUowin~ 
bifurcated compensation rate for both local voice hffic and local ISP-bound traffic: $0.0010887 
per call + $0.0010423 per minute?* In addition, the Commission found that reciprOcal 
compensation arrangements applied to calls originating from and taminating to an end-user 
within a mandatory single or multi-excbange l o d  calling area However, the Commission did 
not resolve foreigu-exchge (FX) i~sues.3~ 

Do& No. 24015 

In Docket No. 24015, the Commission coasidered FX issues and determined that the 
compensation method in the ISP Remand Order40 applied to all M c  bound for ISPs!' In 
addition, the commission clarified that while the ISP Remand Order established a $0.0007 per 
minute cap for compensation of ISP-bound traj3ic, the ISP Remand Order also contemplated that 

a state commission may have ordaed LECs to exchange traffic on a 6ill and keep basis or may 

'' Proceeding to Establish Pe"ent &ta for Southweslent Bell Telephone Company's Revised Physical 

Proceeding to Exumine Rec@& Compenration Pumrant to Section 252 of the Federal 

" Docket No, 21982, ordet No, 1 Order Ragslrding P&, Requesting Statement3 of Position at 1 

38 Docket No. 21982, Revised Mion Award at 53 (Nov. 15,2000). 

39 See Docket No. 21982, Order Approving Revised Arbihtion Awatd, as Modjfied., and Approving 
Implementing Language at 5 (Nw. 15,2000) arid Revised Arbitmtion Award at 18 11.59 (Nv. 15,2000). 

I n t e  Conpnsatwn for ISP-Bound Z'kqPc, CC Docket No. 99-68, Order on Remand aad Report 
and order, FCC 01-131 (Apr. 27,2001) (1sPRemand Order). 

" Consolidated Complaints and Requests for Post-Intmomrectin Dispute ResoIution Regarding Inter- 
Canier Compensation for '%X-l)pe'a Trufic against Southwestern Bell Telephone Company, Doc4cet NO. 24015, 
Order on ReMnsideration pov. 4,2004). 

and virhral Collocatson TWsa Docket No. 21333, Order Approviag Revised Arbitration Award (Jw 7,2001). 

Telecommunications Act of 1996, Docket No. 21982. 

{Jaa 14,2000). 

36 
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have otherwise not required payment of compensation (effectively bill and keep)?' Given that 
the Commission had set a rate for only local ISP-bound traffic in Docket No. 21982, the 

Co"ission found that bill and keep applied to ISP-bound FX traffic. 

Relevant FCC Decisions 

Local Competition Order 

In the Local Competition Order,,43 the FCC implemented FTA 86 251 and 252. The FCC 
identified UNEs that ILECs must make available to competitors, and established m i n i "  
requirments for nondiscriminatory intermnnection and collocatiOn arrangements. 

UNE Remand order 
In late 1999, the FCC issued the UNE Remand Order in response to the Supreme Court's 

January 1999 which directed the FCC to reevaluate the unbundling obligations 
established by FTA 0 251!' The court required the FCC to revisit its application of the 

' ' n ~ a r y ' '  and "impair" standards in FTA 0 251(d)(2).& In applying the ''necessarf and 
'kpair" standard to individual network elements, the FCC made catah critical determinations. 
Among them, the FCC modified the definition of the loop network dement to include all 
features, functions, and capabilities of the transmission fhcilities between an ILEC's central 

office and the loop demarcation point at the customer premi~es.4~ 

42 Docket No. 24015, Order onclarification (Jan. 5,2005). 

43 Implementation of the Local Competition Prowkions in the TelewmmnicaHons Act of 1996 aad 
I n t e r c o n d n  Between Local Exchnnge cmriets and Commercial Mobile Radfo Service Provkiers, CC Docket. 
Nos. 96-98,95-185, First Report and Order, FCC 96-325 (Aug. 8,1996) (Local Competition Order). 

44 AT&T COT. v. Iowa Utilities Board, 525 US. 366 (1999) (Iinva A fds. Bd). 

" In the Matrer of Implementation of ihe LocaJ Competition Provisions of the Telecommwricafionr Act of 
1996, CC  DOC^ NO. 96-98, Third Report and order a d  Fomth Further Notice Of  Proposed Rulemakrn * g, FCC 99- 
238, Wov. 5,1999) ( W R e m a n d  Order). 

uiw R e m a d  order para 1. 
UNE Remand &der at n 301, (revised definition retains the definition h m  thc Local Competifion 

Order, but replaw the phrase "network interface device" with "demarcation point," and makes explicit that dark 
fiber and loop conditionirrg are among the "foahrrc~, hctions, and capabilities" of &e Loop). 

47 
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ISP Remand Order 

The ISP Remand Order established a $0.0007 per minute of use cap for compensation of 
TSP-bound traffic.4* In conjunction with the $0.0007 cap, the FCC established the ‘b irrorhg 

rule,” which requires incumbent LECs to pay the same rate for ISP-bound M c  that they 
receive for section 251(b)(5) t~tlEc.4~ The LSP Remand Order also conternplated that a state 
commission may have ordered LECs to exchange M c  on a bill and keep basis or may have 
otherwise not required payment of compensation (effectively bill and keep). The FCC clarified 
that “because the rates set forth above are caps on intercarrier compensation, they have no e m  
to the extent that states have ordered LECs to exchange ISP-bound traffic either at rates below 
the caps we adopt here or on a bill and keep basis (or otherwise have not required payment of 
compensation fir tbis traf€ic).’*’O 

Virginia Arbbadon Decision 

In 2002, the FCC’s Wireline Bureau, acting on delegated authority on behalf of the State 

of Virginia, issued a decision in a compulsory arbitration between Verizon and several CLECs. 
That decision addressed many key issues, including certain issues on interconnection and 
reciprocal compensation.51 This Commission has recogoized at least one decision in the Virginia 

Arb as on-point in a recent case. In that case, the Commission applied the Ergirziu Arb’s holding 

to an issue involving reciprocal compensation wsts for transporting traffic to the point of 
intercomection.52 

In regard to several issues in this proceeding, the parties cited the Virgnia Arb as 
precedent that the Commission should follow in making its decisions. The Commission 
recognizes that no party fully endorses complete deferral to the Wginia  Arb, as p d e s  have 

ISP Remand Order at paras. 8 and 78, 
49 l s p ~ e n r a n d  ordet ai  para^, a and 89. 

ISP Remand Order at para 80. 

’‘ Petition of Worldeom, Inc., et ai, Pursuant to &tion 252(e)(5) of the Communications Act for 
Preemplion of the Jurisdiction of the Viiinia Stute Corporation Commission Regarding Interconnection DkpUteS 
with Verizon Virginia Inc., and for Bpedlted Arbiiration, CC Docket Nos. 00-218,00-249, and 00-251, DA-02- 
I731 (July 17,2002) (Ytrginfu Arb). 

52 See Southwestern Bell Tel. Co. v. PUG 348 P.3d 482 (5th Cir. 2003); Petition of Southwestem Bell 
Telephone Company for Arbitration with AT&T Communications of Taus, L.P., E G  DalIm, and Tdeporf 
Communications, Inc. Pursuant to Ssction 252(8)(1) of the Federal Telemmmications Act of 1996, Docket NO. 
22315, Order Approving Revised Arbitration Award (hh. 14,2002). 
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found distinguishing factors for reaching different conclusions than those in the vlrgittiu Avb. In 
deciding the issues in the current proceeding, the Commission finds that the Virginia Arb is 
persuasive, but not binding, a~thority?~ The FCC’s Wueliue Bureau (in place of the Virginia 
State Corporation Commission) arbitrated an intercunnection agreement for parties in the state of 
Virginia in the same way that this Commission now arbitrates m interwnnection agreement for 
parties h the state of Texas, Consequently, the Wireline Bureau played the role of a state 
commission in the Ergi~ia Arb. In the more than two years since the issuance of the Virginia 

Arb, the industry has changed significantly. Therefore, because the parties have presented issues 
in this arbitration that this Commission has previously addressed, the Commission finds that 
followhg its own prior decisions ia those instances better reflects circumstances specific to this 
state not otherwise considered in the virginiu Arb. 

Triennial Review order 

In the Triennial Review Order, the FCC determined what elements ILECs must offer on 
an unbundled basis. The FCC required unbundled access to: mass market loops, Certain 

subloops, hework interface devices (NlDs), switching for mass market and OSS fimction~.~ 
The FCC did not require unbundled access to: enterprise market loops, switching for enterprise 
market, packet switching.5s Under Certain conditions, the FCC required unbundled access to: 

transport, Signaling networks and call-related databases.? In addition, the FCC redefined the 
dedicated transport network element as those “transmission facitities that connect incumbent 
LEC switches or wire centers,”n The FCC found that facilities outside of the ILEC’s local. 
network should not be considered part of the dedicated transport network element subject to 
mbundli~g.~* Accordingly, the FCC observed that “[o]ur determination here effectively 

The Commission notes that feded cou~fs have held that arbitration awards do not constitut~ binding 
precedent. For example, the Fourth Circuit stated that “arbitration awards have no precedentid value.” Peoples Sec. 
Llfe Jm. Co. v. MonmentaZL@ Ins. Co., 991 F.2d 141, 147 (4th Cir. 1993). The FiAh C h d t  noted that ‘‘Conrt~ 
B T ~  not bound by arbitml rulings, nor arei tb arbitratom themsehw obliged to follow the rule of stare dedsis.” 
Smith v. KmilleBus.  Co., 709 F.2d 914,918 112 (5th Cir.1983). 

54 Wenniul Review Order at para. 7. 
’’ ltienniol Review Order at para. 7. 

2Yiennial Review order at para 7. 
Wennlat Revikw order at psra 7. 
TPiennial Review order at para. 366. 
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ehimtes ‘entrance facilities’ as UNES . . . .9,59 The FCC also noted that section 271(c)(2)(B) 
established an independent obligation for ILECs to provide access to loops, switching, transport, 
and signaling, regardless of any unbundling analysis under section 25Lm The D.C. Circuit 
vacated andlor remanded portions of the Triennial Review Order in USTA X6’ 

Interim lNE Order 
The FCC’s Interim W E  Order62 required, on an interim basis, ILECs to continue 

providing unbundled access to switching, enteqrise market loops, and dedicated transport under 
the same rates, tams and oonditions that applied under existing interconnection agreements 85 of 
June 15, 2004.63 The FCC reco&ed that “by fieezhg in place Carriers’ obligations as they 

stood on June 15,2004, we are in m y  ways preserving contract terms thai predate the vacated 
rules.”64 These rates, terms, and conditions apply until the effective date of the FCC’s final 
unbundling d e s  or March 13,2005 (six months after Federal Register publication of the Interim 

UNE Order), except to the extent superseded by (1) negotiated agreements, (2) m h W e g  

FCC order, or (3) a state commission order raising the rates for UNEs.6’ Aft= the initial six 

months, in the absence of the FCC subjecting particular UNEs to unbunmg, those elements 
would s t i l l  be made available to serve existing customers fix a subsequent six-month period, but 
at higher rates.66 

Trkttnial Review Remand Order 
On February 4, 2005, the FCC issued the Triennial Review Remand Ordd‘ in 

response to the remand of the Triennial Review Order from the D.C. Circuit. The Tnemial 

59 %mtiaf Review Order. at para. 366 n. 11 16. 

mennial Review order at para. 7 .  
United Slates Telecm Ass’n v. FCC, 359 F.3d 554 (D.C. Cir. 2004). 

Unbundled Access to Network EIments, WC Docket No. 04-313, Order and Notie Of Proposed 

I&rint UNE Order ai para. 29. 

*Interim UNE Order at para. 23. 
6s Intenh Uh!E Order at para. 23. 

‘’ Unbundled Access to Network Elements and Review of the Section 251 UnbundUng Obligations Of 
Incumbent Local Exchange &rim, WC Docket No. 01-388 and CC Rocket No. 01-388, Order art Remand, FCC 
04-290 (Feb. 4,2005) ( M n n i a l  R a i e w  R& Order). 

Rulemaking, FCC 04-179, (Aug. 20,2004) (Interim UAE Order). 

661rrferinr mordepa tpan t .23 .  
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Review Remand order addressed the unbundling of network elements, inc ludi  dedicated 
interoffice transport, highcapacity loops snd mass market local circuit switching. The 
Triennial Review Remand Order also addressed the conversion of special access circuits to 

UNES and the implementation of the unbundling determinations. 

Relevant Court Decisions 

Iowa Uiilities Board v. FCC Cases f low I and Iowa IZ) 

In Iowa 4 the Eighth Circuit Court of Appeals ruled that the FCC lacked jurisdiction to 
issue rules regarding the wholesale prices an ILEC could charge competitors to use its facilities 
to provision local telephone semima The Supreme Court reversed the Eighth Circuit, holding 
that the FCC did have jurisdiction to design a pricing method0logy.6~ On remand in Iowa U, the 

Eighth C i t  held, in relevant part, that FTA $252(dXl) does not permit costs to be based on a 

hypothetical network?' However, on appeal of Iowa a, the Supreme Court held that under 
section 252(d)(1) of the F'TA, the FCC can require state utility commissions to set rates charged 
by ILECs for lease of network elements to CLECs on a forward-looking basis untied to historid 

or past inve~lment.'~ In addition, the Supreme Court found th&t the total element long run 
k"ental cost (TELRIC) methodologq, chosen by the FCC to set rates for lease of network 
elements to CLECs is not inconsistent with the FTA (TJ3LRIC calculates the forward-looking 
cost by reference to a hypothetical, most &cient element at existing wire-centas, not the actual 
network element being provided).72 

1owo U.. Bd. vi FCC, 120 F.3d 753,793-800 (8th Ci .  1997) (Ima 4. 
ATdiT C o p  v Iowa Ut& Bd., 525 US. 366,385 (1999). 

"lows Utils. Bd. v. FCC, 219 F.3d744,751-752 (8th Ck. 2000) (vacating 47 C.F.R. 5 51.505(b)(l)) (Iowa 

V&on Communicntions, Inc- v, FCC, 535 US. 467,498401 (2002). 
72 Veriwn Communicationr, Inc. v, FCC, 535 US. 467,501 (2002). 
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USTA r 
In USTA the D.C. Circuit considered the Line Sharing OrderT4 and the Local 

Competition Order and remanded both to the FCC for M e r  review, The D.C. Circuit 
disagreed with the FCC's impairment standard for detennimtion of UNEs under the Lucal 
Competition Order, holding that the FCC did not differentiate between cost disparities between 
new entrants and hcumbents." The D.C. Circuit also objected to broad unbundling standards in 
markets that did not track relevant market charaaxistics and capture significant variation 
between ma1ket.9.'~ The D.C. Circuit also reversed the FCC's unbundling of the high-fiquency 
portion of the loop under the Line 'Sharing ordcr, finding that the FCC had failed to adequately 
consider intermodal CompetifiOIl cable providers." 

USTA II 

In USTA U:' the follow-up case to USTA I, the D.C. Circuit addressed the Tdennial 
Rm'ew Order and again, remanded a majority of that order to the FCC for ibther consideration. 
In large part, the D.C. Circait found that the FCC lacked authority to subdelegate to the states the 

nationwide impairment determination. "IS, among other fhdings, the D.C. Circuit vacated the 
FCC's decision to order unbundling of mass market switches and its impairment findings with 

respect to dedicated transport elements." The D.C. Circuit also remanded for further 
consideration the issue of whether entrance facilities are 'hetwo& elements."8o 

73 UnitedStdes Telecom Ass'n v. FCC, 290 F. 3d 415, @.C. CK. 2002) (USTA I) .  
'' in the Maaers of Deployment of Wweline Sentices Oflering Advanced Telecommunications Capabijw 

and Implementation of the Local Competition Provisions of the TelecommrmiCarions Act of 1996, CC Docket No. 
98-14'?, Third Report and order, FCC 99-355 (De. 9,1999). 

'' USTA I at 428. 
'' USTA I at 423. 

USTA I at 429. 
78 UnitkdStates Telecom Ass% v. FCC, 359 F.3d 554 @.C. Cir. 2004) (USTAQ. 
19 WSTALTat571,574. 

! 

USTA Ilat 586. 
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w. DISCUSSION OF MAJOR h3uES 

This proceeding addresses the issues in the Joint DPL admitted as Joint Exhibit 1. The 
Commission's detailed decisiom with respect to each of the DPL issues are attached to this 
Order, and incorporated herein Below, the Commission provides an expanded discussion of its 
decisions on the major issues presented at hearing.** 

Network Architecturehterconnection 

Impact of the Trknniul Review Order on Entrance Faci&%Mntmconne&*on P€?L Issue NOS 
I ,  12,32,93 and 97) 

Under FTA 0 251, ILECs have a duty to provide for htercc"tim of the ILEC's 
network with the facilities and equipment of CLECs. Prior to the 73imiaZ Review Order, 

CLEcs a m o n l y  used entrance facilities, a UNE, to interconnect with the ILECs' netwob. 
Since TELRIC pricing applied to both entrance facirities and intannection fiiCilities,s2 any 
distinction between these two had no significance until the i%ennial Review Orderg3 and 
fiknnial Review Remrmd Or&rs4 eliminated entrance W t i e s  (transmission facilities that 
connect Competitive LEC networks with incumbent LEC 85 UNEs. SBC Texas 
claimed that Since the FCC no longer required unbundled access to entrance fhcilities, SBC 
Texas did not have to provide such facilities for intaconnection at TELFUC CLEC 

p d e s  claimed that the Wennial Review Order only modified the availability of entrance 

facilities as UNEs and ILECs should continue to provide facilities at TBLRZC rates for 
interconnection  purpose^.^ In the Triemiul Reviav Remand Order, the FCC clarified that: 

The Commission considered five mjor topics at thc hearing: network archiWbter~ome~tio& 
reciprocal compensation, general terms and conditions, performance measures and resale. Only pre-filed h h o n y  
addressed all other issues submitted by the parties but not addmad at the hearing. 

82 Local Cbmpetiiion Order para. 628. 

'' l)i~lRevjt!tvRe"rdOrderatparas. 137-141. 

'' See 32isnniol Review Remand Order at para. 136. 

''I See Dbct  Testimony of John D. Schell, Jr. and David L Talbott (Network), AT&T Ex. 6 at 10-14,69- 

jMennial Review Order at para 366 1~1116. 

See Dim3 Testimony of C. Ah&& Jr., SBC Texas Ex 1 at 18-23. 

76; Rebuttal Testimony of John D. Schea Jr. and David L Talbott n\Tetwork), AT&T Ex. 7 at 5-12,43-46. 
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our finding of non-impairment with respect to entrance facilities does not after 
the right of competitive LECs to obtah interconneCtion facilities pursuant to 
section 251(c)(2) for the transmission and routing of telephone exchange service 
and exchange awes service. Thus, competitive LECs will have access to these 
faciIities at cost-based rates to the extent that they require them to interconnect 
with the incumbent LE'S  network.88 

Given that entrance facilities are not available as UNEs,g9 a CLEC should not be able to obtain 
those facilities at TELRIC rates merely by characterizing those same facilities as interconnection 
facilities instead of entrance ficilities. To do so would COIltradict the FCC's fmding that ILECs 
do not have to provide entrance facilities as UNEs. This c0"iSsion concludes that, whetba 
fbr intaconnecton or for unbundled access to network elements, entrance facilities are not 
subject to TELRIC raw. Although CLECs no longer have access to entrance facilities 85 W, 

CLECs Continue to have the right to obtain interconnection facilities pursuant to FTA Q 25l(c)(2) 
and the FCC's rulesgo for the transmission end muting of telephone exchange service and 
exchange ~ccess service. 

Single Point of Interconneedon a Multipk Points of Interconnection @PL I- Nos, 84-87]. 

, a. Number ofpoints oflitterconnection tDPL Issue Nos, 3,. 6.116 and 1501 

The C0"iSsion agrees with SBC Texas that a single point of htercQnnection (POI) 

should only be used as a market entry mechanism. The Commission previously made a 
determination on this issue in Docket Nos. 21791 and 22441?l Thereibre, consistent with prior 
Comznission decisions, the Commission finds that CLECs may establish a single point of 
interconnection per LATA, but only as a market entry mechanism. The Commission further 
concludes that CLECs shall establish additional POIs when t d X c  exceeds 24 DSl s. 

2)iennial Review Remand Order at para. 14U. 

89 I)iennial Review Remand Order at paras. 137-141. 

9o See 47. C3.R # 51305. 

Petition of Southwestern Bell Telephone Company for Arbitration with MCI Worldcom Com"icatiOnr, 
Inc. Pursuant to Section Section 251 (b)(l) of the Federal Telecommuldcarionr Act uf 1996, Docket NO. 21791, 
Arbilmtion Award (May 26, 2000); Docket No, 21791, Order Approving Interconnection Agreement (Scpt 20, 
2000); Petition of Level 3 Communicationr, LLC for Arbitration Pursuant to Sehon 252 as amended by the 
Telecommunications Act of 1996, mrd PURA for rates, terms and conditiow with Sou~hwestem Bell Telephone 
Company* Docket No. 22441, Ahitration Award (Aug. 1 I. 2000). 

91 
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b. Distant POI and Ememive Form ofInterconnection DPL Issue Nos. 3-51 

On the issue of distant POI and expensive form of iutmnnectioq the cuurts have 
previously q’ected SBC Texas’s position. This Commission has also addressed this issue in 
Docket No. 28021.% The Fifth Circuit remanded the PUC’s decision in Docket No. 22315, in 
which the Commission concluded that AT&T could choose to place its POI wherever AT&T 
wished within a given LATA, but that AT&T must reimburse SBC Texas for costs incurred 
carrying traffic over 14-miles to the  POL'^ 

The court found that transport costs incurred by SBC Texas in carrying intraLATA traffic 
outside a particular local calling area to AT&T’s chosen POI “are governed by the FCC’s 
‘reciprocal Compensation’ rules purrmant to [47 C.F.R.] 8 51.703, rather than by ‘hterconndon 
terms’ under [47 U.S.C.] $8 251(c)(2)@) and 252(d)(1).”94 Therefore, the court prohibited SBC 
Texas from charging AT&T for the costs of carrying this W c  to the POI and Mead required 
SBC Texas to bear its own costs for delivering such t d i c  to the POI. On remaad, in Docket 
No. 28021, in keeping with the Fifth Circuit’s opinion, this Co”ission rejected the theory of 

“expensive intercowection” and afbned that each party must bear the costs of transporting 

their own onpjnating traffic to whatever POI@) that AT&T may seIect wi#h a given LATA9’ 
Consistent with the Fifth Circuit’s d i g  and Commission precedent, the Commission declines 
to adopt SBC Texas’s rationale qnd language on Distant POI, expensive form of b t e n ” e c ~ O %  

and 14-mile limit. 

Tandm M t c f i g  v. Direct End-O‘Ie h h g  (DPL Issue Nos 682 and 104) 

The Commission agrees with the w~lce~ls that tandem exhaust, cost, network integrity 

and ability to serve multiple CLECs together suggest that CLECs should establish direct end 

’ 

Remand of Docket No. 22315 @etithn of Southwestem Bell Talephone Company for Arbitration with 
AT&T Communicatwns of Texas, LP, T%G Dallas, and Tdeport Commmicpltions, Im, Pursuant to Sation 252 
(B)(l) of The F&rd Telecommunicatbiis Act of I996), I)adrct No. 28021, Arbhathn Award (June 24,2004). 

’’ Southwawn Bell Tel, Co. v PubIic Util. Com’n, 348 F3d 482,487 (5th Cu. 2003); see also Petition of 
Soulhwe8tem Bell Telephone Company for Arbitrution with AT&T CommunicaHons of T m ,  L.P., K G  Dallas, 
and Teleport Co“tticotions, Inc. &want to Secticm 252(B)(I) of the Federal Telecommunications Act of 1996, 
Docket No. 22315, order Approving Revistd Arbitration Award at 4-6 (Mar. 14,2002). 

* southwestem Bell Tel. Co. v FubIic U’l. Comm’n of Texas, 348 F.3d 482,487 (5th Cir. 2003). 
9s Dock& No. 28021, Arbhation Award (JUG 24,2004). 
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office truaking @EO") once the parties exchange traffic in excess of 1 DS1.96 The Commission 
has already concluded in Docket No, 21791 that DEOTs itre necessary, statiug that "[g]rowth in 
traffic exchanged by Carriers on a LATA-wide basis, an exchange basis, and a central office 
basis, however, warrants the addition of POIs and/or direct end-office -'' Furtha, in 
the current proceeding, SBC Texas has offered not to charge CLECs for transport facilities h m  
a Poi to end offices located in the same local d i n g   am^^^ This proposal should alleviate the 
cost concerns raised by the CLECS.~ Therefare, the commission concludes that CLECs must 
establish DEOTs when a CLEC's trafiic fnm a POI to ~ I L  end office located in the same local 
calling area exceeds 24 DSOs. 

Points of bterconwcdon ut Customer Premises and Outside Plant @PL Issue Na 1) 

SBC Texas claimed that pursuant to the Trierwrial Review Order, a CLEC may 
interconneCt with SBC Texas only on SBC Texas's network. SBC Texas contended that SBC 
Texas network did not include outside p h t  facilities and customer premises as defined by the 

Triennial Review Order," In contrast, the CLECs argued that outside plant facilities and the 
customer premises are ' M c a l l y  feasible" points of intmmection. The CLEC parties 
argued that they may choose any technically feasible method of interconnection and that SBC 

Texas may not restrid their right to obtain hcilities at "ELRIC rates for the purpose of network 
irltercomection.lo' 

% See Direct TestimOay of Carl C. AM& Jr., SBC Texas EX. 1 at 34-35; R e W  Testimony of Cad C. 
Albright, Jr., SBC Taws Ex 2 at 21-23; Rebuttat Testimony of "as Mark Neinasf SBC Texas Ex. 29 at 11.' 

Petition of Southestern Bell TeIephone Company for Arbiaahbn with MCI Worl&o?n Con"k&O~, 
Inc. Pumar!t to Section 252@)(1) of the Federal Tdecommunic&ons Act of 1996, Docket No, 21791, Arbitration 
Award at 16 (May 26,2000). 

98 S a  Rebuttal TesbLnony of Carl C. Albri& Jr., SBC T m  Et 2 at 21-22; see d o  SBC Texa~ @ec. 7, 
2004), AIS  NO. 456, Docket No. 28821, . 

99 SBC Texas's specific proposal is as follows: 1-1.4.1 At such time as traffic between any SBC Texas end 
officeaud the tandem switch it subtends exceeds 24 DSOs, meamred a! peak over a one- month period, AT&T will 
establish two-way direct end o m  tmnking to tbat end office. Tbse tmnk groups will be established mplimary 
high trunk groups, which Win overflow to the Socal, locavIntral;ATA, or l & m  tandem serving that end office. 
SBC Texas will not charge AT&T for the transport facilities, mcludmg multiplexhg, between the 8eTyibg tandem 
switch and the end office used fbr the direct end office trunk group, irrespective of the number of D S I  facilitits 
used or the location of AT&T's POI. 

See Direct Testimony of Carl C. Abright, Jr., SBC Teas Ex. 2 at 18. I00 

''I See LXmt Testimony of Jbhn D. Schell, Jr. and David L. Tdbt t  (Network), AT&T Ex. 6 at 79, 109, 
134-135. 
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The Commission finds that CLECS may intammect with SBC Texas only within SBC 
Texas’s network. Furthennore, the Commission finds that canier hotels, outside plant facilities 
and customer premises are not a pat of SBC Texas’s network. As stated earlier’ under FTA 

. 

0 251, ILECs have a duty to provide for interconnection of the ZEC’s n-ork with the facilities 
and equipment of CLECs. Interconnection is accomplished by connecting a CLEC’s network 
with the ILEC’s network for the mutual exchange of traffic. The Triennial Review Ordw. 
clarified what constitutes the ILEC’s network, Specifically, in paragraph 366, the FCC 
concluded that 

We find that transmission facilities connecting incumbent LEC switches and wire 
centers are an inherent part of the incumbt LEC’s local network Congress 
intended to make available to competitors under section 251(c)(3). On the other 
haud, we find that tranmnission links that simply connect a competing carrier’s 
network to the incumbent LEC’s network are not inherently a part of the 
incumbent LEC’s local network, Rather, the are transmission facilities that exist 

Thus, the FCC found that links such as entrance faciiities, used for connecting ILEC and CLEC 
networks, are not part of the ILEC’s network. The commission concludes that the XLEC’s 
network does not include entrance faoilties (regardless of whether for i n t e ” d o n  or for 
unbundled access to network elements) and therefore TELRIC rates do not apply. 

outside the incumbent LEC’s local network.’ & 

Combining l’rafic @PL Issue Nos. 16,21,80 and 88) 

This issue addresses the types of traffic that CLECs should be able to combine on the 
same tnmk and how it relates to network efficiency and billing coacems CLEC parties argued 
that the network would be used hefiiciently if they were required to segregate their traflic 

according to SBC Texas’s proposal.’03 The CLECs r e f d  to the current ICA, which allows for 
the combination of multi-jurisdictional traffic on the sane &.loll SBC Texas argued that IXC- 
carried intraLATA and intaLATA traffic should be segregated from local or non-IXC carried 

intraLATA traiE~.’~~ SBC Texas argued that the segregation of traffic greatly simplifies the 
billing and tracking of traffic and limits the opportunities for fraud. 

IO3 m i a l  Review &der at para. 365, 
lo’ See Direct TcstimOny of John D. Schell, Jr. and David L. Talhtt (Network), AT&T Ex. 6 at 131-134. 

See Direct Te$timony of John D. Schell, Jr. and David L. Talbott (Network), AT&T Ex. 6 a! 131-134. 
‘Os See Direct Testimony of Thomas MarkNeinast, SBC Texa~ &. 28 at 19-26. 
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The Commission notes that that there has been no change in law or CitcumStance to 
support SBC Texas's proposed change to existing T2A provisions which allow multi- 
jurisdictional t d E c  on the same trunk. Further, the commission recently addressed this issue in 
the context of OONAD calls in Docket No. 24306, where the Commission found that traffic 
combination was limited to local, intrastate intdATA, and intrastate hterLATA traffic.'o6 

Therefore, the Commission declines to modiijr existing T2A contract language on this issue. 

One Way Y. Ikro-Way Trunks (DPL Issue Nos. 17,18,48,66-68,82,98, I03 and 121) 

SBC Texas argued that multiple one-way trunks are inefficient and that two-way trunks 

conserve network resources and optimize the call-canying capacity of the trunk group by 
reducing the number of switch ports needed. Additionally, SBC Texas indicated that the 
Commission has previously rejected the CLECs' proposal to have the ability to select oneway 
trunking.'" AT&T, Xspedius, and KMC argued that FCC's interconnectian des  allow them to 
select either one-way or two-way tmking at thdr discretion.'"* MCI spci that the shared 

costs of usage on two-way trunks should be proportioned based on a party's use of the shared 
facilities. '09 

The Commission finds that one-way trunks are less efficient than two-way trunk groups 
because two-way trunk groups provide the m a x i "  flexiiky to carry a call placed ia either 
direction. The Commission notes that using two-way trunk groups reduces the total number of 

trunks required to carry a particular traffic load.11o Furthermore, two-way trunk groups provide 
tbe m a x i "  aexiiility to carry c d s  p ~ a c ~ a  in either direction."' The cost of transport 
facilities must tte equitably shed in proportion to the originating carrier's t ra i t i~ . "~ parties 

'06 Petitfun of Sprint Communications Company, 19. dba Sprintfor Arbitration with Verbon Southwest, 
Inc. jka GI73 Smthwat, Inc. dba Yerizon Sourhwest mrd Verizon Advanced Data inc-, d e r  the 
Telecommunications Act of 1996 fir Rates, Terms, and Conditions md related mangements for Interconnection, 
Docket No. 24306, hemdsd Final Order at 4 (May 14,2004). 

IO7 See DinCt Testimony of Thomas Mark Neinast, SBC Texas Ex 28 at 41. 

See D k t  Testimony of John D. Scbeli, Ir. and David L. T a l W  AT&T Ex. 6 a! 91-96; See Direct 
Testimony of James C. Falwy, Xspedius Ex, 1 at 3-13; See Direct Testimony of Douglas Nelson, KMC Codition 
Ex. 1 at 18-20. 

lD9 See Direct Testimony ofDennis L Rioca, MCI Ex. 23 at 19-21. 

''I see at 38. 
''' See47 C E R  5 51.709&1). 

'lo See Direct T~stimOny Of Thomas MarkNeinast, SBC Texa~ En 28 at 37-38. 

. .  
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negotiate to have a mid-span fiber meet, the parties shall also negotiate the mst of transport for 
two-way tnmking. 

In Docket Nos. 21791 and 22315, the commission previously decided that two-way 
trunking architecture is the appropriate architecture. Two-way trunking is the most efficient 
method of trunking €or the network to “ i x e  the impact on tandem and end office trunk port 
capacity for both Parties.113 

Removal of Excessive Bridge Tap @PL Issue No. 1’ 

The CLEO contended that they are entitled to have SBC Texas remove all bridged tap. 
However, the Commission finds that the default conditioning option for the removal of bridged 
tap should be limited to “excessive’y bridged tap only. By doing so, SBC Texas fulfills its 
obligation to provide a DSLcapable Imp while allowing the ” o v a l  al l  bridged tap during the 

mai&” process as an ~ p t i ~ d * ~  The c0”iSsion agrees with SBC Texas that bridged tap 
serves as an important element of the network and the default option should not automatidy 
involve the unnecessary removal of aH bridged tap.11s Furthermore, the Codssion finds SBC 
Texas’s proposed language to be consistent with industry standards.116 

The commission also .finds that SBC Texas’s language is consistent with FCC rules and 
prior Commission decisions in Docket Nos. 20226 and 20272. The applicable FCC d e  defines 
“line conditioning as: 

the removal e m  a copper loop or copper subloop of any device that could 
diminish the capability of the loop or subloop to deliver high-speed switched 
wireline telecommunications capability, including digital mbmier h e  service. 
Such devices include, but are not limited to, bridged taps, load coils, low pass 
filters, and range extenders.”’ 

In Docket Nos. 20226 and 20272 the Arbitrators determined: 

A 2-wire xDSL loop (xDSL bop) for purposes of this section, is a loop that 
supports the transmission of Digital Subscriber Line @SL) technologies. The 

Direct Testimony of Thomas Madr Neinasf SBC Texas Ex. 28 at 41-42. 

‘I‘ Dkect Testimony of Carol Chapman, SBC Texas Ex. 6 at 13-16. 

Rebuttal Testimony of Carol Chapman, SBC Texas Ex. 7 at 3. 

,&at 12-17. 

’” See 47 C J R  Q 51.319(a)(1)(ii)(A). 
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loop is a dedicated transmission ficility between a distribution frame, or its 
equivalent, in a SWBT central office and the network interface device at the 
customer premises. A copper loop used fix such purposes will meet basic 
eleCtrical standards such as metallic conductivity and capacitive and resistive 
balance, and will not include load coils or excessive bridged tap. '" 

The CLEC Coalition failed to provide sufficient evidence that would warrant a reversal on such 
prior Commission decisions. Accordingly, the Commission adopts SBC Texas's proposed 

language. 

Reebrocal Compensation 

Dedictnkd Damport @PL Issue Nos 12 and 13) 

The Commission defers this issue to Track 2 of this p d g .  Deferring this issue to 
Track 2 will &ow the Co"ission and the parties to consider any impact on the present issues 
from the FCC's decision repding the availability of entrance facilities as UNEs. In the interim, 
reciprocal compensation will continue to apply to the usage sensitive components of the network 
(tandem switching, cOmmon transport related to tandem switching and end office switching). 

Tandem Switching Rate (DPL Issue No. 15) 

The Commission finds that a CLEC employing a multiplefunction switch is not entitled 

to the full tandem htermmectioIi rate on every call t e r " W  on its switch. The FCC's tandem 
rate rule requires B CLZC to demonstrate that it ma a geographic area comparable to the area 

served by an ILEC tandem befme the CLEC may charge the full tandem inte"nection rate.'lg 
The evidence presented by AT&T, MCL, and the C L E  Coalition failed to show that they should 
receive the full tandem hlkTCOMeCtiOIl rate on every cd t d a t e d .  Tbe Ca"iSSi0n mer 
finds that a CLEC employing a multiple function switch is adequately compensated by applying 
the blended transport rates as detennined in Docket No. 21982. Moreover, the Commission 
agrees With, the CLEC Joint Petitioners that it is appropriate to continue to apply the method for 

'Is Petition of Rhythms Links, Im. for Arbiiration to Establish an lnterwnnea'ion Agreement with 
Southw&tem Bell Telephone Conrpany and PeHton of Dieca Comm&tions, Xm., &/a b a d  Communicrrtions 
Company for Arbiircrtion of li&~comction Rates, Term, Conditions and Related Arrangements with Southwestern 
Bell Telephone Compuny, Consolidated Docket Nos. 20226 and 20272, Arbitration Award at 11 (Nov. 30,1999). 

1'9 T ~ B I  ~ltm"ntim at nam 1 non 
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determining the tandem interconnection rate currently in the T2A.'zo Therefore, the Commission 
readopts the blended tandem rate and the 3 to 1 trafEc threshold rationale for d s  terminated on 
a multifunction switch specified in Docket No. 21982.12' Additionally, the Commission rejects 
the LATA-by-LATA test proposed by SBC Texasm because of its arbitrary nature and 
hConSistency with the method adopted by the Commission in Docket No. 21982. 

ProviSirin of fiansiYServices at TEWUC Rates (DPL Imue No. 17) 

Consistent with prior Commission decisions in the Mega-Arbitrations, Docket NO. 21982 

and the predecessor T2A agreement, the Commission finds that SBC Texas shall provide transit 
services at TELRIC rates. The Commission notes that there has been no change in law or FCC 
policy to warrant a deparhwe from prior Commission decisions on transit service. Furthemore, a 
Meral court found that a state commission may require an IILEC to provide transiting to CLECS 

under state law.'23 Given SBC Texas's ubiquitous network in Texas and the evidence regarding 
absence of alternative competitive transit providers in Texas,'24 the Commission concludes that 
requiring SBC Texas to provide transit services at cost-based ram will promote intercomdon 
of all telewmmuniwtions networks. In the absence of alternative transit providers in Texas, the 
Commission finds that SBC Texas's proposal'2s to negotiate transit services separately outside 
the scope of an FTA Q 251/252 negotiation m y  result in cost-prohibitive rates for transit service. 

The Commission also notes SBC Texas's concerns regardmg biIling disputes related to transit 
trtifEic and r a " s  its decision in Docket No. 21 982 that terminating carriers must directly bill 
third parties that originate calls and send trailic over SBC Texas's network.'26 

laa Direct Testimony of Charles D, Land (A"t 12: Compen~atio~), CLEC Joint Pe€itiones Ex 1 at 
12-15. 

Docket No. 21982, Revised Award at 52-53 (Nov. 15,2000). 

Direct Testimony of J, Scott M c h ,  SBC Texas Ex. 24 at 19. 

Michigan Bell Tel. Co. v. Chappelle, 222 F, Supp. 2d 905,918 (E.D. Mich. 2002). 

Tr. at 252-253 (Sept 22,2004). 

Direct Testimony of J. Scott McPhee, SBC Texas Ex. 24 at 84. 

Docket No, 21982, Revised Arbitration Award at 64 (Aug. 31,2000). 

. .  
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Retention of Bill and K i q  for Certain Sentices in BirCrrr/zm3.C T- contract (DPL 
Issue No. 34) 

The Commission h d s  no compelling reason to expand the application of bill and keep as 
requested by Birchlionex. The FCC's rules specify when a state commission may impose bill 
and keep as a form of reciprocal compensation (which only applies to 251(b)(5) trafiic).'" 
Furthermore, the ISP R e d  Order provides for bill and keep for ISP-bound MC in certain 
circumstances (e.g., when a state commission has not required compensation for ISP-bound 

In addition, this Award applies bill and keep to FX voicetraffic to be consistent with 

the treatment of FX ISP-bound trafjic and avoid complications h m  treating voice traffic 
differently than ISP-bound traffic. However, expanding bill and keep as requested by 
Biddimex would exceed the scope of bill and keep currently provided for by the FCC and this 
Co"issio~~ The Cummission notes that SBC Texas's proposed long term bill and keep, as 
amended by the Commission in DPL Issue 34, is reasonable because it limits the application of 
bill and keep to 251(b)(5) traffic and BP-bound traffic within a local calling area subject to 
certain conditions, and it mprh with FCC rules and prior commission decisions. 

The Commission declines to adopt BircWimex's proposal to expand bill and keep to 
other types of traffic, such as optional EAS and toll trafIi~.'~' The Commission notes that the 
existing BircWionex agreement applying bill and keep to local traflic and other types of traffic 
resulted fiom the adoption of a previously negotiated S3C Texas/Sage reciprocal compensation 
attachment. 130 Birchlionex have not provided sufficient justiscation to warrant a departure from 
prior Commission decisions regarding bill and keep or to require SBC Texas to perpetuate an 
expired negotiated provision. Nevertheless, nothing precludes the parties fkom voh"y  
agreeing to rate a structure other than that adopted in this Award. 

Bill and Keep Thresholds (DPL Issue 34) 

The Commission finds it is appropriate to apply traffic balance thresholds for carriers that 

enter into a long-term bill and keep option for reciprocal Compensation. The Commission finds 

'''See 47 C3.R 0 51.713. 

ISP Remand Order at para. 80. 

Rebuttal Testimony of John M. Ivanuska, Birchlionex Ex. 2 at 30-32. 
"O Direct Testimony of John M. Ivanuska. BircWionex Ex. 1 at 26. 
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the threshold SBC Texas has proposed, where traf‘fic is considered to be out-of-balance when the 
amount of traffic exchanged between the parties exceeds +/-5% away from equilibriium for three 
consecutive months, is reasonable and is comparable with the thresholds contained in the arrent 
ICA.13* The Commission f i d s  that the out-of-balance threshold of +/-15% proposed by the 
CLEC Coalition would not ensure that t;afsc is rougbly in balance, as required by the FCC.’32 A 
15% out-of-balance threshold would result in a significant difference in traffic mounts in cases 

when there is a large amount of traffic exchanged between the two carriers and the traffic 
patterns m Consistently close to the threshold. The Commission declines to adopt SBC Texas’s 
pposal for an additional threshold based on the difference in &utes of use (MOW between 
the c&ers. The Commission finds there is no precedent for the MOU threshold nor has SBC 
Texas ad-1~ explained the rationale for choosing 750,000 MOU as the specific threshold. 

Mirrored vs. Non-Mitrored Rates (DPL Issue Na 34) 

The Commission finds it i s  not appropiate for SBC Texas to offer CLECs different rates 
for compensation of. Section 251@)(5) traffic and ISP-bound traffic. ‘The only a p e a t e  
compensation option set forth by SBC Texas is the exchange of all Section 251@)(5) and ISP- 
bound traffic at the same FCC LTP Remand Order rate of $0.0007. Having diffkrent 
compensafin rates for ISP-bound traf3.k and 251(b)(5) traffic does not comply With the 
‘haim>ring rule” in the FCC’s ISP Remand Order which ‘‘ensures that incumbent LECs will pay 
the same rates for ISP-bound traffic that they receive for section 251(b)(5) t~3fBC.l~~ SBC 

Texas’s proposal would have SBC Texas, as au ILEC, paying a lower rate for ISP-bowhd trafllc, 

where it is a net payor, and receiving a higher rab for 251(b)(5) traffic when it is being paid. 
The FCC was concerned with this exact outcome when it stated in its order: 

“It would be as unwise a policy matter, and patently unfair, to allow incumbent 
LECs to benefit from reduced intercarrier compensation rates for ISP-bound 
traffic, with respect to which they are net payors, while peimitthg them to 
exchange baEic at state reciprocal compensation rates, which are much higher 
than the caps we adopt here, when the W c  imbalance is 

13’ T2A Interconnection Agreement, Appendix 12A Sec, 1.6.1. 

n2 Local Competition Order at pa& 11 12. 

133 ISP Rwnand Order at para 89. 
1% TPD D--A &..I- .-- pn 

I 
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Consistent with the mirroring rule, the incumbent LEcs must pay the same rate for ESP-bound 
traffic that they receive for section 251(b)($ t ~ ~ f f i ~  

Bifurcated Endame Switching Rate (DPL Issue No. 64) 

The Commission hds  that the bifurcated end-office switching rate structure*35 adopted 
in Docket No. 21982 still applies, The Commission agrees with SBC Texas that the bifurcated 
rate “continues to be the most accurate measurement for d e t e r ”  * g costs incurred by each 
party‘s endsffice call termination functions.‘y136 The c0”iSsion disagrees with the CLEC 
Coalition’s argument that the ‘~a]ppli&ition of the bifurcated rate is not appropriate under the 
ISP Remand Order’s interim regime.”’37 The b h t e d  rate structure was established to address 

con- regarding the overwm@on of longdudon calls, not exclusively ISP-bound calls 
as the CLEC Coalition argues. The bifurcated rate structure more accurately ~tccouflts for the 
structure of the costa incurred in both the call set-uy and duration components of a call. 

Compensation for EX l laflc @PL h u e  NO. I )  

The Commission finds bill and keep to be the apprupriate method of inter-carrier 
compensation for voice FX traffic. The Commission notes that it reoently ruled that bill and 
keep is the appropriate method of inter-carrier compensation for ISP-bound Fx traffic in Docket 
No. 24015.’38 Therefore, a bill and keep inter-carrier compensation scheme for voice FX-trfic 
in this proceeding wil l  create a consistent hter-cmier compensation method for both FX-ISP 
and FX-voice traffic. 

Segregation of IiX-Trafl? @PL Imue No. 28) 

The Commission nota that SBC Texas proposed two alternative methods for 
segregation FX traflic: (1) adoption of a Percentage of FX (PFX) Usage Mor, and (2) the use 
of ten (10) digit saeenbg. However, the Commission hds that the use of ten-digit screening 

to track FX-like trafiic at this time could prove to be uneconomical, considering that a IO-digit 
screening requirement may become unnecessary because of Euture inter-carrier compensation 

If’ Docket No. 21982, Revised Ahitration Award at 52 (Aug. 31,2000). 
Direct TeStimOny of T. Scott McPhce, SBC Texas Ex. 24 at 33, 

13’ Direct Testimony of James C. Fdvey, CLEC Coalition Ex. 3 at 1 1. 
Docket No. 24015. Order on Clarification IJm. 5.2009. 
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rules that the FCC may implement. Accordingly, the Commission finds that the agreement shall 
not mandate the use of 10-digit screening. Mead a PFX Usage factor should apply, unless 
agreed otherwise. 

General Terms and Conditions 

Changes in Proviaiodng (PPL Issue Na 4) 

Birch/ionex argued that the ICA should contain language that would prevent SBC Texas 
@om making unilateral chauges in policy, process, method, or procedure used to perform its 
obligations udder the ICA that causa operational disruption or modification without first 
providing advance notice to BircWionex and having Bhhhonex agree to the modifi~ation.”~ 
BircWionex stated that based on s e v d  business experiences over the past three years under the 

existing ICA, SBC Texas made ‘Mlicy“ or “pMCeSSI’ modifications unilaterally without notice 
to Birch, thereby materially and detrimentally affecting Birch’s ability to obtain Cgtain UNEs 
and  service^.'^ 

The Commission concludes that SBC Texas shall give a 45-day notice to BircWionex 
prior to making any unilateral changes in policy, process, method, or procedure that SBC Texas 
uses to perform its obligations under the ICA that would cause operational disruption or 
modification unless the implementation of such change or discontinuance of such policy, 
process, procedure or method is beyond the control of SBC Texas. The Commission finds that 

the 45-day notice provides sufficient time for BhWionex to implement any changes in its 
computer systems and operational procedures. The Commission firth@ determines that it is not 
reasonable for BkWionex to effectively have veto power over SBC Texas’s changes in policy, 
process, method, or procedures. 

Disconnection for Non-Payment @PL Issue No. 39) 

The Commission finds that given the instability in the telec0mmUnications hdusw, it is 
reasonable to allow SBC Texas to have non-payment and disconnection language included in the 
ICA. It is reasonable and accepted business practice to issue final notices to a non-paying party 

’” Direct Tatbony of John M, Ivanuska, Birchlionex Ex. 1 at 12-13. 

Direct Testimony of John M. Ivanuskrt, Birchlionex Ex. 1 at 13-16. 
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and furthermore, to disconnect services provided if payment of an invoice is not forthcoming in a 
specified period of time. This position takes into Bccoutlf the concems of both SBC Texas, 
which argued that the ICA should include nonpayment and disconnection language as well as 
SBC Texas's language regarding terms and conditions that apply in the event a billed party does 
not pay or dispute its monthly cht~ges,1~' and that of AT&T, which argued in part that SBC 
Texas ihould not have the right to disconnect any service being provided to AT&T unless 
written notice of the tamhation is given to both AT&T and the Commission and the 
Commission expressly approves such disconnection. 

The Commission fin& that a more reasonable t h e  h e  for payment of the first anti 

second pastdue notices would be 15 calendar days for each notice. Additionally, in order'to 

provide a higher level of pmtedion for the resale end-user, SBC Texas shall send the 
Commission a list of all resale end-users to whom SBC Texas sends a 3O-day notice informing 
them of the need to designate a new provider. This will allow the Commission to address any 
potential d i i t i o n  in service to the consumers before any such disruption could occur. The 
Commission further determines that in order to avoid having a non-paying party shift customers 
ftom one platform to another (Le., changing customers from UNE to resale) to avoid payhg 
Certain charges, SBC Texas shall disconnect the billed accounf number and not just the 
individual service for which payment is pastdue. 

Deposits @PL Issue Na 35) 

The C0"issioa finds that it is reasonable to allow SBC Texas to request a deposit from 
a new entraut that: has no previous credit histom has no previous credit history and is afsliated 
with a company that may have good payment history but has an impairment of credit; or a billed 
party that has established a poor payment history, The Commission concurs that the purpose of 
requiring a deposit is to protect SBC Texas against losses it incurred when providing services to 
a party that fils to pay undisputed charges.'42 SBC Texas's proposed deposit provision 
reasonably guards against risk of loss from nonpayment of undisputed bills. The Commission , 

I 

.. . 
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disagrees with MCI”s proposed language which would permit a party to charge a deposit based 
on the other party’s failure to make timely payments under the ICA.’43 

The Co”ission also concurs with SBC Texas that impairment of credit of the new 
entrant’s afEkte will be determined h m  idormation available h m  financial information 

providers that the billed-party affiliate has not maintained Standard and Poor‘s long term debt 
rating of BBB or better or a short term debt rating of A-2 or better for the prior six months.lM 

-. Accordingly, the deposit shall be the greater of: 1) an mount equal to three (3) months 
anticipated charges (including, but not limited to, recuning, non-rennring and usage sensitive 
charges, termination charges and advance payments), as reasonably determined by SBC Texas, 
for the Interconnection, Resale Services, Network Elements, Collocation or any other functions, 
facilities, products or Services to be furnished by SBC Texas under this IC& or 2) $17,000. The 
Commission disagrees that SBC Texas may require a deposit h m  a billed party with a good 
payment history but who has impaired credit, Impahent of credit does not necasarily indicate 
future delinquency in papent, especially when the payment history shows that the billed party 
has continued to timely pay mounts due. 

Definition of “End-Usern and uEnd-User Customer” @PL I;ssrre No. 2) 

The Commission k d s  that the ICA should include a definition of “End User” or “End 
User Custome~:’ This is consistent with the Commission’s decisions in Docket No. 25188 in 
which the Commission declined to globdy replace the term “end user” with the term “customef’ 
in an ICA.’45 The Revised Award in Docket No. 25188 stated that “the term “stomer’ cqnot 

be substituted for ‘end u~er. ’ ’”~ Subsequently, the Commission afbned that “[tlhe R e v i d  
Award appropriately determined that the term ‘customer’ cannot be substituted €or the term ‘end 

user,’ particularly with respect to UNE loops, network interface devices (ND) and enhanced 

See Direct Testimony of Earl Hurter, MCIm Ex. 4 at 8-14. 

’* Direct Testimony of David J. Egan, SBC Texas Ex. 14 at 14; Rebuttal Testimony of David J. Egan, SBC 
Texas Ex. 15 at 10. 

“’ Petition of El PQSO Neworb, UC, for Arbitration of an Interconnection Agreement with Southwestern 
Bell Telephone Company under the Telecommunications Act of 1996, Docket No. 25188, Order AppraVing Revised 
Arbitration Award and Int”nection Agrement at 2 (Aag. 31,2004). 

146 Wclcet Nn 251 IIR Rev&& Ahitmtinn A d  at 15 fJiilv 29 7nn71 
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extended loops (EEL).’y147 The Commission found that the term “end user” is essential in 
defining the network element known as the local loop (or loop) defined by 47 C.F.R. 
8 51319(a)(1) as “the transmission facility between a distribution fiame (or its equivalent) in an 
incumbent LEC central office and the loop demarcation point, at an end user premises, including 
inside Wire owned by the incumbent LEC.” The use of the term “end user” is Critical for 

distinguishing UNE loops from other UNEs and 0th network elements that provide 
transmission paths between end points not associated with end users, such as interoffice 
bransport. In addition, the FCC’s Supplementd Order CZunification specifically used the term 

“end use?’ in defining the local use req~ments for obtaining EELs.’~ However, nothing 
prohiits an IXC, CAP or Ch4RS provider or 0th- carrier from being an end-user to the extent 
that such carrier is the ultimate retail mnsurner of the service (e.g., a CLEC provides local 
exchange service to an IXC at its administrative offices). In other words, a canier is an end user 

when actually Mlflsuming the r&&l service, as opposed to using the service as an input to another 

communications service. 

Perform” Measures 

Number of Measures and Associated Business Rules @PL Issue Nos 14) 

The Commission concurs with the parties’ nearly unanimous position that the current 

measures-87 measures with 2,482 disaggregations-are cumbersome and warrant Significant 
reduction. The CLECs initially proposed geographic consolidation from four reejonal 
disaggregations per measure to a s&gle, cumulative, statewide aggregate per measure, thereby 
reducing SBC Texas’s reporting burden by 75%.14’ However, since the hearing, parties have 
engaged in collaborative meetings and have agreed to 35 measures with approximately 300 
disaggregations. The Commission finds that the proposed Business Rules, Version 4.0, filed 
January 4,2005, adequately measures all aspects of SBC Texas’s wholesate business operations 
on which CLECs rely, even though the measures are significantly reduced compared with 

’“ Dock  No. 25188, Order Approving R e v i s e d  Arbitration Award and Interconnection Agreement at 2 
(Aug. 3 1,2004). 

See Implementation ofthe Local Competition Provisionr of the Telecommunications Act of 1996, CC 
Docket No. 96-98, Supplemental Wex Clarification, FCC 00-183 at para. 22 (June 2,2000) (SupplmeMal Order 
ClaTifiCation). 

IQ Tr nt  C S b S S S  nnd 637-639 {Sent 23.2004). 

. .  
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Version 3.0. Thus, the Cammission adopts the parties' negotiated performance measures and 
associated Business Rules, Version 4.0. 

Remedy Pian (DPL M e  Nog 1 a d  2) 

The Commission finds that a perfonname remedy plan is essential to the successfid 
implementation of performance measures. In particular, as outlined in the Order Addressing 

"Shold Issues'so in this docket, the Commission finds that it has the authority under FTA 
$1 251 and 252 to arbitrate a self-executing performance remedy plan. At the time of the 

hearing, parties had several substmtive issues ready for Commission decision including statistics 
methodologies, caps on liquidated damages, and clarification surrormdizg the audit contract 
language, to name a few. However, since that time, parties have engaged in collaborative 
meetings, settling many of these issues. As of the January 27,2005, Open Meeting, parties had 
not reached agreement on threshold issues relating to the remedy plan, nor had parties filed 8tl 

updated decision point list specific to the remedy plan, Therefom, the Commission k d s  that the 

remedy plan issaes shall be addressed in Track 2 of this docket along with the other LINE related 
issues. 

Resale 

SuspeniUmstore @PL Resale h u e  No. 17) 

CLEC Joint Pekitioncrs argued that they actually use unbundled network proVidohg 

€unctions when submitting electronic seryice orders for suspensionlrestoral Service on behalf of 
their resale end-user customers and that SBC Texas does not provide my savi~e.'~' CLEC Jobt 
Petitioners asserted that that there were only two kin& of suspeasiodrestoral orders in the retail 
tariff: (1) retail customer initiated orders, also known as vacation service, and (2) SBC Texas 
initiated orders used as a collection tool. In riddition, CLEC Joint Petitioners asserted that there 

were no tariff provisions for "CLEC-initiated" suspension/restoral orders.152 Consequently, 
CLEC Joint Petitioners argue that for suspensiodrestoral, SBC Texas should only charge a total 

Order A m s i n g  Threshold Issues (Apr. 16,2004). 

Is' Rebuttal Testimony of Kit MOrrie, CLEC Joint Pctitioncrs Ex. 4 at f 6-1 7. 

'* Rebuttal Testimony of Kit Mods, CLEC Joint Petiticners Ex, 4 at 16. 
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of $2.56 (the UNE rate for electronically submitting service ordem).'n Moreover, CLEC Joint 
Petitioners claimed that SBC Texas performed no W o n ,  task or service for the $25 retd tariff 
rate for suspension/restoral CLEC Joint Petitioners proposeci contract language that 
would expressly prohibit SBC Texas fiom charging the $25 retail tariff rate for 
suspensiodrestoral service. CLEC Joint Petitioners also argued that the Co"isSi0n had 
already heard and decided this issue in their favor in Docket No. 24547. 

SBC Texas claimed that suspension/r&oral stmice fundamentally d i f f e r e d  from the 
processhg of a Senice o d d s s  SBC Texas distinguished between the operations support 

systems (OSS) gateway (which creates orders) and the service itself'56 SBC Texas contended 
that just because a service is provided seamlessly'in response to a service order does not mean 
that the underlying senrice becomes a part of the OSS fbnetion. SBC Texas stated that 
suspensionhestoral Service was a valuable service that CLECs used to assist in coUection?' 

The Commission k d s  that the TELRIC-based charge for the electronic processkg of 
"resale service ode"' and the application of the avoided-cost discount to underlying resold 
te1"mdcations services, such as suspension and restoral service, are distinctly separate 
matters and must be compensated according to applicable FCC rules and regulations. While 
prior Commission decisions have addressed these matters, pricing for '%sold 
telecommunications services" and electronic "resale service orders" require finther clarification. 
Consistent with the decision in Docket No. 24547, the Commission finds that TELRIGbased 
charges continue to apply to electronically-processed service ordeq for resold 
te1ecmn"mcations services (as opposed to tariff service order charge@) less the avoided-cost 
discount). This, however, does not mean that TENGbased charga apply to the underlying, 
resold telecommdcations services themselves. Instead, the avoided-cost discount applies to all 
resold teleco"unications services in SBC Texas's retail tariff. 

lS3 Dinct Testimony of Tmy McBride, CLEC Joint Petitionem Ex. 5 at 17. 
lW Direct Testimony of Tmy McBride, CLEC Joint Petitioners Ex. 5 at 16; Diroct Testimony of Kit 

Ids Open Meeting Tr. at 678-679 (Nov. 10,2004). 

"' Open Meeting Tr. at 679680 WOV. IO, 2004). 

Morris, CLEC Joint Petitioners Ex. 3 at 23-24. 

Open Meeting TI. at 676,682 and 701 (Nov. 10,2004). 

. .  

. .  
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Although SBC Texas’s tariff contains DO explicit provision for “CLEC-initiated” 
suspensiodmtoral service, the same could be said of all resold services obtained &om SBC 
Texas’s retail tariffs. SBC Texas’s retail tarifi describe retail services originally offered only to 
retail customers and consequently do not contain specific language regarding resale by CLECs. 
Nevertheless, these same retail services have subsequently become available for resale. The fact 
that these tariffs do not Contain any provisions related to “CLEC-initiated” suspensiodrestoral 
service is irrelevant. In addition to setting forth the specific rates, terms and conditions of the 
te1eco”Unications services that SBC Texas provides to its retail customers, SBC Texas’s retail 
tariffs identify the telecommunications service that SBC Texas must make available for resale at 
wholesale rates pursuant to 0 251(c)(4) of the FTA. The Commission finds that 
suspension/restoral service in SBC Texas’s retail tariff is a telecomecations senrice which 
must be made available for resale to CLECs. Suspension/restoral &ce provides a valuabte 
function by circumventing the complications of disconnection and reconnection. If SBC Texas’s 
tariff did not include suspension/restoral service, the CLEC Joint Petitioners’ may have a more 
persuasive argument that SBC Texas should not charge for sach service. On the other hand, if 
SBC Texas’s tariff did not include Suspensiodresbral service, CLECs wuld not obtain it for 
resale. 

Xn the Docket No. 24547, the Commission specifically found that $2.58 is the appropriate 
charge “for the processing of electronic orders of resold services” for new and suspended 
customers, as opposed to the application of an avoided cost discount to the service order charges 
found in SBC Texas’s retail The Commission reaffhw this prior conclusion. 
Moreover, the AccuTeI Arbitration Award did not preclude SBC Texas from charging for the 

. suspension and restoral service found in Section 31 of its Texas General Exchange Tari€€. 
Suspension and restoral service, like other telecommunications services found in SBC Texas’s 

retail continues to be available for resale at the 22.6% avoided-cost discount Pursuant to 
the FCC’s Local Competition Order,,’59 this Commission finds that the avoided-cost discount 
applies to suspension and restoral service because it is integral to te1eco”unications service 

~ ~ ~ ~ -. 

15a Petition of AccuTel T e ,  Inc. dtsa 1-800-FOR-A-PHOh% and Southwestern BeU Telephone Company 
for Arbitration Pursuant to Section 252(b) of the Federal Telecommunications Act of 1934, Docket No. 24547, 
Arbitration Award at 14 (Jan. 25,2002) (AcatTelArbih.ation Awurd). 

Is’ Local Competition Order at paras. 871 and 872. 
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(for instance, suspension allows continued access to 911 service, which P.U.C. SUBST. R. 
26.5(11) defines as abasic local telecommunications service). 

The c0"iSsion also finds that the 21.6% avoided-wst discount for resold 
telecommunications services embodies the wholesale rate at which SBC Texas must offer 
suspension/restoral sentices for resale. The fact that eIectronicaIly-submitted ordering of 
suspension/restoral service constitutes an OSS bct ion that flows through electronically has no 
bearing on the rate for the suspensionlrestoral service itsel€ The Commission-prescribed 
avoided-cost discount applies to all of SBC Texas's retail telecommunications se", 
regardless of whether such services require additional functions or activities on the part of SBC 
Texas, or whether such services are priced above or below costs. Since the Commission's non- 
servicespecihc avoided-cost discount applies indisniminately to all of SBC Texas's retail 
t e lmmdcat ions  services, SBC Texas will inevitably either over recover or under recover its 
costs for any given senCice, regardless of any function, service or task that SBC Texas may or 
may not perform in relation to the service. I 

The Commission further finds that since the terms of SBC Texas's retail tariff ody 

provide for a charge for the suspensiodrestoral service itself, and does not include a separate 

service order charge for suspension/restoral service, a service order charge does not apply to 
orders for suspensiodrestoral service. Accordingly, suspension/restoral service shall be made 
available fm resale to CLECs at the retail tariff rate for such service less the avoided-cost 
discount of 21.6%, without any associated s M c e  order charge. 

V. CONCLUSION 

The Arbitrators conclude that the decisions outlined in the Awan and the Award matrix, 
as well as the conditions imposed on the parties by these decisions, meet the requirementS of 
FTA $9 251 and 252 and any applicable regulations prescriied by the FCC pursuant to FTA $6 
251 and 252. 
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SIGNED AT AUSTIN, TEXAS the#&ay of +Oo5* ah 
SION OF f l E x A S  

V 

, COMMISSIONER 

Staff Arbitration Team Members: 
Marshall Adair, Larry Bames, Tammy Cooper, John Costello, JingminS Hicks, Andrew Kmg, Liz 
Kayzer, Bryan Kelly, James Kdsaw, Randy Klaus, Ryan McKeeman, Rosemary M c M W ,  Stephen 
Mendoza, Elango Rajagopal, Josh Robertson, Nara Srinivasa, Meena Thomas. 
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.. 
for “DS1 and above @St, OCn and 
Dark Fiber) Loops and Transport“ ia 
PM 39? 

2 LEC #I2 What is the appropriate bsnchmark 
for EELS in PM 391 

3 B C  #I 3 What is the appropriate benchmark 
for ‘PS I  and above @SI, OCn and 
Dark Fiber) Loops and Transport“ in 
PM 41? 

4 E C  #14 What is the appropriate benchmark 
for EELS in PM 41? 

39 

39 

41 

41 

The Commission finds 4.5 hours (critical z does not apply) to be the appropriate benchmark for 
“DS1 and above (DS1, OCn and Dark Fiber) hops and Transport” in PM 39- Based on SBC’s 
provided data, 4.5 hours is both an attainable benchmark that SBC has met 8 out of the last 12 
months as well as a benchmark that provides CLECs nondiscriminatory service at parity with SBC 
retail. Given that geographic consolidation and consolidation of “dispatch” and “non-dispatch” 
trouble tickets are both new practices for PMs, the Commission finds that the available data and 
information do not support a benchmark of 4.0 hours as the CLECs suggest. However, the 
Commission notes that the next annual review will provide a forum to reevaluate the suitability of 
all benchmarks. 
The Commission finds that 4.5 hours (critical z does not apply) is the appropriate benchmark for 
EELs in PM 39. The Commission su~DcNts the CLEC position.that SBC should provide the saw 
level of service for DS-I EELS as forDS-1 loops. Moreover, the data provided by SBC indicates 
that a f m  benchmark of 4.5 honrs is atfainable. SBC has met 4.5 hour standard 8 out of the last 10 
months. As above, the next annual review provides for an opportunity to reevaluate all perfurmame 
benchmarks. 
The Commission finds that 15%. 10% in 6 months (critical z does not apply) is the appropriate 
benchmark for “DSI a i d  above @SI, OCn and Dark Fiber) hops and Transport” in PM 41. The 
Commission concurs with the CLEC position that SBC‘s repeat rate needs significant improvement. 
Based on SBC’s provided data, the 15% benchmark h been met 8 out of the fast 12 months, and is 
thus an attainable starting point. Furthemore, the ramp time frame of 6 months provides SBC with 
an o ~ ~ ~ r t u N &  to make necessary chanees to their repair operations to meet the new 10% standard. 
As aigove, thi; benchmark can berreconHdered at the next annual review. 
The Commission finds that 15M 10% in 6 months (critical z does not apply) is the appropriate 
benchmark for EELs in PM 41. The Commission concurs with the CLEC position that SBC’s 
repeat rate needs significant improvement, and that SBC should provide the same Icvel of service 
for E& as for loops Based on SBC’s provided data, the 15% benchmark has been met 4 out of 
the last 10 months, and is  thus an attainable starting point. Furthermore, the mmp time frame of 6 
months provides SBC with an opportunity to make necessary changes to their repair operations to 
meet the new 10% standard. As above, this benchmark can be reconsidered at the next annual 
review. 
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Should the interconnection agreement 
address the billing for non 25l@) and (c) 
products and services that are not provided 
under this agreement? 
[SBCJ 
Which Party should bear the costs of 
separating out bills into categories and 
distributing those subset bills within AT&T's 
organization? 

IAT&Tl 
Should the' Billed Party have the discretion to 
designate a changed billing address for 
different categories of bills upon 30 days 
written notice to the Billing Party? 

[SBC] Should SBC Texas be required to 
establish a special bill payment cycle for CJP 
that is different from the other CLECS? 

[CJP] Should bill delivery and payment 
policies provide for additional days to account 
for the greater extensiveness of carrier bills? 

Attachment 28 
2.1.3 

Attach. 28, 
8 3.1 

The Commission finds that SBC Texas should not bear the costs of 
separathg outbills into categories and distributing the subset of bills 
to diEeEnt addresses designated by the CLEC. Monthly bills to 
CLECs are already delivered to the location that each CLEC 
provided to SBC Texas. The Access Customer Name Abbreviation 
(ACNA) is a three digit code assigned to carriers for, among other 
things, billing and bill verification. (Smith Direct at 47, SBC-TX Ex. 
440 In CABS billing, the ACNA has associated Billing Account 
Numbers (BANS) that correlate to class of service that niay be 
purchased by the CLEC. (Smith Direct at 47, SBGTX Ex. 44C) 
Separate ACNA codes are not assigned for d i f f m t  fitnctions of a 
CLEC. (Smith Direct at 49, SBC-TX Ex. 44C) The Commission 
finds that the CLECS provided no convincing testimony to justify the 
need to modi@ the existing billing system. In the end, the 
Commission believes that the CLECs are in the best position to 
distribute different categories of the bill to the appropriate sub- 
location. Requiring SBC Texas to do work best suited for CLECs 
would not lend itself to efficiency. 

The Commission declines to adopt any contract language as 
proposed by SBC Texas. 
The Commission finds that SBC Texas bill payment and delivery 
policies should not be adjusted to allow for additional days to 
account for the greater extensiveness of carrier bills. CJP pointed to 
the increasing complexity of the bills and billing process as 
justification for additional time to pay bills it received from SBC 
Texas. However, the Commission finds that SBC Texas provides 
adequate and timely opportunities for CLECs to receive and pay 
bills. For one, SBC Texas offm electronic distribution of bills 
through ED1 which provides for timely receipt of bills by CLECs. 
Second, SBC CLECs may pay their bills via the Automated 
Clearinghouse Method of electronic bill payment which provides for 
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timely crediting of payments. CLECs are also afforded the 
opportunity to choose the date on which SBC Texas d l  bill them. 
(Quate Rebuttal at 10, SBC-TX Ex. 36) 

The Commission adopts the contract language proposed by SBC 

[SBC] Should SBC Texas be requixed to 
establish a special bill payment cycle for CJP 
that is diff-t fiom the other CLECs? 

[WJ Should bill delivery and payment' 
Dolicies txovide for additional daw to account 
?or the &tet extensiveness of &rrier bills? 
ISBCl Should SBC Texas be rewired to 
&tabikh a special bill payment cycle for CTP 
that is different from the other CLECs? 

[CJP] Should bill delivery and payment 
policies provide for additional days to account 
for the greater extensiveness of carrier bills? 
[AT&Tl 
Should the Agreement include Attachment 2 4  
Recording? 

Attach. 28, 
8 4.3.1 

Attach. 28, 
g 4.4 

[AT&TI Attach28 

9.5,9.6,9.6.1,9.7, 
9.8,9.8.1,9.8.2, 
and 9.9 

9.0,9.1,92,9.3* 

[CJP] 9.2.1,9.8 

and 

Attach. 2 4  
Recording 

Texas. 
Consistent with the decision reached in Issue No. 4 above, the 
Commission fiDds that bill delivery and payment policies should not 
be altered to provide for additional days to account for the greater 
extensiveness of carrier bills. 

The Commission adopts the contract language proposed by SBC 
Texas. 
Consistent with the decision reached in Issue No. 4 above, the 
Commission fmds that bill delivery and payment policies should not 
be altered to provide for additional days to account for the greater 
extensiveness of carrier bills. 

The Commission adopts the contract language proposed by SBC 
Texas. 
The Commission finds that the Agreement should include 
Attachment 24: Recording. AT&T explained in written testimony 
that the Multiple Exchange Carrier Access Billing (MECAB) 
guidelines for Meet Point Billing (MPB) were substantially changed 
by the OBF. AT&T also claimed that Attachment 24  Recording was 
not updated to reflect the new MECAB guidehes. (Fettig Direct 11- 
12, AT&T Ex. 2) In fact, SWB Texas testified that the Recording 
Attachment is up to date with current industry processes as outlined 
by the latest MECAB guidelines. (Read Rebuttal at 2, SBC-TX EK 
38) 
The commission finds that the Attachment should be included in the 
Agreement given its consistency with the current OBF guidelines 
relating to MECAB. 

The Commission adopts the contract language proposed by SBC 

Page 2 of 5 
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Originating carrier to AT&T operating as a 
facilities based carrier, when the originating 
carrier is utilizing SBC’s switch on’an 
unbundled basis? 

b. If so, must it be provided hy a report or 
may it be provided via the call detail record? 

[CJP] Should bill delivery and payment 
policies provide for additional days to account 
for the greater extensiveness of carrier bills? 

Attachment 28 
10.3 

[CJF’] 103 

Attach. 28, 
0 11.1 

I 

[AT&TJ a. Should SBC TEXAS be required I Attach 28 
to provide to AT&T the OCN or CKC, as 
appropriate, of 3d party originating carriers 
when AT&T is terminating calls as an 
unbundled switch user of SBC TFXAS? 

b. Shbuld SBC TEXAS be billed on a-default 
basis when it fails to provide the 3d party 
originating carrier OCN or CIC, as 
appropriate, to AT&T when AT&T is 
terminating calls as the unbundled switch 
user? 

14.4 

[CJP] 14.4 

Page 3 of 5 

the Operating Company Numbers (OCNs) of the originating carriers 
through a mechanized process which is consistent with industry 
standard and satisfies the C U C  information needs. SBC Texas uses 
a mechanized process to provide the OCN of an originating carrier 
utilizing SBC Texas’ switch to originate traffic. (Rad Direct at 6, 
SBC-TX Ex. 37C) The mechanized call detail records provided to 
CLECs are available for UNE-P and Resale originating calls. (Read 
Direct at 8, SBC-TX Ex. 370 The Cammission also finds that the 
CLEC’s proposed contract language would require SBC Texas to 
manually prepare and provide a new report supplying the OCN 
information. This is the same information that is already provided by 
a mechanized process. (Read Direct at 8, SBGTX Ex. 37c) 

The Commission adopts the contract language proposed by SBC 
Texas. 
Consistent with the decision reached in Issue No. 4 above, the 
Commission finds that bill delivery and payment policies should not 
be altered to provide for additional days to account for the greater 
extensiveness of carrier bills. 

The Commission gopts the contract language proposed by SBC 
Texas. 
I’he Commission finds that SBC Texas shatl provide the OCN and 
CIC to CLECs of the Originating catfier in the usage records it 
provides for calls originated by 3d party carriers when that 
idonnation is available. Second, when 3d party originating carrier 
OCN or CIC is not available to SBC Texas, the Commission finds 
hat SBC Texas should not be billed on a default basis for fairing to 
provide information that it does not possess. (Read Direct at 13, 
SBC-TX Ex. 37C) The CLECs provided no compelling evidence 
iustifying why this should be the default basis. The Commission 
finds no reason to hold SBC Texas responsible as behg the 
originating carrier in those instances when it is not. 

The Commission adopts the contract language proposed by SBC 
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implement price reductions within 60 days 
after the effective date of a price reducing 
order? 

b. Is AT&T entitled to interest for the period 
of time between the effective date of a price 
reducing order and SBC‘s implementation . 
date? 

[SBC] What infonnation should SBC Texas 
provide to help CLEC validate DUF and 
monthly CABS bill? 

[AT&TJ Should SBC be required to provide 
process mapping of DUF call detail 
information to bill structure? 

2.4 

Attach 28 
3.3.1 

Page 4 of 5 

implement price reductions 60 days after the effective date of a price 
reducing order. Second, the Codss ion finds that AT&T is not 
entitled to interest for the period of time between a price reducing order 
and SBC Texas’ hnplementation date. 

The Commission finds that written notice in this instance is necessary to 
adequately document a party’s request that a rate or price change based 
upon a Commission or FCC order. (Silver Dkct  at 33, SBC-TX Ex. 
41C) The Commission finds that it is practical to require a party 
desiring the implementation of rate changes to inform the contract 
partnem of that request. 

The CLECs provided nu compelling testimony justifying interest being 
paid to ClLEcs on mounts overpaid as a result of a rate reduction. 

The Commission adopts the contract language proposed by SBC Texas. 
The Commission finds that SBC Texas provides CLECS with the 
information necessary for them to validate their CABS bills and 
therefore should not be required to provide ‘process mapping’ of the 
Daily Usage File (DUF) call detail information to bill structure. The 
DUF is a daily delivery of call detail records and CABS bills are 
issued monthly. Therefore, the DUF does-not easily match up with 
the information contained in the CABS bills. (Read Direct at 17, 

CLECs are allowed access to an online DUF User’s guide which 
provides ioformation on what records can be expected in the DUF 
file and arc also allowed access to call-flows. dall-flows identify the 
type of records that will be in the DUF for the call scenario and the 
rate elements that will be billed in CABS for that call scenario. 
[Read Direct at 18, SBC-TX Ex 37C) The Commission finds that 
CL.EO are provided with adequate tools and infornation to validate 
beit bills. 

l%e Commission finds no persuasive evidence $upporting AT&T’s 
wsumption that a correlation exists between the DUF records and the 

SBC-TX EX. 37C) 

4 
0 
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determine the interest rate to dculatc 
late payment charges andor interest 
on credit adjustments. 

MCI For billing out of CRiS and 
RBS, should interest charges be 
calculated according to SBC 
TEXAS'S retail tariff or access tariff7 

[SBC] When shodd the Billed Party 
be entitled to withhold payment on a 
disputed amount? 

LMCX] Should the Billed Party be 
entitled to withhold payments on 
disputed amounts? 

Which Party's description of the 
applicable stake date for Reciprocal 
Compensation billing should be 
included in the Agreement? 

MCIm: For "Other Services" should 
there also be a limitation on 
backbilling invoices, and if so, what 
should that time limitation be? 

Appendix VII: 
Invoicing 
$6 2.8; 4.1.1 

Appendix VII: 
Invoicing 
$9 3.2.1; 3.3; 
7.3 (et. seq.) 

Appendix W: 
Invoicing 
595.3; 6.3 

dppendix W: 
hvoicing 
58 5.4; 6.4 

progranomed to bill in accordance with SBC T&& tariffs. (Quate-Direct at 25, 
SBC-TX Ex. 35) Items billed out of the CRIS System &or the retail tariff and 
items billed out of the CABS System mirror the access taiff. This method helps to 
ensure parity between CLECs and other SBC Texas customers. (Quate Direct at 
25, SBC-TX Ex. 35) The Commission finds no compelling evidence in the record 
supporting the use of the intrastate access tariff as the basis for calculating interest 
for late payments and credit adjustments for charges incurred under the Agreemen1 
and billed out of CRIS. 

The commission adopts the contract Ian- p ropsed by SBC Texas. 
The Commission finds that the Billed Party should only be allowed to withhold 
payment when there is an obvious inaccuracy in the bill. More specifically, SBC 
Texas proposed the standard to determine an "obvious inaccuracy" to be if the bill 
for services for an account doubled from the average of the previous six months 
billing on that account. @an Direct at 27, SBC-TX Ex. 14) Allowing the Billed 
Party to withhold a payment without setting objective standards in place helps to 
guard against the potential for a Billed Party to withhold payments for illegitimate 
=SODS. (E@ Direct at 27, SBC-TX EX. 14). 

The Commission adopts the contract language proposed by SBC Texas. 
The Commission finds that the contract language proposed by the MCIm 
adequately satisfies the general agreement by parties that no stake date should be 
established for disputes arising out of the parties' reciprocal compensation 
oblig&ons. (Hurter Direct at 20-22, MCI Ex. 4) The Commission does not find 
that the language proposed by MCIm is overly brad and vague to the point where 
it may Zead to W e  disputes. (McPhee Direct at 60, SBGTX Ex. 24) 

The Commission adopts the contract language proposed by M C h  
For "Other Services", the Commission finds that there should be 8 limitation on 
back-bilIig seMces. The Commission finds that the back-billing time frame 
should be 12 months preceeding the Bin Date of the disputed buill in question. In 
fact, both SBC Texas and MCIm agree on this time frame. (Quate Direct at 23, 
SBC-TX Ex. 35) The Commission finds that the contract language regarding 
limitation on backbilling invoices for "other services" proposed by MCIm is 
sufficient. The Commission finds no compellii evidence in the record justifying 

Pagel of 3 



28821 - Invoicinp - Jt. DPL - Final 

SBC: Which Party‘s language for 
prospective application should be 
included in this Aktxment? 

MCIm: Is it necessary to include 
SBC’s provision stating that the tenns 
of the.invoicing appendix will apply 
prospective1 y? 

Appendix VII: 
Invoicing 
0 5.5 

The Commissoin adopts the contract language proposed by MCIm. 
The Commission finds that by definition, contractual terms and conditions do not 
apply until a contract becomes effective.. (Hurter Direct at 24, MCI Ex. 4) It is 

i counter-intuitive to think that time limits or stake dates are applied any other way 
than prospectively. The Commission found no compelling evidence in the record 
supporting SBC Texas’ proposed contract language. Additionally, the 
Commission found no compelljng evidence in the record supporting SBC Texas’ 
argument that a new contract could potentially ”reach back” into time periods 
covered by the existing contract. (Quate Rebuttal at 15, SBC-=Ex. 36) 

I I The Commission declines to adopt any contract language as proposed by MCIm. 

, 

Z 
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16 

7 am 
17 

TEXAS’S bi&g claim 

to approval by the 
U E C  User Forpl? 

dispute form be subject 

Should SBC TEXAS Appendix VII: 
disclaimer about VOlP Invoicing 
be included in the 
Agreement? 

0 10 

subject to approval by the CLEC User Forum (CUF). No evidence was provided 
citing instances where changes to the form caused harm or discrimination to any 
CLEC. In fact, SBC Texas developed the form in response to CLEC requests for 
an alternative dispute process, and SBC Texas developed this process in 
conjunction with the CUF. (h4cNiel Rebuttal at 26, SBC-TX Ex. 23) 
Additionally, SBC Texas developed the billing claims dispute form for use by 
both CLECs and IXCs and processes for IXCs are not subject to the CUF. 
Therefore, requiring SBC Texas to gamer approval through the CUF would 
preclude input by IXCs who would be impacted by any changes. (McNiel 
Rebuttal at 25, SBGTX Ex 23) The Cammission finds no reason to change a 
process that has not proven to be discriminatory toward any party. 

The Commission adopts the contract language p roposed by SBC Texas. 
The Commission finds that SBC Texas’ disclaimer regarding VoP should not be 
included at this time. This issue will be taken up in Phase 2 of this proceeding 
and the Commission believes that is the appropriate time to rule upon this issue. 
Once the Commissio hasn’t d e d  on the issue, the parties can then negotiate an 
appropriate amendment to this agreement if necessary. 

The Commission declines to adopt any contract language at this time. t, 
8 
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28821-INTERCARRIER COMPENSATIONJT DPLFINAL 

Intercarrier Compensation 
a. (Joint) What is the proper deffition and scope of §251@)(5) 

traffic? 

b. (Joint) What types of traffic should be excluded from the 
definition and soope of 251@)(5) traffic? 

c. (AT&T) What calling area should be used for purposes of 
25 1 b 5 reciprocal 
compensation and compensation under the FCC ISP terminating 
compensation 
plan? 

c. (SBC) What calling area@) should be used for purposes of 
determining compensation for Section 251 (b)(5) T d c  and 
Section 251(b)(5) Traffic and/or ISP-Bound Traffic under the 
FCC ISP terminating compensation 
p h ?  

c.1. Should Section 251@)(5) Traflic be defined as calls that 
must originate and terminate to End Usen physically located 
within the same common or mandatory local calling area? 

12.2. Should ISP-Bound Traffic be defined as calls that must 
originate from an End User and terminate to an ISP physically 
located within the same common or mandatory local calling 
area? 

d. What is the appropriate form of intercamer compensation for 
IntraLATA Interexchange traffic? 

e. Should non 251/252 services such as Transit Services be 
negotiated @arately? 

f. Is CLEC’s switch(es) “actually serving“ a geographically 
comparable area to SBC Texas’ tandem switch(es) such that 
CLEC is entitled to the tandem interconnection rate? (See SBC 
Texas’ proposed language in Issue AT&T-8) 

g. If the CLEC switch meets the geographic Goverage test 
should the CLFX be entitled to the mileage sensitive tandem 
transport element for transport between switches when CLEC 
only has one switch? 

Page I of 81 

Attachment 1 2  
@1.1,1.1.1,1.2, 2.1, 
11.0,11.1.1, 
11.1.2, 11.1.4 

(a) In the ISP Remand Order, the FCC focused 
on 2510x5). as limited by 251(g), instead of 
“locat” to determine the traffic subject to 
reciprocal compensation Therefore, the 
Commission finds it appropriate to use the tem 
“251@)(5)” instead of the term “local” to 
describe the type of traffic subject to reciprocal 
compensation under Section 251@)(5) of the 
Act. 

(c) The Commission also declines to adopt 
AT&T’s LATA-wide compensation plan 
because it has implications for ILEC revenue 
streams, such as switched access, and affects 
rates for other types of calls, such as intraLATA 
toll calls, that are beyond the scope of this 
proceeding. This finding is consistent with the 
Commission’s ruling in Docket No. 21982. 

(e) Consistent with the Commission’s holding 
in Docket No. 21982, the Commission finds that 
reciprocal compensation arrangements apply to 
calls that originate from and terminate to an 
end-user within a mandatory single or multi- 
exchange local calling area, including the 
mandatory EASELCS areas comprised of SBC 
exchanges and the mandatory EAS/ELCS areas 
comprised of  SBC exchanges and exchanges of 
independent ILECs. This finding is also 
consistent with the ISP Remand Ordkr. 

In the ISP Remand Order, the FCC found that 
251(b)(5) reciprocal compensation applies to 
telecommunications traffic other than exchange 
access, information access, and exchange 
services for such access provided to Ixcs and 
infotmation service providers. Under section 
153 of the Act, “excbange access” means “the 
offeriqg of access to telephone exchange 
services or facilities for the purpose of the 
origination or termination of telephone toll 
services.” “Telephone toll service“ means 

2/14/2005 
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By and Between 

BellSouth Telecommunications, Inc. 

And 

Sprint Communications Company Limited Partnership 
Sprint Communications Company L.P. 

Sprint Spectrum L.P. 
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(404) 656-4501 
(BOO) 2826813 

DEBORAH K. FLANNAGAN 
EXECUTIVE DIRECTOR 

REECE MeALISTER 
EXECUTIVE SECRETARY 

244 WASHINGTON STR 
ATLANTA, GEORGIA 99 

I I 
DOCKET NO. 16772-b f 

m RE: BELLSOUTH TELECOMMUNICATIONS, INC.’S PETITION FOR A 
DECLARATORY RULING REGARDING TRANSIT TRAPFIC. 

ORDER ON CLARIFICATION AND RECONSIDERATION 

This matter comes before the Georgia Public Service Commission (“(=Ommission”) on a 
Motion for Clarification filed by Cbeyond CommUnications, LLC (“Cbeyond”) and a Petition for 
Reconsideration filed by the Georgia Telephone Association. (“GTA”). 

Background 

On April 2,2004, BellSouth Telecommunications, fnc. (“BellSouth”) filed a Motion to 
Adopt CLEC Transit Traffic Proposal. On July 1, 2004, the Commission issued a Procedural 
and Scheduling Order on BellSouth’s Motion. On July 29,2004, BellSouth and the GTA filed a 
Memorandum of Understanding (“MOU’’). On September 10, 2004, the Commission issued an 
Amended Procedural and Scheduling Order seeking testimony on the MOU. Hearings were held 
before the Commission on October 5-6, 2004. The Commission issued its Order on Transit 
Traffic Involving Competitive Local Exchange Carriers and Mependent Telephone Comp&es 
in this docket on March 24, 2005. On Maxh 29, 2005 Cbeyond Communications, LLC 
(‘%beyond”) filed a Motion for Clarification (‘%lotion”), and on April 1 st, 2 OOSGTA filed a 
Petition for Reconsideration (‘Petition”). 

Cbevond Motion 

Discussion 

In its Motion,’ Cbeyond requested clarification of a number of issues related to the 
guidelines for the monthly filing requirements, The first issue regarded whether parties were 
required to make filings beginning April I, 2005. The Commission has clarified that May 1, 
2005 will be the initial filing deadline for the traffic information. The second issue raised in 
Cbeyond’s Motion was which “data monfh” would best assist the Commission. In reconnition of 

’ 
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the c onsiderable amount o f t ime required to c ompile the i dormation r quested for the traffic 
study, the term “data month” as used in the Commission’s March 24,2005 Order will represent 
data from one month prior so that the May 1“ filing would include March data. This conclusion 
resolves in the negative the third issue raised by Cbeyond as to whether the Cammission wished 
to adopt a mid-month filing deadline. Finally, the Commission voted to chi@ that the data 
reported o n a N PA-NXX 1 eve1 w as appropriate, and that each company 8 hould file i ts t ra.f€ic 
information at said level of detail for trafEc it originates, terminates, and/or transits. 

GTA Petition 

In its Petition, GTA advances several arguments in support of reconsideration. On April 
. 12,2005, BellSouth filed a Brief in support of GTA’s Petition. GTA first argues first that the 
March 25 Order improperly superseded the rights of independent telephone companies (‘?COS’’) 
under federal law. (Petition, p. 2). The Petition addresses the portion of the March 25,2005 
Order that modified Paragraph 11 of the MOU. The March 25 Order adopted the CLEC position 
that they not have to pay the transiting charges for calls that were not originated on their 
network. (Order, pp. 7-8). GTA argued that absent a bona$#e request for interconnection and 
the opportunity to negotiate and, if necessary, ,&itrate an interconnection agreements under 
Section 252 of the Federal Te1eco”unications Act of 1996 (the “Act”), ICOs are not required 
to offer an involuntary interconnection arrangement. Id. GTA asserts that competitive local 
exchange carriers (“CLECs”) have not requested any such reciprocal compensation arrangement. 
Id. at 3. 

GTA next argued that the March 25 Order is inconsistent with the rulings of the Federal 
Communications Commission (“FCC‘) regardhg the use of indirect interconnection to exchange 
traffic pursuant to Section 251@)(5) of the Act. (Petition, p. 4). GTA asserts that an ICO’s 
obligation is to interconnect with local exchange caniers at technically feasible points within its 
network, but that the Commission has ordered ICOs to pay for the transiting of traffic to a point 
well beyond its network. Id. Relying on the T a m m  Reconsideration Order,‘ GTA contended 
that CLECs are only permitted to recover a porkion of the costs of using a transit facility. Id. at 
7. 

. 

In addition, GTA argues that requiring ICOs to pay the transiting costs is unreasonably 
discriminatory in violation of O.C.G.A. 46-5-164@). (Petition, p. 8). In support of this 
position, GTA explains that each carrier is responsible for transport to the point of 
interconnection established between the two networks. Id. Finally, GTA argues that the March 
25, Order is adverse and inequitable to rural customers by imposing a new financial and 
operational burden. Id at 9-1 1. 

Responses to GTA’s Petition were filed by AT&T Communications of the Southern 
States, LLC (“AT&T), j ointly b y C ellco P artnershp d/b/a V erizion Wireless (‘Yerizon”) and 
Sprint Communications, L.P. and Sprint Spectrum L.P., d/b/a Sprint PCS (“Sprint”) and jointly 
by Cbeyond and MCImetro Access Transmission Services,. LLC (“MCI”). The AT&T Reply 
emphasizes that the March 25 Order is consistent with the principle that the calling party pays. 

_..-. --,-.-.- ..-. -.----e- r .  I-.. .-..I.-.- Y Y # ~ . ,  w v n u  r wn . I v I #  U V l r U I L u I b b L U I b V i * 1 ,  LVLGIIWLUUULUII U l U  
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(AT&T Reply, p. 2). AT&T disputes GTA’s assertion that ICOs are not required to indirectly 
interconnect with a CLEC pursuant to Section 251(a), For suppor& of this position, AT&T cites 
to 47 C.F.R 0 5 I .703 and the 10* Circuit’s decision in Atlas Telephone Comuanv v. Oklahoma 
Corporation Commission, 400 F.3d 1256 (lo* Cir, ZOOS). 47 C.FX 51.703, entitled 
‘Reciprocal Compensation Obligation of LECs” provides as follows: 

(a) Each LEC shall establish reciprocal compensation arrangements 
for transport and termination of telecommunications traffic with any 
requesting telecommunications d e r .  
b) A LBC,may not assess charges on any other telecommunications 
carrier for telecommunications t r a a c  that originates on the LEC‘s 
network. 

AT&T reasons that GTA’s position that CLECs must bear the trimsit costs for IC0 originated 
traffic would violate this regulation. (AT&T Reply, p. 2). This regulation that the originating 
carrier pays for the traffic applies even if the point of interconnection is established on the ICO’s 
network. Id. at 3. 

AT&T also relies on -‘for the argument that the originating carrier bears the cost of 
transporting telecommunications traffic across the transiting carrier’s network. (AT&T Reply, p. 
4). AT&T also argued that under the Text” Reconsiderafwn Order the originating carrier is 
ultimately responsible for transit costs; therefore the Commission should not be prohibited fiom 
requiring ICOs to pay the transiting costs directIy. Id. at 5-6. 

AT&T also argued that reversal of the Commission Order would result in unreasonable 
discrimination against CLECs who interconnect indirectly with ICOs. (AT&T Reply, p. ’7). 
Finally, AT&T challenges GTA’s assertions regarding the financial impact of the Commission 
order on ICO’s customers. Id. at 8. 

The Joint Brief of Venzon,and Sprint discussed the & decision as well, and similarly 
concluded that the decision supported the Co”ission’s March 25 Order, The Response of 
Cbeyond and MCI stated that GTA had not raised any new arguments, that the Taecom Order on 
Reconsideration did not alter the principle that the calling party pays, and that GTA had 
overstated the impact of the Commission Order on rural customers. 

The Commission finds the arguments advanced by the CLECs’ persuasive. GTA has not 
cited to any authority that would alter the principle that the calling party pays. Even if the point 
of interconnection is established on the ICO’s network, 47 C.F.R. 51.703 still applies. 
Moreover, the Texcom Reconsideration Order is consistent as well with the principle that the 
calling party pays. On reconsideration, the FCC stated that the carrier providing the transit 
.service may charge the terminating carrier “for the cost of the pdrtion of these facilities used for 
transiting traffic, and [the terminating carrier] may seek reimbursement of these costs h m  
originating carriers through reciprocal compensation.” (Texcom Reconsideration Order, fl 4, 
footnote omitted), Regardless of whether the terminating carrier was initially charged, the 
Texwm Reconsideration Order did not indicate that the terminating carrier would not be 
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compensated or that the calling party would not ultimately bear the casts related to transiting the 
call. 

Since the Commission initially voted on this matter, the Tenth Circuit has addressed this 
issue. In & the Tenth Circuit concluded that commercial mobile radio service providers 
should not have to bear the costs of trarsporting calls that originated on the networks of rural 
telephone companies  cross an incumbent LEC’s network. 400 F.3d at 1266 h. 11. The Tenth 
Circuit also found that the Section 251(a) obligation of all carriers to intemmect directly or 
indirectly is not superceded by the more specific obligations under Section 251(c)(2). 

The Commission finds the reasoning in Atlas compelling. It is consistent with and 
confirms the principle that the originating party must bear the c osts oft ransiting the call. In  
addition, the Commission does not agree, that the Texcom Reconsideration Order allows the 
terminating carriers to recover only a portion of the costs of using a transit facility of a third 
party. (see GTA Petition, p. 7). The Texcom Reconsideration Order states that the transiting 
carrier may charge the terminathg carrier for ‘‘the portion” of the facilities used to transit the 
traffic. (7 4). Therefore, the use of the term “portion” was used merely to distinguish the 
facilities of the transiting carrier that were not involved in the transiting of the call. The 
terminating provider, under the Texcom Reconsiderution Order, may thm seek reimbursement of 
these costs fiom the originating carrier. Id. There is no mention that the terminating carrier 
would not be able to recover these costs, and no basis for the argument that the terminating 
canier should have to bear any of the costs of transpoIting a call across the transiting carrier’s 
system. 

The Commission also disagrees with GTA’s contention that the March 25 Order is 
ry against ICOs. To the contrary, the Cornmission Order holds both unreasonably discnrmnato 

IC0 and CLECs responsible for the transit costs of calls originating on their network. The 
Commission also declines to reconsiclei its decision based on the argument raised by GTA on the 
adverse financial impact‘ to its customers. First, as discussed above, the Commission finds that 
its decision is consistent with federal and state law, qnd not discriminatory against any party. 
Second, the parties that responded to GTA’s Petition raised adequate questions about the 
accuracy of GTA’s claims. 

* .  

The Commission denies GTA’s Petition for Reconsideration to amend the portion of its 
Order that requires the Independent TeIephone Companies to pay to transport traffic beyond a 
point of interconnection on their own networks, and reaffirms its initial decision to require the 
originating party to pay said %md“ costs. 

****** 

WHEREFORE IT IS ORDEXUZD, that the Commission hereby clarifies that the initial 
filing deadline is May 1,2005. 

ORDERED FURTHER, that the C ommission hereby c larifies the t e m  “ data month” - - .  - -  - -  
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ORDERED FURTHER, that the Commission hereby clarifies that each company fiie 
information for traffic it originates, terminates, and/or transits when submitting its monthly filing 
requirement. 

ORDERED FURmR, that .the Commission hereby clarifies that trafi3c information 
reported at a NPA-NXX level of detail is appmpriate for the Commission's filing requirements 
in this docket. 

ORDEFIED FURTHER, that the Commission hereby denies GTA's Petition for 
Reconsideration. 

ORDERED FURTHER, that jurisdiction over this proceeding is expressly retained for 
thepurposeofentering such further Order ororders as this Commissionmay deemjust and 
PrOPfl- 

ORDERED FURTHER, that B motion for reconsideration, r e h w g ,  or oral argument 
or any other motion does not stay the effective date of this Order, unless otherwise ordered by 
the Commission. 

The above action of the Cammission in Administrative Session on the J9* day of April 
2005. 

&& Reece McAlister 

Executive Secretary 

S * Z O S  
Date 

Commission Order 
Docket No. 16772-U 

Page 5 of 5 


