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Mr. Scott Boyd, Executive Director 
Joint Administrative Procedures 

Room 120 Holland Building 
Tallahassee, Florida 32399- 1300 

Committee 

Re: Request for Declaratory Statement by Progress Energy Florida, Inc. 

Dear Mr. Boyd: 

The Commission received a Petition for Declaratory Statement &om Progress Energy Florida, 
hc .  on December 21, 2005. A copy of the petition is enclosed. A notice will be published in the 
Florida Administrative Weekly on January 6,2006. 

Siycerely, 

David E. Smith 
Attorney Supervisor 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
- 

In re: Request for Declaratory Statement 
by Progress Energy Florida, hc .  

Docket N o . ~ , 5 j 9 2 5  -g( 

Submitted for filing: 
December 2 1,2005 

PETITION FOR DECLARATORY STATEMENT BEFORE THE FLORIDA 
PUBLIC SERVICE COMMISSION 

Progress Energy Florida, Inc. (“PEF”, or “the Company”), pursuant to Section 120.565, 

Fla. Stat., and Rule 28-105.002, Fla. Admin. Code, petitions the Florida Public Service 

Commission (“the Commission”) for a declaratory statement regarding the application of Rule 

25-6.100(7), Fla+ Admin. Code, Commission Order No. 8035 and Comrnission Order No. 

8029, as approved by the Supreme Court of Florida in City of Plant City v. Wawkins, 375 So. 

2d 1072 (Fla. 1979 ,  to PEF’s particular set of circumstances as described below. In support 

of this Petition, PEF states as follows: 

1. Petitioner, PEF, is an investor-owned utility subject to the jurisdiction of the 

Commission under Chapter 366, Florida Statutes. PEF’s name and address, and its telephone 

number and facsimile number for purposes of this Petition, are provided below. 

Progress Energy Florida, Inc. 
100 Central Avenue 
St. Petersburg, Florida, 33701 
(727) 820-5 I84 
(727) 820-5249 (fax) 

2. AI1 notices, pleadings, and other communications required to be served on Petitioner 

should be directed to: 

PA#21106?0. 

AIex Glenn, Esquire 
alex.glenn@pgnmail.com 



John T. Bumett, Esquire 
john.bumett@pgnmail.com 
Prog-ress Energy Service Company, LLC 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 
Telephone: (727) 820-5 184 
Facsimile: (727) 820-5249 

James Michael Walls 
mwalls@,carltonfields.com 
Dianne M. Triplett 
dtriplett@,carlton fi elds. com 
Carlton Fields 
Corporate Center Three at Intemational Plaza 
4221 W. Boy Scout Boulevard 
P.O. Box 3239 
Tampa, Florida 33607-5736 

(813) 229-4133 (fax) 
(8 13) 223-7000 

For express deliveries by private courier to the Petitioner, the address is as stated in paragraph 

1 .  

3. The agency rule and agency orders on which this declaratory statement is sought are 

Rule 25-6.100(7), Fla. Admin. Code, Comission Order No. 8035, and Commission Order 

No. 8029 as approved by th.e Supreme Court of Florida in City of Plant City v. Hawkins, 375 

So. 2d 1072 (Fla. 1979). 

BACKGROUND AND INTRODUCTION 

4. In 1971, PEF, through its predecessor Florida Power Corporation, entered into a 

thirty-year franchise ageement with the Town of Belleair (“Tom” or “Belleair”). That 

franchise agreement required PEF to pay a fkanchise fee equal to six percent of PEF’s 

revenues from the sale of electricity within the Town limits, as more specifically defined in 

the franchise agreement. That franchise agreement expired December 1,200 1. 
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5.  Prior to the expiration of the franchise agreement, the Town sued PEF seekmg relief 

in the part relevant here of an injunction forcing PEF to continue to collect and remit fianchise 

fees to the Town after the Town’s franchise agreement with PEF would expire. Before the 

franchise agreement expired, the trial court entered an order granting the injunction. As a 

result, when the franchise agreement expired on December 1 , 200 1, PEF continued to collect 

the franchise fees from its customers in the Town and remit payment of the fees to the Town 

in the same manner that PEF had collected and paid fianchise fees before the franchise 

agreement expired. 

6. PEF appealed the trial court’s order to the Second District Court of Appeal. On 

August 30,2002, the Second District Court of Appeal issued its decision, reversing the tnal 

court’s injunction order, and finding that, without the franchise agreement to support the 

franchise fee, the six percent of revenues franchise fee constituted an illegal tax under prior 

Florida Supreme Court precedent. The District Court concluded that the Town had no clear 

legal right to continue receiving the six percent of revenue fkanchise fee after expiration of the 

franchise. Later, on September 24, 2002, the Second District Court of Appeal issued its 

mandate requiring the trial court and all parties to comply with its decision. 

7. In compliance with the Second District Court of Appeal mandate, PEF stopped 

collecting the six percent of revenue franchise fee from its customers and, therefore, stopped 

remitting the franchise fees to the Town. PEF further requested, consistent with the District 

Court’s Mandate, that the Town disgorge the franchise fees remitted to it between December 

1, 2001, when the franchise agreement expired, and September 24, 2002, the date of the 

Second District’s mandate, so that the fees could be returned to customers. Because the Town 

had sought review of the Second District’s decision in the Florida Supreme Court, the trial 
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court ruled that the franchise fees collected and paid to the Town between the expiration of 

the fianchise agreement and the Second District’s mandate should be placed in escrow 

pending a ruling by the Florida Supreme Court. 

8. Prior to expiration of the Town’s franchise with PEF, the Town had not imposed a 

separate municipal utility tax on its residents. Florida law permits municipalities to impose a 

municipal utility tax on its residents up to ten percent of the electric revenues generated by 

their consumption of electricity. See Section 166.233, Florida Statutes. The Town, however, 

decided that it would adopt a municipal utility tax to cover any shortfall fiom the loss of the 

franchise fees, if the Town did not prevail on its position that PEF should continue to collect 

and pay franchise fees after the franchise expired. On April 1,  2003, the Town enacted an 

ordinance implementing a ten percent (1 0%) municipal utility tax. 

9. Almost contemporaneously, the Florida Supreme Court had on certiorari review the 

decision of the Fifth District Court of Appeal in the City of Winter Park case to resolve a 

conflict between the Fifth District Court of Appeal and the Second District Court of Appeal in 

the Town of Belleair case. During the pendency of the certiorari review at the Florida 

Supreme Court to resolve the conflict between the District Courts of Appeal, PEF did not 

collect and remit the franchise fees to the Town, consistent with the mandate issued by the 

Second District Court of Appeal. Over two years later, on October 28, 2004, the Supreme 

Court of Florida issued its opinion in Florida Power Corporation v. City of Winter Park, 887 

So. 2d 1237 (Fla. 2004). Later, on March 10, 2005, the Florida Supreme Court issued its 

decision in Town of Belleair v. Florida Power Corporation, 897 So. 2d 1261 (Fla. 2005). 

10. In both the Winter Park and Town of Belleair decisions, the Florida Supreme Court 

addressed the municipal imposition of franchise fees after the municipality’s franchise 
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agreement with PEF had expired. The Florida Supreme Court held that the imposition of a 

previously agreed-to franchise fee during the “holdover period” in which negotiation of a new 

arrangement occurs was proper. The Court specifically disapproved the Second District’s 

decision to the extent that the Second District had ruled that courts cannot extend the terms of 

an expired fianchise agreement through a holdover period during which the parties negotiate a 

new arrangement. The Florida Supreme Court issued its mandate requiring compliance with 

its rulings on March 10, 2005. Thereafter, on April 6, 2005, the Second District Court of 

AppeaI adopted the Florida Supreme Court’s mandate and withdrew its prior September 24, 

2002 mandate. 

11, ‘Following the Florida Supreme Court’s decision in Florida Power Corporation v. 

City of Winter Park, 887 So. 2d 1237 (Fla. 2004)’ the Town requested that PEF remit to the 

Town the escrowed franchise fees that were previously collected from customers and paid to 

the Town between expiration of the franchise agreement and the Second District Court of 

Appeal’s decision, but placed in escrow by order of the trial court following the Second 

District decision. The Town also informed PEF that “[wlith respect to the Town’s directions 

regarding any further collection of franchise fees, [Belleair] will advise you as soon as the 

Town Commission can officially act upon that matter.” The Town made no reference in that 

letter to the period of time the franchise fees were not collected from customers and paid to 

the Town in accordance with the Second District’s mandate. A copy of the Town’s November 

11, 2004 letter to PEF is attached as Exhibit A to this Petition. 

12. FEF complied with the Town’s requests by wiring the escrowed franchise fees to 

the Town pursuant to the Town’s instructions and refraining from collecting the franchise fees 

from its customers in the Town and remitting them to the Town. PEF has not received any 
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instructions or official requests from the Town to begin collection of the franchise fees and 

pay the fees to the Town. 

1 3. Almost a full year later, on November 15,2005, the Town sent PEF another letter, 

this time demanding payment of franchise fees for the period between the Second District’s 

mandate and the Town’s prior November 11, 2004 letter. In that letter, the Town again 

informed PET; that the Town had decided “not to seek payment of any fees after wovember 

11, 20041 to November 15, ZOOS] at this time.” With respect to future kanchise fees, the 

Town expressed that it wanted PEF to begin collecting franchise fees from its customers 

within the Town and paying them to the Town when the Town repealed its ten percent (10%) 

municipal utility tax at some unknown future date. A copy of this letter is attached as Exhibit 

B to this Petition. 

14. In its November 15,2005 letter, the Town further expressed its belief that PEF had 

“no right” to collect from its customers in the Town the payment of franchise fees for the 

period following the Second District mandate on September 24, 2002 to the Town’s 

November 11, 2004 letter. The Town informed PEF that it would use “every power in its 

means to stop such a collection.” Under the Town’s demands, therefore, PEF is supposed to 

now pay franchise fees to the Town for the period following the Second District’s mandate on 

September 24,2002 to November 1 1,2004, but PEF is not supposed to collect these franchise 

fees from its customers in the Town. When PEF is required to pay franchise fees to a 

municipality, however, PEF may collect the franchise fees &om its customers in the 

municipality pursuant to Rule 25-4.100(7), Fla. Admin. Code, Commission Order No. 8035, 

and Commission Order No. 8029, as approved by the Supreme Court of Florida in City of 

Plant Ciw v. Hawkins, 375 So. 2d 1072 (Fla. 1979). 
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SUBSTANTIAL AFFECT ON PEF UNDER THE PARTICULAR 
SET OF CIRCUMSTANCES 

15. Rule 25-6.100(7)(a) of the Florida Administrative Code states that when a 

municipality imposes a franchise fee upon a utility, the utility may collect that fee from its 

customers receiving service within that municipality. RuIe 25-6.100(7)(a), F.A.C. The Rule, 

by its express terms, does not grant the municipality the authority to charge a franchise fee. 

Rather, the Rule specifies the method for collecting a franchise fee if a municipality “having 

authority to do so” charges the utility a franchise fee. Rule 25-6. I00(7)(d), F.A.C. 

16. Further, in Commission Order No. 8035, the Commission denied PEF’s petition 

(through its predecessor Florida Power Corporation), to spread franchise fe-e costs across the 

entire customer base because, the Commission determined, franchise fees “represent a cost 

which should more appropriately be borne by the consumers within those municipalities.” 

re: Petition of Florida Power Corporation to revise its treatment of franchise fees for 

ratemaking purposes, Order No. 8035, Docket No. 77001 7(EU), 1977 Fla. PUC LEXIS 182, 

*2 1 (November 8, 1977). The Commission issued a similar order approving implementation 

of the “direct method” of collecting from customers within a municipality the costs of the 

franchise fees imposed on a utility by the municipality in Commission Order No. 8029. In re: 

Investigation and Show Cause Order to Florida Power and Light Company and Tampa 

Electric Company as to the proper treatment of fianchise fees for ratemakirg purposes, Order 

No. 8029, Docket No. 770810-EU, 1977 Fla. PUC LEXIS 207 (November 1 ,  1977). 

Commission Order No. 8029 was approved by the Florida Supreme Court in Ciw of Plant 

City v. Hawkins, 375 So. 2d 1072 (Fla. 1979). 
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17. This Petition arises because of a change in the law. Following the Second 

District’s mandate on September 24,2002, the imposition of franchise fees after the Town’s 

franchise had expired was held to be an illegal tax. By November 11, 2004, the Florida 

Supreme Court had ruled that franchise fees may be imposed during a “holdover period” after 

the franchise expired and until a new franchise was negotiated. The Town has demanded 

payment from PEF of franchise fees between September 24,2002 and November 11, 2004 

and demanded that such fees should not be collected from PEF’s customers in the Town. In 

fact, the Town made clear that it will use “every power in its means” to stop PEF from 

collecting these ]Franchise fees from its customers in the Town. See Exhibit B. 

18. Because the Town has demanded that PEF pay the Town franchise fees for the 

periods between September 24,2002 and November 1 1,2004, PEF believes it may now begin 

to collect these franchises fees from its customers in the Town pursuant to Rule 25- 

6.100(7)(a), (d), Fla. Admin. Code, and Commission Order Nos. 8035 and 8029. The Town’s 

claim that PET; has no such right and that the Town will seek to enjoin PEF from collecting 

these franchise fees from its customers in the Town raises a doubt with respect to the right to 

collect these franchise fees under the Commission’s Rules and Orders that PEF needs the 

Commission to resolve, PET; faces substantial costs not only to implement the collection of 

these franchise fees but to defend it, given the Town’s claims that it will do whatever it can to 

stop PEF from collecting these franchise fees. PEF, therefore, will be substantially affected 

by the Commission’s determination ofwhether the franchise fees in question can be collected 

from PEF’s customers in the Town under PEF’s particular circumstances. 
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PROPOSED QUESTION TO BE ANSWERED BY THE COMMISSION 

19. In light of the foregoing paragraphs of this Petition, the proposed question to be 

answered by the Commission in this Petition for a Declaratory Statement is: 

Pursuant to Rule 25-6.100(7), Fla. Admin. Code, and Commission Order Nos. 8035 and 
8029, is PEF permitted to collect franchise fees from its customers within the town 
limits of the Town of Belleair to comply with the Town of Belleair’s November 15, 
2005 demand for payment of franchise fees for the period between September 24,2002 
and November 1 1,2004? 

WHEREFORE, PEF respectfully requests that the Commission answer the proposed 

question by dedaring that PEF may collect from its customers in the Town of Belleair 

franchise fees imposed on PEF by the Town of Belleair for the period September 24,2002 to 

November 11,2004 pursuant to the Commission’s Rule and Orders. 

Respectfully submitted, 

PRORRESS ENERGY FLORIDA, INC. 

BY 
JAMES MICHAEL WALLS VJOHN T. BURNETT 
Florida Bar No. 0706272 Fla. Bar No. 173304 
DIANE M. TNPLETT Post Office Box 14042 
Florida Bar No. OS7243 1 St. Petersburg, FL 33733-4042 
CARLTON FIELDS, P.A. Telephone: (727) 820-5 184 
Post Office Box 3239 Facsimile: (727) 820-5249 
Tampa, FL 33601-3239 
Telephone: (813) 223-7000 
Facsimile: (8 13) 229-4 133 
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Exhibit A 
tz 7 

John Rutmert. Esquire 
412 1 W. BOY Scout Boulcvard 
Tampa, FL 33607 

Dtar fohn: 

Pursuant KO our recent tcle hone conversation, this letrcr is UJ provide directions for the 
dcliver of the e s c r o ~  funds held Ey your firm in [he above-reftrenced maiter, b w d  upon the 
decision of fhe Florida Supreme Coun- Please deliver rhe escrow funds, with accrued inrere% t o  the 
Town of Belltnir via wire mmfcr. as follows: 

SunTrusi Bank 
40 1 Easr Jackson Srteer 
Tampa, FL 33602 
ABA d 61 OOOfW 
For credit KO Town d B c l  leak Florida. ACCOUIIZ # 0032020347679 

WiIh respect 10 the Town's dircctions regarding any further collrcrion of fmnchist ftts, will 
a d v i s ~  you as soon s the Town Commission can officially aci ripon that mattt?r, 

Vcry uuly yours. 

Tow Joe' vw ttomcy 

pc: Mayor Cvorgc Mariani 
Town Manager S ~ Y C  Cotxrell 
Tory J. Tuntxiit, Esquire 



Exhibit B 

TOWN OF BELLEAIR 

M A Y O R :  
GEORGE M A R I A N I .  JR.  

COM M I S E  I Q H E  us; 
STEPHiZN FOWLER 
GARY KATICA 
BONNIE M. RUGGLES 
TOM SHELLY 

TOWW u C t t 4 G E w :  
STEVE COTYRELL 

901 PONCE DE LEON BOULEVARD 

BELLEAIR, FLORID& 33756-1096 

PHONE 1727) sau.376a 
PAX (7t7J 518-377 B 

SUNCOM (727)  S 13-2032 

-.TOW HOFBECLE-AI R-FL.COV 

November 15,2005 

Mr. J. Dale Oliver 
Vice President 
South Coastal Rcgion 
Progress E n e r g  Florida, Jnc. 
P. 0. Box 14032 
St:Petersburg, FL 33733 

Dear Mr. Oliver: 

This letter is in response to your November 1,2005 letter. Your recitation of history is 
not entirely accurate. For example, h h .  Tew" letter of hTovember 11, 2004 stated that the 
Town's "directions regarding any further collection of franchise fecs" would bc forthcoming. 
Your letter falsely claims that his notice related to "whether or not to  reinstitute the franchise 
fee." The fee has been in pface and a legal requirement since your company executed the 1971 
fi-anchise. Your company voluntarily chose not to continue collection ofthe franchise fee during 
the pendency of the Supreme Court appeal. Collection and payment are two different issues. 
Therefore, for the period of rime from which your company wrongfully withheld payment of  the 
h c h i s c  fees to the Town until No&mber 11,2004, we hereby dcmand payment fiom your 
company of those fees. If you wongfidly seek to collect a dime from OUT citizens to try to 
recoup a n y  of these monics, we will use every means within our power IO stop such a collection 
and bring y o u  company 10 justice. 

With  respect to the fees from Kovembcr 1 I ,  2004 on, since you were arguably waiting 
on insu-uctions from the TauQ regarding the going forward s t a t u  of the fee, we chose not to 
seek pap-" of any tees a k r  that date to this date at this time. 'I'he Town Council has 
determined to repeal the  tax. It is our intent  In have you begin cnllections coteminous with the 
ending of the collection of the tax. 



1 . 

Mr. J.  Dale Oliver 
Page 2 

November 15,2005 

Wc haw every intention of facilitating the recollection of the franchise fee such that ou r  
citizens do not also pay the tax. We also fed that some accommodation should be made for that 
time period following Mr. TCW'S letter. However, your company owes the Town for the  period 
of time in which you chose to stop collecting and escrowing the franchise fees (we understand 
you collected and escrowed in other towns). Further, your company has no right to go back and 
seek these fees from OUT citizens. 

We are in the process of determining what would be appropriate compensation to the 
Town for prior periods and the terms under which the Town would continue to grant an electric 
utility kanchise to Progress Energy. We expect to inform you of the 'l'own's position on these 
issues shortly. 

Mayor George E. M W  Jr. 

cc: Tom Cloud 
Gmy,%obinson, P.A. 
Orlando, FL 


