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INAL 
BEFORE THE 

FLOFUDA PUBLIC SERVICE COMMISSION 

IN RE: 

COMPLAINT AND PETITION 
FOR ARBITRATION OF TELEPAK 
NETWORKS, INC. REGARDING DOCKETNO: 0<0773*rp 
A DISPUTE UNDER AN EXISTING 
INTERCONNECTION AGREEMENT 
WITH BELLSOUTH 
TELECOMMUNICATIONS, INC. 

Filed: December 28,2005 

COMPLAINT AND PETITION FOR ARBITRATION 

Telepak Networks, Inc. (“Telepak Networks”), pursuant to section 120.57(2), 

Flroida Statutes, and rules 25-22.036, 28- 106.201, Florida Administrative Code, files 

this Complaint and Petition for Arbitration against BellSouth Telecommunications, Inc. 

(“BellSouth”) to enforce, as written, the volume and term discount provisions contained 

in the existing and approved Interconnection Agreement between BellSouth and Telepak 

Networks (collectively, “Parties”). In support of its Complaint and Petition, Telepak 

Networks states: 

PARTIES 

1. Telepak Networks is a Mississippi corporation authorized to do business 

in the State of Florida. Telepak Networks furnishes telecommunication services within 

the State of Florida and is a certified Competitive Local Exchange Carrier (“CLEC”). 

Telepak Networks’ address is Main Street, Meadville, Mississippi 39653. Telepak 

Networks also maintains offices at Suite 1830, 125 South Congress Street, Jackson, 

Mississippi 3920 1. 
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2. BellSouth is a Georgia corporation authorized to do business in the State 

of Florida. BellSouth’s address is 675 West Peachtree Street, Suite 4300, Atlanta, 

Georgia 30375. 

3. The persons authorized to receive notices, pleadings, and other 

communications regarding this Complaint and Petition for Arbitration are: 

Charles L. McBride, Jr. 
cmcbride@brunini.com 
Ken Rogers 
krogers@brunini.com 
Brunini, Grantham, Grower & Hewes, PLLC 
1400 Trustmark Building 
Post Office Drawer 119 
Jackson, Mississippi 39205 
60 1 .948.3 1 0 1 
60 1.960.6902 (fax) 

Vicki Gordon Kaufman 
vkaufman@moyIelaw .com 
Moyle Flanigan, Katz, Raymond, & Sheehan, PA 
11 8 North Gadsden Street 
Tallahassee, Florida 32301 
850.68 1.3828 
850.681 3788 (fax) 

JURISDICTION 

4. The Commission has jurisdiction over the claims asserted in this 

Complaint under Section 252(e) of the Telecommunications Act of 1996 (“TA96”), 47 

U.S.C. $ 252(e) and pursuant to Chapters 120 and 364, Florida Statutes. 

FACTS 

5. Telepak Networks and BellSouth are parties to an Interconnection 

Agreement, dated March 16, 2001, which was negotiated by the Parties pursuant to 

Section 251(b) of TA96,47 U.S.C. $25 l(b). The Interconnection Agreement, which was 

filed in Docket No. 01 1641-TP and effective by operation of law on March 14, 2002, 
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provides, inter alia, for Telepak Networks to resell certain services offered by BellSouth. 

Pursuant to Attachment 1 of the Interconnection Agreement, Telepak Networks 

purchases services for resale from BellSouth in Florida at the business and CSA resale 

discount of 16.81% from tariffed rates, which is available to all certificated Competitive 

Local Exchange Carriers (“CLECs”) in this State. 

6. The Interconnection Agreement has been amended several times. Of 

relevance here, Telepak Networks and BellSouth amended the Interconnection 

Agreement to provide for additional discounts for certain resold services under a volume 

and term discount arrangement (“V&T Agreement”). See, Docket No. 020612-TP. A 

copy of the V&T Agreement is attached as Exhibit A to this Complaint, excerpted from 

the Parties’ Interconnection Agreement. The effective date of the discounts available 

under the V&T Agreement was January 1,2002. 

7. Generally, the size of the additional discount (“V&T Discount”) that 

BellSouth must provide to Telepak Networks pursuant to the V&T Agreement is 

determined by the Table attached as Appendix 2 to the V&T Agreement. For example, in 

2002, which is Year 1 on the Table, Telepak Networks has committed to the minimum 

annual revenue target for Tier 3 and therefore is entitled to a V&T Discount of 10.5% in 

addition to the otherwise applicable resale discount. 

8. Against this backdrop, a dispute has arisen between Telepak Networks and 

BellSouth regarding discounts available under the Interconnection Agreement, as 

amended. 

9. This dispute has arisen because BellSouth has overcharged Telepak 

Networks for services it purchased under the V&T Agreement. This overcharge has 
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resulted from BellSouth’s failure to calculate the actual dollar value of the V&T Discount 

in accordance with the unambiguous terms of the V&T Agreement. The V&T 

Agreement is clear that the V&T Discount applies to the tariffed rates for the BellSouth 

services it resells. To calculate the dollar value of the total discount, BellSouth should 

simply add the resale discount to the 10.5% V&T Discount and then multiply the sum by 

the tariffed rates for the resold services. 

10. The V&T Agreement is clear that the V&T Discount is in addition to the 

resale discount and that both discounts apply to the tariff price of the resold services. 

Section 3.1 of the V&T Agreement states in pertinent that: 

BellSouth shall apply a discount that is a percentage reduction of the total 
recurring charges within the total billed revenue associated with the 
Eligible Services based on tariff rates. Discount Levels shall be based on 
the Annual Revenue Commitment and are provided in Appendix 11. The 
applicable Discount Level shall be selected from the Table contained in 
Appendix 11. 

[Emphasis added]. 

11. BellSouth contends, however, that the V&T Discount should be applied to 

the resale rates for the resoId services. BellSouth thus undertakes a more complicated 

calculation that involves multiplying the resale discount by the tariffed rates and 

subtracting the result from the tariff rates to obtain the resale rate. BellSouth then 

multiplies the resale rate by the V&T Discount percentage and subtracts the result from 

the resale rate to calculate the final price paid by Telepak Networks. This methodology is 

erroneous and significantIy lowers the dollar value of the V&T Discount. 

12. BellSouth defends its flawed calculation of the V&T Discount by referring 

to Sections 1.3.3 and 12.2 in the V&T Agreement. Neither Section 1.3.3 nor Section 12.2 

supports BellSouth’s erroneous method of calculating the V&T Discount, however. 
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13. Section 1.3.3 in fact supports Telepak Networks’ method of calculating the 

V&T Discount. Section 1.3.3 defines the term “Discount Level” as “the percentage 

reduction from the resale rate in addition to the applicable state mandated resale discount 

applied monthly to the total recurring charges for the BellSouth services that are eligible 

for participation in the V&T offering and for which billing has occurred or will occur 

during the current billing period.” This section makes clear, as does Section 3.1, that the 

V&T Discount applies to the total recurring charges for the resold services eligible for the 

V&T Discount and that the V&T Discount is “in addition to” the resale discount. Taken 

together, Sections 3.1 and 1.3.3 state that the V&T Discount is in addition to the resale 

discount and that both discounts apply to the total recurring tariffed charges for V&T 

eligible services. 

14. BellSouth’s reliance on Section 12.2 as a basis for its erroneous method of 

calculating the V&T Discount is also misplaced because Section 12.2 of the V&T 

Agreement simply describes the means by which BellSouth’s billing to Telepak 

Networks would be modified to track and to properly reflect the V&T Discount. Section 

12.2, however, does not describe the method of calculating the V&T Discount. The 

method of calculation is described in Section 3. I ,  which is quoted above. 

15. Nothing in Sections 1.3.3 or 12.2 changes the fact that the plain and 

unambiguous Ianguage of Section 3.1 clearly states that the V&T Discount applies to the 

tariff rates for the resold services. Further, reading Sections 1.3.3 or 12.2 to state that the 

V&T Discount applies to already discounted resale rate puts those provisions in direct 

conflict with Section 3.1. It is a long held canon of construction that a contract should be 

read in a manner that makes the terms thereof harmonious. See, Jones v. Florida 
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Insurance Guaranty Association, Inc., 908 So.2d 435, 456 (Fl. 2005); City of Numestead 

v. Johnson, 760 So.2d 80, 84 (F1. 2000). The interpretations of Sections 1.3.3, 3.1, and 

12.2 espoused by Telepak Networks makes the tenns harmonious, while BellSouth’s 

interpretation creates it conflict and should be rejected. 

16. Because of BellSouth’s incorrect method of calculating the V&T 

Discount, it has overcharged Telepak Networks in an amount not less than $22,772.62 for 

services provided in Florida pursuant to the V&T Agreement which was effective on 

January 1 , 2002, through present. BellSouth continues to overcharge Telepak Networks 

in subsequent monthly statements. 

17. On January 8, 2003, Telepak Networks filed a Petition for Arbitration uf 

an Interconnection Dispute Under an Existing Interconnection Agreement with BellSouth 

Telecommunications, Inc., Docket No. 03-AD-0021, with the Mississippi Public Service 

Commission (“MPSC”) to resolve this dispute. 

18. The MPSC held oral argument and entered a Final Order in favor of 

Telepak Networks on January 7, 2004. The MPSC found the provisions of the V&T 

Agreement to be clear and unambiguous and thus interpreted the Agreement by simply 

reading the language set out in the 4 corners of the V&T Agreement. The MPSC found 

that Telepak Networks’ interpretation of the V&T Agreement, described above, was 

correct. The MPSC further found that BellSouth had incorrectly interpreted the V&T 

Agreement and the MPSC ordered BellSouth to refund Telepak the overpaid amounts 

plus interest. The MPSC held: 

. . . Telepak Networks’ method of calculating the discount is consistent 
with Sections 3.1 and 1.3.3 of the V&T Agreement. BellSouth’s method 
of calculating the total discount is inconsistent with Sections 3.1 and 1.3.3 
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of the V&T Agreement, because it ignores the language of 3.1, which 
expressly provides that the discount is based upon tariffed rates.’ 

A copy of the MPSC’s Final Order is attached to this Complaint and Petition as Exhibit 

B. 

19. BellSouth appealed the MPSC’s Order to the United States District Court 

for the Southern District of Mississippi. On July 12, 2005, the Court issued its 

Memorandum and Opinion affirming, in its entirety, the MPSC Order. A copy of the 

federa1 Court’s opinion is attached to this Complaint and Petition as Exhibit C. The 

Court entered its Final Judgment affirming the MPSC’s Order and dismissing all of 

BellSouth’s claims with prejudice on July 28, 2005. A copy of the Final Judgment is 

attached to this Complaint and Petition as Exhibit D. The very same V&T Agreement 

which the federal court ruled upon is at issue here. Despite the fact that the issue of the 

correct interpretation of the V&T Agreement has been conclusively resolved by a federal 

court, BellSouth has refused to accede to the correct interpretation of the V&T 

Agreement. 

COUNT ONE 

20. Telepak Networks incorporates paragraphs 1 - 19 of this Complaint and 

Petition as if fully set forth herein. 

2 I .  There are no material facts in dispute in this matter. The V&T Agreement 

is clear on its face and should be interpreted within the 4 corners of the Agreement. 

22. BellSouth has improperly applied the V&T Discount contained in the 

Parties’ Interconnection Agreement by ignoring the unambiguous language as agreed by 

the Parties in the V&T Agreement contained in the Parties’ Interconnection Agreement. 

Exhibit B, MPSC Final Order at 6 .  
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23. As a result, from the effective date of the V&T Agreement, January 1, 

2002, through the present date, BellSouth has overcharged Telepak Networks for services 

purchased in the amount of $22,772.62, including the applicable interest of $4,114.83 

provided in the Interconnection Agreement agreed to by the Parties for a total of 

$26,887.45 .2 

24. BellSouth should be ordered to refund overcharges it has collected from 

Telepak Networks as a result of BellSouth’s erroneous application of the V&T Discount 

from January I ,  2002, to present, together with pre and post judgment interest as 

provided in the Parties’ existing Interconnection Agreement, in the amount of 

$26,887.45.3 

PRAYER FOR RELIEF 

WHEREFORE, Telepak Networks respectfully requests that: 

a. The Commission process this Complaint and Petition pursuant to section 

120.57(2), Florida Statutes, because there are no material facts in dispute; 

b. The Commission enter a Final Order to enforce the Interconnection Agreement 

as written between the Parties and declare that the V&T Discount applies to the tariff 

rates for the resold services that are the subject of the V&T Agreement; and 

c. The Commission enter a Final Order requiring BellSouth to refund the 

overcharges it has collected from Telepak Networks as a result of BellSouth’s improper 

application of the V&T Discount, together with pre and post judgment interest as 

provided in the Parties’ existing Interconnection Agreement, attorneys’ fees and expenses 

This amount will continue to increase as this petition is processed and will need to be updated. 
As noted above, this number will need to be updated. 
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incurred by Telepak Networks in bringing this action together with such other legal and 

equitable relief as the Commission may deem appropriate. 

S/ Vicki Gordon Kaufman 

Charles L. McBride, Jr. 
cmcbride@brunini .com 
Ken Rogers 
krogers@brunini .com 
Brunini, Grantham, Grower & Hewes, 
PLLC 
1400 Trustmark Building 
Post Office Drawer 1 I9 
Jackson, Mississippi 39205 
60 1.948.3 10 1 
601.960.6902 (fax) 

Vicki Gordon Kaufman 
vkaufman@moylelaw.com 
Moyle Flanigan, Katz, Raymond, & 
Sheehan, PA 
1 18 North Gadsden Street 
Tallahassee, Florida 32301 
850.481.3828 
850.681.8788 (fax) 

Attorneys for Telepak Networks 
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ANIENDAENT 
TU THE 

WTERCONNECTIUN AGREEMENT BETWEEN 
TELEPAK NETWORKS, INC. 

AND 
BELLSOUTH TELECUMIMUEIICATIQNS, BJC, 

DATED MARCH 18,200P 

NOW, THEREFORE, for and In consMBration of thtJ pmises herein contained, and 
ather good ~rrd valuable wnsideration, the rweipt and sufficiency of which BTEJ hereby 
advlowdedged, the Par3es agree to amnd the Intarconnection Agreement as follows: 

2. The existing tnk~eonnection Agreement is hereby amended to add 
the futlwving, which shall be 8 new Attachment 1A tu the Interconnection 
Agreement: 

7 .O Volume and Term 

This Amendment app!ies to the services spedfled In Appendix t provisioned 
within the states of Afabama, Florida, Louisiana, Mississippi, and Tennessee. 



1.3-3 V&T Eligfbls Services* are those s01vices listed in Appendix t- 

2.0 ANNWAL REVENUE COMMITMENT 

21 Telepak Networks agrees to an Annual Revenue Comrrdknmt in sa& 
Contract Year of the VBL? Ageament as specifled in Appndlx !I, 

2 2  8eltSouth and Tetepak Networks agree that all recuming charges for V&T 
Eligible Sanziws billed by bIISoulh shal! be applied toward Tdopak 
N~tworks' Annual Revenue Commitment. Telepak Networks' progress toward 
meeting fhe Annual Revenue Commitment will be tracked by BallSouth and 
measured in resale bill& dollars with a Bd1Suuth bill date within tha 
appropriate Contract Year. 

2,3 Annual Revsnue C=ommitrnant does not include services purchased by 
Telepak Networks from the BellSouth Federal or State Access Tariff, 
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2.4 

3.0 

3,t 

3-2 

3.3 

4.2 

5.0 

5.3 

REGULATORY CONSIDERATIONS 

Tebpak Networks rmognkes and Bgrees that the V&T Agreement is to be 
applied in eccordanm with Appendix I! to this h~endment and that all 
serv iw  that are included in the V&T Agreement will be purchased in 
amrdance with the approved applicable BeflSouth General Substxjber 
Servicss Tariff and Privata Line Services Tariff tn effed in each state, The 
pmvisims of such tariffs appkable to the sewicss s h d  apply wdlsss and 
except to the extent this Agreement contalns express provisions sp&kally in 
conflict therewith (in which case the express provisions of this Agremnt 
shall controt io the axtent pefmMed by applicable law.) 

Telepak Networks acknowledges that BdiSowth m y  be required to fib and 
obtain approval of b e  V&T Agreement in certain states prior to 
Implementation of a V&T Agreement h certain states. BeE!South agrees to 
bgin any necessary filings &thin 30 days a h  the execution of B V&T 
Agreement Miwean BeWm~th and Telepak Networks. 

COMMfTMENT REVISION 

Telapak P1etworks agrees that if it fails to met its Annual Revenue 
Com-mnt during a given Cantract Year. BellSouth shall bill and Tolepak 
Networks agrees to pay the diffemnca between tha Annwl Revenue 
Commi-nt and the actual billed rev0nue discounted in accordam with tho 
actual realized Tier Level as set forth in Appendix II. BellSouth GI! issue 
Telapak Networks a bit1 for any such resulting a m n t  which shall be payable 



........... 
. - ......... ......... .- .. .. ............... -- --. 

8.0 

6.f 

T U  

7.3 

7"2 

8.0 

8.1 

PROVISIUN FUR DISCOUNTING ADDlTlONAL AND NEW SERVICES 
UNDER V&T 

ACQUISITION VF NEW BUSINESSES AND MERGER 

in the event Tefepak Networks aquirw a new business or opdbn within 
the BellSouth starvice area during the term of this A~reement and d e s k s  to 
include the services under this A g r m " t ,  BellSouth shatl feview swh 
request and in €he event it determines the indudan of these $&c~s is 
appropriate, BellSouth and Tafepsk Netwurks mutually a g m  to neg&hte in 
good faith to amend this Agreement, the Annual Revenue Cm'Ement Ieds 
in Appendix if, and the associated discounts, as approprjate to Indude a m  
ssrvices in the V&T Agreement. Any r0vfsions due to acqulsiiim will be made 
during the V&T Annual True-Up at the and of ths year in whsch the acquisition 
murre& and wit! affact the Annual Revenue Corranitmnt for the pers 
Wfowfng the True4.Jp. 

In the went Telepak Networks merges with another entity, BelSouth, Tolspak 
NeMrks, and the newty merged entity may mutually decid0 to, but Telepak 
Networks and/or the newiy merged entity is under no obligation top n%goitlate 
a new V & T Agreement. If this Agreement is tenegchted, it will not be 
mnsiderd B termlnattian under Saction 9 and no penalty Wit! be assessed, 

OTHER NEW BUSINESS OPPORTUNITIES 

Furither, in the event BellSwth offers services currently lnduded in this 
Agreement or new services outside of its existing franchised tenizory and 
Telepak Networks subscribes to such services, BellSouth shdl review with 
Telepak Networks such instances to determine the feasibility andlor criteria 
for including any of the subscribed services in the V&T &yeemnt. 
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s.0 

9.1 

9.1.1 

9.1.2 

9.2 

10.0 

P t),? 

11 .o 

11.1 

TERM I NATION L lABl LIT( 

Notwithstanding anything to tire mtrary in the General Terms and 
Cundifims, E3ellSouth shall have the right to terminate amendment, p r i ~  to 
expiratim by providing Tefepak Nehvclrks written notice a# such #emirretion 
60 days priot tu the effective date of termination, wl*rsrr the fallowing condition 
applies: 

The application of terminafm charge5 pursuant to this Sectim ahall not a f b i  
the spplimtion of termination charges pursuant lo any EellSoufh tariff or any 
other agreement for sewices not covered by this Y&T Agreement. 

ANNUAL TRUE-UP 

Within 90 days of the end of each Contract Year, BdfiSouth will d u c t  a 
review of Tetepsk Networks' revenue to BeltSouth to determine if7'depak 
Netwmks achieved OT sxmeded its Annual Revenue Caminitmerrt ("Annual 
TrusUp"). During tba Annual True-Up, BellSouth will cakul?lle any 
adjustment in accordawe with Section 5. Telepak NieWm-ks m y  "rd to 
higher levels of spending and negdate a futur8 d k " t  mmnsurate with 
this higher commitment level fur subsequent years. During the Annual True- 
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, , , . . ............ ..... .... __ _I . . .... . - ... ~ _.._. _... ..... _..._.......I. I. .. .- . . - - 

12.0 

12.1 

3 2.2 

12.3 

3.0 

13.1 

BILLING 

The Parties agree to @ace all V8T eligible sewicss under one Q tamunt for 
each State in which Tekpak Networks chtains sewices from BeltSouth and 
that each such account will be designated as the VBT Q Acmunt fur the 
relevant State, The resale recurring r ~ v ~ n u ~  associated with the Y&T Eligible 
senricas billed under the VAT Q amount wijl be used to calculate V&T credits 
each monk 

me Y&T Discount Levels wit! be administered and applied using E3el~~hms 
Customer Billing Relatiunships (CBR) system. CBR will apply €be tot& 
diswnts achieved based on the Annual Revenue Cammitment o w  month in 
artears. The rewafid will be appSied to the Other Charges & Credits (CX&G) 
section afTelepak NeWrks’ bill. The phrase ~tssigned to identify the V&T 
a e d h  in the OC&C section will be entitled ’Rewards undet Tekpak 
Netw;clrks Resale VHT.” 

MISCELLANEOUS 

Telepak Networks wifl be solely responsible for fhe Identification dTefspak 
NeWrks accounts that are V&T eltgible. Telqak Networks and Bell&uth 
agree that BeIlSoufh Will not b~ responsible for failure to apply a discount to a 
V&T eligible accwnt ff such failure results fim Telepek N e m s  failure to 
pruperly identify such X C C N J ~ I ~ ,  unless the account: is identified in the manner 

637 oi 821 



332 

13.3 

3 3.4 

-. 33.5 

diredgrd by BellSouth Additional V%T etigible accounts my be added ardy 
by mutual qeernenf of the parties. 

T d m k  Networks 
Attn: Operations k n a g e r  
125 South Congress Street 
suits 1400 
Jackson, MS 392014304 
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Case 3:M-cv-00245JSL-AGN Docurnen1 25 Filed O P f t  212005 Page 1 of I O  

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MISSISSIPPI 

JACKSON DIVISION 

BELLSOUTH TELECOMMUNICATIONS, IINC. APPELLANT 

vs . C I V I L  ACTION NO. 3:04CV24SLN 

TELEPAK NETWORKS, INC. I MISSISSIPPX 
PUBLXC SERVICE COMMISSION, NIELSON COCWRAN, 
BO ROBINSON, AND MICHAEL CALLAHAN APPELLEES 

MEMORAN DUM Of= N AND ORDER 

This cause is before t h e  c o u r t  on appeal from a final 

decision of the Mississippi Public Service Commission 

(Commission). T h e  case arises out o f  a dispute between Bellsouth 

Telecommunications, I n c .  [Bellsouth) and Telepak N e t w o r k s ,  Inc. 

(Telepak) concerning t h e  calculation uf the amount of discount 

Telepak is entitled to receive under t h e  terms of the Volume and 

T e r m  Agreement (V&T Agreement) negot ia ted by t h e  parties. The 

Commission, in i t s  Janua ry  8, 2004 arder,  adapted the  

i n t e r p r e t a t i o n  advanced by Telepak regarding the calculation. 

B e l l s o u t h  timely appealed, 

P u r s u a n t  to the Telecommunications A c t  of 1996, Bellsouth, as 

an incumbent l o c a l  exchange carrierc is r equ i r ed  to sell its 

telecommunications services to competing local exchange carriers,  

such as Telepak, at wholesale pr ices .  P u r s u a n t  to the 

Interconnection Agreement o r i g i n a l l y  negotiated between Bellsouth 

and Telepak, t he  wholesale price is ca lcu la ted  by applying a 

15.75% resale d i s c a u n t  to 13e l l sou th ' s  retail price, or " t a r i f f  
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rate + " I  Subsequent  l y  I Be llsaut h and Telepak amended the 

Interconnection Agreement to include the disputed V & T  Agreement. 

Under the V&T Agreement, in addition to t h e  15.75% resale 

discount, Telepak  is e n t i t l e d  to a f u r t h e r  discount depending on 

the volume of telecommunications services Telepak commits to 

purchase from B e l l s o u r h .  The p a r t i e s  agree that the percentage 

discount f a r  the relevant time period is 10.5%; however, t h e y  

disagree as to how t h a t  percentage discount should be applied. 

Telepak con tends  t h a t  t h e  10.5% V&T Agreement discount shou ld  

be added to the 15.75% resale discount, f o r  a total discount of 

26.25% off  Bellsouth's t a r i f f  ra te .  Bellsouth, on t h e  o the r  hand,  

con tends  that the discounts apply separa te ly ,  so t h a t  the  15.75% 

resale discount  is first: applied to BellsouthCs t a r i f f  rate, to 

reach what it refers to as the 'resale rate,'' following which t h e  

10.5% discount is applied t D  t h e  resale ratee2 

Once: t h e  dispute regarding the calculation of the discount 

arose, Telepak filed a p e t i t i o n  with the Commission, which t h e  

Commission cons t rued  as a formal compl.aint. a g a i n s t  Bellsouth, to 

This resale d i s c o u n t  is not unique to Telepak;  any 
resel ler  who enters i n t o  a reseller, or interconnection, agreement 
w2th B e l l s o u t h  receives t h i s  15.75% discount on Bellsouth's tariff 
rates I 

In it5 brief,  Bellsouth offered an illustration o f  the 
effect of the competing i n t e r p r e t a t i o n s ,  using a "typical." monthly 
bill 02 $750,000. Under Telepak' s  i n t e r p r e t a t i o n ,  Telepak would 
be able to purchase these services for $553,125 ( a  discount of 
$196,875), while under Bellsouth's i n t e r p r e t a t i o n ,  Tefepak would 
be able to purchase these services f o r  $565,529 (a  discaunt of 
$184,4711, fo r  a difference of $12 ,404 ,  

2 

2 

, - . . -. . . . . ._.___._ . ... 
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which Bellsouth rep l ied ,  On May 15 and May 1 9 ,  2003, the 

Commission heard oral arguments from t h e  parties, and on J a n u a r y  

7, 2009, i s sued  an order f i n d i n g  t h a t  Bellsouth had i nco r rec t ly  

interpreted the VCT Agreement and i n s t r u c t i n g  Bellsouth to r e f u n d  

Telepak t h e  overpaid amounts p l u s  i n t e r e s t .  

Bellsouth filed t h i s  appeal, a r g u i n g  t h a t  t h e  Cornmission 

erred in imposing a cumulative 26.25% discount rate under the V&T 

Agreement and, in doing sor forced B e l l s o u t h  to provide an 

unreasonab ly  h i g h  discount i n  violation of t h e  V&T Agreement and 

in violatian of t h e  Telecommunications A c t  of 1996. 

I n  i t s  appeal, Bellsouth f i r s t  asserts that the c o u r t  s h o u l d  

a p p l y  a de ROVO standard af review i n  considering whether t h e  V&T 

Agreement, as in te rpre ted  by the Commission, meets the 

requirements o€ t h e  1996 A c t .  See Southwestern Bell T e l .  Co.  v. 

-1itv __ Cpmm'n of Tex., 208 F . 3 d  475, 482 [Sth C i r .  

2000) (concluding t h a t  a district cour t  should consider de novo 

whether an agreemmt is in compliance w i t h  t h e  1996 A c t  and review 

a11 other issues decided by a s t a t e  C Q ~ ~ ~ S S ~ C X - I  under t h e  m o m  

deferent ia l  "arbi t rary and  capr ic ious"  standard) . For its p a r t ,  

Telepak argues that t h e  court  s h o u l d  conduct  a de novo review o n l y  

if it is called upon to d e t e r m i n e  whether the V&T Agreement 

complies w i t h  sections 2 5 1  a n d  252 of  t h e  1966 Act, and because 

BelJ . south  made no assertion before t h e  Cammission t h a t  the V&T 

Agreement failed to comply w i t h  e i t h e r  section, such  inquiry is 

inappropriate. In response, B e l l s o u t h  s ta te5  that it ''does n o t  

3 
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q u e s t i o n  whether any term of the Agreement vio la tes  the 1996 A c t r C r  

but i n s t e a d  m a i n t a i n s  that the Commission's i n t e r p r e t a t i o n  o f  t h e  

V&T Agreement v i o l a t e s  the resale provisions of the 1996 A c t ,  a 

f a c t  which it could n o t  have known until a f t e r  t h e  order was 

issued, and therefore, it argues,  the c o u r t  should review de novo 

the Commission's interDretation of the  agreement. 

Bellsouth is correct t h a t  de novo review is in order where 

t h e  question is whether the agreement, as i n t e rp re t ed  by the 

Commission, violates t h e  1996 A c t .  See s o u t h w e s t e r n  Bell Tel. 

m, 208 F . 3 d  at 482.3 Here, however, Bellsouth has  f a i l e d  to 

demonstrate t h a t  the Commission's interpretation of the agreement 

a rquab ly  v i o l a t e s  the 1996 A c t .  In t h i s  regard, Bellsouth argues  

that the Commission's i n t e r p r e t a t i o n  d i r e c t l y  violates t h e  resale 

provisions of the 1996 A c t ,  and in particular, Sec t ion  252(6)  (3)  

of t h e  Act, which requires  t h a t  the public service commission's 

deternlnation of the "wholesale rates" be made on the basis of 

r e t a i l  ra tes  charged to subscribers "excluding the por t ion  thereof 

attributable to any markering, billing, and other  costs that will 

be avoided by the local exchange carrier." However, t h e  fact is, 

t h e r e  is no c o n t e n t i o n  t h a t  the Commission established the 15.75% 

discount in a manner o t h e r  than provided by this provision; and 

' i l i t v  COTP . TI. S w t h w e s t e  rn  B e l A  ik!=a-Lso Coserv L t d . ,  Lsab 
-Cs., 350 F.3d 482, 4 8 6  (Sth Cir. 2 0 0 3 )  ("A district court  
reviews t h e  compliance of a n  interconnection agreement w i t h  
federal  l a w  and related mat ters  o€ s t a t u t o r y  i n t e r p r e t a t i o n  de 
novo. "1 . 

3 

4 

. 
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t h e  fact that the Cammission's i n t e r p r e t a t i o n  allows for t a k i n g  an 

a d d i t i o n a l  10.25% o f f  Bellsouth's t a r i f f  rate, a s  agreed by t h e  

p a r t i e s ,  does n o t  detract  from this c o n c l u s i o n .  

Bellsouth appears to claim additionally that the C c m " s s i ~ n ' s  

interpretation ~f the agreement violates t h e  A c t  by i m p w i n g  'a 

harsh economic impact on Bellsouth, " and "impermissibly forc  ling1 

Bel lSou th  to provide an unreasonab ly  high discount rate in d i rec t  

contravention of the relevant terms of t h e  V&T Agreement." 

However, Bellsouth does not  suggest; that t h e  effective t o t a l  

d i scount  rate of 24,60% to which it a d m i t s  it agreed i s  

impermissibly h a r s h ,  yet i t  wuuld have the court conclude that a 

discount of  an  additional 1.65% crosses  the line between what is 

allowable and what i s  n o t .  Such reasoning is unpersuasive. 

As to the Commission's l e g a l  conclusions in i n t e r p r e t i n g  the 

agreement itself under pr inc ip l e s  of s t a t e  c o n t r a c t  law, cont rary  

to Bellsouth' s insistence, an " a r b i t r a r y  and capxicious" s t a n d a r d  

is c l e a r l y  applicable. In Southwestern Bell T e l a o n e  V.  

p.u$fic Utilitv-co ,,mmission of Texas, 208 F.3d 475, 482 (5th Cir. 

2 0 0 0 ) ,  the c o u r t  made i t  d e a r  that in this circuit, t h e  question 

whether agreements comply w i t h  sections 251 and 252 of t h e  1994 

A c t  are considered de novo, but "a11 other issuesr' are reviewed 

u n d e r  an arbitrary-and-capricious standard. See id. ("We shall. 

therefore review de novo whether the intexconnection agreements as  

interpreted by the FUC meet t h e  requirements of the A c t ,  but our 

review of t h e  PtTC's s t a t e  l a w  determinations will be under t h e  

5 
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more deferential arbitrafy-and-capric~~~s standard.") + As such, 

the court concludes that t h e  a r b i t r a r y  and capricious s t a n d a r d  is 

t h e  appropriate s t andaxd  of review w i t h  respect to t h e  

Commission's c o n c l u s i o n  t h a t  the V&T Agreement provided f o r  

Telepak to receive a 26.25% discount off  Bellsouth's tariff rates. 

Under the arb i t ra ry  and capricious s tandard ,  "a reviewing 

c o u r t  may n o t  set aside an agency r u l e  t h a t  is r a t i o n a l ,  based on 

consideration of t h e  relevant factors and w i t h i n  the scope of the 

authority delegated to the agency by the s ta tu te . "  Motor,,,Vehicle 

Mfss. A s s ' n  of U . S . .  I n c +  v, S t a t e  Farm Mut, AI& 4-0 , I n s .  & 463 

U - 5 .  29, 44, 103 S. Ct. 2856, 2867 (1983). 

The scope of  review under the " a r b i t r a r y  anu capriciousm 
s tandard  is mrrow and a c o u r t  is n o t  to s u b s t i t u t e  its 
judgment fo r  t h a t  of the agency. Nevertheless, t h e  
agency mvst examine the relevant data and a r t i c u l a t e  a 
sa t i s f ac to ry  explanation for its a c t i o n  including a 
" r a t i o n a l  connec t ion  between t h e  f a c t s  found and the 
choice made. rr & r1ingtor-i Truck  Lines v, Uni ted  State2, 
371 U + S .  156, 168,  8 3  S, Ct, 239, 245-246, 9 L. Ed. 2d 
207  (1962) .  13 r e v i e w i n g  that explanation, [the c o u r t ]  
must "consider whether the decision was based on a 
cons ide ra t ion  of the r e l e v a n t  factors  and whether there  
has been a clear  error of judgment," p o w ~ n  Transp ,  
I n c .  v.  Arkansas-Best F r e i q h t  Svstem, supra, 419 U.S. at 
2 8 5 ,  95  $. Ct. a t  442; citizens to Preserve Overton cark 
v. V o l e e ,  sup ra ,  401 U.S. at 416, 91. S. Ct. at 823. 
Normally, an agency r u l e  would be a r b i t r a r y  and 
capr ic ious  If t h e  agency has . . . e n t i r e L y  failed to 
consider a n  important aspect of the problem, offered an 
explanation for i t s  d e c i s i o n  t h a t  r u n s  c o u n t e r  t o  t h e  
evidence before t h e  agency ,  o r  i s  so implausible tha t  it 
could no t  be ascribed to a di f fe rence  in view or t h e  
product of agency expertise, 

Id. 

W i t h  respect to t h e  Commissionrs f i n d i n g ,  Bellsouth t a k e s  

issue w i t h  the Commission's order ,  arguing it o n l y  addressed 

6 
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S 1 . 3 . 3  o f  the V & T  Agreement a n d  paraphrased 5 3-1, and contends 

that t h e  Commission cverloaked other  key provisians in t h e  

agreement which weze r e l evan t  to determining how to c a l c u l a t e  the 

discount. Section 3.1, which is found in a pc3rrti.cn of t h e  

agreement t i t l e d  "Discount Levels," s t a t e s ,  

Bellsouth shall apply a discount that  is a percentage 
r e d u c t i o n  o f f  the total recurring charges w i t h i n  the 
total billed revenue associated with t h e  Eligible 
Services based on tariff rates. Di scoun t  Levels s h a l l  
be based on the Annual Revenue Commitment and are 
provided i n  Appendix 11- The applicable D i s c o u n t  Leve 
s h a l l  be selected from t h e  Table c o n t a i n e d  in Appendix 
IT 1 

Section 1.3.3, which is found in t h e  "Definitions" sec t ion  of t h e  

agreement I s t a t e s ,  

"Discount Level" is the percentage r e d u c t i o n  from the 
resale r a t e  i n  a d d i t i o n  to the applicable state-mandated 
resale d iscount  appl ied monthly to t h e  total r e c u r r i n g  
charges f o r  the Bellsouth services t h a t  ace eligible for 
participation in t h e  V&T o f f e r i n g  snd Zar which billing 
has  occurred or will c>ccu;c during the c u r r e n t  billing 
period. 

In i t s  ~ r d e r ,  the Commission reasoned that 5 3.3. provided t h a t  

B e l l s o u t h  shall apply the discount level. to t a r i f f  rates and 

§ 1.3.3 f u r t h e r  provided t h a t  the discount level shall be "in 

add i t ion  to t h e  applicable state-mandated r e s a l e  discaunt'' and 

conc luded  that "[wlhen read together i n  a harmonious manner [these 

sect icms]  p l a i n l y  s t a t e  t h a t  t h e '  D i s c o u n t  Level sha l l .  be applied 

to tariff rates a n d  t h a t  such  d i s c o u n t  is i n  a d d i t i o n  to the s t a t e  

mandated resale  discount of 15.75% .rr 

B e l l s o u t h  i n s i s t s  that the Commission "ignored the V&T 

Agreement's definition of 'Discuunt Level' as ' t h e  percentage 

7 
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reduction from t h ~  r,e$sLe rate.. '' (emphasis by Bellsouth) . 
However, Bellsouth made t h i s  argument  to the Commission on May 1-9, 

2003, and a p p a r e n t l y  t h e  Commission rejected this argument, 

d o p t i n g  instead Telepak's counter-argument that the Commission 

c a n n o t  focus on that single phrase, but  must look at t h e  agreement 

as a whole. I n  addition, Bellsouth contends t h a t  t h e  Commission 

ignored OK f a i l e d  to "give meaning" to $4 3.1 and Appendix XI and 

"overlooked" t h e  f a c t  t h a t  t h e  Annual Revenue Commitment is 

measured in resale billed dollars, r a t h e r  than t h e  t a r i f f  ra te .  

Based on the court's review of the agreement and the Commission's 

order, it appears the Commission did cons ide r  5 3.1 in reaching 

its conclusion, despite Bellsouth's claim that it failed tu "give 

meaningtr to the provision. 

A s  €or Appendix IT, T e l e p a k  argues, and the cour t  agrees, 

that t h i s  provision m e ~ e l y  sets  f u r t h  a table which shows how t h e  

d i s c o u n t  level percentage is to be determined, Based on the 

resale revenue  commitment for the re levant  time period, Telepak 

can receive a d i s c o u n t  leve3 between 6.58 and 19.508, b u t  this 

p o r t i o n  of the agreement does n o t  a r t i c u l a t e  how the discount is 

to be applied or calculated. Appendix 11 also c o n t a i n s  a "maximum 

d i s c o u n t  level" of 19.50%, and Bellsouth argues  t ha t  t h e  

Commissionfs interpretation renders this limitation "meaningless." 

H o w e v e r ,  the c o u r t  is n o t  inclined to agree!, Whether the d.iscount 

1evel i s  applied to resale  rates ,  under Bellsouth's 

interpretation, or to t a r i f f  r a t e s ,  under  t h e  Commission's 

8 



Case 3:04-cv-OQ245-TSL-AGN Document 25 Filed Q7/12~2005 Page 9 of 40 

interpretatiun, the d i s c o u n t  level i t s e l f ,  here 10.50%, is s t i l l  

l i m i t e d  by the 19+50% c e i l i n g  under the agreement. 

F i n a l l y ,  Bellsouth argues  t h a t  because t h e  "Annual Revenue 

C o m m i t m e n t , "  which is the dollar f i g u r e  used to determine the 

d i s c o u n t  l e v e l  p u r s u a n t  to t h e  table in Appendix 11, is measured 

in "resale b i l l e d  dollars," t h i s  f u r t h e r  shows that the par t ies  

i n t e n d e d  to apply t h e  discount level to the resale rate? r a the r  

t h a n  the t a r i f f  rate. Jn response, Telepak con tends  that t h i s  

provision does no more than c l a r i f y  what value t h e  part ies  should 

USE to select the appropriate discount level percentage under the 

t ab le  in Appendix TI. In other words, this section af the 

agreement provides that Telepak ' s  xevenue commitment figure is 

based on the volume o f  services purchased at the discounted resale 

r a t e ,  r a t h e r  than  at the t a r i f f  rate, which would be higher, and 

would t h u s  entitle Telepak to a h i g h e r  discount level, 

the c o u r t ' s  opinion, this provision addresses the selection of the 

d i s c o u n t  l e v e l  percentage, rather than how t h e  discount level i s  

to be applied or ca lcu la ted ,  which is clearly the issue in 

dispute 

Again, in 

In conclusion, the court has thoroughly reviewed the record 

on appeal, including the t r a n s c r i p t  of the May 19, 2003 hearing 

before the Commission, in addition to t h e  V&5 Agreement at i s s u e ,  

and the cour t ,  m i n d f u l  of t h e  narrow scope of judicial review, 

cannot  conclude tha t  t h e  Commission's c o n c l u s i o n  was arb i t ra ry  and 

capricious. 

9 



Based on t h e  foregoing, the order of t h e  Mississippi Public 

Service C o m i s s i o n  in this matter is affirmed. 

SO ORDERED t h i s  t h e  12th day of J u l y ,  2005. 

&.;! TOR S .  Lee 
UNITED STATES DISTRICT J U D G E  

10 
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TELEPAK NETWORKS, INC,  et al, DE"AN*SS 

This action came 'before the Honorable Judge Tom S. b, United States District Judge, and 

the issues having k e n  duly head and a decision having been duly mndexed, IT IS O R D m D  AND 

ADJUDGED that the Final Order of the Public Service Commission of the State of Mississippi in 

this mat& is AFFIRMED and alI claims agalrrsr the &fendants are dismissed with prejudice. 

This the 28' day of July, 2005, 



Prepared by: 
1s Charles L. McBride, Jr, 
BRZININI, G R A X V W ,  GROWER & HEWES PLLC 
1400 Trustmark Building 
248 East Capitol Street 
Post Office Drawer X 19 
Jackson, Mississippi 39205-01 19 
Telephone: @Ul) 948-3 101 
Facsimile: (601) 96@6WZ 
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