LAW OFFICES

Messer, Capareuo & Self

A Professional Association

Post Office Box 1876
Tallahassee, Florida 32302-1876

Internet: www.lawfla.com

January 20, 2006
BY HAND DELIVERY
Ms. Blanca Bayd, Director
Commission Clerk and Administrative Services 06 oo vd 7 - _/—Z—‘

Room 110, Easley Building
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, Florida 32399-0850

Dear Ms. Bay¢:

Enclosed for filing on behalf of Broward County, Florida are an original and fifteen copies
of Broward County, Florida’s Petition for Declaratory Statement.

Please acknowledge receipt of these documents by stamping the extra copy of this letter
“filed” and returning the same to me.

Thank you for your assistance with this filing.

FRS/amb
Enclosures
cc: Nancy B. White, Esq.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition of the Board of County ) Docket No. Db 66 &g -7C—
Commissioners of Broward County, ) Filed: January 20, 2006
Florida for Declaratory Statement )

)

PETITION FOR DECLARATORY STATEMENT
Broward County, Florida (“Broward County”), by and through its Board of County
Commissioners, pursuant to Section 120.565, Florida Statutes, and Rule 28-105.002, Florida
Administrative Code, hereby files this Petition for a Declaratory Statement from the Florida
Public Service Commission. This Petition seeks a declaration regarding the applicability of

BellSouth Telecommunications, Inc. (“BellSouth™) tariff provisions to the rent and relocation

obligations associated with a BellSouth switching equipment building, known as a “Maxihut,”

by BellSouth from Broward County's Aviation Department. In support of its Petition, Broward
County states as follows:
1. Petitioner’s name and address are:

Broward County, Florida

Aviation Department

Fort Lauderdale - Hollywood International Airport
320 Terminal Drive

Fort Lauderdale, Florida 33315

2. All notices, Orders or documents regarding this Petition should be directed to:
Christine C. Lee, Esq. Floyd Self, Esq.
Assistant County Attorney Messer, Caparello & Self, P.A.
Office of the County Attorney 215 South Monroe Street, Suite 701
Governmental Center, Suite 423 Tallahassee, Florida 32301
115 South Andrews Avenue (850) 425-5213 (phone)
Fort Lauderdale, Florida 33301 (850) 224-4359 (facsimile)
(954) 359-6164 (phone) fself@lawfla.com (e-mail)

(954) 359-1292 (facsimile)

1 DOCUMENT pl Mo

M v LA I R
i O 5 7 2 JAH {.G &

TRCO LR e T
;kjhb L’D\:.i -,,‘4‘\\-“*‘ A Lot



3. Broward County owns and operates the Fort Lauderdale-Hollywood International
Airport. Broward County has entered into numerous leases with commercial air carriers, aircraft
support service providers, aircraft catering companies, terminal vendors, rental car and ground
transportation providers, other vendors and suppliers, and units of government (including but not
limited to the Federal Aviation Administration, U.S. Postal Service, U.S. Public Health Service,
U.S. Department of Homeland Security, and the Broward County Sheriff's Department) each of
which conduct business on the grounds of the Airport. At the most recent count, there are 178
separate and direct tenants conducting business at the Airport. Some of those customers receive
service from BellSouth at multiple locations."

4. BellSouth, and its predecessor Southern Bell Telephone and Telegraph Company
(“Southern Bell™), provides telephone service to Broward County and, on information and belief,
to each of the 178 businesses and units of government (“customers”) identified in paragraph 3.
The service is provided by BellSouth directly to the customers under service agreements with
those individual customers. Billing for service is made by BellSouth directly to the customers,
and payment is made by the customers directly to BellSouth. Although Broward County is a
customer of BellSouth, it is but one of a total of 179 BellSoufh customers at the Airport receiving
telephone service under its own service agreements. Service to BellSouth customers doing

business at the Airport is not provided by Broward County as a shared tenant services provider.”

! The Airport includes four separate commercial terminals. Each terminal contains a full panoply of restaurants, gift
shops, newsstands, and other passenger support services. Those businesses are routinely located in each of the four
terminal buildings. In addition, air cargo facilities, hangars and other general aviation facilities are located at the
Airport. Each location at which a business operates requires and receives telephone service from BellSouth.
Therefore, the number of locations at which service is provided far exceeds the number of tenants.

2 There may be one or more tenants that receive local telephone service from a carrier other than Bellsouth, but it is
Broward County’s understanding that most if not all Airport tenants receive service from BellSouth. But no matter
which telecommunications company serves each respective tenant, the Airport absolutely does not provide any
telecommunications service to any tenant or itself.
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5. As discussed in greater detail herein, Broward County is in need of a declaration
from the Commission regarding the following questions:

a. whether BellSouth is entitled, by virtue of any provision of its Tariff, or by
any statute, rule, or order of the Commission, to use Broward County property for a switching
equipment building without Broward County's permission or, if such permission is granted,
without BellSouth paying compensation to Broward County for the use of such property; and

b. whether Broward County is required, by virtue of any provision of the
Bellsouth Tariff, or by any statute, rule, or order of the Commission, to pay BellSouth for
vacating the leased premises upon the expiration, in accordance with the terms of its Lease
Agreement with Broward County, or upon otherwise relocating the switching equipment
structure as may be required by the Lease Agreement.

The Property Lease
6. On or about July 21, 1983, Southern Bell entered into a Lease Agreement with
Broward County for 0.06 acres of property on the Airport grounds on which Southern Bell was
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to construct an “equipment building.” A copy of the Lease Agreement is attached hereto as
Exhibit 1. The purpose of the lease as agreed upon by Southern Bell, was “for the use and
benefit of the public without unjust discrimination” (Exhibit 1, page 2, section 1(b)), and “for the
purposes of providing a facility to house multiplex equipment to be used in [Southern Bell's]
subscriber carrier system and for no other purposes.” Exhibit 1, page 6, section 6(a).

7. In a contemporaneous letter from Southern Bell to Broward County, dated July
15, 1983, Southern Bell represented to Broward County that it was leasing the property “to place

a very small telephone switching equipment building called a SLC-96,” and that the building was

to be a “switching facility . . . to handle the telephone growth needs of the airport and its



immediate area.” A copy of the letter is attached hereto as Exhibit 2.

8. In recognition of the primacy of the use of the property for Airport purposes, the
parties to the Lease Agreement agreed that Broward County “reserves the right to further
develop or improve the landing area of the Airport as it sees fit, regardless of the desires or view
of [Southern Bell], and without interference or hindrance.” Exhibit 1, page 2, section 1(c). The
Lease Agreement further provides that Southern Bell “covenants and agrees to yield and deliver
peaceably to [Broward County] possession of the premises on the date of cessation of the letting,
whether such cessation be by termination, expiration or otherwise, promptly and in good
condition as at the commencement of the letting, reasonable wear and tear excepted.” Exhibit 1,
page 20, section 21.

9. The term of the ground lease was for 10 years, with a renewal option for an
additional 10 years. Exhibit 1, page 5, section 3. On January 18, 1993, the ten year option was
exercised by BellSouth by means of a letter, which stated that “[t]he property is being used to
house a small telephone switching equipment building, called a Subscriber Loop Carrier SLC
Hut....” A copy of the letter is attached as Exhibit 3.

10‘. Upon expiration of the lease and renewal period in 2003, the parties engaged in a
period of discussion as to the continued use of the property by BellSouth in light of an
assessment of the needs of the Airport for additional operational space. On June 18, 2003,
several months into the period of negotiation, and by which time Broward County had
determined that the space needs of the Airport would require relocation of the switching
equipment building, BellSouth first advised the County of its position that it was entitled to
occupy Broward County's property without permission from Broward County or compensation

to Broward County. A copy of the letter is attached as Exhibit 4. On August 19, 2003 the



parties agreed to a shorter term amendment to the lease of two years. BellSouth continued to pay
rent during the two year lease extension. A copy of Amendment No. 1 is attached hereto as
Exhibit 5.

11. On August 23, 20085, the parties entered into a second amendment to the lease to
extend the term to November 30, 2005. The obligation of BellSouth to pay rent was suspended
pending Broward County's “current investigation into the propriety of charging rent for the
leased premises. . ..” A copy of Amendment No. 2 is attached hereto as Exhibit 6.

12.  Finally, in order to allow for the completion of the investigation as to the
obligation of BellSouth to pay rent for the leased premises, BellSouth and Broward County
entered into a third amendment to the lease, extending the term to May 31, 2006, and retaining
the rent suspension provision from the second amendment. A copy of Amendment No. 3 is
attached hereto as Exhibit 7.

The “Maxihut”

13.  As it pertains to this case, the switching equipment building constructed by
BellSouth on the leased premises is generally referred to as a “Maxihut.” BellSouth’s network
wiring enters the Airport property and is routed into the Maxihut. As BellSouth has described it,
the equipment inside the Maxihut is distributed network switching and multiplexing equipment
which essentially multiplexes digital signals into individual circuits. The individual circuits
(copper wire pairs or fiber optic cable) exit the Maxihut and are routed throughout the Airport
property to each BellSouth customer’s demarcation point.

14.  The customer demarcation points are not in or associated with the Maxihut, but
are located at each customer’s individual point-of-presence, i.e., the network interface device or

cross connect block located in each customer’s telephone or equipment closet. The demarcation



point is the specific point at which the BellSouth network officially terminates and the
customer’s wiring responsibilities begin. In that regard, the Commission’s rules provide that:
“network facilities up to and including the demarcation point are part of the telephone network,
provided and maintained by the telecommunications company under tariff.” Rule 25-4.0345(3),
Florida Administrative Code; see generally, Rule 25-4.0345. Thus, BellSouth is solely
responsible for the maintenance and upkeep of all of the wiring that enters the Maxihut, all of the
wiring that exits the Maxihut, and all of the equipment inside the Maxihut.
BellSouth Tariff Provisions

15.  BellSouth has asserted that the provisions of its tariff serve to supersede the
provisions of the Lease Agreement requiring both payment of rent and surrender of the premises
upon expiration of the Agreement. The section of the BellSouth General Subscriber Services
Tariff (“Tariff”) that has been cited as the basis for BellSouth to place its Maxihut switching
equipment building on the Airport property, either without having to pay rent to the property
owner or requiring the property owner to pay the costs of relocation, is Section A2.3.9, which
provides:

A23.9 Floor Space, Electric Power and Operating at the

Subscriber's Premises
A. The subscriber is responsible for the provision
and maintenance, at his expense, of all suitable
space and floor arrangements required on his
premises for communication facilities provided by
the Company in connection with services furnished
to the subscriber by the Company. Suitable power
outlets and commercial power required for the
operation of such facilities shall be provided by, and
at the expense of, the subscriber.
B. All operating equipment required for the use of
communications facilities provided by the Company
at the subscriber's premises will be performed at the
expense of the subscriber, and must conform with
the operating practices and procedures of the
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Company to maintain a proper standard of service.
16. Section A1 of the Tariff defines a “Subscriber” as:

Any person, firm, partnership, corporation,
municipality, = cooperative = organization  or
governmental agency furnished communication
service by the Company under the provisions and
regulations of its tariff.

The term “subscriber” is synonymous with the otherwise undefined term “customer” as used
throughout the Tariff.
17.  Section Al. of the Tariff defines the term “Customer Premises” as:

the discrete real property owned, leased or
controlled by a customer for the customer's own
business or residential purposes.

18. Section A.1. of the Tariff defines the term “Demarcation Point” as follows:

Demarcation Point is the point of physical
interconnection (connecting block, terminal strip,
jack, protector or remote isolation device) between
the telephone network and the customer's premises
wiring. This point is part of the telephone network,
provided and maintained by the Company under
tariff, The location of this point is:

a. Single Line/Single Customer Building -
Either at the point of physical entry to the building
or a junction point as close as practicable to the
point of entry.

b. Single Line/Multi Customer Building -
Within the customer's premises at a point easily
accessed by the customer.

¢. Multi Line Systems - At a point within the
same room and within 25 feet of the FCC registered
terminal equipment.

The tariff definition of “demarcation point” is consistent with that found at Rule 25-4.0345(1),
F.A.C

19.  Pursuant to the tariff definition, the demarcation point is that point at which



BellSouth's responsibility for the telephone network ends, and the subscribers' responsibility
begins. The demarcation point is in almost all instances that pertain to BellSouth's customers at
the Airport, including Broward County, a cross connect panel in a utility closet inside the
customer's premises or otherwise relatively close to the customer’s telephone equipment. It is
not in the Maxihut. Therefore, there is nothing in the Tariff that establishes the Maxihut as a
subscriber demarcation point, and nothing that requires one of the 179 individual and separate
customers to provide space for the BellSouth switching facility at that customer's sole expense.
Suitable Space and Floor Arrangements

20.  Section A2.3.9 of the Tariff requires the subscriber/customer to provide suitable
space and floor arrangements on its premises for communication facilities provided by the
BellSouth. Broward County provides “suitable space and floor arrangements” on its premises
for the telecommunications facilities necessary for BellSouth to provide basic telephone service
to Broward County by providing BellSouth with access to standard point-of-presence telephone
“closets.” The numerous other independent BellSoufh customers that lease property at the
Airport also provide telephone “closets” at each of their individual customer premises.
Telephone “closets” are universally recognized as the fype of space that is necessary for the
placement of a telephone panel capable of receiving the incoming circuit, and providing a
convenient point at which responsibility and control for that incoming circuit can be transferred
to the customer. Those telephone “closets™ are, in accordance with the Tariff, provided rent free
to BellSouth and any relocation of them would be at the subscriber's expense.

21.  The Maxihut far exceeds anything necessary as “suitable space and floor
arrangements required on his premises for communication facilities provided by the Company in

connection with services furnished to the subscriber” as that phrase is used in the Tariff.



BellSouth uses the Maxihut as the switching station for numerous customers that lease property
at the Airport, not for service to individual subscribers. While Broward County is a subscriber to
BellSouth services at the Airport, it is but one of 179 subscribers, most of which have multiple
locations and one or more demarcation points for their service. Each of the Airport lessees
receive telephone service from BellSouth through separate subscriber agreements with
BellSouth. The lessees receive no telephone service from Broward County. BellSouth service to
Broward County is provisioned in the same manner as it is to all of the other BellSouth
customers at the Airport.

22.  Although the other BellSouth customers are lessees of Airport property, they are
separate subscribers for purposes of the tariff. In that regard, the Tariff definition of “subscriber”
is “[a]my person, firm, partnership, corporation, municipality, cooperative organization or
governmental agency furnished communication service by the Company under the provisions
and regulations of its tariff.” (e.s.) Likewise, “customer premises” specifically includes “the
discrete real property owned, leased or controlled by a customer for the customer's own
business . . . purposes.” (e.s.)

23. Thisisnota sifuation in which Broward County is the sole BellSouth customer,
providing telephone service to its lessees as part of a leasehold arrangement, as with “Shared
Tenant Services.” The Tariff defines “Shared Tenant Services” as “[t]he sharing or resale of a
common group of local exchange service access lines through a common switching or billing
arrangement to commercial tenants in a single building.” The tenants at the Airport receive local
telephone service from BellSouth through their own individual service arrangements and
demarcation points with BellSouth. Thus, Broward County is not a Shared Tenant Services

provider.



24.  If a subscriber fails to make “suitable space and floor arrangements” for the
demarcation point, the subscriber is not entitled to receive telephone service. The only entity
affected by such a decision is the individual subscriber. Because the Maxihut clearly serves
multiple, unaffiliated customers, it is BellSouth’s duty to make the necessary arrangements for
the placement of such network equipment at its expense. It is not Broward County’s duty or
obligation to make space available for the placement of BellSouth's network equipment. If
Broward County had such an obligation, then there is no limit on BellSouth’s ability to place
multiple Maxihut/DLC or other such network equipment on the Airport property, or even an
entire central office, without permission or compensation. If the Commission were to sanction
such a construction of the Tariff, then Bellsouth could place its network equipment on any
telephone subscriber’s property without regard to that subscriber’s property rights.

Removal Charges

25.  On October 17, 2005, BellSouth provided the Commission's General Counsel's
Office with a general analysis of its position on the Maxihut issue. The Tariff subsection relied
upon by BellSouth for the proposition that the County is obligated to pay for any relocation of
the Maxihut, subsection A5.2.2.F.1.¢e., is as follows:

Rearrangement and/or Removal Charges

When the Company is requested to move, change,
rearrange or remove existing plant, for which no
specific charge is quoted in this Tariff, the
person/company at whose request such move or
change is made will be required to bear the costs
incurred.

Where by statute, ordinance or other legal
requirement, existing aerial facilities are required to
be relocated underground, the Company will charge
the net cost attributable to such relocation to the
local exchange subscribers located within the

political subdivision or area affected by such
statute, or ordinance or other legal requirement.
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This nonrecurring charge, developed by dividing
the total rearrangement and/or removed cost by the
total number of subscribers affected by the
ordinance, would be billed as a one time charge via
the customer’s bill. All customers would have the
option of paying the full cost upfront or spreading
the cost over a specified agreed-to time period via
monthly payments.

26.  The provision cited above is entirely inapplicable to the situation in this case.
BellSouth, in citing subsection A5.2.2.F.1.e., neglected to advise the Commission of the scope of

Section A5.2.2. The applicability of Section AS5.2.2 is limited by the General provision section,

which provides that:
AS5.2.2 Liabilities, Charges and Payments for Special
Construction
A. General

1. The various charges and payments that apply

when the Company provides special construction

of facilities in accordance with a customer's

specific request are described as follows. The

customer must provide the Company with written

approval of all liabilities and charges prior to the

start of construction. If more than one condition

requiring special construction is involved, charges

for each condition apply. (emphasis supplied)
It is absolutely clear that the construction of the Maxihut was not special construction undertaken
at Broward County's request. Rather, it was construction undertaken at BellSouth's request, and
was construction undertaken not for Broward County, but “for the use and benefit of the public.”
Exhibit 1, page 2, section 1(b). Therefore, Section AS5.2.2., and its subsections, including
Section A5.2.2.F.1.e., are inapplicable to any consideration of the legal status of the Maxihut.

27. There is nothing in Florida law, the rules of the Commission, or the Tariff that

abrogates the provisions of a lease freely negotiated and voluntarily entered between two parties.

In this case, BellSouth entered into a Lease Agreement with Broward County for a specific term.
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The Lease Agreement provides that BellSouth is to “yield and deliver peaceably to [Broward
County] possession of the premises” upon expiration of the term of the Lease. Exhibit 1, page
20, section 21. The Tariff does not serve to impair that contractual relationship between
BellSouth and Broward County, such that BellSouth would be entitled to hold over without
payment, or extract payment from Broward County for surrendering the leased property.

Moving Charges

28.  As a part of the ongoing process to improve and modernize the Airport’s facilities
as required by the rules and regulations of the Federal Aviation Administration (“FAA”), the
Airport is in the process of undertaking various improvements. The Maxihut will have to be
moved from its present location at some point in order to fully implement the Airport
improvements in compliance with FAA requirements. In prior discussions with BellSouth
regarding the Airport improvement plan, BellSouth has refused to pay to move the Maxihut and
its associated network cables and equipment.

29.  As indicated previously, the signatory parties to the Lease Agreement, in
recognition of the primacy of the leased property for aviation related purposes, agreed that
Broward County “reserves the right to further develop or improve the landing area of the Airport
as it sees fit, regardless of the desires or view of [Southern Bell], and without interference or
hindrance.” (e.s.) Exhibit 1, page 2, section 1(c). Moreover, the parties agreed that the lease for
the Maxihut space “shall be subordinate to the provisions of any existing or future agreement
between [Broward County] and the UNITED STATES relative to the operation or maintenance
of the Airport . . . .” Exhibit 1, page 3, section 1(e).

30.  The Tariff cannot be construed to impair the contract between BellSouth and

Broward County, and cannot authorize BellSouth to interfere and hinder the development or
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improvement of the Airport property by holding over without payment, or by extracting payment
from Broward County for compliance with the terms it agreed to in its Lease regarding the
relocation of the Maxihut.

Rental Charges

31.  As set forth herein, Broward County only consented to allow BellSouth to use
Broward County's property upon the payment of reasonable rent, as would be required of any
business requesting use of Airport property. The payment of rent is a requirement not only of the
valid contract between BellSouth and Broward County, but is a requirement of the United States
Department of Transportation, Federal Aviation Administration.

32.  If the Commission concludes that Broward County is required to provide a no-
rent lease to BellSouth, that action would place Broward County in violation of Federal Aviation
Administration published policies and procedures regarding the use of airport property. The
federal Airport Improvement Act (49 U.S.C. §47107, et. seq.) prohibits the diversion of airport
revenues to non-airport uses, and requires that airports be as self-sustaining as possible. Pursuant
to that Act, the FAA published its Notice of Policies and Procedures Concerning the Use of
Airport Revenue, 64 Fed. Reg. 7696 et seq. (Feb. 16, 1999). Section VI of the policy provides
that:

Prohibited uses of airport revenue include but are not limited to:

8. Land rental to, or use of land by, the sponsor for
nonaeronautical purposes at less than fair market rental/market
value, except to the extent permitted by Section VIL.D of this
policy [related to public recreational and community uses]. [and]

9. Use of the land by the sponsor for aeronautical
purposes rent-free or for nominal rental rates, except to the extent
permitted by Section VILE of this policy [related to non-profit

aviation organizations).

64 Fed. Reg. 7720
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33.  Broward County asserts that the rules of the Commission, and tariffs approved by
the Commission, could not have been intended to not only impair private contracts freely entered
between parties, but to require the direct violation of federal policies regarding the administration
of airport property.

Declaratory Statement

34. A petition seeking a declaratory statement is appropriate when there is a need for
“resolving a controversy or answering questions or doubts concerning the applicability of
statutory provisions, rules, or orders over which the agency has authority.” Section 120.565(1),
Florida Statutes. A tariff, upon acceptance by the Commission, has the force and effect of law.
BellSouth Telecommunications, Inc. v. Jacobs, 834 So.2d 855, 859 (Fla. 2002). The
Commission has exclusive jurisdiction over the regulation of telecommunications companies.
Section 364.01(2), Fla. Stat. Thus, it is appropriate for the Commission to enter a declaratory
statement as to the applicability of the Tariff provisions to the particular circumstances described
herein.

35. Given the significant legal and financial impacts to Broward County that will
arise if Broward County is either compelled to give ‘its property rent-free to BellSouth, or to pay
BellSouth for the removal or relocation of its switching facility, Broward County is in need of a
declaratory statement to resolve questions or doubts as to how the BellSouth Tariff may apply to
Broward County's particular circumstances.

36.  The provisions of the BellSouth Tariff, which have been approved by the
Commission and which have the full force and effect of law, on which the declaratory judgment
is sought include the following:

a. Section Al - Definitions, including those for “Customer Premises,”
“Demarcation Point,” and “Subscriber.”
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b. Section A2.3.9 - Floor Space, Electric Power and Operating
at the Subscriber's Premises

C. Section A5.2.2 - Liabilities, Charges and Payments
for Special Construction

d. Section A5.2.2.A.1. - Liabilities, Charges and Payments for Special
Construction

€. Section A5.2.2.F.1.e. - Rearrangement and/or Removal Charges

37. Broward County is substantially affected by a construction of the BellSouth
General Subscriber Services Tariff that would require Broward County to provide Airport
property to BellSouth for its switching equipment building at no cost, or require Broward County
to pay to relocate the switching equipment building when required to implement Airport
improvements or to enforce the expiration and surrender provisions of the BellSouth lease. Such
a construction of the BellSouth
Tariff would allow BellSouth to expropriate Broward County property for its own use in direct
contravention of a valid and enforceable contract, freely negotiated and entered by BellSouth and
Broward County, would expose Broward County to unexpected and unnecessary financial
expenditures of public funcis, and would violate federal airport regulations. Such a construction
of the Tariff approved by the Commission would result in the impairment of the private contract
entered between BellSouth and Broward County, a result neither contemplated nor required by
the Tariff.

38.  BellSouth's argument that its Maxihut switching facility is a customer
demarcation point is completely belied by the definitions and language of the Tariff itself. In
addition, BellSouth's argument to the Commission is completely contrary to the specific

agreements made with Broward County at the time it sought the first amendment and extension
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of the term (Exhibit 4). That amendment was entered on August 19, 2003, well after the 1996
effective date of the relevant BellSouth Tariff provisions, acknowledged and adopted all of the
terms of the original Lease Agreement, accepted that BellSouth would have to pay rent for the
privilege of using Broward County's property for its switching facility, and specifically provided
that:

This document incorporates and includes all prior negotiations,

correspondence, conversations, agreements, and understandings

applicable to the matters contained herein and [BellSouth and

Broward County] agree that there are no commitments,

agreements, or understandings concerning the subject matter of

this document that are not contained in this document.

Accordingly, [BellSouth and Broward County] agree that no

deviation from the terms hereof shall be predicated upon any prior

representations or agreements, whether oral or written.
Exhibit 4, page 3, 7.

39.  Up to the expiration of the Lease Agreement in 2003, BellSouth recognized that
the Lease Agreement for the Maxihut was not controlled or affected by the Tariff, and that rental
payments for the use of the property were appropriate. It was only when Broward County sought
to enforce the terms of the Lease Agreement regarding the surrender of the premises at the
expiration of the lease that BellSouth advanced the argument that the switching facility was
actually a “demarcation point” for its telephone service to Airport customers. As set forth
herein, BellSouth's Tariff requires only that a customer provide a convenient demarcation point
at the site where service to the customer is delivered. It does not require a customer to support
and subsidize BellSouth's network switching facilities.

40. In addition to the lack of support for BellSouth's position in the Tariff, the

Commission should not place itself in the position of supporting or condoning BellSouth's naked

attempt to unilaterally abrogate its freely negotiated and agreed upon contractual arrangements
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for its network switching facilities. Such support could, at worst, constitute a governmentally
sanctioned taking of Broward County's property and, at best, constitute a governmental
impairment of Broward County's contractual Lease Agreement with BellSouth.

41.  For the reasons set forth herein, Broward County, Florida requests that the
Commission issue a Declaratory Statement:

a. that BellSouth is not entitled, by virtue of any provision of its Tariff, or by
any statute, rule, or order of the Commission, to use Broward County property for its switching
equipment building (the “Maxihut” or any other such equipment structure) without Broward
County's permission and, if such permission is granted, without paying compensation for such
use;

b. that BellSouth is not entitled, by virtue of any provision of its Tariff, or by
any statute, rule, or order of the Commission, to extract payment or relocation costs from
Broward County for vacating its leased premises in accordance with the terms of its valid Lease
Agreement with Broward County or to otherwise relocate the switching equipment building as
may be required by the Lease Agreement.

c. that nothing in the Tariff serves to abrogate the terms and conditions of the
Lease Agreement entered between BellSouth and Broward County, including amendments
thereto, that require the payment of rent to Broward County for the use of its property for the
term and amount called for in the Lease Agreement, and that Bellsouth is therefore required to
pay rent for its leasehold; and

d. that nothing in the Tariff serves to abrogate the terms and conditions of the
Lease Agreement entered between BellSouth and Broward County, including amendments

thereto, that govern the termination of the Lease Agreement and the surrender of the premises
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upon termination in the manner called for in the Lease Agreement.
WHEREFORE, Broward County, Florida respectfully requests that this Commission

grant the declaratory statement requested herein so as to prevent the impairment of its contractual

Lease Agreement with BellSouth.

FLOYD RYBELF, ESQ. N
Messer, Capharello & Self, P.A. \‘\\
215 South Mpnroe Street, Suite 701-*

Tallahassee, Florida 32301
Telephone - (850) 222-0720
E-mail - fself@lawfla.com

Counsel for Broward County, Florida
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¢ LEASE AGREEMENT

THIS AGREEMENT OF LEASE, made this 32 day of _Mar

19 §7 . by and between BROWARD COUNTY, a political subdivision of
the State of Florida, acting by and through its Board of County

Commissioners (hereinafter called the “COUNTY"), and having an

office 'in the County Courthouse, in the City of Fort Lauderdale,
County of Broward and State of Florida, and SOUTHERN BELL TELEPHONE

AND TELEGRAPH COMPANY organized under the laws of NEW YORK and

authorized to do business in the State of Florida (hereinafter

’

called the "LESSEE"), and having an office and place of business at
6451 NORTH FEDERAL HIGHWAY, ROOM 820 in the City of FORT LAUDERDALE
County of BROWARD and State of FLORIDA.

WITNESSETH THAT:

The COUNTY and the LESSEE, for and in consideration of the
rents, covenants and mutual agreements Thereinafter contained,
covenant and agree as followss

SECTION 1. LETTING

(a) The COUNTY hereby 1lets to the LESSEE and the LISSEE
hereby hires and takes from the COUNTY, at Fort Lauderdale-
Hollywood International Airport (sometimes hereinafter referrel
to as the "AIRPORT"), in the County of Broward, State of Florida,

the following described premises:

The lands shown on the plan hereto attached,
hereby made a part hereof and marked Exhibit "A"
together with all the fixtures, improvements and
other property located or to bhe located or to be
constructed therein or thereon, the said’ lands,
structures, fixtures, improvements and other
property being hereinafter collectively referred

to as the premises or more particularly
described as:

- LEGAL DESCRIPTION

A parcel of land in Section 28, Township 50
South, Range 42 East, said parcel being more
particularly described as follows: )
COMHENCE at the Northeast corner of said Section
28 said point having a Florida State Plane
Coordinate of N 634,741.787 and E 778,066.846,
East Zonej
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THENCE on a grid bearing of S 02°01'02" E along
the East line of Section 28 a distance of
1,411,773 feet to a point of intersection of the
centerline of S.W., 39th Street projected East
and the said East line of Section 28;

THENCE § 88°56'01" W along said projection along
said centerline a distance of 2,396.97 feet;

THENCE N 89°58'11" W along said centerline a
distance of 41.83 feet:

. THENCE & 00°01'49" W a distance of 30.00 feet. to
. a point on a 1line 30.00 South of and parallel
. with the centerline of said S.W. 3%th Street to
the POINT OF BEGINNING;
THENCE continue on the last described course a
distance of 45.00 feet to a point on a 1line

75.00 feet South of and parallel with the said
centerline of S.W. 39th Street;

THENCE S 89°58'l1" W along said parallel 1line a
distance of 85.14 feet;

THENCE N 45°03'4%9" E a distance of 63.74 feet to
a point on a line 30.00 feet South of and

parallel with ¢the centerline of said S.W. 39%th
Street; N

THENCE N 89°58'l1"w along said parallel 1line a
distance of 40.00 feet to the POINT OF
BEGINNING.

said land situate within Broward County,
Florida, containing 0.06 Acres, more or less.
According to survey copies of which 1is attached hereto as Exhibit
"g*", and as prepared by the Office of Williams, Hatfield and
Stoner, Inc.

(b) The LESSEE agrees to operate the premises leased for the
use and benefit of the public without unjust discrimination., It is
understood and agreed that nothing herein contained shall be
construed to grant or authorize the granting of an exclusive right
within the meaning of Section 308 of the Federal Aviation Act.

{c) The COUNTY reserves the right to further develop or im-

.~ prove the landing area of the Airport as it sees fit, regardless of
the desires or view of the LESSEE, and without interference or

hindrance.
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(d) The COUNTY reserves the right to take any action 1t
considers necessary to protect the aerfal approaches of the Airport
against obstruction, together with the right to prevent the LESSEE
from erectinz or permitting to be erected any building or other
structure on the Airport which, in the opinfion of the CODUNTY, would
1imit the wusefulness of the Alrport or constitute a hazard to

aircraft.

(e) This Lease shall be subordinate to the provisions of any
existin; or future agreement between the COUNTY and th; UNITED
STATES ;elative to the operation or maintenance of the Alrport, the
execution of which has been or may be required as a condition

precedent to the expenditure of TFederal funds for the development

of the Airport.

(f) Except to the extent required for the performance of any
of the obligations of the LESSEE hereunder, nothing contained 1in
this Agreement shall grant to:the LESSEE any rights whatsoever in
the air space above the premises other than those rizhts which are
subject to Federal Aviation Regulations currently or subseguently
effective.

(g) The COUNTY reserves unto itself, 1ts successors, and
assizns for the use and benefits of the public, a right of flight
for the passage of alrcraft in the airspace above the surface of
the real property hereinafter described together with the right to
cause in said airspace such noise‘ as may be inherent in the
operations of aircraft, now known or hereafter used, for navigation
of or flight in the said airspace, and for sald airspace for
landing on, taking off from or operating on the Alrport.

. (n) The LESSEE expressly agrees for i1teelf, its successors
and assigns, to restrict the height of structures, objects of
natural growth and other obstructions on the hereinafter described

real property to such a height so as to comply with Federal

Aviation Regulation, Part 77.
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(1) The LESSEE expressly agrees for 1itself, 4its successors

and assigns, to prevent any use of the herelinafter described real
property which would interfere with or adversely affect the
operation or maintenance of the airport, or otherwise constitute an

Adrport hazard.

SECTION 2. CONSTRUCTION BY THE LESSEE

The LESSEE agrees to construct on the demised premises facili-

-

ties consisting, among other things, of:
1. 24" x 10' egquipment building.

2. Associated pavements, utilities, lighting, landscapinz,
and fencing.

The LESSEE covenants and agrees to expend, through payments to

third parties for work done, services rendered or materials fur-

nished in respect to any such facilities, not 1less than FIFTY

THOUSAND _ AND  =—-cesocommoooocosooocecaccccmeoc———e ~mmmmmman 00/100

($50,000.00) Dollars., Prior ~to the commencement of construction

of any facilities on the demised premises, the LESSEE shall subnmit
to the COUNTY for the COUNTY's approval, complete plans and

specifications therefor. The COUNTY may refuse to zrant approval,

1f, in dits opinion, any of the proposed facllities laid out as

indicated by the LESSEE on such plans or the proposed faclilities as

shown as such plans and speciffcations (all of which shall be in
such detail as may reasonably permit the COUNTY to make a

determination as to whether the standards hereinafter referred to

are met):

(1) will be structurally unsound or unsafe or’
hazardous foryRUKKKXXHKXHDEIXY, or ‘
its intended use, _
(2) will not provide sufficlent clearancéd for
. taxiways, runways and aprons, or

(3) are designed for use for purposes other than
those permitted under Section & hereof, or -

(4) will not provide protection for run-way areas
with proper sound baffles, or

(5) will not comply with the provislons of the deed
under which the COUNTY acquired its title to
FT LAUDERDALE-NOLLYWQOD INTERNATIONAL AIRPORT
from the UNITED STATES OF AMERICA.

Upon approval of such plans and specificatlons by the COUNTY
(it being understood that such plans and specifications shall be
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'éeemed approved by » COUNTY for all purpose ereot 1ir
shall not have.disapproved in writing to the LESSEE any such blans
and specifications within thirty (30) days after they have been
duly submitted to the COUNTY hereunder), the LESSER may proceed to
construct, at 1its own expense, the facilities for which such plans
and specifications have been so approved in accordance therewith.

The COUNTY may, upoﬁ sixty (60) days notice {in writing, cancel

this Agreement 1if, by August 31, 1984 the LESSEE shall aot

have expended at 1least FIFTY THOUSAND =—------ e ———————— 00/100

($50,000.00) Dollars on facilities as hereinabove required. LESSEE
covenants and agrees to so expend these amounts by the dates set
foréh above, LESSEE shall submit from a Certified Public Accountant

a written statement of LESSEE's expenditures made on the reguired

construction.

Except as set forth in Section 23
A all structures, pavements and other permanent {mproveaents

constructed on the premises leased shall become the property of the
COUNTIY at the expiration of the Lease or other termination as
provided herein.

SECTION 3. TERM

The term of the letting shall commence on Septembér 1, 1983,
and shall exﬁire on August 31, 1993, provided however, that LESSTE
shall have the option to extend the agreement for the period of
September 1, 1993 wuntil August 31, 2003, upon ninety (90) days
prior written notice under the same terms and conditions except
that the rental rate shall be es&ablished as set forth in Section 4
below.

SECTION 4. RENTAL )

(a) Rent for the two-year period commencing September 1, 1983
and ending August 31, 1985 shall be FIVE HUNDRED~TWENTY-THREE AXD
00/100 ($523.00) Dollars per annum.

(b) The annual rent for the period commencing September 1,
1985 and ending August 31, 1987 shall be computed by-adding to the
annual rental of Five Hundred and 00/100 ($523.00) Dollars, a per-
centage equal to the percentage Iincrease in the United States De-
partment of Labor Consumer Price Index~Unfited States City Averaze
(all items) for the period frow June, 1983 to June, 1985.
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(e} Annual rent for each succeeding two-year period shall be

increased by applyinmg the percentage increase in the Consuner Price

Index computed for the immediate prior two (2) years period, such

two (2) years pericd shall "end 1in the month of June inmmediately
prior to the end of each succeeding two year period.
(4d) A decrease in the Consumer Price Index shzll not vresul:

in any decrease ln annual rent.

SECTION 5. ALTERATIONS OF APPROVED FACILITIES

Th§ LESSEE shall not, except to the extent or on the condi-
tions expressed in any wailver given in writing to the LESSEE which,

however, the COUNTY shall be under no oblizations to gilve, nake any

alterations, modifications or replacements to any lities con-

other than its equipment

2 e
structed on the demised premisesAunless the LESSEE rst have

submitted to the COUNTY complete plans and specifications covering
any proposed alterations, modifications or replacements and the
COUNTIY shall have approved sucﬁ plans and specifications, provided,
however, that 1if the COUNTY shall not have disapproved in'wtiting
to the LESSEE any such complete plans and specifications submitred
to the COUNTY within sixty (60) days from the date of submission
thereof, such complete plans and specifications shall be deened

approved by the COUNTY.

SECTION 6. RIGHTS AND USES OF THE LESSEE

(a) The LESSEE in connection with its business may use the
premises for the purposes of providing a facllity to house multiplex
equipment to be used in LESSEE's subscriber carrier system and for
no other purposes.

(b) LESSEE shall be required to obtain Federal Aviation
Administration approval prior to installing any frequencies in the
VHF /UHF bands. Frequency restrictions are set forth in Section
7(0) below. .

SECTION 7. OBLIGATIONS OF THE LESSEE

{a) The LESSEE, covenants and agrees to observe and obey, and
to regquire 1its officers, employees, pguests, Invitees and those
doing business with 1t, to observe and obey such reasonable rules
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and rezuvlations of the COUNTY (fncluding amendme. . and supplenments
thereto) for the government of the conduct and operations of the
LESSEE and others on the premises as may from time to time during
the 1letting be promulgated by the COUNTY for reasons of safety,
health or sanitation and good order. The obligation of the LESSESE
to require such observance and obedience on the part of its guests,
invitees, and business visitors shall pertain only while such per-
sons are on the premises.

(b) The LESSEE shall conduct 1its operation hereunder {in an
orderly and proper manner, considering the nature of such ‘operation
so as;not to unreasonably annoy, disturb, endanger or be offensive
to others at the Airport.

(e) The LESSEE shall take all reasonable measures:

1. To reduce to a minimum vibrations tending to damage any

equipment, structure, building or portion of a building
which 1s on the premises or is a part thereof, or is

located elsewhere on the Alrport; and

2. To keep the sound level of {its operation as low as
possible. :

(a) The LESSEE shall, éithin reason, control the conduct,
demeanor and appearance of 1its employees, invitees, and 5f those
doing business with 1t and, upon objection from the COUNTY
concerning the conduct, demeanor and appearance of any such

persons, shall immediately take all reasonable steps necessary to
remove the cause of objection.

(e) The LESSEE shall remove from the Airport or otherwise
dispose of in a manner approved by the Manager af the Alrport all
garbage, debris and other waste materials (whether solid or liquid)
arising out of 1ts occupancy of the premise or out of its
operations. Any of which may be temporarily stored im the open,
shall be kept in sultable garbage and waste receptacles, the same
to be made of metal and equipped with tight-fitting covers and to
be of a design safely and properly to contain whatever material may

be placed therein. The LESSEE shall wuse extreme care when

effecting removal of all such waste.
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(f) The LESSEE .11 commit no unlawful sance, waste or

: injury on the premise and shall not do or permit to be doﬁe
anything which may Tesult in the creation or conmission or
maintenance of such nuisance, waste or injury on the premises.

{(g) The LESSEE shall not do or permit to be done any act or
thing upon the premises any obnoxious odors or smokes or noxlous
gases Or Vapors.

{h) The LESSEE shall not do or permit to be done anything
which may interfere with the effectiveness or accessibility of the
drainage and sewage system, fire protection system, sprinkler

system, alarm system, fire hydrants and hoses, if any, installed or
1ocateé on or in the premises.

(i) The LESSEE shall not overload any floor or paved area on
the prenises and shall repair any floor, 1including supporting
members, and any paved area damaged by overloading.

(j) The LESSEE shall not do or permit to be done any act or
thinz upon the premises:

1. which will invalidate‘or conflict with any fire insurance
policies covering the premises or any part thereof or
other contiguous premises at the Airport; or

2. which may constitute an extra-hazardous condition so as
to increase the risks normally attendant upon the
operations permitted by this Agreement.

(k) The LESSEE shall not keep or store during any 24-hour
period flzmmable liquids within any covered and enclosed portion of
the premises in excess of the LESSEE's working requirements during
the said 24-hour period. Any such ligquids haviang a flash point of
less than 110°F. shall be kept and stored in safety containers of a
type approved by the Underwriters Laboratories.

(1) The LESSEE shall not fuel or defuel equipment 1in the
covered and enclosed portions of the premises without approval of
the Manager of the Airport, provided, however, that the LESSEE
shall not be prohibited from using gasoline or other fuel in such
enclosed portions where necessary inm repairing and testing compo-
nent parts and, in such event, the LESSEE shall take all pre-
cautions reasonably necessary to minimize the hazard created by
such use.
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(m) From‘time to time and as often as reasonably required by
the COUNTY, the ULESSEE shall conduct pressure, water flow, and
other appropriate tests of §§ ¥ fire extinguishing system and
apparatus which constitutes a part of the prenmises.

(n) The LESSEE shall not start or operate any engine or any
{tem of automotive equipment in any enclesed and covered space on
the premises unless such engineer is equipped with a proper spark-
arresting device which has been approved by the COUNTY.

{0) Frequency protection shall be provided within the avia-
tion air/ground VHF frequency band of 118-MH, and the UHF }requency
band ;f 224-400 MH,, Such restrictions are pronulgated by the
Federal Aviation Administration for the vicinity of the FAA Remote
Receiver facility. Area of restriction {s depicted on Exhibit “A".

SECTION 8. INGRESS AND EGRESS

(a) The LESSEE, its contractors, suppliers of material and
furnishers of services, shall have the right of ingress and egress
via appropriate public way to be used In common with others having
rights of passage within the Afrpott, provided that the COUXNTY may,
from time to time, substitute other means of 1ingress and egress so
long as an alternate adequate means of ingres§ and egress 1s avail=-
able.

(b) The COUNTY may at any time temporarily permanently close
or consent to or request the closing of any such roadway, or other
areas at the Airport presently or hereafter used as such, s0 long as
a means of ingress and and egréss reasonably equivalent to that
provided in sub-paragraph (a) above is concurrently made available
to the LESSEE. The LESSEE thereby releases and discharges the
COUNTY, its successors and assigns, of and from any and all claims,
demands or causes of action which the LESSEE may now or at any time
hereafter have against any of the foregoing arising or alleged to
arise out of the closing of any street, roadway, or other area used
as such, whether within or outside the Alrport, provided that the
COUNTY makes available to the LESSEE a means of Iingress and egress

reasonably equivalent to that provided in sub-paragraph (a) above.
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SECTION 9. COMPL1..«.CE WITH GOVERNMENTAL PROC. JRES

(a) The LESSREE shall comply with all laws and ordinances and

zovernamental rules, rezulations and orders now or at any time

during the term of this Llease which as a matter of law are

applicable to or which affect the operation of the LE3SZE at the
preunises hereunder.

(b) The obligation of the LESSEE to comply with zovernmental
requirements 1is provided herein for the purpose of assuring proper
safeguards for the protection of person and property on the pre-
mises. _ Such provision 1s not to be construed as a submission by

the COUNTY to the application itself of such requirements or any of

then.

SECTION 10. CARE, MAINTENANCE AND REPAIR BY THE LESSEE

The LESSEE shall throughout the term of this Lease assume the
entire responsibility and shall relieve the COUNTY from all respon-
sibility for all repair and maintenance whatsoever in the premises,
whether such repair or wmaintenance be ordinary or extraordinary,
structural or otherwise, and w?thout limiting the generaiity here-
of, shall:

(a) Keep at all times 1inm a clean and orderly condition and
appearance the premises and all the LESSEE's fixtures, egquipment
and personal property which are located in any part of the premises
which is open to or visible by the general publiec.

(b) Provide and maintain all obstruction lights and similar
devices, fire protection and safety equipment and all other equip-
ment of every kind and nature required by any law, rule, order,
ordinance, resolution or regulation of any competent authority.

(c) The LESSEE shall repair any damage to the paving or other
surface of the premises caused by any oil, gasoline, grease, lubri-
cants or other flammable liquids and substances having a corroslive
or detrimental effect thereon.

(d) At all times during the letting take such a;ti-erosion
measures, Includipg but not limited to the planting and replanting
of grasses with respect to all portions of the premises not paved

or built upon.
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(e) The LESSEE shall be rvesponsible for the maintenance and
repair of all utilities services lines except common utilities, {f
any, 1including but not limited to service lines for the supply of
water, gas service 1lines, electrical power and telephone conduits
and lines, sanitary sewers and storm sewers which are now or which
may be subsequently located upon the prewises leased to the LESSEE
and used by the LESSEE exclusively.

In the event the LESSEE fails in any material respect to com-
mence 80 to maintain, clean, repair, replace, rebuild or péint with
in a period of sixty (60) days after notice from the COUNTY to do
s0 1Iin the event that the said notice specifies that the required
work to be accomplished by the LESSEE includes wmaintenance and/or
repalr other than preventive naintenance; or withian a period of one
hundred eighty (180) days 1f the said notice specifies that the
work to be accomplished by the LESSEE involves preventive mainte-
nance only; or fails in any material respect diligently to continue
to completion of the repair, réplacement, rebuilding or paintiang of
all the premises vrequired to be repaired, replaced, reﬁuilt or
painted by the LESSEE under the terms of this Agreement, the COUXNTY
may, at its option, and in addition to any other remedies which may
be available to 1it, repair, replace, rebuild or paint all or any

part of the premises included 1in the said notice and the cost

thereof shall be payable by t;: LE on demand.
7
SECTION 11. INSURANCE LESSE & sélf-insured as to all risks which

The

I1RSSEE shall Jdi.xdag

it may incur under this lease,

insured td~fLhe extent of not less than eighty (BO0Z) percept”of the

insurable replacedent value thereof, all building Btructures, fix-

tures and equipment (excé fixtures, equipment the title to

which 1s not to be vested in the>€QUNTY) on the premises leased to

the LESSEE azainst such

azards and rist

as may now or .in the

future be includéd under

the Standard Form of

e and Extended

Coverage insurance policy of the State of Florida and al?s. against ,”%;r

___E_h,e__f_e_;;w_i_ns La:r:x-r!: and rialeas
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watey of any other su..tance discharge from any art of the fir
proteation equipment for the LESSEE's premises or for adjoining
premise&; collapse or fall of tanks forming part of such fire/ pro-
tective ejuipment or the component parts or supports of such Fanks.
{b) Damaze caused by such perils and hazards as may /now or in
the future bR 1included under any Boller and Machinery gollicy filed
with and approved by the Insurance Conmmissioner of/the State of
florida, or 1if here be no such policy so filed,/ then reasonablsz
coverage against perils and hazards occasioned by the exlstence and
operation of such bpilers, provided that the /LESSEE shall be rea-
quired; to wmaintain \such 1insurance only ith respect to such

buildings and structures\in which boilars afe installed.

All policies of such\ insurance and/ renewals thereonf shall in-

sure the COUNTY and the LKSSEE as tHeir interest may appear, and

shall provide that the loss if aMfiy, shall be adjusted with and
payable to the COUNTY, except\ag otherwise provided in Section 12

hereof.

In the event the ptemis:s\or any part thereof shall be damaged
by any casualty against which insurapce 1s carried pursuant.to this
Section, and 1f such losf is to be adusted with and payable to the
COUNTY, the LESSEE shall promptly furnigh to the COUNTY such infor-

mation and data as }ﬁ; be necessary to e¥jahle the COUNTY to adjust

the loss.

The LESSEE /cgvenants and agrees to pro e and keep in force a

Comprehensive eneral Publie Liability aynd Property Danage

Insurance Poliky to dinclude Independent Contradtors. Such pudblic

liability and Property Damage coverage shall bh not less than

($1,000,000 Dollars combined single 1limit indemniying Southern

Bell Telephone and Telegraph Company and the COUNTYY as their

interest/s may appear against publlc liability and propetty damage

claims/ and to furnish the COUNTY at all times with an aQ}&opriate

cert{ficate from the insurance carrier showing such insurance be
in /force. A1l such certificates 1s to name COUNTY as an additional

igdsured.

The foresald insurance shall be writtean by companies autho-

wizlzed-to do-business—in-the State-of-Floriday

A NS
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Y——-—Q—h—é——p@l—i—@-«i&&——er—c—e{—tiﬁ—i”"""* raprmuxnring_raijj insurance —shall

Jdelivered by the LESSEE to the COUNTY and cach policy or certi

avidenc \gi\payment of the premium thereon and also an end
nJj

obligati

in insurance company to furnish the COUNT ten (10)

days' notice

in advance of the cancellation of the Ansurance evi-

denced by said olicy or certificates. Rengwal policies or

at least ten (10)

to renew.
wWhen such policies or cert

LESSEE to the COUNTY as aforesaj and at any time or tinses there-

after, the COUNTY may notif the LESSEE in writing that, in the

opinion of the COUNTY, ¢t insurance represented thereby does not

conform to the provisighs of this Section 1 either because of the

amount or because the insurance company or r any other reasosn,

and thie LESSEE 4hall have thirty (30)

days in whigch to cure this

alleged def If such notice is not given by the OUNTY to the

¥thin thirty (30) days following the receipt ol any such

or certificate, then the insurance represented thereby shall

N,
1.3, Y
I V-SRr

SECTION 12. DAMAGE TO OR DESTRUCTION OF PREMISES

{a) Removal of Debris. If the premises or any part thereof

shall be damaged by fire, the elements, the public enemy or other
casualty, the LESSEE shall promptly remove all debris resulting
from such damage from the premises, and to the extent, if any, that
the removal of debris under such circumstance is coverad by in-
surance, the proceeds thereof shall be made available to the LESSEE
for such purpose, )

(b} Minor Damage. If the premises, or any part thereof shall
be damaged by fire, the elements, the public enemy or other
Casualty-—bu%—4%NL—¥G&40¥35—~H€%eﬂaﬂ%éb%é—*ﬁ?—ﬁﬁHﬁﬁb%e4f%?;; remises

shall be repaired with due diligence in accordance with the plans

and specifications for the premises as they existed prior to such
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damayge by and at the expense of the LESSEE and, if such danage is

covered by insurance, the proceeds thereof shall be made available

to the LESSEE for that purpose.

——de}- - Major—Damage —£o--or-Destruction-—of—the- Premises~—If—the--

the elements, the public enemy or other casualty as to be /n- 'a

tenantable or unusable, then:

rdance with the plans and specifications as/the same
isted prior to such damage or destructions provided

the LESSEE within forty~five (45) days after the oc-
currence of such damage or destruction otifies the
in writing that it elects to exercjSe its optien
he necessary repairs or replacenments. If the
lects to make such repairs or /replacements it
shall do\ so with reasonable dispatch and, if such des-
truction Rr damaged was covered by ipsurance, the pro-

ceeds thervwof shall be adjusted witl and paid to the
LESSEE.

2. If the LESSEE\ fails to notify the/ COUNTY in writing of
its intention ¥ make the necessary repairs or replace-
ments within thé, forty-five (45) day period provided in
sub-paragraph (l)\ of this subdj¥ision (¢}, or if within
the said forty-fi (45) day period the LESSEE: notifies

repairs or replacemelts, the COUNTY may at its eles-
tion make such repair eplacements provided that the
COUNTY notifies the L of its election to do within
thirty (30) days following the expiration of the said
forty-five (45) day peridd. TIf the COUNTY elects to make
such repairs or replacefients, it shall do so with reason-
able dispatch and withdut st to the LESSEE, ‘except that
if such destruction /c':r damaye was covered by insurance,
the proceeds thereof shall be adjusted with and paid to
the COUNTY. /

3. In the event th /restoration i8 made pursuant to either
sub-paragraphs A1) or (2) of this subdivision (¢) of
Section 11 hergof, the rent shall \abate from the date of
the damage or destruction until the premises have been
placed in usable condition. Such, abatement shall be
made pursuant to Paragraph (a) of Sectign 30 hereof.

4. In the eyent that neither of the two
make such repairs an replacements, then
terminate either at the expiration of se
days frfom the occurrence of such destructio
at tQ expiration of thirty (30) days foll
of ndtice by the COUNTY from the LESSEE thab "the LESSEE
doed not elect to repair or replace such dam \X which-
ever date occurs soonar; and in any such eventx he pro-
c¢eds of insurance applicable to the damage or\degstruc-
}:ion (other than the proceeds applicable to debris\;emo-—

4al) shall be distributed between the LESSEE and’ the

/ COUNTY as their interest may appear. The interest of f\txe

LESSEE shall not exceed its unamortized investment thera-

in, as defined in Section 31, Paragraph (j) thereof; ih.

such event, the payment of rentals shall terminate as of -

Lthae-date—of-the r\:m:g.: oL Ame#-vuno-i_nn'

arties elects to
is Lease shall
nty=-£five (75)
or damage or
ing receipt

2
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SECTION 13, INDEMNITY

The LESSEE shall indemnify and hold harmless the CoUnTY,
its Comnissioners, officers, employees and represantatives, $rom
and against all claims and demands of all persons, including dut
not limited to claims and demands for death or personal injaries »r
for property damages arising out of the use or occupancy of the
prenises of the LESSEE or with its consent nr out of any acts or
omiss-ions of others upon the premises with the consent of the
LESSE',E, or arising or resulting from any breach or default hy the
LESSEE if any of the obligations or duties assumed by or imposed
upon it under this Lease, including provisions within the Deed fronm
which the COUNTY derives its rights in the Airport; or indemnifi-
cation arising by operation of law.

SECTION 14. SIGNS

(a) Except with the prior written approval of the COUNTY, the
LESSEE shall not erect, maintain or display any signs. or any ad-
vertising at or on the exterior parts of the premises or in the
prenises so as to be visible from outside the premises.

(b} Upon the expiration or termination of the letting, the
LESSEE shall remove, obliterate or paint out, as the COUNTY may
direct, any and all signs and advertising on the premises and, in
connection therewith, shall restore the portion of the premisges
affected by such signs or advertising to the same condition as the
same existed prior to the placing thereon of such signs or adver-
tising. 1In the event of a failure on the part of the LESSEE so to
remove, obliterate or paint out each and every sign or advertising
and so to restore the premises and the Aifport, the COUNTY may per-
form the necessary work and the LESSEE shall pay the costs thereof
to the COUNTY on demand.

SECTION 15. OBSTRUCTION LIGHTS

The LESSEE shall install, maintain and oparate at its own ex-
pense such obstruction lights on the premises as the Federal Avia-
tion Administration may direct or as the Airport Manager may rea-

sonably direct, and shall energize such lights daily for a period

GC Form 46~15
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commencing thirty miputes after sunrise and for such other paricd

(91

as may be dJdirected or requested by the Control Tower of the Air-

port.

SECTION 16, ADDITIONAL RENT AND CHARGES

If the COUNTY is required or elects to pay any sum or 3uas Or
incurs any obligations or expense by reason of the failure, neylect
i

or refusal of the LESSEE to perform or fulfill any one or aore

the conditions, covenants or agreements contained in

this Ajreement
or &s a result of any act or omission of the LESSEE contrary t>
said conditions, covenants and agreement, the LESSEE agrees to pay
the sum or sums so paid or the expense so incurred, including 211
interest, costs, damages and penalties, and the same may be added
any installment of rent thereafter due hereunder and each and every
part of the same shall be and become additional rent rascoverable oDy
the COUNTY in the same manner and with like remedies as if it were
originally a part of the rent as set forth in Section 4 hereof.

SECTION 17. RIGHTS OF ENTRY RESERVED

(a) The COUNTY, by its officers, employees, adents, re-
presentatives and contractors shall have the right at all rzason-
abla times to enter upon the premises for the purpose of inspecting
the same, for observing the performance by the LESSEE of its obli-
gations under this Agreement and for the doing of any act or thing

which the COUNTY may be obligated or have the right to do under

this Agreement or otherwise. *

g

<t Witheut—initing—the-
COUNTY, its officers, employees, agents, representatives

shall have

own benefit or for é4$[/

the Airport, to maintain

tractors and'fugg}shers of utilities and other servic
the right, at its own_costs and expense, for i

the benefit of others than-the LESSEE

N

existing and future utiliti;/fighanical, electrical and other s&;;:£>

tems and to enter upiz/fﬁg/ remise;\;;\all\ifasonable times to make
such repairs, /jiglgcements or alterations thereto as may, in the

opinio:/si/;he COUNTY, be deemed necessary or advisable and from

time time to construct or install over, in or under the premises
’*SUG*——SYStemS~u0¢_panh&—theceoﬁ-and_~hx_counection.&dihmsuchwaaihn.
fﬁf *Notwithstanding the above, access to LESSEE'S equipment structure shall be
premi -upon notice to LESSEE and in accompanyment with an authorized
drm 46~16 representative of LESSEE, except in emergency situations which
3/17/77 require COUNTY'S immediate ACCESS,
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tenanse ~£0:muse: he-prestue s forateS 8Saitx o bberopa ptsconfouthe A ]

port otherwise not conveniently accessidlej provided, haowever,
in the exercise of such rights of access, repair, altearation/ur

(S
construchion the COUNTY shall not unreasonably lnterfere/«ith
actual use agi\occupancy of the premises by the LEISSEE.

(c) In “the event that any personal property/of the LES
shall obstruct tke access of the COUNTY, its officers, enploye
agents or contractdgs to any of the existing” or future _utili
mechanigal, electricalN\and other systems apd thus shall interf
with the inspection, maingenance or repa¥r of any such systen,
LESSEE shall move such property, as/directed by the COUNTY,
order that access may be had ts the¢  system or part thereof for
inspection, maintenance or repaiy,\ and if the LESSEE shall fail
do so remove such property after digection from the COUNTY to

so, the COUNTY may move 1t/and the LES3EE hereby agrees to pay
cost of such umoving upon Memand.-
(4> At any tin and from time to time during the ordin

business hours witlin the six (6) months next pteceding the expi

tinn of the 1lgtting, the COUNTY, by 1its sagent and enplove

whether or popHt accompanied by prospective LESSEES, \occupiers
users of fhe premises, shall have the right to enter hereon

the pupfose of exhibiting and viewing all parts of the me

SEE
es,
ty,
are

the

its
o]
do

the

ary
ra=-
es,

or

durizg such six-month period the COUNTY may place and maint;ig\on

tWe premises the ususal "To Let" signs, which signs the LES

" " k. & o a - 1 P

™
SEx

Y
oS3t tTomnT

(e) If, during the last month of the letting, the LESSEE

shall have removed all or substantially all of {ts property from

the premises, the COUNTY may immediately enter and alter, renovate

and redecorate the premises.

(£) The exercise of any or all of the foregoing rights by the

COUNTY or others shall not be or be construed to be an eviction

of

the LESSEE nor be made the grounds for any abatement of rental nor

any clainm or demend for damages, consequential or otherwise.

§9,5933 46-17
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SECTION 18. ASSIGNMENT OR SUBI.EASE

{(a} The LESSEE covenants and agrees that it will not sell,
convey, transfer, mortgaye, pledge or assign this Agraement or any
part thereof, or any rights created tharehby, or sublst the pramises
coverad by this Lease or any part thereof without the prior written
consent of the COUNTY, which consent will not be unreasonable arbi-
trary withheld.

(b} 1IE, without the prior written consent of the COUNTY, thne
LESSEE “assigns, sells, conveys, transfers, mortgages, pfedges or
sublets in violation of subdivision (a) of this Section, of if the
premises are occupied by anybody other than the LESSEE, the COUNTY
may collect rent from any assigns, sublessee or anyone who claims =z
right to this Agreement or lettinyg or who occupies the premises,
and the COUNTY shall apply the net amount collected to the rental
herein reserved; but no such collection shall be deemed a waiver by
the COUNTY of the covenants contained in subdivision (a) of this
Section or any acceptance by the COUNTY of any such ass;gnee or

sublessee.

SECTION 19. TERMINATION BY THE COUNTY

(a) If any one or more of the following events shall occur,

that is to say:

1. The LESSEE shall take the benefit of any present or
future insolvency statute or shall make a general asign-
ment for the benefit of creditors or file a voluntary
petition in bankruptcy or a petition or answer seeking an
arrangement or its reorganization or the readjustment of
its indebtedness under the Federal bankruptcy 1laws or
under any other law or statute of the United States or
any State thereof, or consent to the appointment of a
receiver, trustee or liquidator of all or substantially
all of its property; or

2. By order or decree of a court the LESSEE shall be ad-
judged bankrupt or an order shall be made approving a
petition filed by any of its creditors or, if the LESSEE
is a corporation, by any of the stockholders of the
LESSEE, seeking its reorganization or the readjustment of
its indebtedness under the Federal bankruptcy laws or
under any law or statutes of the United States or of any
State thereof, provided that if any such judgment or
order is stayed or vacated within sixty (60) days after
the entry thereof, any notice of cancellation shall be
and become null, void, and of no effect; or

GC Form 46-18
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3. By or pursuant to or under authority of any lejislative
act, resolution or rule or any order or decree of any
court or govermnental board, agency or officer having
jurisdiction, a vreceiver, trustee or liguidator shall
take possession or control of all or substantially all of
the property of the LESSEE, and such possession or con-
trol shall continue in effect for a period of sixty (60)
days; or

4. The LESSEE shall wvolantarily abandon, desert or vacate

the premises or discontinue its operation at the Airport;
or

5. Any lien is filed against the premises because of any act
or omission of the LESSEE and is not removed or the
COUNTY adequately secured by bond or otherwise, within

ninety (90) days after the LESSEE has received notice
thereof; or

6. The LESSEE shall fail duly and punctually to pay the ren-
tals or to make any other payment required hereunder whan
due to the COUNTY, and shall continue in its failure to
pay rentals or to make any other payments required hare~
under for a period of ten (10) days after receipt of no-
tice by it from the COUNTY to make such payments; or

7. The LESSEE shall fail to keep, perform and observe each
and every other préemise, covenant and agreement set forth
in this Agreement on its part to bhe kept, performed or
observed within forty-five (45) days after receipt of
notice of default thereunder from the COUNTY (except
where fulfillment of. its obligation reguires activity
over a period of time and the LESSEE shall have commenced
to perform whatever may be required for fulfillment with-
in forty~-five (45) days after receipt of notice and con-
tinues such performance without intarruption and except
where fulfillment is prevented by causes beyond its con-
trol); then upon the occurrence of any such event or at
any time thereafter during the continuance thereof, the
COUNTY may, by forty-five (45) days' notice, terminate
the rights of the LESSEE heresunder and this letting, such
termination to be effective upon the date specified in
-such notice. Such right of termination and the exercise
thereof shall be and operate as a conditional limitation,.

(b) No acceptance by the COUNTY of rental, £ees, charges or
other payments in whole or in part for any period or periods after
a default of any of the terms, covenants and conditions hereof to
be performed, kept or observed by the LESSEE shall be deemed a
waiver of any right on the part of the COUNTY to terminate the
letting.

{c) No waiver by the COUNTY of any default on the part of the
LESSSE in performance of any of the terms, covenants or conditions
hereof to be performed, kept or observed by the LESSEE shall be or
construed to be a waiver by the COUNTY of any other or subse-

guent default in performance of any of the said terms, covenants

and conditions.

391§959 46-19
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(3) The rights of terminatinn described above shall bve in
addition to any other rights of termination provided in this Ajrece-
ment and in addition to any rights and remedies that the COUNTY
would have at law or in equity consequent upon any breach of this
Agreement by the LESSEE and the exercise by the COUNTY of any right
of termination shall be without prejudice to any other such rights
and remedies.

SECTION 20. REMEDIES TO BE NON~EXCLUSIVE

All remedies provided in this Agreement shall be deemed cumu~
lative and additional an