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VIA HAND DELIVERY 

Ms. Blanca Bayo, Director 
Division of the Commission Clerk and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Re: Docket No. 041269-TP: Petition to Establish a Generic 
Consider Amendments tu Interconnection Agreements Rem 
Changes in Law by BellSouth Telecommunications, Inc. 

Dear Ms. Bayo: 

NuVox Communications, Inc. and Xspedius Communications, Inc., c 
itself and its Florida operating subsidiaries, Xspedius Management Co. Switched Sei 
and Xspedius Management Co. of Jacksonville LLC (together, the “Joint CLECs 
counsel, hereby request that the Florida Public Service Commission (the “Commi: 
notice of new authority by the Federal Communications Commission (“FCC”) and 
commissions impacting the Commission’s rulings on the commingling issue (Issuc 
above-referenced proceeding. Specifically, as set forth in recent arbitration order 
commissions of Georgia’ and North Carolina2 ruled that BellSouth must commin 

See Generic Proceeding to Examine Issue Related to BellSouth’s Obligation 
Unbundled Network Elements, Georgia fublic Service Commission Docket NI 
Commissioner Motion for the Resolution of the Remaining Issues in Docket 
U (Feb. 7,2006) (Issue 14) at 4 and 34 (relevant portions attached as Exhibit L 
In the Matter of Joint Petition of NewSouth Communications Cop et a1 for 
with BellSouth Telecommunications, Inc., North Carolina Utilities Commiss 

Ruling on Objections and Requiring the Filing of the Composite Inte 
Agreement (Feb. 8,2006); Recommended Arbitration Order (Jul. 26, 2005) (I 
38) (relevant portions attached as Exhibit B). 

1 

2 

NOS. P-772, Sub. 8; P-913, Sub. 5 ;  P-9S9, Sub. 3; P-824, Sub. 6, P-1202, Sk 
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KELLEY D R Y E  & W A R R E N  LLP 

Ms. Lisa Polak Edger, Chairman 
Florida Public Service Commission 
February 24,2006 
Page Two 

25 1 (c)(3) unbundled network elements (“UNEs”) with network elements that E 
obligated to provide under Section 271 o the Act, 47 U.S.C. 4 271. Moreover, the F 
confirmed that network elements provided by BellSouth under Section 27 1 of the Ac 
t j  27 1, including unbundled switching, loops and dedicated transport facilities, are 
services.3 The FCC’s unbundling rules, at 47 C.F.R. $ 5  51.309(e), (f) and 
commingling of such wholesale services with unbundled network elements 
BellSouth under Section 251(c)(3) of the Act, 47 U.S.C. 8 251(c)(3). According] 
CLECs respectfully request that Commission take notice of and consider such new 
the above-referenced proceeding. 

Respectfully submitted, 

Brett Heather Freedson 

See In the Matter of Petition of Qwest Corporation for Forbearance Pur 
U.S.C. 3 16U(c) in the Omaha Metropolitan Statistical Area, WC Docket ‘ 

Memorandum Opinion and Order, FCC 05-170 (Dec. 2, 2005) at 7 100 ( 
items 4 through 6 establish independent and ongoing obligations for BOC; 
wholesale access to loops, transport and switching, irrespective of any 
analysis under section 251 to provide unbundled access to such elements.’ 
added) (relevant portions attached as Exhibit C). 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served on the following parties by Hand 
Delivery (*) and U. S .  Mail this 24* day of February, 2006. 

Adam Teitzman, Esq.* 
Office of General Counsel, Room 370 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Mr. Michael Barrett * 
Competitive Markets and Enforcement 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Meredith Mays 
c/o Nancy H. Sims 
BellSouth Telecommunications, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 

Nancy B. White 
c/o Nancy H. Sims 
BellSouth Telecommunications, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee, FL 3 23 0 1 

Michael A. Gross 
Vice President, Regulatory Affairs 

Florida Cable Telecommunications Assoc., Inc. 
246 E. 6~ Avenue 
Tallahassee, FL 32303 

& Regulatory Counsel 

Kenneth A. HofTman, Esq. 
Martin P. McDonnell, Esq. 
Rutledge, Ecenia, Purnell & Ho&an, P.A. 
P.O. Box 551 
Tallahassee, FL 32302 

Dana Shaffer 
XO Communications, Inc. 
105 Molloy Street, Suite 300 
Nashville, TN 3 720 1 

Wanda Montano 
Terry Romine 
US LEC Corp. 
680 1 Morrison Blvd. 
Charlotte, NC 2821 1 

Donna Canzano McNulty, Esq. 
MCI 
1203 Governors Square Blvd, Suite 201 
Tallahassee, FL 32301 

De O'Roark, Esq. 
MCI 
6 Concourse Parkway, Suite 600 
Atlanta, GA 30328 

Tracy W. Hatch 
Senior Attorney 
AT&T 
10 1 N. Monroe Street, Suite 700 
Tallahassee, FL 32301 

Sonia Daniels 
Docket Manager 
AT&T 
1230 Peachtree Street, NE, 4* Floor 
Atlanta, GA 30309 

Mama Brown Johnson 
Supra Telecommunications and Information 

General Counsel 
2901 SW 149* Avenue, Suite 300 
Miramar, FL 33027 

Systems, Inc. 

Vicki Gordon Kaufman 
Moyle Flanigan Katz Raymond & Sheehan, P.A. 
118 North Gadsden Street 
Tallahassee, FL 3230 1 

Nanette Edwards 
ITC*DeltaCom Communications, Inc. 
7037 Old Madison Pike, Suite 400 
Huntsville, AL 35806 

Matt Feil 
Florida Digital Network, Inc. 
2301 Lucien Way, Suite 200 
Maitland FL 3275 1-7025 

William R. Atkinson, Esq. 
Sprint Communications Company 

Limited Partnership 
c/o Sprint Nextel 
3065 Cumberland Circle (GAATLD0602-62) 
Atlanta, GA 30339 

Marsha Rule, Esq. 
Rutledge, Ecenia, Purnell and Hoffman, P.A. 
P.O. Box 551 
Tallahassee, FL 32302-055 1 



AIan C. Gold 
Alan C. Gold, P.A. 
1320 South Dixie Highway, Suite 870 
Coral Gables, FL 33 146 

Adam Kupetsky, Esq, 
WilTel Communications, LLC 
100 South Cincinnati 
Tulsa, OK 74103 

Raymond 0. Manasco 
Gainesville Regional Utilities 
P.O. Box 1471 17, Station A-138 
Gainesville, FL 326 14-7 1 17 

Jody Lamar Finklea 
Associate General Counsel 
Florida Municipal Power Agency 
P.O. Box 3029 
Tallahassee, FL 323 15-3209 

Mr. Herb Bornack 
CEO 
Orlando Telephone Systems, Inc. 
4558 SW 35* Street, Suite 100 
Orlando, FL 3281 1 

Jonathan S. Marashlian, Esq. 
The Helenin Law Group, LLLP 
8 180 Greensboro Drive, Suite 700 
McLean, VA 22102 

Gene E. Watkins 
Covad Communications Co. 
1230 Peachtree St., NE, Suite 1900 
Atlanta, GA 30309 

Charles Guyton, Esq. 
Squire, Sanders & Dempsey, LLP 



Commissioner Motion for the resolution of the remaining issues in Docket No. 19341-U. 

SUMMARY 

Issue 2: TRRO Transition Plan - What is the appropriate language to implement the 
FCC’s transition plan for (1) switching, (2) high capacity loops and (3) dedicated transport 
as detailed in the FCC’s TRRO, issued February 4,2005? 

(1) BellSouth has argued that state commissions do not have the authority to require it to 
offer de-listed UNEs at rates terms and conditions found just and reasonable under Section 271. 
The Commission has already concluded that it does have such authority. 

(2) CLECs have until March 11, 2006 to order conversions from BellSouth. To the extent 
that it takes BellSouth beyond March 11 to process these orders, BellSouth is entitled to a true- 
up of the difference between the TELRIC rate and the rate BellSouth may charge after that date 
for the time period after March 11,2006 that it charged TELRIC rates for these services. 

(3) Parties are required to negotiate appropriate transition mechanisms through the Section 
252 process for high-capacity loops for which the FCC found impairment in the TRRO, but 
which may meet the thresholds for non-impairment in the future. 

Issue 3: Modification and Implementation of Interconnection Agreement Language - (a) 
How should existing ICAs be madified to address BellSouth’s obligation to provide 
network elements that the FCC has found are no longer Section 251(c)(3) obligations? (b) 
What is the appropriate way to implement in new agreements pending in arbitration any 
modifications to BellSouth’s obligations to provide network elements that the FCC has 
found are no longer Section 251(c)(3) obligations? 

(1) 
delay the implementation of the changes in law. 

Parties are obligated to negotiate the necessary changes in good faith so as not to unduiy 

(2) 
proceeding to those issues that resulted from the TRO and TRRO. 

The Commission adopts CompSouth’s position to limit its consideration in this 

(3) The Commission adopts BellSouth’s position and finds that parties are bound by the 
decision in this generic proceeding, &less they have entered into an agreement with BellSouth 
that indicates otherwise. 

(4) The Commission adopts BellSouth’s position and concludes that the Abeyance 
Agreement does not excuse Cbeyond from implementing the TRRO until the parties have a new 
interconnection agreement. 

Exhibit “A” 



BellSouth argued that self-effectuating enforcement mechanisms provided assurance of 
continued Section 271 compliance. (Tr. 117, Supplemental Brief, p. 7). In its order granting 
BellSouth Section 271 authority in Georgia, the FCC stated that the performance plans were 
designed to create a financial incentive for post-entry compliance with Section 271. (Tr. 11 7-1 8, 
FCC’s Section 271 Order for Georgia, pp. 9, 13). There is no indication that this purpose was 
limited to those Section 271 obligations that overlapped what was required by Section 25 1. The 
reasonable conclusion is that it was the intent for the performance plan to apply even if 
BellSouth’s Section 25 1 obligations were to change. 

Issue 14 - Commingling - What is the scope of commingling allowed under the FCC’s rules 
and orders and what language should be included in Interconnection Agreements to 
implement commingling (including rates)? 

Positions of the Parties 

BeZZSouth 

A. 
BellSouth argues that CompSouth’s proposed language would improperly assert state 

commission authority over Section 27 I obligations and would resurrect UNE-P. (BellSouth 
Brief, p. 37). Only the FCC has the authority to regulate the terms of Section 271 compliance; 
therefore Section 271 services cannot be commingled with other UNEs. Id. at 38. 

B. 
BellSouth also argues that even if the Commission had Section 271 authority, it wouldn’t 

matter because BellSouth is not obligated to commingle Section 251 services with Section 271 
services. (BellSouth Brief, p. 38). The FCC only requires commingling of loops or loop 
transport combinations with tariffed special access services - not with UNE-P. BellSouth relies 
on the SOC’s reference to commingling at 128 in which it only mentions tariffed services. Id. 
BellSouth then cites to paragraph 579 of the TRO to support its position that the TRO is 
consistent with the SOC. 

Paragraph 579 states, in relevant part, as follows: 

By commingling, we mean the connecting, attaching, or otherwise linking 
of a UNE, or a UNE combination, to one or more facilities or services that 
a requesting carrier has obtained at wholesale from an incumbent LEC 
pursuant to any method other than unbundling under section 251(c)(3) of 
the Act, or combining of a UNE or UNE combination with one or more 
such wholesale services. 

While this paragraph on its own woul indicate TLECs have the obligation to commingle Section 

584 below: 
272 and Section 251 elements, the T f 0 Errata deleted the italicized language from paragraph 

i 
! 
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I 

As a final matter, we require that incumbent LECs permit commingling of 
UNEs and UNE combiqations with other wholesale facilities and services, 
including any network :elements unbundled pursuant to section 2 71 and 
any services offered forlresale I pursuant to section 251(c)(4) of the Act. 

BellSouth argues that this deletion indicates that the commingling requirement does not pertain 
to Section 271. (BellSouth Brief, p. 4q). 

At this same time, the FCC a1 deleted the following sentence from h 1989 (1990 pre- 
errata): “We also decline to apply o comingling rule, as set forth in Part VII.A., above, to 
services that must be offered pursu t to checklist items.” BellSouth argues that the two 

the FCC intended to clear up any conoict, as the CLECs argue, then it only would have deleted 
the footnote. Id. 

deletions read together make the TRO, f consistent with the SOC. (BellSouth Brief, p. 40). Had 

C. 
BellSouth next describes howl wholesale services are repeatedly referred to as tariffed 

access services. BellSouth points to the TRO’s references to wholesale services always being 
followed by the parenthetical “(e.g., bwitched and special access services offered pursuant to 
tariff).” (BellSouth Brief, p. 41). Alohg with the deletion of the language from 7584, BellSouth 
says the FCC’s clear intent was not to lequire commingling for 271 unbundling obligations. Id. 

D. 
In the TRRO, when describing ihe conversion from wholesale services to WNEs and UNE 

combinations, the FCC limited its cussion to the conversion of tariffed services to UNEs. 
7229. BellSouth construes this as hrther evidence that the FCC is only referring to 
tariffed services when it (BellSouth Brief, p. 42). Any other 
interpretation would to eliminate the unbundling of UNE-P. 

I 

Id. 
i 

E. 
BellSouth also cites to a num er of other state commissions that it asserts have agreed 

Commission and the Mississippi Fede/ral District Court indicated an interpretation of the FCC’s 
orders consistent with BellSouth’s pbsition. The North Carolina 
Utilities Commission Panel concludeid that the FCC did not intend for ILECs to commingle 
Section 271 elements with 251 elembnts. (NCUC Docket No. P-772, Sub 8, Recommended 
Arbitration Order, p .  24). 

with its position on commingling. B ellSouth states that both the New York Public Service 

(BellSouth Brief, p. 42). 

The Florida Public Service Co ission was swayed that the removal of language from 7 
584 indicates FCC intent not to requir r 271 commingling. FPSC Order No. PSC-05-0975-FOF- 
TP at 19 (October 11, 2005). The Ka+as Commission also found that commingling Section 271 
elements was not a part of interconnection agreements. Kansas Order at 77 13-14. 

BellSouth acknowledged number of other states reached a different conclusion, 
Massachusetts. (BellSouth Brief, fh 8 I). among them Kentucky, 

30 



CompSouth 

CompSouth’s presentation of its position on commingling includes (A) a background 
explanation on the origin and nature oif commingling, (B) an analysis of the TRO, including the 
errata and (C) a discussion of the impaFt of the issue on CLECs. 

A. 
The FCC authorized cornrninbling in 2003. The TRO required that ILECs permit 

commingling of UNEs and UNE combinations with other wholesale facilities and services. TRO 
75 84. The difference between combingling and combinations is that while combinations 
involve both Section 25 1 elements,: commingling involves 25 1 elements with any other 
wholesale service. 

B. 

set forth in Section 202 of Federal Act; 
The legal basis for the FCC’s commingling rules is the nondiscrimination requirements 

Thus, we find that a !restriction on commingling would constitute an 
“unjust and unreasonable practice” under 201 of the Act, as well as an 
“undue and unreasonable prejudice or advantage” under section 202 of the 

inconsistent with the 
Act. Furthermore, w agree that restricting commingling would be 

discrimination requirement in section 25 1 (c)(3). 

(TRO, 7 581). I 

CompSouth addresses the imp ct of the errata that amended paragraph 584 of the TRO, 
As stated in the discussion of Bell outh’s position, the errata removes the language “any 
network elements pursuant to Sec 1 ion 271” fiom a sentence that outlined an ILEC’s 
commingling obligations. CompSou h pointed out that even after the phrase in question is 
deleted from paragraph 584, BeUSo i , th’s unbundling obligations are not limited to exclude 
Section 271 elements. (CompSouth 
required by 271. Id. 

ef, p. 75). Wholesale facilities and services include those 
The FCC a redundant clause. Id. at 76. 

In further support of its pasitiob, CompSouth states that the T . 0  Errata also removed the 
last sentence of footnote 1990. In itb entirety footnote 1990 reads as follows (with emphasis 
added to the last sentence): 

We dedine to require OCs, pursuant to section 27 1, to combine network 
elements that no longe i are required to be unbundled under section 251. 
Unlike section items 4-6 and 10 of section 271’s competitive 

of “combining” and, as noted above, do not 
requirement set forth in section 251(c)(3). 
commingling rule, set forth in Part V1I.A. 
offredpursuant to these checklist items. 

1 
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CompSouth contends that the deletioq of this sentence indicates that the FCC did not mean to 
exclude Section 271 elements from cohingling. (CompSouth Brief, p. 76). 

Ln response to BellSouth’s 
special access services, CompSouth 

that the FCC always refers to tariffed interstate 
that the TRO always says “for example” before 

identifying these services. Id. at 77. 

C. 1 

CLECs. BellSouth’s proposed language would lead to potential disruption to customers. Id. 
CompSouth argues that the prdctical effect of restricting commingling would be dire for 

Discussion 

Prior to determining whether t e FCC has required BellSouth to commingle 251 and 271 
elements, the Commission must decid 1 whether the FCC intended state commissions to enforce 
any such obligation. The TRO providhs that restricting commingling would be inconsistent with 
the nondiscrimination requirement in1 Section 25 l(c)(3). 1 58 1. State commissions enforce 
Section 251(c)(3). The TRO also stat+ that incumbent LECs shall not deny access to UNEs and 
combinations of W s  on the grounds/that such facilities or services are connected, combined or 
otherwise attached to wholesale servibes. State commissions have jurisdiction to consider the 
unlawful denial of UNEs. I 

Regardless of any determination of state commission authority under Section 271, it 
appears that the FCC did intend for t e states to require ILECs to permit commingling between 
UNEs and wholesale services. The q stion then is whether the FCC intended to include Section 
271 requirements within wholesale se i ices. The TRU requires ILECs “to perform the hnctions 
necessary to commingle a UNE or a kJNE combination with one or more facilities or services 
that a requesting canier has obtained 4t wholesale from an incumbent LEC pursuant to a method 
other than unbundling under sectioq 251(c)(3) of the Act.” 7 579. Section 271 elements 
obtained at wholesale would fit within; this description. 

The ambiguity exists over whether the FCC intended for the wholesale facilities or 
services in question to include SectiQn 271 elements. In describing the types of services for 
which commingling with Section 2511 elements is required, the TRO offers by way of example 
%witched and special access service$ offered pursuant to tariff.” TRO T[ 579. This language 
differs meaningfully from the FCC’s treatment of commingling in the Supplemental Order 
Clarification (rel. June 2,2000). In it$ SUC, the FCC modified the term “commingling” with the 
following parenthetical “(Le. combi ing loops or loop-transport combinations with tariffed 
special access services).” SOC, 7 28. P In the TRO, issued three years later, the FCC eliminated 
the restrictions it placed on comrnindling in the SOC, and apparently adjusted its definition of 
commingling. Tariffed special accesg services went from being the only services at issue to an 
example of the services that could be t issue in commingling. 

BellSouth maintains, however, that the clear intent of the FCC was not to include Section 
271 elements within the commingling requirement. It cites as evidence of this intent the TRO 

? 
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Errata which deleted the phrase “inclubing any network elements unbundled pursuant to section 
271” from paragraph 584 of the TRO. CompSouth points out that even without this phrase, the 
sentence, which requires commingling for wholesale facilities and services, would still apply to 
Section 271 elements. CompSouth also states that BellSouth should not ignore the other step 
that the FCC took in the TRO Errata, which was to delete a sentence from a footnote that 
expressly declined to apply the commingling rule to Section 27 1 checklist items. 

In sum, the TRO included two qtatements that shed light on whether Section 271 elements 
were to be included as part of commin&ng, and these two statements were directly contradictory 
to each other. Deletion of either one of the statements would have eliminated any doubt from the 
requirement. The FCC deleted both statements. 

While the focus of the unbundljng rules appears to be on special access services, the plain 
language of the TRO would include1 Section 271 elements provided they were obtained at 
wholesale. It is unlikely that this result was oversight by the FCC given that the two previously 
discussed statements expressly mentiob Section 271, and then were both deleted. BellSouth did 
not offer any plausible explanation fpr why the FCC would have deleted the sentence from 
footnote 1990 that expressly excluded; Section 271 elements from the commingling requirement 
if that was precisely what the FCC wished to do. Granted, it would have been clearer had the 
FCC not also deleted the phrase fio$n paragraph 584 that specifically included Section 271 
elements within the commingling rebuirement. However, while the specific inclusion was 
deleted, the general inclusion remaihs. That is, the sentence as modified still applies the 
commingling obligation to Section $71 elements obtained at wholesale. The TRO Errata 
removed a redundancy in paragraph 514, but it does not alter the plain meaning of the sentence. 
In contrast, the meaning of footnote 19190 does change as a result of the TRO Errata. 

BellSouth also relies on paragraph 229 of the TRRO, which states in relevant part that the 
FCC ‘(determined in the Triennial Review Order that competitive LECs may convert tariffed 
incumbent LEC services to UNEs and UNE combinations, provided that the competitive LECs 
seeking to convert such services sati$fies any applicable eligibility criteria.” (TRRO, 7 229). 
This language purports neither to modify the plain meaning of the TROY nor to clarify that the 
commingling obligation in the TRO appIied exclusively to tariffed services. It cannot be 
disputed that the TRO requires ILECs, to commingle Section 25 1 elements with other wholesale 
facilities and services. It is also the +e that while the FCC used special access services as an 
example of a wholesale facility or sentice in the TRO it did not exclude other wholesale facilities 
or services. Finally, it is not disputed that Section 271 elements may be obtained at wholesale. 
So in the TRO, Section 271 elements Were included as part of the commingling obligation. Had 
the FCC in the TRRO wished to exclude Section 271 elements from commingling or to clarify 
that the TKO excluded Section 271 elements horn the commingling obligation, then it is 
reasonable to assume it would have stated that it was doing so. It did not make any such 
statement. Rather, it stated only that the TRO allowed CLECs to convert tariffed services to 
UNEs and UNE combinations, and that this decision was upheld on appeal. (TRRO, 7 229). 
Given that the plain language of t k  TRO applies to any facilities or services obtained at 
wholesale, and that the TRRO neither modifies nor clarifies the TRO on this issue, BellSouth’s 
reliance on this paragraph is unavailing. 
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The Commission’s interpretation of the TRO comports with the 47 C.F.R. fj 51.5, which 
defines commingling as “the connecting, attaching, or otherwise linking of an unbundled 
network element, or a combination ofiunbundled network elements, to one or more facilities or 
services that a requesting telecommunications carrier has obtained at wholesale from an 
incumbent LEC, or the combining af an unbundled network element, or a combination of 
unbundled network elements, with one or more such facilities or services.” 

In conclusion, the Commission: finds that to the extent a Section 271 facility or service is 
obtained at wholesale, BellSouth should be obligated to commingle such facility or service with 
Section 251 UNEs or UNE combinaqons. This action should not be construed as recreating 
UNE-P. The pricing standard would be different from UNE-P, and adoption of the motion 
speaks only to the scope of BellSouth’p commingling obligation. This action does not mean that 
the Commission has concluded that it is prudent or appropriate to set just and reasonable rates 
under Section 271 for the elements that composed UNE-P. 

Issue 35 - TRO Conversions: Is BellSouth required to provide conversion of special access 
circuits to UNE pricing, and, if so, !at what rates, terms and conditions and during what 
timeframe should such new requests: for such conversions be effectuated? 

Positions of the Parties 

BellSouth 

A. 

interconnection agreements. (BellSouth Brief, pp. 82-83). 

E!. 
The applicable rates for sing1 element conversions in Georgia should be $25.06 for 

single element conversions and $26.55, I for projects consisting of 15 or more loops submitted on a 
spreadsheet. Id. at 83. The Coqmission-ordered rate of $5.70 should apply for EEL 
conversions, until new rates are issuef. Id. If physical changes to the circuit are required, the 
activity should not be considered a copversion and the full nonrecurring and installation charges 
should apply. Id. 

BellSouth will make the necesaary conversions once the language is incorporated into the 

1 
! 
I 

I 

CompSouth did not file any te imony on this issue; therefore BellSouth’s position should 
C. 

be adopted. Id. 

8 

CumpSuuth I 

The TRO requires that ILECs rovide procedures 
including special access service, to t equivalent UNE 

A. 
to convert various wholesale services, 
or combination of network elements. 
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STATE1 OF NORTH CAROLINA 
UTI LIT1 ES COM M lSSl0 N 

i RALEIGH 

DOCkET NO, P-772, SUB 8 
DOCkET NO. P-913, SUB 5 
D O C ~ ~ E T  NO. P-1202, SUB 4 

BEFORE THE NORTH CAROLINA: UTILITIES COMMISSION 

In the Matter of 
Joint Petition of NewSouth ications ) ORDER RULING ON 
Corp. et al. for Arbitration ) OBJECTIONS AND 
Telecommunications, I nc. ) REQUIRING THE FILING 

) OF THE COMPOSITE 
) AGREEMENT 

BEFORE: Commissioner Jamed Y. Kerr, It, Presiding, and Commissioners Robert V. 
Owens, Jr., and Lorinko L. Joyner 

BY THE COMMISSION: I On July 26, 2005, the Commission issued its 
Recommended Arbitration Order (RAO) in this docket. The Commission made the 
following: , 

FINDINGS OF FACT 

I .  

2. 

The term "End User" should be defined as "the customer of a party." 

The industry stand 
provisioning party to a credit for 
or improperly performed should 

limitation of liability limiting the liability of the 
actual cost of services or functions not performed 

3. If a party elects not to place standard industry limitations of liability in its 
contracts with end users or in it$ tariffs, that party shall indemnify the other party for 
any loss resulting from its decisiob not to include the limitation of liability. 

4. The rights of end usefs should be defined pursuant to state contract law. 

5. The Agreement shoild state that incidental, indirect, and consequential 
damages should be defined pursqant to state law. 

6. The proposal ofi the Joint Petitioners (including NewSouth 
Communications Corp. (NewSduth), NuVox Communications, Inc. (NuVox), and 
Xspedius Communications, LLc on behalf of its operating subsidiary, Xspedius 
Management Co. Switched Semices, LLC (Xspedius)) found in Section 10.5 of their 
Appendix A should be approved., 

I 

I 

Exhibit "B" 
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FINDING OF FACT NO. 9 (ISSUE 

The Commission conclude4 that BellSouth shall permit a requesting carrier to 
commingle a UNE or UNE combidation obtained pursuant to Section 251 with one or 
more facilities or services that the equesting carrier has obtained at wholesale from an 

However, this does not include sbrvices, network elements, or other offerings made 
available only under Section 271 of the Act. 

lLEC pursuant to a method other f han unbundling under Section 251(c)(3) of the Act. 

NO. 9 - MATRIX ITEM NO. 26): Should BellSouth 

MOTlONq FOR RECONS1DERATION 

JOINT PETITIONERS: The Joint !Petitioners sought reconsideration of Finding of Fact 
No. 9, arguing that the Commis ion has tentatively rejected the Joint Petitioners' 
language for Matrix Item No. 26 b J ,sed on two incorrect findings: first, that the FCC held 
that its commingling rule does hot apply to Section 271 elements; second, that 
BellSouth Is correct in asserting th t only tariffed elements are eligible for commingling. 

and that their Brief demonstratedjthat the FCC made clear that it never intended to 
exclude Section 271 elements fr4m commingling. Accordingly, the Joint Petitioners 
claimed that the Commission's tenlative decision is not in keeping with federal law. 

The Joint Petitioners contended thl k t neither of these findings is supported by the TRO, 

The Joint Petitioners argued that qCC Rules 51.309(e) and (f) give the Joint Petitioners 
the right to connect Section 251 UNEs with any element or service obtained at 
wholesale. The Joint Petitioners c$aimed that Rule 51.309 has no limitation and does 
not exclude any type of element Qr wholesale offering. The text of the TRO also does 
not contain the exception claimed] by BellSouth and embraced in the RAO. The Joint 
Petitioners argued that their Brie( further demonstrated that Bet1 South's argument in 
attempting to exclude Section 271 elements from commingling was unsupported, was 
contrary to established telecomm$nications law and practice, and did not hold up to 
cross-examinat ion. 

1 
The Joint Petitioners asserted tbat this is an issue of paramount importance for 
facilities-based competitors such bs the Joint Petitioners, as application of the FCC's 
new impairment tests may result Ih the need to replace Section 251 UNEs, particularly 
dedicated transport, with netwoik elements unbundled pursuant to Section 271, 
Notably, these elements will b the same, only under Section 271, a just and 
reasonable pricing standard appli s instead of TELRIC. These Section 271 elements 
will be necessary to connect to lUNEs, such as UNE loops, that are still available 
pursuant to Section 251 and that were previously used in combination with Section 251 
transport (Le. EELS). In this regah, the Joint Petitioners noted that they do not agree 
that tariffed special access satisfibs the Section 271 checklist requirements, as such 

1 
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offerings (which were available 8t the time the Act was enacted and, if indeed 
satisfactory, would have made the Section 271 checklist unnecessary) are not made 
pursuant to Section 252 interconneption agreements. 

The Joint Petitioners maintained that the FCC did not hold that Section 271 elements 
are ineligible for commingling. The:RAO quotes a passage from the TRO as grounds to 
reject the Joint Petitioners' lang age: "[wle decline to require B O G ,  pursuant to 
Section 271, to combine network 4 lements that no longer are required to be unbundled 
under Section 251." This passaga appears in Footnote 1990 of the TRO. The Joint 
Petitioners contended that they dd not support BellSouth's argument for two reasons. 
First, to combine is not the same imandate as to commingle. These terms of art refer 
respectively to the connecting c# likes (combining of Section 251 elements with 
Section251 elements, which is rehuired, and combining of Section 271 elements with 
Section 271 elements, which is no! required) and dislikes (commingling of Section 251 
elements with any other wholesalq offering, including those mandated by Section 271 , 
which, pursuant to Section 251 ,and Section 201 is required). The rule requiring 
commingling of elements was pro ulgated under Section 251, as well as Sections 201 
and 202, which prohibit unjust an t unreasonable practices.' It was codified in a wholly 
separate rule - 47 C.F.R. § 51.3q9. The combinations rule is contained in 47 C.F.R. 
§ 51.315. Thus, the Joint Petition rs asserted, the FCC's conclusion that ILECs need 

something that the FCC did not ay, in Footnote 1990 or anywhere else, that ILECs 
need not commingle these items w 1 th UNEs offered pursuant to Section 251 of the Act. 

Further, the Joint Petitioners argukd, though the TRO may "refer [ j to tariffed access 
services" in the context of co mingling, such references cannot be deemed to 
contravene the plain language o FCC Rule 51.309 that contains no such tariffing 

commands. The Joint Petitioners f stated that Paragraph 579 of the TRO states that 
ILECs must commingle Section 2/51 UNEs with "services (e.g., switched and special 
access services offered pursuant tC> tariff)." The Joint Petitioners contended that tariffed 
services were only one example, dot an exhaustive list, of items to be commingled with 
Section 251 UNEs. Similarly, Pdragraph 581 of the TRO states that ILECs must 
commingle UNEs with services j "including interstate access services." The Joint 

and must be commingled, but this 
and in no way purports to limit services that 
in the TRO states that elements obtained at 

I 

not combine Section 27f element 3 , with Section 251 UNEs should not be read to mean 

limitation. Indeed, the tariff refere 1 ces jn the TRO are mere suggestions rather than 

provision establishes a clear 
must be commingled. In 
wholesale are to a tariff. 

I~ITIAL COMMENTS 

BELLSOUTH: BellSouth stated 

Section 271 services 

t the Joint Petitioners' arguments in support of their 
th has an obligation to commingte Section 251 and 

and combining are two different things; and 
objections are two-fold: (I) 

' TRO, at 581. 
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(2) the phrase "wholesale service4 includes Section 271 services. BellSouth asserted 
that both of these arguments are inporrect and should be rejected. 

First, BellSouth argued that the Cobmission correctly determined that BellSouth has no 
obligation to commingle Section =I and Section 271 services. Contrary to the Joint 
Petitioners' attempt to distinguisl) commingling from combining, the FCC defined 
commingling in the TRO as the cqmbining of a Section 251 element with a wholesale 
service obtained from an l l E q  by any method other than unbundling under 
Section 251(c)(3) of the Act. Bell outh pointed out that the Joint Petitioners agreed at 

specifically, KMC witness John on testified that commingling means combining 
elements that are different in terms of their regulatory nature. 

BellSouth maintained that it has do Section 271 obligation to combine Section 271 
elements or to combine elements hat are no longer required to be unbundled pursuant 
to Section 251(c)(3) of the Ack2 F rther, with the TRO Errata Order, the FCC deleted 
the only reference in the TRO tha would have required I L K S  to combine Section 251 
and Section 271 s e ~ i c e s . ~  BellSo th stated, based on the above, that the Commission 
correctly determined that "the FC did not intend for ILECs to commingle Section 271 
elements with Section 251 elemen s." The Florida PSC also recently reached this same 
conclusion in its recent arbitrati n proceeding involving the Joint Petitioners and 

the hearing that commingling is 9 the same as combining. BellSouth noted that, 

9 

BellSouth: :: 
. . . In Paragraph 584 
require the incumbent 
combinations with othe 
network elements unb 
offered for resale pur 
errata to the TRO str 
network elements un 
this language illustra 
to Section 271 elem 
under Section 251( 
commingling obligat 
Section 271, . . 

TRO, the FCC said 'as a final matter we 
to permit commingling of UNEs and UNE 
esaie facilities and services, including any 
pursuant to Section 271 and any services 
Section 251(c)(4) of the Act.' The FCC's 

ion of Paragraph 584 referring to '... any 
ursuant to Section 271 ...,' The removal of 

FCC did not intend commingling to apply 
no longer also required to be unbundled 

Act. Therefore, we find that BellSouth's 
extend to elements obtained pursuant to 

4 

Thus, BellSouth maintained tha the Commission correctly excluded Section 271 
services from BellSouth's commin ling obligations. i 
* See TRO at fi 655, Footnote 1990. (' 
network elements that no longer 
Telecom Ass'n v. FCC, 359 F.3d at 

decline to require BOCs, pursuant to Section 271, to combine 
under Section 251."); United States 

See TRO €ra ta  Order at 1 27. 

* FPSC Order No. PSC-05-0975-FOF-T 
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Second, SellSouth argued that tde Commission cannot adopt the Joint Petitioners' 
proposed language, because the' Commission has no jurisdiction to determine or 
enforce the terms and conditio n!s under which BellSouth must provide elements 
pursuant to Section 271. 0 ry, Congress gave the FCC the exclusive right to 
enforce compliance with S 7 U.S.C. § 271(d)(6)(A). As the FCC explained, 
the Act grants "sole auth FCC] to administer ... Section 271 .Iv5 BellSouth 
maintained that the only r ss gave the state commissions in Section 271 
is a consultative role duri 

BellSouth asserted tha ssion's authority to arbitrate and approve 
interconnection agreements en into pursuant to Section 251 is specifically limited 
by the Act to implementing 251 obligations, not Section 271 ~bligations.~ 
Accordingly, BellSouth argued ongress did not authorize a state commission to 
enforce Section 271 ob1 ish any Section 271 obligations, to establish 
rates for any Section 27 thenvise regulate Section 271 obligations.8 

BeltSouth noted that the Unite District Court for the Eastern District of Kentucky 
confirmed this bedrock juris prohibition in finding that "[tlhe enforcement 
authority for Section 271 unbu uties lies with the FCC and must be challenged 
there first."' Likewise, the U tates District Court for the Southern District of 
Mississippi held th 271 imposed an obligation to provide unbundled 
switching independent ith which BellSouth had failed to comply, 
Section 271 exp rcement authority with the FCC ....I' BellSouth 
Telecommunicatio blic Ser. Comm 'n, 368 F. Supp. 2d 557 
(S.D. Miss. 2005). This ating that "[tlhus, it is the  prerogative of the 
FCC, and not this co lleged failure by BellSouth to satisfy any 
statutorily imposed c ed provision of long-distance service." ld 
at 566 (emphasis added). 

proval processS6 

InterUTA Boundary Order, d at 14400-01, 17-18; see also, TRO at 664, 665. 
e satisfies the just and reasonabte standard of Section 201 
mission will under take...."; 'I... Section 271(d)(6) grants the 
that the BOC continues to comply with the market opening 

cular, this section provides the Commission with 
meet any of the conditions required for such 

("Whether a particular checklist 
and 202 is a fad-specific inquiry 
Commission enforcement authonty to 
requirements of Sect 
en force me nf aut ho rit 
approval. '"). 

after that application has been granted). 

See 47 U.S.C. 5 252(c}, (d); v. Southwestern Bell Tel. Co,, 350 F.3d 482, 
487-88 (5th Cir. 2003) (ILEC 
Cofp, v. BellSouth 

' See UNE 

Cir. 2002) (same). 

/!, 359 F.3d at 237-38. 

Co. ET AL., Civil Action 



BellSouth stated that to adopt the 
would be to determine or enforce 
provide services pursuant to Sectioi 
the Commission has no authori:y 
Corporation Commission (Kansas 
arbitration proceeding: 

The FTA's (the Act's) 27' 
desirous of entering the 
authorization to do so (3 
qualification for interLATA 
possesses the sole authority 
by the 271 requirements (§ 
271 qualification inquiry is 
compliance with 271 requirements. 
is no place for independenl 
the foregoing reasons, anc 
FCC has preemptive jurisdiclion 

Third, BellSouth maintained that 
arguments because it results in ef 
in contravention of federal law. Bel 
that there is "no Section 251 ur 
switch i ng na t i onw i de, 'I' ' Be I I Soul 
determined that it "does not be 

Joint Petitioners' arguments regarding commingling 
the terms and conditions under which BellSouth must 

271. As made clear above, BellSouth asserted that 
to do that. BellSouth noted that the Kansas 

Commission) made this expressly clear in a recent 

provisions explicitly provide that a BOC, 
interLATA marketplace, may apply to the  FCC for 

27?(d)(l)); the FCC determines the BOC's 
suthority {fj 271(d)(3)); and, it is the FCC that 

to determine if the BOC continues to abide 
271(6)(6)). The only state participation in the 
consultation with the FCC to verify BOC 

The clear implication here is that there 
state action. The Commission concludes for 
those expressed by the Arbitrator, that the 

over 271 matters.'' 

Section 271 for BellSouth to cor 
that the New York PSC, as well i 
that the "FCC's decision 'to no1 
longer required to be unbundlec 
federal right to Section 271-ba 
asserted that the regulatory Ian 
commissions cannot recreate it \n 

BeltSouth further noted that the 
of UNE-P in the TRRO to adopt 
Petitioner arbitration proceedin1 

Io /n the Matter of Petition of CLEC cc 
Docket No. 05-BTKf-365-ARB, et al. at 

I' TRRO at Paragraph 199. 

In re: Complaints Against BellSou 
TRRO, Docket No. P-55, Sub 1550 at 1 

12 

BellSoufh v. Mississippi Public Sen. 
court would agree with the New York P1 
No. 05-C-0203, N.Y. P.S.C. (March 16, 

13 

the Commission should reject the Joint Petitioners' 
'ectively recreating UNE-P with Section 271 services 
South argued that the FCC made clear in the TRRO, 
bundling requirement for mass market local circuit 
7 pointed out that this Commission has already 
ieve that there is an independent warrant under 
hue to provide UNE-P."12 Likewise, BellSouth noted ' the Mississippi Federal District Court, have indicated 
*equire BOCs to combine Section 271 elements no 
inder Section 251, [made] it [I clear that there is no 
:d UNE-P arrangement~.""~ Accordingly, BellSouth 
;cape is now clear - UNE-P is abolished and state 
h Section 271 elements. 

orida PSC, in a sound analysis, used the elimination 
?IISouth's position on commingling in the Florida Joint 

as follows: "Further, we find that connecting a 

ition for Arbitration Against Southwestern Bell Telephone, L. P., 
113-14 (July 18, 2005) (emphasis added). 

Telecommunications, inc., Regarding implementation of the 
(April 25th2005). 

omm'n, Civil Action No. 3:05CV173LN at 16-17 (stating that the 
;'s findings) (quoting Order Implementing TRRO Changes, Case 
105)). 
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Section 271 switching elem 
essence, resurrect a hybrid 
the FCC's goal of furthering 
~ompetition."'~ BellSouth con 
Commission's decision. 

In any event, Be s made clear by their objections, the Joint 
Petitioners want t 51 loops with Section 271 transport. BetlSouth 
provides Section access tariff, and there is nothing in the 
Commission's d ibit the Joint Petitioners from commingling 
Section 251 loops ss services. Indeed, they could commingle those 
services today (if t o a TRO and TRRO compliant agreement). Thus, 
Bell South corn men ears that the Joint Petitioners' objection with the 
Commission's d ue, because they do not want to pay tariffed 

s not support a reversal of the correct and 
. This is especially true because only the 
r a rate under Section 201 is "just and 

or a federal court can address violations of 
he Joint Petitioners are not harmed by the 
to BellSouth's Section 271 transport rates 

on the TRO Errata Orderto 
oint Petitioners focus on the 
e TRO Errata Order, which 

n to commingle Section 251 with Section 271 
nce because it held immediately prior that tLECs 
271 services with services no longer required to 
1 (Footnote 1990) and because of the FCC's 

ph 584 (TRO €rata Order 
umental about the FCC's 
y an attempt to remove 

Section 251 unbundled loop element would, in 
. This potential recreation of UNE-P is contrary to 

tition through the development of facilities-based 
that this additional reason further supports the 

FCC's deletion of the last sent 
provided that ILECs have no 
elements. The FCC deleted thi 

tioners' arguments and as 
ed from the definition of 
ed that this conclusion is 
rder Clarification (SOC) 

the TRRO, Specifically, 
tions addressed in the 

d 222, 225 (eth Cir. 1980) 
for damages for statutory 

I 
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TRO arose from the SOC? The 
loops or loop-transport with 

in turn, defined commin ling as "Le. combining 

set forth in the  SOC-the obligation 
access services....''7 Thus, what the FCC 

changed in the TRO was the comi 
to combine loops with tariffed spec 

Moreover, BellSouth argued that, 
reference to Section 271 service: 
Joint Petitioners do not dispute thi 
and effect. In fact, contrary to 
throughout the entire comminglin! 
the wholesale services that are 
BellSouth argued that these pass; 
i t  clear that the FCC never intend1 
Section 251 elements. 

Furthermore, BellSouth contende 
services'' does not include Sectior 
conversion rights, the FCC in the 
used in describing ILECs' commir 
its holding in the TRO regarding 
services to UNEs: 'We determir 
tariffed incumbent LEC services 1 
Thus, BellSouth asserted, the FC 
services to be limited to tariffed SE 

Accordingly, BellSouth stated tha 
that the FCC meant for wholesale 
order. BellSouth argued that suc 
statutory construction principles. 
based upon the express wording 
TRRO), is that BellSouth has nc 
Section 251 elements. 

Sixth, and finally, BellSouth argu 
the Joint Petitioners' argument tl 
Section 271 obligations somehov 
the fact that BellSouth complies 
transport via its access tariff and 
agreement is of no consequence. 

l6 See TRO at 529. 

(SOC at 128). 

l8 See TRO at Paragraphs 579, 580,581 

" See TRO at Paragraph 585 (HWe 
combinations to wholesale services and 4 

la1 access circuits. 
I 

in the TRO Errata Order, the FCC deleted the only 
in the entire commingling section of the TRO. The 
fact or the fact that the TRO Errata Order is in force 
the Joint Petitioners' interpretation of this issue, 
section in the TRO the FCC limits its description of 
Jbject to commingling to tariffed access services.'* 
ges, in conjunction with the TRO Errata Order, make 
d for ILECs to commingle Section 271 elements with 

that the FCC confirmed that the phrase "wholesale 
271 services in the TRRO. Particularly, in addressing 
'RO used the same wholesale services phrase that it 
gling  obligation^.'^ In the TRRO, the FCC described 
onversions to be limited to the conversion of tariffed 
!d in the TRO that competitive LECs may convert 
I UNEs and UNE combinations 2 TRRO at 7 229. 

has subsequently construed the phrase wholesale 
vices, which is consistent with BellSouth's position. 

to adopt the Joint Petitioners' argument would mean 
services to have two different meanings in the same 
I a finding is illogical and also in violation of basic 
3ellSouth asserted that the only logical conclusion 
f the 7R0, as well as the TRQ Errata Order (and the 
obligation to commingle Section 271 elements with 

d that the Commission should not be persuaded by 
2t the manner in which BellSouth complies with its 
undermines its commingling arguments. Specifically, 
iith its Section 271 obligations to provide loops and 
ts Section 271 switching obligation via a commercial 
The loop and transport access services in BellSouth's 

583. 

conclude that carriers may both convert UNEs and UNE 
invert wholesale services to UNEs and UNE combinations...."). 
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tariffs were available well before 
to BellSouth customers. The far 
BellSouth’s obligation to makt 
Section 271 neither eliminates 
elements with these access SE 
commingle Section 251 element 
available from BellSouth. BellSoi 
with its Section 271 ob!igations, E 
elements with services provided c 

For all of these reasons, BellSoul 
decision that BellSouth has no 
services that BellSouth makes avi 

JOINT PETITIONERS: The Joint 

PUBLIC STAFF: The Public St 
Commission’s conclusions that t 
elements and that only tariffed el 
noted that the Joint Petitioners di 
give them the right to connect SE 
at wholesale. These rules are wit 
or wholesale offering. The Public 
rules are unambiguous, and their 

The Public Staff stated that it atsi 
commingle and combine. The PL 
elements, such as two or mor1 
“commingling“ is the joining of tw 
and special access service, or, in 
elements. Paragraph 579 of the * 

the connecting, attaching 
combination, to one or mo 
has obtained at wholesale 
method other than unbunt 
combining of a UNE or UN 
services. 

The Public Staff opined that the 
commingling in Paragraph 572 of 
for UNE combinations, specific 

See MClMetro Access Transmission 
Cir. 2003) (construing 47 C.F.R. $ 51.7C 
that is unambiguous and unchallenged). 

e Act was implemented, and are generally available 
that these same services also happen to satisfy 
available loops and transport elements under 

tellSouth’s obligation to commingle Section 251 
rices, nor creates an obligation for BellSouth to 
with Section 271 elements that are not otherwise 
7 argued that, regardless of how BellSouth complies 
4lSouth has no obligation to commingle Section 251 
y pursuant to Section 271. 

urged the Commission to confirm the Commission’s 
,bligation to commingle Section 251 services with 
able only pursuant to Section 271. 

ktitioners did not file initial comments on this issue. 

f stated that the Joint Petitioners objected to the 
3 commingling rule does not apply to Section 271 
nents are eligible for commingling. The Public Staff 
:used in their brief that FCC Rules 51.309(e) and (f) 
tion 251 UNEs with any element or service obtained 
)ut limitation and do not exclude any type of element 
:aff stated that it agrees with the Joint Petitioners; the 
gality is unchallenged by any party.” 

believes that the RAO mistakenly equates the terms 
lic Staff opined that “combining” is the joining of like 
Section 251 UNEs. The Public Staff opined that 
or more unlike elements, such as Section 251 UNEs 
7e case at hand, Section 251 UNEs and Section 271 
70 specifically defines commingling as: 

or otherwise linking of a UNE, or a UNE 
! facilities or services that a requesting carrier 
.om an incumbent LEC pursuant to any other 
ng under Section 251(c)(3) of the Act, or the 
combination with one or more such wholesale 

3C made a clear distinction between combining and 
ie TRO when it stated that it would address its “rules 
sues pertaining to EELS, the ability of requesting 

w s . ,  Inc. v. BellSouth Telecomms., Inc., 352 F.3d 872, 881 (4‘h 
b) and finding that a state commission is bound by an FCC rule 
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carriers to commingle 
[and] issues surroundin 

In addition, the Public 
to account for the FC 
Public Staff argued that this int 
FCC removed the sentence, 
services that must be offered 
asserted that the removal of 
FCC did not intend to exempt 
The Public Staff argu 
exempt from the com 
language. 

E combinations with other wholesale services, 
f access services to UNEs.” 

t believes that the Commission’s conclusions fail 
ing commingling of Section 271 elements.  The 

demonstrated in the TRO Errata Order where the 
also decline to apply our commingling rule ... to 

nt to these checklist items.”” The Public Staff 
guage strongly supports the conclusion that the 
271 elements from the commingling requirement. 

FCC intended for Section 271 elements to be 
ents, it would not have needed to remove this 

he FCC also evinced this intent in Footnote 1787 of 
the TRO, where ht of the determinations we make herein, we grant 
WorldCom’s request t sting carriers may commingle UNEs with other 
types of services.” WorldCom requested that the FCC clarify “that requesting 
carriers are entitled to a fashion that allows them to commingle local 
and access traffic, or local interstate traffic, for the efficient provision of 
telecommunications s lic Staff averred that, although WorldCom did 
not specifically request f Section 271 elements in its clarification motion, 
the FCC’s grant of Wor st for clarification indicated it contemplates more 
services to be comming ion 251 UNEs than just the LECs’ tariffed access 
services. 

The Public Staff com h’s argument that  the FCC means only tariffed 
services when it re ces is somewhat misleading. At the time the 
TRO was issued, natives to the loop, transport, and switching 
Section 251 UNEs offerings. Thus, the only real examples that 

e ILECs’ tariffed services. 

Further, the Public Staff hat, by specifying that tariffed services are merely 
examples of wholesale s Paragraph 579 of the TRO, the FCC does not limit 

offerings. The Public Staff opined that, by spelling 
out that the co t is applicable generally to wholesale services, the 
FCC automaticall holesale service, such as Section 271 
elements, in this r tant revision of its rules. 

ssion reconsider its conclusions with 
uth should permit a requesting carrier to 
ed pursuant to Section 251 with one or 

22 implementation of the local Provisions of the Telecommunications Act of 1996, CC Docket 
for Clarification, pp. 21-23, February 17,2000. No. 96-98, Petition of MCI 

21 Footnote 1990 of the TRO. 
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more facilities or services that the 
ILEC pursuant to a method other 
including those obtained as Sectio 

carrier has obtained at wholesale from an 
under Section 251(c)(3) of the Act, 

BELLSOUTH: BellSouth did not 

llSouth ignored the fact that witness Johnson stated 
mbining [o]f elements that are different in terms of 
e Joint Petitioners opined that witness Johnson's 

I 

JOINT PETITIONERS: The Joint etitioners contended that the lack of an obligation to 
combine Section 271 elements other Section 271 elements cannot lawfully be 
transformed into an exception to FCC's unqualified requirement that ILECs provide 
for commingling of Section with any other service provided on a 
wholesale basis. The Joint that this obligation includes those made 
available only under Section 271. 

The Joint Petitioners argued ths 
difference between commingling 
obfuscate. BellSouth's attempt tc 
concession is misguided. First, Bc 
that commingling involves the "cl 
their regulatory nature". Thus, t 
testimony supports their assertio 
other Section 271 elements (elerr 
com mi ng i i ng . 

Second, the Joint Petitioners st 
Johnson precisely explained the 
defined in the TRO specifically, t 
services with UNEs in order to 2 
services with Section 251 UNEs.' 
confirmed that Section 271 elemei 
maintained that commingling of I 
combining Section 271 elemen 
concepts. The Joint Petitioners t 
other wholesale offerings, inctudi 
Section 251, as interpreted and 
argued that the FCC's revision to 
elements are not subject to a S( 
FCC's Section 251 commingling ri 

The Joint Petitioners asserted thz 
the Joint Petitioners' language, 
Petitioners stated that UNE-P inc 
priced at TELRIC pursuant to SE 
other hand, a commingled arrangc 

"See  47 C.F.R. $9 51.309, 51.315. 

ited that BellSouth failed to disclose that witness 
ifferences between combining and commingling ("as 
le FCC lifted its prohibition on combining wholesale 
low CLPs to commingle tariff services or wholesale 
I. The Joint Petitioners opined that witness Johnson 
ts are wholesale services. Thus, the Joint Petitioners 
xtion 251 elements with Section 271 elements and 
3 with other Section 271 elements are different 
rgued that commingling Section 251 elements with 
ig  those mandated by Section 271, is required by 
implemented by the FCC.23 The Joint Petitioners 
Footnote 1990 of the TRO clarified that Section 271 
ction 271 combinations rule, but are subject to the 
le. 

BellSouth also mistakenly claimed that, by adopting 
the Commission will recreate UNE-P. The Joint 
Ades local switching elements and the local loop, all 
3ion 251. The Joint Petitioners argued that, on the 
nent replacing UNE-P would not include all elements 
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priced at TELRIC. Thus, the J( 
different pricing and therefore cor 
combination commonly referred tc 

Finally, the Joint Petitioners not€ 
PSC to support its claim that Bell! 
elements with Section 251 elem 
PSC’s decision creates an implie 
part of the FCC’s TRO Errata Orc 
that had said “[w]e decline to ay 
offered pursuant to these checklii 
PSC made no attempt to read 1 
e rro n e w  s co n cl u si on, 

PUBLIC STAFF: The Public St; 
conclusions in the RAO such that 

BellSouth shall permit a re 
combination obtained purs 
or services that a request 
ILEC pursuant to a methoc 
of the Telecommunication: 
as Section 271 elements. 

The Public Staff disagreed with tt 
are excluded from the definition 01 

The Public Staff stated that the re 
Section 271 elements, local switc 
Staff opined that BellSouth pro 
pursuant to the common definitio 
Public Staff maintained that, in th 
of the TRO’ the FCC “repeated1 
offered pursuant to tariff when 
wholesale services that are subjt 
services. ” 

However, the Public Staff maintai 
part a petition for forbearance fill 
statutory and regulatory obligatior 
The Public Staff stated that, in 1 
stated the following: 

The Commission leaves ir 
as interconnection and in1 
well as section 277 obligat, 

i t  Petitioners argued, the two scenarios result in 
ningling does not result in the “all Section 251 UNE” 
IS UNE-P. 

that BellSouth relied on the holding of the Florida 
ruth is under no obligation to commingle Section 271 
ts. The Joint Petitioners contended that the Florida 
exception that cannot be squared with the second 

‘r, which deleted the FCC’s Footnote 1990 sentence 
ly our commingling rule ... to services that must be 
items.” The Joint Petitioners opined that the Florida 
3 TRRO as a whole and, as a result, reached an 

recommended that the Commission reconsider its 
inding of Fact No. 9 should read as follows: 

Jesting carrier to commingle a UNE or a UNE 
ant to Section 251 with one or more facilities 
g carrier has obtained at wholesale from an 
ither than unbundling under Section 251 (c)(3) 
k t  of 1996 (the Act), including those obtained 

Commission’s conclusion that Section 271 services 
wholesale services” as it relates to commingling. 

ilution of the commingling issue depends on whether 
ng in particular, are wholesale services. The Public 
des Section 271 elements as wholesale services 
of “wholesale” found in Black’s law dictionary. The 
RAO, the Commission noted that, in Paragraph 579 
references ‘switched and special access services 
sing the term wholesale services. In describing 
t to commingling, the FCC refers to tariffed access 

;d that, on September 16, 2005, the FCC granted in 
1 by Qwest Corporation (Qwest) seeking relief from 
that apply to it as an incumbent telephone company. 
3 press release announcing the decision, the FCC 

)lace other section 251 (c) requirements such 
connection-related collocation obligations as 
’IS to provide wholesale access to local loops, 
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local transpod, ;md ing at just and reasonable prices.” 
[emphasis added] 

The Public Staff maintained acknowledged at the hearing that it provides 
certain Section 271 eleme transport elements, as wholesale sewices 
through its special access tariff. ever, the Public Staff argued that Rule 51.5 does 
not qualify “wholesale” to me ly those wholesale services offered by an ILEC 
through its tariffs, and the FCC sed the term “wholesale” recently when referring to 
Section 271 obligations to ccess to local switching, local loops, and local 
transport, without limiting its to “switched and special access services offered 
pursuant to tariff.” Thus, the taff asserted, the Commission may reconsider its 
Finding of Fact No. 9 in thi d on the plain language of the rule and the 
evidence at the hearing. 

After careful conside concludes that it should reconsider 
its decision in the RAO find rk elements, or other offerings made 
available only under Sectio not be subject to commingling with 
Section 251 elements or combin ereof. Instead, the Commission now believes 
that such commingling should be for both legal and public policy reasons. 

This has been an e ue to grapple with. All the parties 
have presented strong an reasonable persons can disagree 
about which arguments ar ing. The task of decision has been 
complicated by the relativ ’s pronouncements on the subject. 
This lack of clear FCC gu handicap for both the parties and 
the Commission. It is thu uing the same language, different 
State commissions have ions on this issue and that no 
consensus appears evid ission must examine this matter 
according to what it etter legal and public policy 
considerations. 

In brief, the Com reconsideration that Section 271 
services, elements, or services” within the meaning of 
the commingling rule and the that they should be made available on a 
commingled basis with Section 2 Es. The Commission has also come to believe 
that this is the sounder use it ensures the availability of 
Section 271 services, ore predictable and practically 
usable form to competitors. The mission believes that this is consistent with the 
FCC’s general stress certain Section 271 services, 
elements, and offerings by R n 251 UNE environment, with 
due recognition that those Se 71 services, elements, and offerings, among other 
things, are subject to a ection 251 counterparts. 
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Concerning the legal nts, the Joint Petitioners filed a Motion for 
ting that the Commission reconsider Finding of 
ased on two incorrect findings: first, that the FCC 

ection 271 elements; and second, that 
elements are eligible for commingling. 

Reconsideration on this issue 

gly, the Joint Petitioners claimed that 
ng with federal law. 

ply comments agreeing with the Joint 
Finding of Fact No. 9 should be 
ed with the Joint Petitioners that the 
nchallenged by any party. 

C shall permit a 
ns carrier to commingle an unbundled 

on of unbundled network elements with 
an incumbent LEC. wholesale services obt 

mbinations of UNEs with 
, while not, in any way, 

Page 22 of the RAO, 
BellSouth acknowledged in docket that it does occasionally provide some 
Section 271 elements as who services. In particular, BellSouth stated that it 
agreed to commingle UNEs ffed services or resold services and that it would 
commingle a Section 271 tra lement. However, BellSouth maintained, it will not 

wholesale service. The 
BellSouth to determine 

of the TRO, the FCC 
attaching, or otherwise 
iities or services that a 

from an 1LEC pursuant to any method 
the Act. Specifically, Paragraph 579 of 

and applied to stand- 
rules to affirmatively 
combinations of UNE 

loops and EELS, We therefore modify our 
requesting carriers to commingle UNEs and 
services (e.g., switched and special access 



services offered pursuant 
perform the necessary fui 
request. By comminglir 
otherwise linking of a UNE, 
or services that a requesl 
an incumbent LEC pursi 
under section 251Ic)[3) o 
combination with one or 
incumbent LEC shall pern 
commingle a UNE or a U 
services that a requesting 
incumbent LEC pursuanl 
section 251kM3) of the 
LEC shall perform the func 
combination with one or mc 
has obtained at wholes; 
method other than unbur 
a result, competitive LEG 
UNEs and combinations c 
and special access servic 
LECs shall not deny acce: 
grounds that such facili 
combined, or otherwise 
added.] 

The Commission believes tl 
that a requesting carrier can obtai 
unbundling. 

The Commission also nt 
commingling restriction that the F 
SOC. However, further in Part VI 
FCC states, as modified by the 
that incumbent LECs permit con 
wholesale facilities and services, 
section 251(c)(4) of the Act.” TI 
TRO was not limited to the pre! 
Paragraph 584 would not have be 

Further, the Commission 
eliminated the phrase “any netwi 
from Paragraph 584, must be real 
the altered sentence, the remair 
and services offered pursuant to 
section of the TRO to Section 2‘ 
section that the  FCC states th 

I tariff), and to require incumbent LECs to 
:tions to effectuate such commingling upon 

we mean the connecting, attaching, or 
r a UNE combination, to one or more facilities 
tq carrier has obtained at wholesale from 
nt  to anv method other than unbundlinq 
:he Act, or the combining of a UNE or a UNE 
nore such wholesale services. Thus, an 
a requesting telecommunications carrier to 

E combination with one or more facilities or 
:arrier has obtained at wholesale from an 
:o a method other than unbundlinq under 
2. In addition, upon request, an incumbent 
ins necessary to commingle a UNE or a UNE 
2 facilities or services that a requesting carrier 
2 from an incumbent LEC Dursuant to a 
lina under section 251(cH3) of the Act. As 
may connect, combine, or otherwise attach 
UNEs to whoiesale services (e.g., switched 
s offered pursuant to tariff), and incumbent 
to UNEs and combinations of UNEs on the 

2s or services are somehow connected, 
ttached to wholesale services. [Emphasis 

it Section 271 elements qualify as wholesale services 
from an ILEC under a method other than Section 251 

5s that Paragraph 579 of the TRO removes the 
:C adopted as part of its temporary constraints in its 
4(2)(c) of the TRO, specifically at Paragraph 584, the 
?O Errata Order, that, “As a final matter, we require 
Jingling of UNEs and UNE combinations with other 
vAuding any services offered for resale pursuant to 
refore, the FCC’s discussion on commingling in the 
IUS commingling restriction from the SOC; if it was, 
-I included in the TRO. 

elieves that the FCC’s TRO Errata Order, which 
k elements unbundled pursuant to section 271 and” 
n context and within the framework of the TRO. After 
1g portion of Paragraph 584 discusses commingling 
esale. Furthermore, the FCC dedicated a separate 

issues, specifically, Section V1II.A. It is within that 
a BOC’s obligations under Section 271 are not 
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necessarily relieved based on an 
unbundling analysis (See Parag 
believes that the logical interpret; 
Paragraph 584 was that the FCC 
under its separate Section 271 pa 

Turning to Section V1II.A 
Commission notes that the FCC 
delete the following sentence: ‘‘VJ 
in PartV1I.A. above, to services tl 
Footnote 1990 was attached to th 
such, BOC obligations under se 
determination we make under thi 
believes that the fact of the matt 
their obligation to commingle 
elements, it would not have dele 
TRO Errata Order, the FCC w 
Section 251 elements with Sectio 
FCC clearly intended not to declii 
BOCs to commingle Section 251 

As the Public Staff noted, t 
wholesale services which must b 
Commission agrees with the Joir 
Section 271 elements are whr 
Commission is convinced by 
December 2, 200524 Memorandui 
Corporation for Forbearance Pur: 
Statistical Area (FCC 05-170; WC 
as follows: 

. . . Indeed, Qwest’s sec 
obliQations remain in plac 

. , * We believe that in 1 

competition from Cox (bot 
relies on Qwest’s whole 
reasonable and nondiscr 
continuinq obliqations u 
supports our conclusion thi 
emphasis added.] 

24 The Commission notes that the I 
Reconsideration, initial comments, and r 

determination the FCC made under the Section 251 
iph 655 of the TRO). Therefore, the Commission 
on of the FCC’s changes in the TRO Errata Order to 
iould discuss Section 271 elements and commingling 
of the TRO (namely, Section V1II.A). 

of the TRO concerning Section 271 issues, the 
i TRO Errata Order also altered Footnote 1990 to 
also decline to apply our commingling rule, set forth 

at must be offered pursuant to these checklist items.” 
following sentence in Paragraph 655 of the 7’0: “As 
ion 271 are not necessarily relieved based on any 
section 251 unbundling analysis.” The Commission 
- is that if the FCC had intended to relieve BOCs of 
ztion 251 elements with Section 271, wholesale 
id the last sentence in Footnote 1990. Without the 
Ad have declined to require BOCs to commingle 
271 elements: with the removal of this language, the 

2, or rather to continue to enforce, its requirement for 
ements with Section 271 elements. 

5 ultimate question is whether Section 271 UNEs are 
commingled pursuant to FCC Rule 51.309(e). The 
Petitioners and the Public Staff and believes that all 
;sale services. In reaching this conclusion, the 
several references made by the FCC in its 
Opinion and Order addressing a Petition of Qwest 

iant to 47 U.S.C. § 160(c) in the Omaha Metropolitan 
locket No. 04-223; adopted on September 16, 2005), 

In 251 (c)(4) and section 271(cl wholesale 
. . [ Paragraph 67 - Emphasis added.] 

injunction with the extensive facilities-based 
existing and potential), this competition that 

lale inputs - which must be priced at just, 
ninatoty rates and is subject to Qwest’s 
der section 251(c)(4) and section 271(c) - 
. . . [Paragraph 68 with footnotes omitted and 

:C’s Qwest Order was released after the RAO, Motions for 
)ly comments were filed in this docket. 
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We deny Qwest’s Petition f, 
from its section 271(c)(2) 
transport and switching in 
contrast to checklist items 
reference other provisions 
independent and ongoing 
access to loops, trans1 
impairment analysis under 
such elements. . . [Paragri 
added.] 

. . . The Commission also I 
that section 251 and se 
because the entities to v 
namely, section 251(c) apy 
imposes obligations only or 

We conclude that Qwe 
facilities-based competitic 
forbearance from Qwesi 
sections 271 (c)(Z)(B)(iv)=( 

. . . Our justification for 
obligations for loops and trl 
continued applicability of 
these network elements 
[Paragraph 105 - Emphasi! 

The Commission believes tt 
switched and special access seri 
specifically and definitively state 
obtained at wholesale by a 
Section 251 (c)(3) of the Act. 

Finally, the Commission b 
requiring commingling of Sect ior 
public policy. As previously notec 
issue is appropriate to ensure tk 
offerings in a more predictable a 
reason for making Section 271 
end-user customers. Placing lin 
Section 271 elements as advocal 

25 The Commission notes that the F 
competitive checklist) and specifically ta 
position that it will not commingle switchi 
is unpersuasive and inconsistent with the 

r forbearance to the extent Qwest seeks relief 
B) obligations to provide access to loops, 
ie Omaha MSA (Le., checklist items 4-6). In 
1 through 3 and 14, which incorporate by 
‘ the Act, checklist items 4 through 6 establish 
Dbligations for BOCs to provide wholesale 
ort and swit~hinq[*~~, irrespective of any 
section 251 to provide unbundled access to 
ph 100 with footnotes omitted and emphasis 

as explained that it is reasonable to conclude 
tion 271 establish independent obligations 
iich these provisions apply are different - 
ies to all incumbent LECs, while section 271 
BOCs. . . [Footnote 246.1 

;t has not demonstrated that sufficient 
I exists in the Omaha MSA to justify 
5 wholesale access obliqations under 
Q. . . [Paragraph 103 - Emphasis added.] 

forbearing from Qwest’s section 251 (c)(3) 
nsport in certain areas depends in part on the 
awest’s wholesale obliqation to provide 
inder sections 271(cl(2)(B)(iv) and [vl. . . 
added.] 

at if the FCC had intended to limit commingling to only 
x s  offered pursuant to a tariff, the FCC would have, 
! that instead of continuously referencing services 
(or any) method other than unbundling under 

lieves that, in addition to the legal analysis above, 
251 elements with Section 271 elements is better 
the Commission believes that reconsideration on this 
: availability of Section 271 services, elements, and 
,d practically usable form to competitors. The entire 
lements available is to aliow a competitor to serve 
ts on the manner in which a competitor can utilize 
id by BeltSouth runs counter to this policy goal. The 

:C references wholesale access to Section 271 (c)(2)(B) (the 
switching, which is checklist item 6. Therefore, BellSouth’s 

g because it does not provide switching as a wholesale service 
-CC’s recent Qwesf Order. 
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Commission believes that its de 
emphasis on the continued acc 
elements, and offerings by R80C 
analysis under Section 251. 

Based upon the foregoing, 
Petitioners’ Motion for Reconside 
Fact No. 9 to state, as follows: 

BellSouth shall permit a re( 
combination obtained purs 
or services that a request 
ILEC pursuant to a methoc 
of the Act, induding those 

The Commission finds it i 

Reconsideration and, thus, alter 
Commission notes that its de( 
appropriateness of including Sect 
does the decision herein addres 
elements. These issues, in addil 
will be addressed by the Full Con 
No. P-55, Sub 1549). 

FINDING OF FACT NO. I O  tlSSl 
conditioning be defined in the As 
with respect to line conditioning? 

FINDING OF FACT NO. 11 (ISSU 

Joint Petitioners’ Issue Statemc 
limiting the availability of line conc 

8ellSouth’s Issue Statement: 
limiting the availability of load coil 

FINDING OF FACT NO. 12 (iSZ 
rates, terms, and conditions shoul 
remove bridged taps? 

IN IT1 Al 

In Findings of Fact Nos. 10 

ision herein is in harmony with the FCC’s general 
5s by competitors to certain Section 271 services, 
regardless of any de-listing due to a nonimpairment 

le Commission finds it appropriate to grant the Joint 
ition on Finding of Fact No. 9 and to alter Finding of 

Jesting carrier to commingle a UNE or a UNE 
ant to Section 251 with one or more facilities 
g carrier has obtained at wholesale from an 
ither than unbundling under Section 251 (c)(3) 
itained as Section 271 elements. 

CONCLUSIONS 

Ipropriate to grant the Joint Petitioners’ Motion for 
inding of Fact No. 9, as outlined hereinabove. The 
;ion herein does not address the issue of the 
in 271 elements in interconnection agreements. Nor 
the issue of the appropriate rates for Section 271 

in to the specific commingling issue decided herein, 
nission by order in the change of law docket (Docket 

i NO. 10 - MATRIX ITEM NO. 36): How should line 
2ement; and what should BellSouth’s obligations be 

i NO. 11 - MATRIX ITEM NO. 371: 

g: Should the Agreement contain specific provisions 
ioning to copper loops of 18,000 feet or less? 

ihould the Agreement contain specific provisions 
SmovaI to copper loops of 18,000 feet or less? 

IE NO. 12 - MATRIX ITEM NO. 38): Under what 
BellSouth be required to perform line conditioning to 

COMMISSION DECISION 

I 1  , and 12, the Commission concluded as follows: 

31 



Fed er a1 b o  m mu n ic at i ons Commission FCC 05-170 

Before the 
Commission 

ashington, D.C. 20554 

Petition of Qwest Corporation for ) WC Docket No. 04-223 
Pursuant to 47 U.S.C. 5 160(c) in 

In the Matter of 

Metropolitan Statistical Area 

Adopted: September 16,2005 

By the Commission: Chairma 
concurring and issuing a joint statement. 

Released: December 2,2005 

a separate statement; Commissioners Copps and Adelstein 

LE OF CONTENTS 

B. DOMINANT CARRIER LATION .................................................................................. 15 
ition Subject to Section 10.. ............................................... 16 
rance Criteria to Qwest's Petition ..................................... 18 

duct Market ... ...*....... ................. .... .................. ..................... 20 
graphic Market .................................................................... 23 
t Services ............................................................................. 25 
tion lO(a)( 1)  - Charges, Practices, Classifications, 
Regulations .......... . ...... . ....... . ............................................... 26 

Market Share .......... . ............... ..... .................................. 28 
Market Elasticities and Structure .................................. 3 1 
Specific Forbearance Granted ....................................... 39 

tion 10(a)(2) - Protection of Consumers .............................. 44 
1 O(a)(3) - Public Interest ..................... ..,..,,.................. 46 

Services ................................................................................. 50 
"FULLY IMPLEM ................................................................................................ 51 

t Relates to the Requirements of Section 271 ......................... 52 

ops and Transpo rt...................................................,...,. 61 

........................... . .................................. ~ ......................... 63 

Exhibit "C" 



t 

Federa 

C. Checkl 

100. We deny Qwest’s Petitior 
271 (c)(2)(B) obligations to provide acce 
checklist items 4-6).245 In contrast to ch 
other provisions of the Act, checklist ite 
BOCs to provide wholesale access to lot 
analysis under section 25 1 to provide un 
not shown that checklist items 4 througk 
are just and reasonable and not unreasor 
interests are protected.247 We instead co 
interest and would likely harm competit 
MSA.24E 

10 1. As an initial matter, we cl 
analysis below pertains only to loop, tra 
pursuant to section 25 1 (c)(3) and for wk 
obligations, First, we deny Qwest’s for 
provide access to loops, transport and s\ 
provide the same network elements - fo 
forborne from section 25 1 (c)(3) in this I 
Order - pursuant to section 25 1 (c). For 
sections 27 1 (c)(2)(B)(iv)-(vi), which re( 
Qwest would stilI be obligated to provid 
at more specific TELRIC prices.249 To 1 
greater than section 25 l(c)(3), and wher 
~. 

245 Section 27 I(c)(2)(B)(iv) of the Act reqi 
office to the customer’s premises, unbundles 
Section 27 l(c)(2)(B)(v) requires a BOC to I 
exchange carrier switch unbundled from sw 
27 1 (c)(2)(B)(vi) requires a BOC to provide 
other services.” 47 U.S.C. 4 271(c)(2)(B)(v 
17532-536, paras. 48-56. 

246 See Triennial Review Order, 18 FCC Rcc 
Provisions of the Telecommunications Act a 
Further Notice of Proposed Rulemaking, 15 
Commission previously has explained, this j 
statute and avoids other problems of statuto: 
to conclude that section 25 1 and section 27 I 
provisions apply are different - namely, sec 
obligations only on BOCs. See Triennial RI 

247 47 U.S.C. $ 160(a)(1)-(2), 

248 Id. at 5 160(a)(3). 

249 See Triennial Review Order, 1 8 FCC Rcr 

zommunications Commission FCC 05-170 

t Items 4-6 (Loops, Transport and Switching) 

3r forbearance to the extent Qwest seeks relief from its section 
to loops, transport and switching in the Omaha MSA (ie., 

klist items 1 through 3 and 14, which incorporate by reference 
3 4 through 6 establish independent and ongoing obligations for 
s, transport and switching, irrespective of any impairment 
indled access to such elements.246 We conclude that Qwest has 
are unnecessary to ensure that Qwest’s charges and practices 

)ly discriminatory, nor unnecessary to ensure that consumers’ 
:lude that granting Qwest’s Petition would not be in the public 
I in the provision of telecommunications services in the Omaha 

ify that the scope of our inquiry in this section is limited. The 
port and switching elements that need not be unbundled 
h we have not already forborne from section 271 access 
arance Petition to the extent it seeks relief from obligations to 
ching under section 271 when Qwest also has an obligation to 
:xample, loops in those wire centers where we have neither 
ier nor found non-impairment in the Triennial Review Remand 
lis class of network elements, even if we were to forbear from 
ire just and reasonable pricing under sections 201 and 202, 
access to these network elements pursuant to section 25 l(c)(3) 
: extent that section 27 1 (c)(Z)(B) imposes an obligation no 
hat section 25 I (c)(3) obligation still applies, we deny Qwest’s 

es that a BOC provide “[l]ocal loop transmission from the central 
iom local switching or other services.” 47 U.S.C. 4 271(c)(2)(B)(iv). 
wide “[llocal transport from the trunk side of a wireline local 
hing or other services.” 47 U.S.C. 5 271(c)(2)(B)(v). Section 
I local switching unbundled from transport, local loop transmission, or 
see also Yerizon Pennsylvania Section 271 Order, 16 FCC Rcd at 

.t 17384, para. 653; see also implementation of the Local Compelition 
996, CC Docket No. 96-98, Third Report and Order and Fourth 
ZC Rcd 3696,3905, para. 471 (1999) (UNE Remand Order). As the 
erpretation of the Act best comports with the plain meaning of the 
construction. The Commission also has explained that it is reasonable 
stablish independent obligations because the entities to which these 
‘n 25 l(c) applies to all incumbent LECs, while section 27 1 imposes 
ew Order, 18 FCC Rcd at 17385, para. 655. 

7386, para. 656. 
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