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By this letter, Virgin Mobile USA, LLC ("Virgin Mobile" or the 
"Company") voluntarily submits the enclosed information to the state public utility 
commissions ("PUC") that regulate intrastate telecommunications providers and 
services. The Company reserves its rights with regard to whether the PUCs have 
jurisdiction over Commercial Mobile Radio Service (''CMRS") operators. In the 
view ofthe Company, Section 332 (c)(3) of the Communications Act of 1934, as 
amended, 47 U.S.C. 6 332 (c)(3) preempted state and local rate and entry regulation 
of CMRS operators. As a result, in the Company's view, any jurisdiction that a PUC 
may have had over wireless services has been preempted and the PUCs presently 
have no jurisdictional authority over the operations and activities of CMRS 
operators, including Virgin Mobile. 
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Sincerely, 

Kenneth A. Plevan 
Counsel for Defendants 
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The United States Attomey General 

All State Attorneys General On the 
Attached Service List A 

State Regulatory Authorities on the 
Afhched Service List €3 

RE: Nelson v. Virgin Mobile USA, LLC, US. Dist. Ct. 
S.D. CA. Case No. OScv1594 AJB 

Pursuant to the requirements of the Class Action Fairness Act, 28 W.S.C. 

Section 171 5, this letter is notice to you of a proposed cIass action settlement by Virgin 

Mobile USA LLC (“VMW”). The tams of this settIernent are summarized below, and set 

forth in the Settlement Agreement that is included on the enclosed CD. The Settlement 

Agreement includes as Exhibits the proposed fbll and summary notices of the proposed 

settlement of this action, which notices explain the procedures for participating in, 

requesting exclusion fiom, or objecting to the settlement, and also the proposed order 

submitted to the Court for both preliminary approval of the settlement and for entry of 
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h a l  judgment. The papers fcrr the preliminary approval of the proposed settlement were 

submitted to the Court on March 16,2006 (copy enclosed.) The Complaint in this action 

is available on-line through the PACER document retrieval system by referencing the 

above case name and number, and dso will be available on-line for reference no later 

than April 30,2006 at www.vmclasssettlement.com. It is also included on the enclosed 

CD. I 

Please note that the parties have consented to, and the Court has ordered 

under 28 U.S.C. Section 636(c) that, Magistrate Judge Anthony Battaglia be the Judge 

assigned to this matter for all purposes, including for the Fairness Hearing. 

I. Current VMU Customers 

A. *VMCharpres 

1 .  This component of the settlement covers charges that were 

imposed for calls to Virgin Mobile’s “At Your Service3’ program using *VM on the 

handset beginning in May 2005 that plaintiff alleges should have been charge-free calls. 

As part of the settlement, VMU has d~eady stopped charging for 2. 

*VM calls as of January 19,2006. 

3. VMU will also commit to not imposing any such charges for at 

least a year after Court approval of the settlement. The pwpose ofthis provision is to 

moot any concerns about the small number of outdated Top-Up cards still in the hands of 

retailers, as these cards will be completely used up within this period. 

4. As part of the settlement, VMU will be automatically refunding to 

current custcmers these charges in full with airtime credits to customer accounts. VMU 
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estimates that current customers account fur about $560,000 of such charges. No claim 

form is required, and this refund process wilI be completed by May 15,2006. 

5 .  VMU will also agree that, going forward, it will not state that calls 

to *VM are fkee on any marketing materials inventory which has a long "life span" in 

retai1 stores, such as handset packaging or Top-Up cards, VMU, however, will reserve 

the right to place such language on its website and in print advertising, i.e. advertising 

that does not have an extended shelf life, if in fact VMU continues to not charge for such 

calls. This undertaking will be limited in duration by a 5-year sunset provision. 

6.  Should VMU reinstitute charges on *W calls, it will do so only 

after 30daya prior notice to existing customers given (i) by means of a single text 

message (ii) an appropriate prominent notice on the VMU website, and (iii) an 

appropriate prominent notice on all customer pages. The latter two notices will appear 

for a total of60 days, for approximately 30 days prior to the institution of the charge and 

for approximately 3 0 days thereafter. 

B. $10 Free Starter Airtime 

I. For current customers who purchased one of the Relevant 

Handsets and activated service after March 2005,' the customers will receive a credit of 

$7.50 (subject to possible proration as discussed below), whether or not the customer 

already received $2.50 or $5.00 upon activation. 

' "ReIevant Handsets," for purposes of this Settlement, are those handsets that 
contained a reference to receiving $10.00 worth af &ee starter airtime upon activation 
on the handset packaging, and included the handsets in the following models offered 
by VMU: The Super Model, The Party Animal, Vox 8500, the K-7 Rave, Slider V5, 
K9, Flasher V7, and Vox 8610. 
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2. Each customer eligible for this credit will be required to 

submit a claim eIectronically at www.vrnclasssc$tlement.com or by calling a separately 

established toll-free number to be eligible fur the credit. However, no certification will 

be rquired. 

3. VMU will create a Settlement Fund of $2.7 million fbr providing 

these airtime credits to any eligible cment customer who files a claim. VMU will also 

be responsible for class counsel fees and expenses and a class representative payment 

(not to exceed 20% of h t  Settlement Fund), and costs paid to a third party 

administration firm for notice and administration costs (the mount to be deducted will 

not exceed $175,000, which is the amount the parties estimate for this cost). Said fees 

and costs will reduce the $2.7 million credit Settlement Fund. If the net Settlement Fund 

is insufficient to cover all air time d i t  claims, the credits will be prorated among the 

eligible claimarits. 

4. Notices to eligible cment customers fi.e. those defined in 

paragraph 3 above) will be by a text message (once), a notice on the existing VMU 

website, and notice on the "wtomerpages", i.e.. the account activity reports accessible 

to each current customer through the website. Those receiving notice will be directed to 

the website or toll-fiee number for information and claims submission 

(www.vmclasssettle"t.c-om). There will also be a direct link to that website from the 

home page of the current VMU website and from the customer pages. 

5 .  For two years following execution of the settlement, VMU will 

refiain from producing any packaging that promotes a specific amount of starter airtime. 
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Dwing these two years, W will not reduce the free starter airtime credits below the 

current level, 

6,  If, after two years, VMSJ decides to eliminate free starter airtime 

altogether, it will cease. shipping any packaging claiming free starter airtime at least six 

months prior to the effective date of the new policy. 

II, Former VMU Customers 

1. As to former customers, W will offer an airtime credit of $20, 

which will be available for a total of six months following final approval and redeemable 

if the former customer reactivates hidher VMU account. VMU will waive any 

reactivation fees. Alternatively, the former customer can opt to receive a $5.00 credit on 

most items purchased from the VMU website. 

2. To streamline the settlement process, VMU will offer the same 

benefits to any fonner customer who qualifies either in the free starter airtime category or 

the Vh4 credit category. The benefit can be redeemed by calling a toll-free telephone 

number. 

3. Notice of the availability of this credit will be given to former 

customers who either (i) paid a *VM charge, or (ii) purchased a handset with the $10 free 

starter airtime claim on the packaging, but did not receive $10 fiee starter airtime 

4. For eligible former customers, VMU will undertake to create fiom 

its records a last known email and street address database, to the extent such information 

is available. Notice will be given to former customers through a combination of either 

email or, if no email address, a post card notice to the last known address of such former 
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customers, similar to the text message notification to be given to current customers. Such 

notice will be supplemented by publication notice. 

The Court has set a fhal approval hearing date for on June 26,2006 at 

In accordance with 28 U.S.C, 81715, we are providing the following 

additional documents on the enclosed compact disk; 

1. Spreadsheet detailing by State V M U ' s  reasonable estimate 

of the number of Class members located in each State and 

the percentage that represents the estimated proportionate 

share of the claims of such members to the entire settlement. 

2. Motion for Preliminary Approval of Class Action 

Settlement and Proposed Class Notice. 

3. [Proposed] Order (granting preliminivy approval). 

Please contact me if there are any questions I can address. 

Sincerely, 

Kenneth A. Plevan 
Counsel for Defendants 

Enclosures: 
[CD containing court documents and spreadsheet] 

cc: Class Counsel 

638003.07.-Ne~ YOtk 1A- MSW 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

X - * - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

SCOTT NELSON, Individually and On Behalf 
of At1 Others Similarly Situated, 

Plai nti ft; 
05 CV 1594 (AJB) 

- against - 

VIRGJN MOBILE USA, LLC., and VIRGIN 
MOBILE USA, INC., 

: 

Defendants. 

SETTLEMENT AGIWEMENT 

IT IS STIPULATED AND AGREED as of March 15,2006 by plaintiff 

Scott Nelson (”Nelson”) and defendant Virgin Mobile USA, LLC (“VMU”), subject to 

the approval of the Court, that the class action allegations asserted in the above-captioned 

lawsuit (the “Action”) are h l Iy  settled and released as against VMU and any other 

Released Party (as defined below) in accordance with the terms and conditions set forth 

herein. 

IT IS FURTHER STIPULATED AND AGREED by Nelson and VMU, 

subject to the approval of the Court, that Nelson’s individual allegations asserted herein 

are fully settled and released as against VMU and any other Released Party in accordance 

with the terms and conditions set forth herein. 



I. BACKGROUND 

A. The Parties 

1. VMU is a national provider of pay-as-you-go wireless telephone 

services. Launched in July 2002, VMU currently has approximately four million 

customers enrol led. 

2. Plaintiff Nelson is an individual residing in California. In June 

2005, Nelson purchased a VMU mobile phone handset (a “Handset”) and became a VMU 

customer. 

B. VMU’s Services 

3 .  To become a customer of VMU’s services, an individuaf needs to 

purchase a VMU handset and activate it. 

4. Customers can replenish or top-up their accounts by, among other 

methods, purchasing a “Top-Up Card” at a third party retail store. 

VMU’s Starter Airtime Promotion 

5.  From its launch in July 2002 until April 5,2005, VMLJ offered free 

starter airtime to new customers in the amount of ten dollars ($10). The availability of 

this free starter airtime was printed on various Handset packages. 

6. Beginning in late 2004, VMU began the process of changing its 

Handset packaging to rder to “free starter airtime”, without specifying any specific dollar 

amount. 

7. Only the packaging for the following models of Handsets stated 

that purchasers would receive $10 free starter airtime: The Super Model, The Party 

Animal, Vox 8500, the K-7 Rave, Slider V5, K9, Flasher V? and Vox 8610 (collectively, 

the “ReIevant Handsets”). 
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8. Of the Relevant Handsets, VMU produced different versions of 

packaging for four models: the (i) Slider V5, (ii) K9, (iii) Vox 8610 the (iv) FIasher V7 

(collectively, the "Dual-Packaged Relevant Handsets"). Initial packaging for such Dual- 

Packaged Relevant Handsets stated purchasers would receive $1 0 free starter airtime. 

Subsequent packaging stated that purchasers \-.rou!d recelw ''free stater airtime". The 

Super Model, The Party Animal, K-7 Rave a i d  Vox 8500 Handsets (collectively, the 

"$10 Relevant Handsets"), were available only in packaging claiming purchasers would 

receive $10 f?ee starter airtime. 

9. On April 5,2005, VMU lowered the amount of starter airtime 

offered to five dollars ($5.00). 

10. On May 17,2005, the amount of free starter airtime was reduced 

from $5 reduced to two dollars and fifty cents ($2.50)* 

1 1. VMU asserts that, in connection with its reduction in the amount of 

free starter airtime, VMU implemented a policy of providing a full credit to any new 

customer who contacted Virgin Mobile At Your Service, the company's customer care 

service, to contest the amount of the customer's starter airtime credit. Plaintiff asserts 

that policy was not publicly disdosed, and was not followed based on his own personal 

experience. 

*VM (*86) Call Charpes 

12. Prior to November 2003, VMU produced Top-Up Cards which 

stated that calls to Virgin Mobile At Your Service by dialing *VM "never cost a cent." 

13. From its launch in July 2002 until May 12,2005, VMW did not 

charge its customers for Kandset calls to Virgin Mobile At Your Service using the V M  

code (also called "*86" or "*VM Calls"). 
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14. On May 12,2005, VMU began assessing airtime charges for *VM 

Calls from Handsets. 

C. Nelson's Allegations 

15. On our about June 24, 2005, Nelson purchased one of the Relevant 

Hmdszts. The packaging of the Relevant Handset that N ~ S G I I  purchased represented that 

h e  purchaser would receive $ I O  fiee starter airtime. 

16. As Nelson purchased the Handset after May 17,2005, upon 

activating his phone Nelson received $2.50 worth of fiee starter airtime. Nelson alleges 

that he complained to VMU about thisdiscrepamy, both over the phone and in writing, 

prior to the initiation of the Action, but did not receive the additional credit. 

17. During June and July 2005, Nelson purchased several Top-Up 

Cards from various third party retailers throughout California. Several of these Top-Up 

Cards represented "Dial *VM (*86) from your mobile phone. it's a free call!" Nelson 

was charged for calls he made to *VM. 

18. Nelson fiIed the Complaint herein on August 1 I ,  2005, on behalf 

of himself individually and a class of VMU customers represented by Rosner Law & 

Mansfield LLP ("Class Counsel"). 

19. The CompIaint alleged (i) violations of the California Consumers 

Legal Remedies Act, Cal. Civ. Code $ 9  1750 et seq. (Count I); (ii) violations of 

California Business & Professions Code 0 17200 and comparable consumer protection 

laws prohibiting unlawhl, unfair or fraudulent business acts or practices (Count 11); and 

(iii) breach of contract (Count 111). The Complaint also sought declaratory relief against 

VMU (Count iv). 
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20. With regard to free starter airtime, the Conlptaint alleges that 

despite "[the $10 h e  s t a t e r  airtime] representation" VMU provided "only a small 

fraction of the promised time . . .." (Compl. 8 2). 

21. With regard to the *86 charges, the Complaint alleges that VMU 

has directed "COZ~SUKHS to the 'fi& customei service md to €GCW on Defendants' 'no 

hidden fees' policy," but charged fees for swch cails. (Compl.13). 

D. Events Leading to This Settiement Agreement 

22. VMU filed an Answer an October 4,2005, denying the material 

allegations in the Complaint. 

23. Beginning in August 2005, the parties conducted an informal 

exchange of information and positions. As part of the process, and as a result of Class 

Counsel's continuing due diligence investigation, VMU has provided Class Counsel with 

relevant documents arid swom statements addressing all facts material to Nelson's 

allegations, sufficient so that counsel for both parties will be fully informed of the 

strength and weaknesses of the claims and defense asserted in the action. 

24. At an Early Neutral Evaluation Conference held by Magistrate 

Judge Anthony Battaglia on December 13,2005, the parties and their counsel engaged in 

serious face-to-face settlement negotiations. At the direction of and with the assistance o f  

Magistrate Judge Battaglia, the parties and their counsel focused their efforts on 

attempting to settle the Action on behalf of the Class, and thereafter engaged in direct 

settlement negotiations. Counsel for the parties reported on the status of those 

negotiations to Magistrate Judge Battaglia on January 18 and January 3 1, 2006, all in an 

effort to ensure these were informed, non-collusive, good faith settlement negotiations. 
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The mount  of payments to Nelson and Class Counsel were only negotiated after 

Magistrate Judge Battaglia confirmed all other material settlement terms had been agreed 

to between the parties. 

25. Nelson and Class Counsel believe that the claims asserted in the 

Action haire merit. However, they both acknowledge the iisks inherent in this litigation, 

as we11 as the considerable length of time that would be involved i f  litigation proceeds. 

Nelson and Class Counsel have taken into account the uncertain outcome and risk of any 

litigation, especialIy in complex actions such as tlus Action, as well as the difficulties and 

delays inherent in such litigation, and have weighed those risks against the benefits to be 

provided Class members under the terms of this Settlement. Nelson and Class Counsel 

believe that the proposed Settlement Agreement confers substantial benefits upon the 

Class and therefore is in the best interests of the Class. 

26. By entering into this Settlement Agreement, VMU does not admit 

any improper or unlawful conduct on its part, or concede that i t  is liable to Nelson or any 

putative class member. VMU does not concede that any class action could be certified 

over objection under the applicable laws of California or the Federal Rules of Civil 

Procedure, but enters the Settlement believing it is a fair compromise of the claims 

asserted in the Action. 

27. VMU represents that the defendaut Virgrn Mobik USA, hc .  

('I INC. t') i s  not under VMU's control and was not involved in the activities that are 

alleged in the Complaint. Plaintiff acknowledges that VMU, not rNC,  is the party 

providing the consideration for this Settlement, and that claims against INC. shall be 

dismissed with prejudice upon find Court approval of the Settlement. 
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11. SETTLEMENT TERMS 

A. Class Defmed 

28. The settlement "Class A" is defined as (i) all current VMU 

customers who are the original purchasers of one or more Relevant Handsets that 

advertised on its packaging that the purchaser 3 wm entitled to ten di>liars ($10) of f'ree 

starter airtime, who activated service for one or mure of the Relevant Handsets on or after 

April 5,2005 and who did not receive $10 in fiee starter airtime for such activations fiom 

VMU. 

29. The settlement "Class B" is defined as (i) all former V M U  

customers who otherwise fall into the definition of Class A and (ii) all VMU customers 

(whether current or former) who were billed for calls to Virgin Mobile At Your Service 

by dialing the *VM code on handsets after May 12, 2005. 

30. Settlement "Class A" and settlement ''Class B" are collectively 

referred to throughout this Agreement as the "CIass". 

B. Notice - 
3 1 ,  VMU shall give notice of the Settlement and ''Fairness Hearing" 

(as that term is defined herein to members of the Class by the following means: 

(a) All Class members who are current customers of VMU shall 

receive a text message to their current registered Handset stating: 

Court-Approved Notice. You may be eligible for airtime credits. 
Check www.vmclasssettlemenLcom or 8 8 8 - X X X - Y W  for details. 
Your legal rights may be affected. 

(b) VMU will create a website, www.vmclasssettlernent.com, that 

will contain, at a minimum, the full form of the Class Notice (which notice is attached 

hereto as Exhibit 1), the.Court's Preliminary Approvaf Order (see Exhibit 2 hereto), the 
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Settlement Agreement, the CAFA Notification, and the electronic claim form described 

below with instructions how to complete the form 

(c) VMU will publish in an agreed-to national publication set 

forth in the Preliminary Approval Order a Summary Class Notice substantially in the 

form attached hereto as Exhibit 3, once a week for two weeks. 

(d) VMU will by ApriI 30,2006 place a direct link on its home 

page to www.mclasssettIment.com, with explanatory text, which wilI remain on the 

website for a period of 10 days fiom the date of the Court's order finally approving (or 

refusing to approve) this settlement. Said link and explanatory material shall be 

substantially in the following form: 

'IFor information about a recent settlement of a legal action about starter 
airtime and charges for *VM calls, go to www.vmclasssettlement.com" 

(e) VMU will by April 30, 2006 place a comparable link on all 

specific customer pages of wrrent customers who are members of the Class to 

www,vniclasssettlement.com, with explanatory text, which will remain on such customer 

pages for a period of I O  days following the date of the Court's Order finally approving (or 

refusing to approve) this settlement. Said link and explanatory text shall be substantially 

in the following form: 

"Legal Notice. You may be eligible for a f?ee airtime credit arising from 
a settlement by Virgin Mobile of Iegal claims about starter airtime credits 
and calls to Virgin Mobile At Your Service by dialing *VM or "86. Go to 
www.vmclasssettk"ntxom for detaiis, inctuding deadlines that may 
affect your legal rights." 

(f) VMU will send an email message to the last known email 

addresses of any former customers falling within the definitions of the Class stating: 

Court-Approved Notice -- As a result of charges you may have previously 
been billed, you may be entitled to autime credits if you elect to reactivate 
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. your Virgin Mobile service, or a merchandise credit for accessory items 
available on the Virgin Mobiie website. Go to 
www.vmclasssettlement.com or call 8 8 8 - X X X - Y W  for more 
information. Check this out, since if you do nothing, it may affect your 
legal rights. 

(g) To the extent VMU does not have cmail addresses for fonner 

customers f d h g  withm the definition of the Class, it will send a nctice by means of a 

postcard to each such fumier class member, to the extent VMU has a mailing address in 

its records, cuntaining similar infurmation as set forth in subparagraph ( f )  above. 

(h) Pursuant to 28 U.S.C, Section 171 5, upon execution of this 

Settlement Agreement, VMU will also mail this Settlement Agreement, the Class Notice, 

a summary letter and the Complaint to the U.S. Attorney General and to all attorneys 

General in the 50 states ("CAFA Notification") no later than March 24,2006. 

32. The cost of the above-described notice program will be borne by 

VMU. The form and content of all notices to be provided to the Class shall, if not 

specified herein, be subject to review by Class Counsel and, in the event of a dispute 

regarding the adequacy of the notice under the standards set forth herein, approval by the 

Court. 

C. Consideration Provided Under the Settlement 

m *VM ChargedCurrent Customers 

33. In response to the claims asserted in the Action md as part of the 

Settlement, on January 19, 2006, VMU stopped charging for *VM calls. VMU does not 

have any current plans to charge for such calls again. 

34. VMU further agrees to desist from charging customers for calls 

made to *VM for a minimum period of one ( t  ) year from the date the Court executes the 

Order granting final approval of the Settlement. 
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35. For the next five ( 5 )  years from the date of this Agreement, VMU 

will not place statements indicating that calls to *VM are fiee-of-charge on any VMU 

merchandise or promotional matetial that would be expected to remain available to 

customers or potential customers for an extended period of time. VMU reserves the right 

to place such laiijyage on its websits and in piMmediii advertising, so long as VkIU in 

fact does not charge customers for V M  calls during the time such claims are made in 

such media. 

36. As part of this Settlement, no later than May 15,2006, VMU will 

have issued account credits for future airtime use to its then-current customers who me 

Class €3 Members equal to the *VM charges previously imposed on such members. 

VMU estimates that this will result in account credits totaling approximately $560,OOO. 

The actual amount of such credits, as well as the number of customers receiving such 

credits, will be provided to the Court by Declaration from VMU as soon as that 

information is reasonably available and has been verified by VMW and reviewed by Class 

Counsel, but no later than 30 days prior to the Fairness Hearing. 

37. In the event that WvW elects to reinstitute charging for *VM calls, 

after this one-year period, it will do so only after 30-days prior notice to existing 

customers given by means of (i) a single text message, (it) a prominent notice on the 

VMU wcbsite, and (iii) a similar iiotice on all specific customer pages of those persons 

who are members of the Class. The latter two notices wil1 appear for a minimum of 60 

days, beginning no later than 30 days prior to the institution of the charge and for 30 days 

after VMU has implemented this charge. 

a Starter AirtimcKurrent Customers 
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38. Through March 3 1, 2006 (the "Credit Issuing Period"), VMU will 

continue to give credits to any current customer who is a Class A Member and who 

contacts VMU Customer Care and complains that they did not receive the full amount of 

free starter airtime to which they believed they were entitled, provided that such customer, 

ir, f2ct, did cot previously receive a credit of $1 0 fix starter airtime at ik time of 

activatiotl or thereafter. 

39. For two (2) years fiom the date the Court issues an Order 

preliminarily approving this Settlement Agreement, VMU agrees not to place a specific 

dollar amount of promotional starter airtime on any of its Handset packaging or "Starter 

Guides" (which are inserts to Handset packages). 

40. For two (2) years fiom the date the Court issues an Order 

preliminarily approving this Settlement Agreement, VMU agrees not to reduce the 

amount of free starter airtime (&, $2.50) it currently offers to new customers. 

41. If, after two years fi-om the date the Court enters an Order 

~ preliminarily approving th is  settlement, VMU decides to eliminate &ee starter airtime 

altogether, it will cease shipping any packaging claiming free starter airtime at least six 

months prior to the effective date of the new palicy. 

42. VMU will create a Class A Settlement Fund of $2.7 million for 

airtimc crcdits. The amount of said Fund available for credits shall be reduced by the 

amount: of (i) Class CounseI fees and expenses (which, when added to the ciass 

representative payment provided for herein, shall not to exceed 20% of the $2.7 million 

Settlement Fund), (ii) costs and expenses paid to third parties for notice and 

administration costs not to exceed $175,000 (the amount currently estimated by VMU), 
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and (iii) a class representative payment not to exceed $15,000, resuIting in a "Net 

Settlement Fund." 

43. Class A members who have previously Iiot received ten dollars 

($10) of free starter airtime and who complete the claims process set forth at 

www.t~~c1assse~lem~ut.crJrn or by calling 888-Xxic- ) ix )cX will be given an automatic 

airtime credit in the amount of $7.50, unless the Net Settlement Fund is insufficient to 

cover all claims against such Fund, in which case the credits will be prorated among the 

eligible claimants. If there is a balance left in the Settlement Fund, such amounts revert 

to VMU. 

44. Ctaims shall be made by Class A members by either (i) 

electronically submitting a claim electronically to VMU through 

www.vmclasssettlement.com, or (ii) through a toll-free telephone number, in a form and 

manner described in a Toll-Free Telephone Number Protocol to be agreed to by the 

parties, or in the event of a disagreement subject to the approval of the Court. It is 

understood that to be in Class A, a class member must be a current VMU customer on the 

date of the distribution of the credits provided for herein. If a Class A member ends his 

Qr her relationship with VMU prior to said date, he or she will be entitled to receive any 

and all benefits of Class B Membership. 

*VM/Starter Airtime/Former Customers 

45. VMU will make available an airtime credit of $20, good for six 

months after the Court issues an Order granting final approval of the Settlement, 

redeemabte if the Class E3 member who is a former customer reactivates hisher VMU 

account. Alternatively, the Class E3 member who is a former customer can elect at their 
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option to receive a $5.00 credit off any accessory item they purchase fiom the VMU 

website except for batteries and music docking stations, during the same six m o n ~  period. 

46. Any eligible Class B member who is a former customer and who 

wishes to claim either credit shall do so by submitting a claim telephonically at 888- 

Lva-m. 

Payment to Scott Nelson 

47. VMU wi11 pay to Mr. Nelson for his individual claim and for his 

acting as the named representative of the Class an amount approved by the Court not to 

exceed $15,000. Such ainount will be paid to Class Counsel within twenty (20) days 

after entry of the Order finally approving the terms of this Settlement Agreement, with 

the understanding that said amount is refundable to VMU in the event the Court's 

approval is overturned due to an appeal by an objector. 

Fees to Class Counsel 

48. VMU agrees to pay Class Counsel fees and costs approved by the 

Court, not to exceed five hundred twenty five thousand dollars ($525,000) (which 

together with the payment to the Class representative shall not exceed 20% of the $2.7 

million Settlement Fund amount) ("Counsel Fees"). Counsel Fees will be payable within 

twenty (20) days after the entry of the Caurt's Order finally approving this Settlement 

Agreement, with the understanding that said amount is rehndable to VMU in the event 

the Court's approval is overturned due to an appeal by an objector. 

D. Risk of Non-Approval and Sunset Provision 

49. VMU acknowledges that it will have or has issued certain credits 

prior to final Court approval of this Settlement, and that i t  accepts the risk of said non- 

approval. 
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50. All restrictions imposed in this Settlement on V W  shall expire at 

the end of five yeas  from the date of entry of the Order granting the final approva1 of the 

S ettl cment. 

5 1. In the event this Settlement Agreement is terminated pursumt to 

piiiagdph 56, ’v’F--ws obligation to perform the actions set forth in this Settlement 

Agreement shall be void. 

E. Class Notice and Final Approval Hearing 

52. As soon as reasonably practicable after this Settlement Agreement 

has been executed on behalf of all parties, the parties to this Settlement Agreement shall 

jointly apply for the Court’s preliminary approval of the Settlement Agreement and entry 

of a proposed Order in substantidly the form attached hereto as Exhibit 2, which 

proposed Order shall provide for approval of the Class Notice Program set forth in 

Section 11-B above. 

53. VMU will, 30 days prior to the Fairness Wearing, submit to the 

Court proof of service of the CAFA Notification and dissemination of Class Notice 

consistent with the terms of this Settlement Agreement. 

54. An in-Court public hearing for the purposes of analyzing the 

fairness and adequacy of the Settlement Agreement (the “Fairness Hearing”) shall be held 

on a date to be set by the Court in the Preliminary Approval Order. IF after the Fairness 

Hearing the Court approves the Settlement, the Court shall enter an Order substantially in 

the form attached hereto as Exhibit 4. The entry of said Order shall release as against 

VMU and all Released Parties the claims of all Class Members, including plaintiff, 
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asserted in the Complaint, and shall also release any claims arising out of the initiation, 

prosecution, or resolution of the Action. 
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1x1, MISCELLANEOUS SETTLEMENT PROVISIONS 

55. The terms and provisions of this Settlement Agreement may be 

amended, modified, or expanded only by written instrument executed by the parties or 

their counsel hereto, subject to subsequent approval by the Court. 

56. The terms of the Settlement Agreement shall terminate at the sole 

option and discretion of Nelson or VMU if the Court rejects, modifies, or denies approval 

of any provision of this Settlement Agreement that the terminating party reasonably 

determines is material, unless subsequent agreement is reached by the parties hereto. The 

terminating party must exercise the option to withdraw from and terminate this 

Settlement Agreement, as provided in this subsection, no later than ten ( 1  0) days after 

receiving notice of the Order or ruling of the Court prompting the termination. If this 

Settlement Agreement is terminated pursuant to m y  of the subsections above, then: 

(a) This Settlement Agreement shall be null and void and shall 

have no force or effect, and no party shalt be bound by any of its terms; 

(b) This Settlement Agreement and all negotiations, statements 

and proceedings relating to it shall be without prejudice to the rights of any party, each of 

whom shall be restored to their respective positions existing immediately before 

execution of this Settlement Agreement; 

(c> VMU expressly and affirmatively reserves all defenses, 

arguments and motions as to all claims that have been or might later be asserted in this 

Action or any other related action; 
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(d) Nelson and Class Counsel expressly and affirmatively reserve 

all claims, arguments and motions as to all assertions that have been or might be later 

asserted in this Action or in any related action; and 

(e) To the extent permitted by law and consistent with its 

h-iitatims, neither this Seitherrt Agreement, nor the fact of its having been made, shall 

be admissible or entered into evidence. 

57. Each of the attorneys executing this Settlement Agreement on 

behalf of one or more of the patties hereto warrants and represents that they have been 

duly authorized and empowered to execute this Settlement Agreement on behalf of their 

respective client or clients. 

58. Nelson understands the merits of the claims, beIieves the 

settIement to be in the best interests of the Class, and is authorized to execute this 

Agreement on behaif of himself and proposed Class Members. 

59. This Settlement Agreement, complete with its Exhibits, sets forth 

the entire agreement between Nelson and VMU with respect to its subject matter, and 

supersedes any prior agreement, understanding, or undertaking (written or oral) by arid 

between the parties regarding the subject matter of this Settlement Agreement. 

60. Notwithstanding any provision in this Settlement Agreement, the 

time period and/or dates described in this Settlement Agreement with respect to the Class 

Notice and the Faimess ffearing arc subject to approval and/or change by an order of the 

Court without notice to Potential Settlement Class Members. 

6 I .  If the date for performance of any act required by or under this 

Settlement fatls on a Saturday, Sunday, or Court holiday, that act may be performed on 
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the next business day with the same effect as if it had been performed on the day or 

within the period of time specified by or under this Settlement Agreement. 

62. Neither Nelson nor VMU shall be deemed to be the drafter of this 

Settlement Agreement or of any particular provision thereof, nor shall they argue that any 

t 

p&ii~~lar; p i x + ~ i ~ l ~ ~ l  sheuld be conskued against its dmfier or otherwise resoft io ~e 

contra proferentem canon of construction. 

63. If any provision, paragraph, section or other portion of this 

Settlement Agreement is found to be void, all remaining portions of this Settlement 

Agreement shall only remain in effect and be binding upon mutual agreement of all 

parties. 

64. . The parties expressly acknowledge and agree that this Settlement 

Agreement and its Exhibits, along with all related drafts, motions, pleadings, 

conversations, negotiations and correspondence, constitute an offer to compromise and a 

compromise within the meaning of Federal Rule of Evidence 408 and any equivalent rule 

of evidence of any State. In no event shall the Settlement Agreement, any of its 

provisions or any negotiations, drafts, statements or court proceedings relating to its 

provisions in any way be construed, offered or received into evidence as an admission of 

the validity of any claim or any fact alleged by Nelson in this Action or in any pending or 

subsequently-fiIed action, of any wrongdoing, fault, violation of law, or liability of any 

kind on the part of VMUA including each of its past, present and hture stockholders, 

parents (including intermediate and ultimate parents), subsidiaries, affiliates, divisions, 

predecessors, successors and assigns, each of its past and present officers, directors, 

agents, employees, servants, attomeys, underwritings and insurers; each of its past and 
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present vendors, including all wholesale and/or retail distributors of VMU's services, 

advertising agents, public relations agents, and media consultants; and any other person 

or kgal entity in privity with any of them ("Released Parties"), or an admission by them 

of any claim or aIlegation made in this Action or in any action, nor as an admission by 

Nelson or my Class member of &e validj ty ef any fact or defense asserted against t h m  

it1 this Action or in any action. Without limitation on the foregoing, nothing contained in 

this Settlement Agreement shall be given any form of resju#icata or coliateral estoppel. 

effect against VMU or the Released Parties in any administrative or judicial forum or 

proceeding. 

65. This Settlement Agreement shall be binding upon and inure to the 

benefit of the parties hereto and their respective estates, heirs, successors and assigns. 

'This Settlement Agreement shall not expand the rights of any person or entities who are 

not parties hereto or Released Parties, and no person or entity who is not a party to this 

Settlement Agreement or a Released Party shall acquire any r ights hereunder, whether as 

purposed third-party beneficiary or otherwise. 

66. T h i s  Settlement Agreement and any amendments thereto shall be 

governed by and interpreted according to the laws of the State of California, excluding its 

coaflicts of laws provisions. 

67. Any action to enforce this Agreement shall be commenced and 

maintained only in the United States District Court for the Southem District of California 

(San Diego). ' f i e  Court shall retain continuing jurisdiction over the implementation, 

administration and conduct of the settlement and the interpretation, construction and 

enforcement of this Settlement Agreement. 
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68. The parties reserve the right, subject to the Court's approval, to 

make any reasonable extensions o f  time that might be necessary to carry out any of the 

provisions of this Settlement Agreement. 

69. All monetary amounts contained and relating to this Settlement 

Agieement me in Uritcd States dzrllais. 

70. The waiver by one party of any breach of this Settlement 

Agreement by another party shall not be deemed a waiver of any prior or subsequent 

breach of this Settfement Agreement. 

71. If one party to this Settlement Agreement considers another party 

to be in breach of its obligations under ths  SettIement Agreement, that party must 

provide the breaching party with notice of this alleged breach and provide a reasonable 

opportunity to cure the breach before taking any actions to enforce any rights under this 

Settlement Agreement. 

72. All documents in connection with this Settlement Agreement and 

the proceedings contemplated herein shall be delivered by overnight delivery service, 

addressed to the respective parties at the addresses set forth below. Documents address 

to VMU shall be provided to: 

Peter Lurk, Esq. 
Virgin Mobile USA, LLC 
10 Independence Boulevard 
Warren, New Jersey 07059 

with a copy to: 

Kenneth A. Plevan, Esq. 
Skadden, A r p s ,  Slate, Meagher & Flom LLP 
Four Times Square 
New York, New York 10036 

Documents addressed to Nelson shall be provided to: 
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Rosner, Law & Mansfield LLP 
10085 Carroll Canyon Road, Suite 100 
San Diego, California 92 13 I 
Attn: Hallen D. Rosner, Esq. 

Following the final dismissal of the Action, Nelson and his counsel, 
, 

73. 

upon the request of VMU, siiali promptly return or destroy any confidential documents 

and business records (and all copies of such documents in whatever form made or 

maintained) produced by VMU in this Action. 

74, Except as otherwise specifically addressed in this Settlement 

Agreement, no party shdl be liable for any costs or expenses hcurred by or on behalf of 

another party in connection with this Settlement Agreement and the actions resolved 

hereby. 

75.  Prior to the final approval and settlement of this Settlement 

Agreement, the parties agree not to conduct public interviews, initiate contact with any 

media outIet, or publish or issue any public press release regarding the Action or this 

Settlement Agreement except as may be required by law, excqt  that either party may 

respond to media inquiries to answer questions regarding the background ofthe Action or 

the teniis of the Settlement. 

76. This Settlement Agreement may be executed in one or more 

counterparts, each of which shall be deemed an original, but all of which together shall 

constitute one and the sitme instrument. 
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Thus executed on the dates indicated below. 

ON BEHALF OF NELSON 

Dated: March >;-2006 Pi 

c_---/ <&f // 
Hailen D* ItO" 
Alan M. Mansfield 
John W. Ha" 
Rosner, Law & Mansfield LLP 
10085 Carroll Canyon Road, Suite lo0 
San Diego, Califvmia 92 13 1 

ON BEHALF OF VIRGW MOBILE USA, LLC 

Dated: March- 2006 

Peter turie 
G e n d  CouOseI 
Vu& Mobile USA, LLC 
I O  Independence Boulevard 
Wanen, New Jersey 07059 



- 
Scott Nelson 

_- ON BEHALf;OF VIRGM MOBILE USA, LLC 

General Caunsel 
Virgin hhbile USA, LLC' 
L 0 hdependet~ce Boulevard 
Warren, New Jersey 07059 
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EXHIBIT 1 

UNlTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 

X _ _ - _ - - - - - _ - _ - - _ - - _ - - _ - - ~ - - - - - - - - -  
SCOTT NELSON, II\TP)TVZDUALLY and On 
Behalf Of All Other Similarly Situated 

Case No. 05cv1594 AJB 

NOTICE OF PROPOSED CLASS 

SETTLEMENT HEARING 
Plaint i Ff, : ACTION SETTLEMENT AND 

- against - 

VIRGIN MOBILE USA, LLC, and VIRGIN 
MOBILE USA, INC. 

: 

Defendant. 

TO: ALL CURRENT AND FORMER CUSTOMERS OF w” MOBILE LJSA WHO 
EITHER: (11 WERE CHARGED FOR CALLS MADE ‘ro VIRGIN MOBILE USA 
“AT YOUR SERVICE” BY DIALING *VM OR *86; OR (2) PURCHASED THE 
HANDSETS SPECIFIED BELOW THAT PROMISED A $10.00 STARTER AIRTlME 
CREDIT AND DID NOT RECEIVE THE $10.00 STARTER AIRTlME CREDIT. 

iF YOU FALL WITHIN EITHER OF THE ABOVE GROUPS YOU COULD RECEIVE 
MONETARY BENEFITS IN A CLASS ACTION SETTLEMENT. YOUR LEGAL 
RIGHTS ARE AFFECTED BY THIS SETTLEMENT U‘HETHER YOU ACT OR DON’T 
ACT. THIS IS A F E D E a L  COURT AUTHORIZED NOTICE SO PLEASE READ 
THIS NOTICE CAmFULLY. 

The purpose of this Notice is to infoi-ni chss menibers of a proposcd settleillen1 o f  

this class action lawsuit (the “Action”), pending before the Honorable hithoiiy J, Battaglia in the 

United States District Corit-t for the Soutlieni District of Califoi-nia (the “Court”), sild to explait1 

their options. The parties have consented to, arid the Court has ordered iirider 28 U.S.C. Section 

636(c) that, Magistrate Judge Anthony Battaglia be  the Judge assigned lo this mattcr for all 

purposes, including for the Fairness Hearing. The full details of this settlement are contained in 



a Settlement Agreement dated March 15, 2006 (“Agreement”) that has been filed with the Court 

and is available to review at wu~~~.vinclasssettlenlent.col~l, 

This Notice I s  also to hfonn you of a hearing to be held by the Court to consider 

whether to approve this settlment xi fair and reasonable. The Coirrt still has to decide whether 

to approve this settleiiient and consider any comments of Class members. The hearing to 

consider \4:listhet- the proposed settlement should be approved and the class finally certified (the 

“Fairness Hearing”) will be held 011 Julie 26,2006, at 1O:OO a.m. in the Courtroom of the Hon. 

Anthony J.  Battaglia, located at 940 Front Street, San Diego, California 92 101. The deadline 

for you to make auy corninents about the settlement, or to opt out of the settlement, is June 

12, 2006. 

This Notice explains the backgroiind of the Action, the settlement, the benefits 

available, eligibility, procedures and deadlines to obtain these benefits, atid your legal rights and 

options. 

1.  What Is this Action About? 

Plaintiff (the individual who filed this Action) alleges that since April 5, 2005, 

Virgin Mobile USA, LLC (“Virgin Mobile”) did izot provide a starter airtime credit of $10,00 to 

customers who purchased the following models of mobile phones that advertised on their 

packaging that the purchaser was entitled to ten dollars ($10) of free starter airtime: The Super 

Model, The Party Aniiiial, Vox 8500, the K-7 Rave, Slider V5, K9, Flasher V7  and Vox 8610 

(the “Handsets”). 

In addition, plaintiff alleges that since May 2005 Virgin Mobile improperly billed 

custonicrs For making calls to Virgin Mobile At Your Service from their liandsets by dialirig 

*VM or *86. Prior to May 2005 ,  calls tising this short code had been toil-free. 
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Present and for“  Virgin Mobile customers who either (L) purchased the 

Handsets listed above but did not receive a starter airtiine credit of $10.00 or (2) were billed for 

calls to Virgin Mobile ,4t Your Service by dialing V M ,  are referred to this Notice as the 

‘ ‘Class ’ ’. 

Virgin Mobile denies that it  did aiijrthing wrong or that its practices are the proper 

subject o f a  l a w ~ i i l  by Plaintiffor any members ~ f t l i e  Class. You can reviejv a copy of the 

Class Action Complaint and Answer at www.vinclasssettlenlent.com. 

The Court has not ruled on the merits of these cIaims or defenses in favor of either 

side. histcad, both sides agreed to a settlement, 

2. What  Are the Settlement Terms? 

( I )  If you are a current custoiner of Virgin Mobile who purchased one of the 

H2111dsets tisted above but did not receivc a starter airtime credit of $10.00, and you tiiiiely file a 

claim, you can 1-eceive a $7.50 account credit for airtime use (possibly subject to proration), 

Virgin Mobile is establishing a $2.7 inillion Settlement Fund for funding the starter airtime 

credits for current customers referred to above. The account credit for $7.50 for future airtime 

use may be adjusted if claims exceed $1.985 initlion; please see discussion below. 

IMPORTANT: If your Virgin Mobile sewice is terminated before this starter airtime credit is 

provided to you, you may still clect one of the two options available to former customers 

(described below). If you cancel your service, call 888-XXX-YYYY for more information or to 

elect one of the two options for fonner customers. 

(2) If you are a current customer of Virgin Mobile as of April 30, 2006 and were 

billed for *\M charges, yoti will receive an autoniatic credit of all *VM charges previously 

billed. You do [tot need to sd.mit a claim form to receive this credit, and it will show up 

automatically 011 your customer account statemelit before May 15,2006. 
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( 3 )  If you are an eligible fortner Virgin Mobile customer and either ( I  ) purchased 

one of Handsets Iisted above atid did not receive the $10.00 starter airtime credit described on 

the handset packaging, or (2) were bilied calls to Virgin Mobile “At Your Sewice” by dialing 

V M ,  arid you timely file a cIaini, at your option, you will receive either an airtime credit of 

$20.00 if you reactivate your Virgin Mobile service (Virgin Mobile wili waive any activation 

fees) or ;L $5.00 ct-edit nTf m y  accessory item sold at www.virgii~ilobileusa.com except for 

batteries or music docking stations. 

Virgin Mobile has also agreed to make certain chaiiges regarding the rniiiitiiurn 

free stai-tcr airtime aiiioutit that it will ptovide and the disclosure of free starter airtime. In 

addition, Virgin Mobile has agreed that it will not charge for calls to Virgin Mobile “At Yortr 

Sewice” by dialing *VM for at least two years, and then only after disclosing any such change. 

These changes are described more fully in the Settleiiient Agreement. 

Class Cotiiisel will request the Court to approve reitnburseinent of their attorneys’ 

fees and expenses for prosecuting this Action, as well as payment to the named class 

representative, in a total aiiiouitt not to exceed 20% of the Settlement Fund. These amounts were 

negotiatecl and agreed to orily after the Court confinned that the other temis of the settlement had 

been agreed to by the parties, and is subject to Coui-t review and approval. Virgin Mobile has 

agreed not to opposc these fees and expenses. Virgin Mobile has also agreed to separately pay 

the third-party costs to give notice of and adniinister this settlement, and l i p  to $175,000 of these 

costs will also reduce the Settlement Fund. Both of these amounts may reduce the amount of the 

$7.50 credit for starter aii-tinie, but not the other settlement benefits, and only if the total anioiint 

of the starter airtime claims exceed $ I  .985 million. 
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If you fall within the above definition of the Class, and would Iike to learrl more 

infoimation aboiit the terms of the settlement, you may either go to www.vnlclasssettlernent.cot~~ 

or call 888-XXX-YYYY. To file a claim, you shorild follow the procedure set out in Sectioll4 

below. 

The Court has preliminariiy certified the Class for settlement purposes and has 

preliminarily approved the tet-nis of this settlenient as fair, reasot~tbit: and adequate, sub-ject to 

receiving further information from Class Couiisel arid after considering the views, if any, 

expressed by the Class members at the Fairness Hearing. The class representative and Class 

Counsel thiizk the settlement is best for everyone who is a member of the Class. 

3. What Happens if the Court Approves this Settlement? 

If the Court approves the settlement and you decide to remain a member of the 

Class, you will be eligible for the benefits set forth above. rn excliaiige, the Court will enter a 

Judgiiieut that prevents you and d l  otlier Class members from suing for or coiitinuing with all 

claims asserted in the Complaint arising out of these charges, as well as arising out of the 

prosecution and resolutioii of this Action. Except for those Class members who timely and 

validly opt out of the settlement (see below), if this Judgment is entered you and d l  other Class 

members will have, fulty, finally, and forever released, relinquished, and discharged all claims 

asserted in the Complaint against Virgin Mobile and all “Released Persons” (see the settlement 

Agreement for a description of such persons) arising out of (1) charges for calls to Virgin Mobile 

“At Your Service” by dialing *VM, or (2) Virgin Mobile’s i‘ailure to provide a $10.00 starter 

airtiiiie credit on the certain of the liaizdsets listed above between April 2005 and the date this 

settieinelit is approved, as well as any claims against plaintiff and Class CounseI arising out of 

the initiation, prosecution or resolution of this Action. This Judgment shalt appty to you and 
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bind both you and all the other inembers of the Class who do not opt out, even if you do not 

submit a Claim. 

4. How And When Will I Get This Credit or Benefit? 

To make a claim under this settleinellt, follow the procedures outlined below. 

(1) If you are a fonner Virgin Mobile customer, you may claim and select cither 

the $20.00 a i r the  reactivation credit or the $5.00 accessory product credit by c~utacting 888-  

XXX-YYYY. You may claim one of these benefits at any time up until six montlls after final 

approval of the settlement, or approxhately December 2006. You can check out 

wwtv.vnlclasssettIement.coln for updates on this deadhe. 

(2) If you are a current custonler who wishes to make a claim for the starter 

airtime credit, you must fill out a Claim Forni, located at ~~~w.vmclassscttletllent.com, or sublnit 

a claim over the phone by contacting 888-XXX-YY YY. Zf you submit a Claim Form, read or 

listen to the instrxctions carefully. Your chiin must be submitted after- April 30, 2006 ar~d on 

or before August 15,2006. The parties and/or their attorneys canmt assume responsibility for 

Claim Forms that are not completed. The $7.50 airtime credit (which as explained above is 

possibly subject to adjustment if the claims exceed $1.985 million) will be provided to YOU if the 

settlement is finally approved by the Court and, if there are any appeals, after they are resolved. 

It is uncertain how long this approval process wi?l take, so please be patient. Updates 011 the 

status of the settlernent wilt be posted at wurw.vinclassseitlement.cotn , so you can check that 

website for periodic updates. If your Virgin Mobile service is terminated before you receive the 

starter airtime credit, you may still elect one of the above two options available to foniier 

custoiners (a $20.00 aii-linie credit upoii rezctivation o r  a $5.00 credit off any accessory item sold 

or1 the Virgin Mobile USA websi te except batteries arid music docking stations) d u r k g  the 

period these options are available. If you change your e-mail address, postal mailing address or 
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telephone number after submitting a claim, please immediately notify Virgin Mobile at I -888- 

XXX-YYYk’ so you records can be updated. 

( 3 )  If you are a current customer who is eligible for a *VM credit, you do not 

need to complete a ctaiin form or take any other action. Virgin Mobile will be issuing the *VM 

credits to cun-ent customers by May 15,2006, and you do not need to fill out a Claim Form to 

gct this credit. l r  your Virgin FAobile seivicc is teriiiilliilccl before you receive the *VM credit, 
v 

you may still elect one of the above two options available to foimer customers (a $20.00 airtime 

credit iipoii reactivation or a $5.00 credit on certain accessory items sold on the Virgin Mobile 

USA website) during the period said options are  available. If you cancel your service, call 888- 

XXX-YYYY for illore infomiation or to etect one of the two options available to former 

c us to mers . 

. .  If you lime any qiiestioils about filling out the Claim Fot-~n, you can check out the 

website or call 8 8 8 - X X X - Y Y  Y Y  for more iiifoiiiiation. 

5. Who Is the Class Representative aud Class Counsel? 

The Court has appointed Scott Nelson to act as class representative, The 

following law firm has also been appointed to act as counsel for the class (“Class Counsel”): 

ROSNER, LAW & MANSFIELD LLP 
Alan M. Maisfield 
Jolm W. Hailson 
loo85 Cai-roll Canyon Road, Suile 100 
San Diego, California 92 I3 1 

You may coi1tac.t Chss Counsel in writing if you have any more questions about 

this settlement or your options. Yo11 wilt not be charged for these lawyers. If you w i l t  to be 

represented by your own lawyer, you may hire one at your ciwii expense. 

6, What Are M y  Optioris regarding this Settlement? 
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You have three optious 5s part of this settlement: (1) participate in the settlement 

as explairiec-l above; (2) object to the tcrnis of the settlement; or (3) decide 11ot to participate in 

the settlement and ptirsue your own individual ctainls. If you do not do either ( l ) ,  (2), or (3), you 

wilt get tmne of the hetiefits uiider the settlement, you will not be able to object to the settlement 

terms, and you will riot be able tc start, continue with or be part o f a  lawsuit involving these 

claims evci- again. 

Option 1 -- I f  yo~r want to participate in the settlement, you don’t need to do 

anything other than submit  a claim. 

Option 2 -- If you don’t like the settlement and want to tell the Court what YOU 

don’t like about either all or part of it, yon may object to the proposed settlement. If  you choose 

this option, yorr can give the reasons why you think the Court should not approve the settlement 

by sending a letter saying that you object to this setlktnent and the reasons why no later than 

June 12,2006, along with some form of proof that you are a Class member such as your Virgin 

Mobile telephone nuniber. Be sure to include in your letter the case name and number, your 

name, address and Virgin Mobile telephone number, your signature, and the specific reasons you 

o bj ec t to the set t 1 e me 11 t . 

Yoit iiiust send this letter and proof to the Court Clerk, located at 440 Front Street, 

Sa11 Diego, Califoniia 92 10 t - Copies of objections and notices of intention to appear iiiust also 

be sent to: 

Rosner Law 6; Mansfield LLP 
John 1V. Hansoii, Esq. 
10085 Can-oil Canyon Road, 
Suite 100 

Kenneth PIevan, Esq. 
Skadden, Arps, Slate, Meagtier & FIam LLP 
Four Times Square 
New York, NY 10036 

San Diego, Cali fortiia 92 I3 1 

Class Counsel Coimsel for Virgil1 Mobile 
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Objections must be actually filed aud received by the June 72, 2006 deadline. As 

long your objectiou was received on time, the Court will consider it. 

If you send in an objection you don’t have to come to Court to talk about it ,  as 

Class Conr~seI wifl answer any questions the Court may have. You are welcome to do so at your 

own expense. However, if y ~ u  wish to appear at the Fairness Hearing to talk about the fairness 

of the ,4greement. you must also note that fact in your objcctioil alld both file with the Court alld 

send to both counsel a “Notice of Intention To Appear”, containing the above infonnation. 

The Court will hold the Fainiess Hearing on June 26, 2006 at I0:OO a.m. at the 

United States District Court for the Southem District of Califomia, located at 940 Frout Street, 

$an Diego, Califomia 92 101, to consider whether to finally approve certification of the Class, 

and whether the settlement of the Action, including the payment to Class Counsel and the Class 

Representative, is  fair, reasonable and adequate- If there are any witten objections, the Court 

will  also consider them at that tiine. The Court w i l l  ais0 listen to any Class nieinbe1-s who have 

asked to speak at the Fainiess Hearing. After the hearing, the Court will decide whether to 

approve the settlement. If your objection is overruled, you wiII still be bound by the tenns of the 

settlement. 

Option 3 I- If you don’t want the benefits under this settlement but want to keep 

the right to bring a claim against Virgin Mobile for these charges, you must “opt out” of the 

settlement. If you elect this option, you will  m t  be able to object to the settlemellt and you will 

not get any benefits under this settlement. Do t10t submit a Claitn Fonii to ask for any benefits if 

you elect this option. You will not be legally bound by anything that happens it1 this lawsuit a11d 

you may proceed in the frrtirre with an iudividual lawsuit about the issues in this case. 



If you want to opt out, you must send a letter by mail saying that you want to be 

excluded froin the settlement of this case. Send this lettcr to: Virgin Mobile Settlelllent 

Administrator, The Garden City Group, lnc., 105 Maxess Road, Melville, NY 11747, A t t ~  

Patrick M. Passarella. Be sure to include your t ime, addrcss, Virgin Mobile telepholle number 

and signature. The exclusion deadline requires all letter requests for excltrsion must be 

postmarked by no later tliati June 12, 2006. If you exclude yourseif, you have t10 basis to 

object to the settlement because the case no longer affects you, and you cannot speak at the 

Fairness Hearing or appeal any ruling of the Court. 

If you wish to obtain more infomlation about your options or review a copy of the 
Settlement Agreement, you may do so by writinE to Class Counsel at the address set forth above 
or downIoad a copy of the relevant documents at w.vmclasssett lement .com 

7. How Do 1 Get More Information? 

This Notice saimmarizes the proposed scttlenlent. You inay discuss your options 

with your own attoi-ney, and you may (but do not need to) appear at the Fairness flearing through 

your owii attonley at YOLII- own expense. For more detailed infonuation, you may also request a 

copy of the Agreement in writing from Class Counsel, download a copy at 

www. vinclasssett lemen t. coin, or exaniiiie the Court’s file tfuring regu 1 clr b usiiiess hours. 

Answers to common questions about the settlement, how to fiIl out the Claim Form or make a 

claim, plus other information to help you detennine whether you are a Class meinher and 

whether you are eligibie for a payment is available by contacting 888-XXX-YYYY toil free or at 

ww-w . v m c I ass s e t t 1 e in e 11 t . c o in/ fr eq u en t 1 y ask e d g ti e s ti o n s . PI., E AS E D 0 N 0 T C 0 NT A CT 

THE COURT. 

Dated: March __ , 2CJ06 

Honorable Anthony J. Battaglia 
United States Magistrate Judge 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

[PROPOSED] ORDER PRELIIPILNARILY 
API’ROVTNG SETTLEIMENT AND CLASS 
N o T r c 1 r< Y RO G R A RI 

Plaintiff, 

1’s. 
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7.  Any C‘lass Member who might object to the pioposecl settIel1lerlt sct forth I I I  tfle 
‘I 

Stqxilatiun shrill have a riglit to appear and be  heard at the Fair-rless IIratiug. No htcr- than June 1 2, 

2006, aiiy such persol] must file wi th  the COLIL.~ aud serve upon Class Colr i~el  a r d  Defe~dar~ts’ 

Coiinsel a w-i tteii notice of objectioti mf any i{*ritten statculent oppositlg the setttelnent. ’The illantlet 

:tad foIm by which a notice of objection tnust be preparecl, tiled, aiid ciefiveretf is slated in the Notice 

arid %mxnal.j ‘Notice. ‘3111~ Class R1einbei-s \uho have r h e i y  fiieci and deliver-ecl properl jJ conrpleted 

ni-ifteti iiotices of objection i1*111 be sniitld tu be heard at tiit: Fiiirncss F-learil1g, unless the C’csllrt 

orders otlienvise. 

8. The deadline for submitting requests for exclusion from the Class shall be Julie 12, 

2006. To be valid, all requests for exclusion must be postltiarked by that deadline. Except as 

otherwise provided in the Agreement, the deadline for submitting claims shall be Auggust t 5 ,  2006. 

9. No later than May 15, 2006, any documents the parties wish to file s~rpporting the 

settlement sliail be served atid filed with the Court. Any reply unernorandurn acldressit1g any of the 

objections timely and validly filed prrsuant to pragraph 7 of this Order, i f  my, shall he set-ved nr~cl 

tiled with thc Court 110 taler lliaii .Jme 19, 2006. 

10 Trl~e Faiiiiess Hearing will be held 011 June 26, 2006, a t  I0 :OO W J - ,  if1 this C’OLII-t for t h  

li~irpose of determining whether the proposed settlemellt of the actiori on the tenns set fort11 in tile 

Agreement should be approved as fair, reasonable, and adequate to the Class nieudxt-s, hether the 

Class sliould be finally certified for settlement purposes and wlietlier the Orcle~ fi iially approving the 

settlement and dismissing the Action with prejudice should be entered. 

I 1.  The Order filially approving the settlement, if entered, wit1 pel-niauelltly bar and eiijoi~ 

Phiiitiff, Rclcasect Pel-sons, and all b l c i i ~ b ~ ~ s  of  the Class frotn iiistituting or prosccllting, in a r~y  

capacity, any action or proceeding that involves ally of the ciainis asserted in the Action, as welt as 

any claims any Released Parties might have against either Plail.rtiffor Class C’ounsel al-rsrng otlt of  ti14 

notification, publication, iirosecutiolz, or resoIiition of this Action mil the clailns asscr-tcd Ilcr-ein. To 

[lie fullest ex tmt  of the C’ourt’s powers to do so as pennitted by faw, all pcrsotls \vho have a11)~ suctj 

claims are hereby restrained and enjoined froiii prosccutilig sucll clailns pei~cling cieterlr~it~atioll of 
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12. The Cout-t limy, for good cat~se, exterill any of the deadlines set forth in this 01-dei- 

without fiirther notice to Class hicrnhxs. ‘The Clout may also adjouni o r  contii~uc tlte Fainless 

Hearing without fklher  notice to Class Members. 

I T  IS SO ORDERED, 

~ 

Hon Anthony J. Battaglia 
U.S. Magistrate Judge 
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EXHIBIT 3 

Legal Notice 
U.S. DISTRICT COURT FOR THE SOUTHERN DISTRICT OF C A L I F U E U  

Case No. 05vcl594 AJB 

TO: ALL CURRENT AND FORMER CUSTOMERS OF VIRGIN MOBILE USA WHO 
AFTER M4RCH 2005 ACTIVATED CERTAIN HANDSETS AND DID NOT 
RECEIVE $10.00 STARTER AIRTIME CREDITS OR WERE CHARGED FOR 
CALLS TvIADE TO ViRGilN MOBILE “AT YOUR SEKVLCE” BY DIALING *VM 

READ THIS NOTICE CAREFULLY. YOUR LEGAL RIGHTS MAY BE AFFECTED. 

A settlement of the class action Nelson v. Ergin Mobile USA, LLC et. al (“Virgin 

Mobile”) has been reached. The action alleges that after April 5,  2005, Virgin Mobile did not 

provide a starter airtime credit of $10.00 to customers who activated certain mobile phones that 

advertised such a credit (the “Starter Airtime Credit”). The action also alleges that since May 

2005, Virgin Mobile billed its customers who made calls to Virgin Mobile “At Your Service” by 

dialing *VM, though such calls were previously toll-fixe (the “*VM Charges”). Virgm Mobile 

denies these ailegations. The Court has not ruled on the merits of these claims or defenses. 

This settlement provides that eligible current customers who did not receive the Starter 

Airtime Credit can receive a $7.50 account credit for airtime use (possibly subject to proration) 

&om a $2.7 million fund (“Settlement Fund”), and that eligible current customers who incurred 

*VM Charges will receive an account credit for f h r e  airtime use equal to the charges they 

incurred (“* VM Credit”). The settlement also provides that former customers who are eligible 

will, at their option, receive either an airtime credit for $20.00 if they reactivate their Virgin 

Mobile service (with all reactivation fees waived) or a $5-00 credit off certain accessory items 

sold at www. virginmobileusn.com. 

Current customers who are eligible for the *VM credit will automatically receive this 

credit. Current customers who are eligible for the Starter Airtime Credit must file a claim after 
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April 30,2006 and on or before August 15,2006 at (i) at www.vmclassssett~ement.com or (ii) by 

calling the toll fiee number 888-XXX-XXXX. Former customers must call the same toll free 

number within six months (estimated to be December 3 1,2006) after the Court's final approval 

to participate in the settlement. 

C!as C O ~ S Z ~  is iqu&ng the Court io approve reimbursement of their attorneys' fees 

and expenses for prosecuting this Action, as well as payment to  the named class representative, 

in a total amount not to exceed 20% of the Settlement Fund, which amount wit3 reduce the 

Settlement Fund. Virgin Mobile has aIso agreed to separately pay the third party costs to give 

notice of and administer this settlement,.although up to $175,000 of these costs will atso reduce 

the Settlement Fund. 

A hearing will be held by the Court to consider the fairness, reasonableness, and 

adequacy of the proposed settlement on Monday, June 26,2006, at 1O:OO a.m., at 940 Front 

Street, San Diego, California 92 10 I .  if the settlement is approved the Court will enter a 

Judgment reieasing and enjoining from M e r  prosecution all claims arising out of such 

allegations or out of the prosecution and resolution of this Action. The parties have consented to, 

and the Court has ordered under 28 U.S.C. Section 436(c) that, Magstrate Judge Anthony 

Battaglia be the Judge assigned to this matter for all purposes, including for the Fairness Hearing. 

You may obtain more detailed information about the settlement at 

wtw. vtlzclasssettlenienl. cum or by calling 888-xxX-XXXX. 

To be excluded from the settlement, you must do so in writing by stating you are 

requesting exclusion and listing the case name and number, your name, address, Virgin Mobile 

telephone number and signature, and sending this exclusion request to the Settlement 

Administrator, Virgin Mobile Settlement Administrator, R e  Garden City Group, Inc., 105 
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Maxess Road, Melville, NY 11747, Attn: Patrick M. Passaxella. To be valid, requests for 

exclusion must be postmarked by no later than June 12, 2006. 

If you wish to object to the proposed settlement, you must file your specific written 

objections, along with some form of proof that you are a Class member and your Virgin Mobile 

telephone number, by no iater than June i%,20216, with the Court Clerk, 940 Front Street, San 

Diego, California 92 101. You must also include the case name and number, your name, address, 

and signature. If you wish to appear at the hearing, you must also state that in your objection and 

file a statement of your intention to do so with the Court Clerk. Copies of these written 

objections and notices of intention to appear must also be served upon: 

Rosner Law & Mansfield LLP 
Alan M. Mansfield, Esq. 
10085 Carroll Canyon Road, 
Suite 100 Four Times Square 
San Diego, Califomia 92 13 1 

Kenneth Plevan, Esq. 
Skadden, Arps,  Slate, Meagher & 
Flom LLP 

New York, NY 10036 

Class Counsel Counsel for Virgin Mobile 

Qbjections must be actually received by both counsel by the lune 12, 2006 deadline. 

DO NOT CONTACT THE COURT FOR INFORMATION. 

DATED: March -,2006. HONORABLE ANTHONY J. RATTAGLIA 
U S  MAGISTRATE JUDGE 

639679.04-Nm York Server Ih - MSW 
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WHEREAS, Plaintiff arid Defendants have entered into a Settlement Agreement, a copy of 

which (without exhibits) is attached hereto as Exhibit I ("Agreement"); 

WHEREAS, 011 March ~, 2006, upon review of the Settlement Agreement and 

consideratiolt of the Application for Order Preliminarily Approving Settlement and Class Notice 

Program, the Court issued a preliminary Approval Order setting this hearing date; 

WHEREAS, at the Fairness Hearing on June 27, 2006 (which this c0~11-t presided over with 

the consent of the parties and by previous Order of the Court pursuant to 28 U.S.C. Sectioii 636(c), 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

imtice of which \vas given by  the parties to id1 interested persons), the Court granted the Motion for 

Final !q>proval of the SettIemeut Agreemeni, finding the settleiliellt to be fair, reasonable, and 

iclecptte with respect to the Class; 

SCOTT NELSON, Individually and on Behalf of 
All Others Similarly Situated, 

Plaintiff, 

L'S. 

VLKGIN h1OBILE USA, L.L.C., arid 
VtRGlN MOBILE USA, ZNC., 

De fend a i  t s . 

Case No.: 05CVl594 AJB 

CLASS ACTtON 

[PROPOSED] ORDER GRANTING FINAL 
2PPROVAL OF CLASS ACTION 
;ETTLEMENT PURSUANT TO AGREEMENT 
4ND JUDGMENT OF DISMISSAL 

Date: dune 26,2006 
h i e :  1O:OO a.m. 

:ourtroom: Hon. Anthony J .  Battaglia 
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[T IS HEREBY ORDERED, ADJUDGED AND DECREED that: 

Capitalized tenns used in this Order shall have the same nieaning as defined in tlze 

Ag1-e e I I1 e1 1 t ; 

The terms of the settlement as set forth in the Agreement are approved as being fair, 

reasonable, and adequate to the Class Members, and any objections thereto are either 

iwalici oi- oveiixkd. The Court also finaiiy approves its provisional certification of 

:!:e Clnss f ~ r  scttle/iiciit pwposes, i‘iiicliiig that at1 the requirements for class 

certification as set forth in Fed. R. Civ. P. 23 are satisfied. 

The Coui-t approves the paytnent to the Class Represeiitative in the amount set forth in the 

Agreement. The Court aIso finds reasonabk the payment of fees and reimbursement of costs 

to the Class Counsel in the amouut of $ - . Both aniouiits total 20% of the 

1 .  

2. 

3. 

4. 

5 .  

5. 

l I  

’ l i  

Settlement Fund, which the Court finds reasonable, Such aniouunts are to be paid by VMU in 

accordance with the ternis of the Agreement. 

The parties shall cmsiiinmate the setttement in accordance with all of the terms and 

conditions set forth in the Agreement, consistent with the Prelimiiiary Approval Order 

preiriously entered by the Court, a d  the Agreement. 

A J~idgment in this Action is to be entered by the Clerk of the Court dismissing the Action 

with pre-j~idice, with each party to bear its respective lees and costs, except as set forth i11 the 

Agreement. 

This Order permanently. refeases, bars aiid enjoins Plaintiff and all Class Members who have 

not filed a timely arid valid request for exctusioii from instituting or prosecuting, in m y  

capacity, any action or proceeding that involves any of the claims asserted in the Action, as 

well as any claims either they or any of the Released Persons might have against either 

PlaiIitif‘f or Class Counsel arising out of the notification, publication, prosecution, or 

resolittion of this action arid the clainis asserted herein, including, but riot liniited to, any 

claims of defamation, abuse of process or malicious prosecution. 
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7. The Cotirt shall retain continuing jurisdiction over all matters relating to the administration, 

interpretation, cousummation, and enforcement of this settlemeIIt, as well as continuing 

jurisdiction to resolve any disputes related thereto. 1 
DATED: June -------' 2006 

~~~ __ 

Hon Anthony J. Battaglia 
U.S. Magistrate Judge 


