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BELLSOUTH TELECOMMUNICATIONS, INC.’s 

POST-HEARING COMMENTS 

BellSouth Telecommunications, Inc. (“BellSouth”) submits these comments following the public hearing held on August 31, 2006 regarding proposed Rules 25-6.0341, 25-6.0342, and 25-6.0343 and amendments to Rules 25-6.034, 25-6.0345, 25-6.064, 25-6.078, and 25-6.115, Florida Administrative Code (collectively “Proposed Rules”).  As will be set forth in more detail below, the Florida Public Service Commission (“Commission”) should reject the Proposed Rules, or, in the alternative, adopt the alternative rules proposed herein.
SUMMARY OF BELLSOUTH’S POSITION

The intended purpose of the Proposed Rules is “to strengthen Florida’s electrical infrastructure and decrease restoration times following extreme weather events.”  See Order No. PSC-06-0610-PCO-TP at 1.  BellSouth believes that reducing power outages following extreme weather events is a laudable goal and supports this general objective; however, the Proposed Rules are not the appropriate vehicles to achieve the desired result.  

First, there is a legitimate question as to whether the Proposed Rules will accomplish much if anything, other than imposing staggering costs on pole attachers and ultimately on Florida consumers.  It is both telling and ironic that the only pole owners in Florida supporting the concepts articulated in the Proposed Rules are Investor Owned Electric Utilities (“IOUs”).  Indeed, the Florida Electric Municipal Association (“FEMA”) and the Florida Electric Cooperative Association (“FECA”), both of which represent municipal and rural cooperative electrical companies (collectively “MUNI(s)”), have stated in Docket No. 060512-EU and this proceeding that a requirement to use extreme wind loading standards would greatly increase the cost of construction, “possibly without any measurable benefit” and that “applying extreme wind loading standards to municipal distribution systems will likely not improve the storm-hardiness of those distribution systems.”
  
FMEA and FECA also stated that the cause of fallen poles was trees and debris falling on conductors and reiterated that “[m]any of the poles that failed due to wind were in fact built to meet the extreme wind loading.”
   The fact that the two types of owners of electric poles in Florida – MUNIs and IOUs - do not agree on the need for the Proposed Rules is instructive and belies the IOUs’ positions and arguments in this proceeding.  
Likewise, Incumbent Local Exchange Companies (“ILECs”) have also presented credible evidence to establish that the Proposed Rules will not have the intended effect.  Dr. Larry Slavin, on behalf of Verizon, testified that distribution facilities would still be subject to damage from trees, tree limbs and flying debris, even if built to the increased standards.
  He also testified that adopting the Proposed Rules would actually make the current situation worse, because they will delay restoration and result in more downed-poles following typical storms.
  Similarly, George Finn of Embarq testified that pole damage resulted from many factors:  “Airborne debris, falling trees, falling tree limbs, flooding, storm surge, sand, as well as wind.”  Mr. Finn was also “unaware of any data from Florida or any of the other states in which we operate that suggests that the existing standards are inadequate, nor [was he] aware of any documented evidence that suggests that exceeding the current standards would provide any additional protection from these violent storms.”
  Moreover, Kirk Smith of BellSouth testified that some of poles that fell in Hurricane Wilma were new or made of concrete and that the percentage of poles that fell (10,000) “represented a miniscule portion of the overall network damaged.”

In fact, the public comments of Florida Power & Light (“FPL”) just after Hurricane Wilma support the ILEC and MUNI arguments, not the current ex post facto positions of the IOUs.  For instance, it was reported that:

· “Hurricane Wilma did massive damage to Florida Power & Light’s electric supply system, knocking out 240 substations . . . That makes Wilma a far more destructive hurricane than Katrina.”

· “Flying debris appears to be the reason for many of the knocked-out substations. . . .”

· “[e]ach substation must undergo an arduous restart process, in which every element and circuit is checked before the unit is brought back on line.”

· Some of the poles that fell as a result of Hurricane Wilma were “installed as recently as last year” and that “many of the [concrete poles] broke during Wilma too.”

· “Williams said that while good progress has been made, the severe damage that Wilma dealt to transmission lines and substations was a major challenge and prevented speedier rates of restoration than the company has historically been able to accomplish.”

· “Teams of FPL forensics experts are studying damage to substations where flying debris wrapped itself around equipment, knocking out power to thousands at a time.”

· “The roughly 10,000 poles [Wilma] destroyed is fairly miniscule among FPL’s 1 million statewide.”

· “FPL says the poles are built to a national standard and have weathered other storms just fine.”

In light of all of this evidence, including FPL’s comments immediately following Hurricane Wilma, there is a real question as to whether the Proposed Rules will reduce the widespread power outages that resulted after Hurricane Wilma.  This is so because the Proposed Rules do nothing to “harden” electric substations or otherwise lessen the risk that 240 substations (each of which serves 10,000 to 30,000 customers) will fail again.

Significantly, there is no dispute that complying with the Proposed Rules will be extremely costly for IOUs and attaching entities alike.  In fact, Kirk Smith of BellSouth testified that BellSouth’s estimate of its potential costs ranges from $500 million to $4 billion, depending on certain unknown factors.
  These estimates include costs that are illogical from a business and operational perspective.  For example, it is likely that BellSouth will be forced to incur expenses associated with replacing good, working facilities if the Proposed Rules go into effect.
  All of the costs prompted by the Proposed Rules will have to be passed on to Florida consumers, because no entity can absorb them.

At the very least, the Proposed Rules are premature. BellSouth has already committed time and resources to implementing the pole inspection process mandated by the Commission earlier this year.  See Order No. PSC-06-0168-PAA-TL (Issued March 1, 2006) in Docket No. 060077-TL, (hereinafter “Telecom Inspection Order”).  The Telecom Inspection Order require telecommunications companies to inspect their wood poles on an eight year cycle and file an annual report that includes a review of the methods used to determine National Electric Safety Code (“NESC”) compliance for strength and structural integrity (taking into account pole loading where required), and summary data and results of the prior year’s inspections, addressing the strength, structural integrity, and loading requirements of the NESC.  See Telecom Inspection Order at p. 9.  The Commission imposed similar inspection requirements on the electric utilities.  See Order No. PSC-06-0144-PAA-EI (Issued February 27, 2006) in Docket No. 060078-EI.  BellSouth is concerned that the Proposed Rules will effectively invalidate the inspection process that is underway.
   
Given the fact that, even if distribution facilities are “hardened,” power outages will still occur following hurricanes due to damage to substations or to the falling of concrete poles, the Commission should conduct a full cost-benefit analysis, including an analysis of data gathered in the pole inspection process, before adopting the Proposed Rules.  In doing so, BellSouth submits that the Commission will find that any potential benefits – benefits that are, at a minimum, in serious doubt – are in fact outweighed by the potential costs.    

Second, the Commission is prohibited from adopting the Proposed Rules because they constitute an improper exercise of legislative authority; and, to the extent such legislative authority exists, the Proposed Rules represent an improper delegation of that authority to the IOUs.  Moreover, the Proposed Rules impermissibly conflict with federal law and the Commission is without jurisdiction to adopt them.

Third, the Commission, if it is inclined to pursue the Proposed Rules, has a statutory obligation to consider and adopt less costly alternatives that substantially accomplish the statutory objectives. See Section 120.54(1)(d), Florida Statutes.  BellSouth proposes that the Commission establish the Infrastructure Advisory Committee (“IAC”) to comply with this mandate.  The IAC will allow the industry participants to jointly evaluate existing standards, analyze pole inspection data, and develop construction, attachment and joint trenching standards to address the reasonable concerns of all entities while also achieving the Commission’s goal of reducing electrical outages following extreme weather events.  
Specifically, within 30 days, the IAC would (1) evaluate the existing and the proposed construction and attachment standards; (2) increase the efficiency of hurricane restoration efforts; and (3) identify specific geographic areas to assess all critical infrastructures and necessary hardening efforts.  Within 60 days, the IAC would also (1) evaluate target areas; (2) coordinate pole inspections so data can be gathered; (3) communicate hardening projects to allow for consolidated industry coordination; and (4) discuss how to coordinate longer term hardening efforts.  The IAC would, within 180 days (the same amount of time given to the IOUs to develop construction standards under Proposed Rule 25-6.034), (1) develop construction standards and attachment standards with all industry participants; (2) develop joint trenching standards for all new construction in a buried facility environment; and (3) determine further actions prompted by the pole inspection data collected.
    
Alternatively, BellSouth proposes that the Commission recede from the Proposed Rules and adopt the “Alternative Rule” attached as Attachment A to FECA’s Supplemental Comments filed on September 15, 2006 in the Docket No. 060512-EU (the “Alternative Rule” and attached hereto as Exhibit 5) and apply it uniformly to IOUs, municipal electrics, and electric cooperatives.  The Alternative Rule is clearly a less costly alternative that ensures that the IOUs pay due attention to issues critical to pole reliability and safety: construction standards, facility inspections and vegetation management.  

Fourth, the Commission should not look at the Proposed Rules in a vacuum.  In their previously filed comments, the IOUs made it clear that they plan to use the Proposed Rules to attempt to trigger obligations under the parties’ Joint Use Agreements (“JUAs”) to shift some of their costs associated with the “hardened poles” to attaching entities.
  This was never intended by the parties and is not supported by the JUAs.  Nevertheless, the IOUs will attempt to use the Proposed Rules to argue that “hardening” is mandatory per the Rules, thereby providing them with perceived better arguments in future proceedings to recover their costs from Florida end users and attaching entities.  The Commission should not be hood-winked by this financial posturing and, importantly, should not sanction it.

BACKGROUND

On August 31, 2006, the Commission held a public hearing to discuss the Proposed Rules.  The Commission heard arguments and testimony from interested parties, including BellSouth’s proposal that the IAC be formed to evaluate overall network hardening before the Commission adopts the Proposed Rules. The Commission set the deadline for filing post-hearing comments as October 2, 2006, to allow the IOUs, ILECs, Competitive Local Exchange Companies (“CLECs”) and cable companies a thirty (30) day time period to discuss the IAC proposal and the Proposed Rules.  At the close of the workshop, the Commission requested that the following topics, among others, be addressed in the post-hearing comments: (1) the argument that the Proposed Rules result in the improper delegation of the Commission’s rulemaking authority to the IOUs; (2) challenges to the Commission’s authority to adopt the Proposed Rules; (3) proposals for strengthening the collaboration requirements contained in the Proposed Rules, and; (4) a discussion of the cost estimates and benefits.  The Commission also requested that the interested parties submit their proposed changes to the Proposed Rules and report on the progress of the post-hearing collaborative efforts.
ARGUMENT
A.
The Proposed Rules Constitute an Improper Exercise of Commission Authority.
Adoption of the Proposed Rules results in an improper exercise of the authority delegated to the Commission by the Legislature.  Further, even if the Commission did have the authority to adopt the Proposed Rules, it is improperly sub-delegating this authority to the IOUs.
1.
Overview of Rulemaking Authority.
The Administrative Procedure Act, Chapter 120, Florida Statutes, contains a variety of limits on the ability of state agencies to adopt agency rules.  The Legislature has recognized that no agency has “inherent rulemaking authority” but instead is limited to adopting only rules “that implement or interpret the specific powers and duties granted by the [agency’s] enabling statute.”  See Sections 120.54(1)(e), 120.52(8), Florida Statutes.  Thus, the rule adopted by the agency must directly correlate to the specific powers and duties granted by the Legislature:
[A]gencies have rulemaking authority only where the Legislature has enacted a specific statute and authorized the agency to implement it, and then only if the (proposed) rule implements or interprets specific powers or duties, as opposed to improvising in an area that can be said to fall only generally within some class of powers or duties the Legislature has conferred on the agency.  

See Board of Trustees of the Internal Improvement Trust Fund v. Day Cruise Association, Inc., 794 So. 2d 696, 700 (Fla. 1st DCA 2001).  In Day Cruise, the First Circuit  cautioned that, “[i]f reasonable doubt exists as to the ‘lawful existence of a particular power that is being exercised, the further exercise of the power should be arrested.’”  Id. at 701.   Thus, any reasonable doubt as to the existence of the required legal authority is resolved against the agency.  Id. at 701.

Additionally, the Legislature also requires agencies to evaluate the cost of regulation in the rule adoption process.  Specifically, Section 120.54(1)(d), Florida Statutes, requires that all agencies must choose “the alternative that does not impose regulatory costs on the regulated person, county, or city which could be reduced by the adoption of less costly alternatives that substantially accomplish the statutory objectives.”

2.
The Proposed Rules Exceed the Commission’s Specific Grant of Authority. 
Here, the Commission bases its authority to adopt the Proposed Rules on Sections 366.04(5) and (6), Florida Statutes, and Sections 366.05(1) and (8), Florida Statutes (collectively “the Enabling Statutes”).  The Enabling Statutes recognize the Commission’s exclusive authority to regulate a coordinated elective power grid, to prescribe and enforce safety standards, to establish standards of quality, and to require installation or repair of necessary facilities.  In 2006, the Legislature granted the Commission “the ability to adopt construction standards that exceed the National Electrical Safety Code,” for purposes of ensuring the reliable provision of service.  Section 366.05(1), Florida Statutes.
Instead of exercising this grant of authority to adopt construction standards, the Commission, however, through the Proposed Rules, essentially requires the IOUs to adopt and enforce their own standards of construction that purportedly will further the Commission’s goal of reducing power outages following extreme weather events. This approach to regulation exceeds the Commission’s grant of authority, as nowhere in the Enabling Statutes is the Commission given the authority to sub-delegate its authority to adopt construction standards to private entities.  See Florida Nutrition Counselors Association v. Department of Business and Professional Regulation, 667 So. 2d 218, 222 (Fla. 1st DCA 1995); see also Florida Attorney General Opinion 078-53, issued March 28, 1978.
  
The Proposed Rules are not legitimized by the fact that the Commission retains the authority to resolve disputes between IOUs and third parties attachers.  “Rulemaking is not a matter of agency discretion.”  Section 120.54(1)(a), Florida Statues.  Any construction standards adopted under the Enabling Statutes must be developed through the rulemaking procedure contained in Section 120.54, Florida Statutes.  See id.  Additionally, contrary to suggestions made at the August 31st public hearing, the Commission would not satisfy its statutory rulemaking obligations by amending the Proposed Rules to include a review and approval process.  Again, the construction standards themselves must be vetted through the rulemaking process set forth in Section 120.52, Florida Statutes.  A construction standard that was merely reviewed and approved by the Commission would be subject to challenge under Section 120.56(4), Florida Statutes as a rule adopted in violation of applicable rulemaking procedures.  

Further, the Proposed Rules constitute an improper exercise of legislative authority, because they purport to regulate third party attachments to IOU facilities.  The Enabling Statutes do not provide the Commission with any authority to regulate third party attachments.  Indeed, as discussed in greater detail below, in Teleprompter Corp. v. Hawkins, 384 So. 2d 648 (Fla. 1980), the Florida Supreme Court specifically held that the Commission lacked statutory authority to regulate this subject matter.  The Florida Legislature has not seen fit to grant the Commission such authority since the decision in Teleprompter.  As a result, to the extent the proposed rules purport to regulate third party attachments, they violate Sections 120.52(8)(b) and (c), Florida Statutes, in that they exceed the Commission’s grant of rulemaking authority, and enlarge, modify or contravene the specific provisions of law sought to be implemented by the Commission. 

Lastly and significantly, the Proposed Rules are invalid pursuant to Section 120.52(8)(g), because they impose costs that could be reduced by the adoption of less costly alternatives that substantially accomplish the same statutory objectives.  As more fully discussed below, BellSouth asserts that the Commission could substantially achieve its objective of reducing power outages following extreme weather events by establishing the IAC or adopting the Alternative Rule.
B.
The Commission Does Not Have the Jurisdiction to Adopt the Proposed Rules.
The Proposed Rules impermissibly conflict with federal law. First, the proposed regulations extend beyond implementing safety requirements for electric transmission and distribution poles and attempt to regulate the terms, conditions, and rates of pole attachments.  Because the Commission has not certified – indeed, it cannot certify – that it can regulate pole attachments terms, conditions, and rates under 47 U.S.C. § 224(c), the proposed regulations are an impermissible end-run around that certification requirement. 

 Second, because the Commission lacks the authority to regulate the cable companies, the proposed regulations necessarily lead to discriminatory treatment in violation of § 224(f). 

 Finally, the proposed regulations vest enforcement of the Attachment Standards and Procedures solely in the hands of the IOUs.  Both the FCC and courts agree that this is impermissible and thwarts the goal of nondiscriminatory access to pole attachments guaranteed in § 224(f).


1.
The Proposed Regulations Circumvent the Certification Requirements of § 224(c).

The certification requirements of 47 U.S.C. § 224(c) allow a state to “regulate[] the rates, terms, and conditions for pole attachments” only if it certifies to the FCC that the state has jurisdiction to “regulate[] such rates, terms, and conditions and … the State has the authority to consider and does consider the interests of the subscribers of the services offered via such attachments.”  47 U.S.C. § 224(c)(2).  However, “a State shall not be considered to regulate the rates, terms, and conditions for pole attachments … unless the State has issued … regulations implementing the State’s regulatory authority over pole attachments.”  Id. § 224(c)(3).  In this case, the Commission has not certified to the FCC that it has jurisdiction to regulate pole attachments and thus “shall not be considered to regulate” pole attachments.  


Just as important, the Commission cannot certify to the FCC that it has the ability to regulate pole attachments.  Indeed, the Commission has already attempted to certify under § 224(c) that it could regulate pole attachments, and its decision was overturned by the Florida Supreme Court in Teleprompter Corp., supra.  Specifically, the Supreme Court rejected the Commission’s claim that it had the authority to regulate pole attachments, stating that the Commission had provided “[n]o reason … for asserting jurisdiction” over pole attachments.  Id. at 650.  The Court further held that the Commission could not certify that it could regulate pole attachments because, among other things, “the [C]ommission does not have the authority to regulate the agreements or consider the interests of cable television subscribers.”  Id. at 649.  


Because the Commission has not and cannot certify that it can regulate the terms, conditions, and rates of pole attachments, that job falls solely to the FCC.  See Local Competition Order
 ¶ 1154 (“The 1996 Act increased significantly the [FCC’s] role with respect to attachments by creating federal rights and obligations, which for decades had been the subject of state and local regulation.”).  Under § 224(b), if a state does not certify that it has authority to regulate pole attachments, “the [FCC] shall regulate the rates, terms, and conditions for pole attachments … and shall adopt procedures necessary and appropriate to hear and resolve complaints concerning such rates, terms, and conditions.”  47 U.S.C. § 224(b)(1).  The statute clearly sets up a regime in which the states must meet the certification requirements of § 224(c) or else the FCC will have exclusive jurisdiction over pole attachment rates, terms, and conditions.  See Local Competition Reconsideration Order
 ¶ 108 (“the 1996 Act expanded the preemptive authority of states to match the expanded scope of the [FCC’s] jurisdiction”) (emphasis added); see id. ¶ 114 (“If a state has not exercised such preemptive authority, the LEC must comply with federal rules.”).  


The FCC also has interpreted § 224 to give it sole authority to regulate pole attachments unless a state meets the certification requirements of § 224(c).  Specifically, the FCC requires that, “if a state that has not previously certified its authority over rates, terms and conditions wishes to begin to assert such jurisdiction, [then] the state must certify its jurisdiction, as required under section 224(c)(2).”  Id. ¶ 115 (emphasis added).  According to the FCC, any other interpretation of the certification requirement would result in “potential confusion and lack of certainty … and [we] do not believe that Congress intended such a result.”  Id.  Here, the proposed regulations thwart that statutory structure and ignore the FCC’s requirements – allowing regulation by the Commission in an area that the Commission cannot certify that it regulates.  Because the proposed regulation “would upset the uniform regulation … intended by Congress [and] would contravene the structure and purpose of the federal statute,” it is preempted and invalid.  Howard v. Parisian, Inc., 807 F.2d 1560, 1565 (11th Cir. 1987).  


The one area in which the FCC has allowed states to regulate without certification is in the area of electric pole safety.  See Entergy
 ¶ 11 (“state and local [safety] requirements affecting attachments are entitled to deference”) (emphasis added).  However, allowing states to enact electric transmission safety regulations that may collaterally affect pole attachments is significantly different from authorizing states to issue rules, like the regulations proposed here, that purport to regulate the pole attachments directly.  Rather, “the [FCC has] rejected the suggestion … that state and local regulators, rather than the [FCC], have primary responsibility for determining whether a utility’s engineering standards and practices are just and reasonable under section 224.”  Id.  


Specifically, proposed Rule 25-6.0342, entitled “Third-Party Attachment Standards and Procedures,” purports to directly regulate pole attachments.  Additionally, the proposed rule allows the Commission to adopt terms and conditions regarding the “safety, reliability, pole loading capacity and engineering standards and procedures for attachments.”  25-6.0342(1).  Thus, the proposed rule is aimed directly at regulating attachments.  Moreover, the scope of the proposed rule is enormously broad, allowing the IOUs to adopt any pole attachment condition that “meet[s] or exceed[s]” the NESC.  Id.  This broad scope causes the proposed regulations to cover pole attachment issues that the FCC already regulates under its § 224 authority, such as overlashing,
 the presumptively reasonable amount of safety space on poles,
 the qualifications of workers who may make pole attachments,
 and when an electric company must expand pole capacity.
  The language and reach of the proposed regulations therefore show them to be direct regulation of the terms, conditions, and rates of the pole attachments – which is forbidden unless the state certifies under § 224(c).


2.
The Proposed Regulations Are Necessarily Discriminatory.

Even if the Commission had jurisdiction to regulate pole attachments without certification, the Proposed Rules would still violate federal law.  This is so because the Proposed Rules will necessarily result in discriminatory treatment of cable companies over telecommunication providers, which is prohibited by 47 U.S.C. § 224(f)(1).
  The discrimination invariably arises because Florida courts have held “that the Public Service Commission does not have jurisdiction to regulate cable television.”  Devon-Aire Villas Homeowners Ass’n, No. 4., Inc. v. Americable Assocs., Ltd., 490 So. 2d 60, 61 (Fla. Dist. Ct. App. 1985); see Hawkins, 384 So. 2d at 649 (“the [C]ommission does not have authority to regulate the agreements or consider the interests of cable television subscribers”).  Thus, assuming that the Commission could promulgate proposed rule 25-6.0342 to regulate telecommunications carriers’ pole attachments, it has no jurisdiction to regulate the cable companies’ pole attachments.  Thus, only telecommunications providers would be subject to the proposed regulation, and only the telecommunications providers would be forced to conform to the standards established pursuant to the rule.  


Such discriminatory access to pole attachments is expressly prohibited under 47 U.S.C. § 224(f)(1), which states that “[a] utility shall provide a cable television system or any telecommunications carrier with nondiscriminatory access to any pole.”      Moreover, § 224(f)(2), which allows denial of access due to safety or other reasons, still requires that such denial be made only “on a non-discriminatory basis.”  47 U.S.C. § 224(f)(2).  Such discriminatory denial of access to poles is also prohibited under 47 U.S.C. § 253, which prevents any “State or local statute or regulation [which] may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.”  Id. § 253(a); see Local Competition Order ¶ 1155 (“the discretion of state and local authorities to regulate in the area of pole attachments is tempered by section 253”). 
  Like § 224(f), the prohibition in § 253 contains an exception that allows for a state to impose safety regulations, but only if those regulations are imposed “on a competitively neutral basis.”  47 U.S.C. § 253(b).
  Put simply, the proposed regulations are unfair and legally discriminatory to the extent they impose conditions of access to pole attachments on telecommunication providers, while having no impact on cable television providers.


Additionally, there is no merit to the argument that the Commission has power to regulate cable television pole attachments.  First, Hawkins conclusively holds that the Commission lacks this power.  See Hawkins, 384 So. 2d at 649.  Second, contrary to the electric companies’ assertions, it is impossible to read Section 366.04(6), Florida Statutes as overturning Hawkins.  Section 366.04(6) confirms that the Commission may “prescribe and enforce safety standards for transmission and distribution facilities,” including the ability to adopt construction standards that meet or exceed the NESC to ensure reliable service.  It says nothing about extending the Commission’s jurisdiction to regulate cable companies.  More importantly, as late as 1998, the Commission itself recognized that “we do not have jurisdiction over cable television lines [due to Devon-Aire, 490 So. 2d 60, and Fla. Stat. § 364.02(12), which] explicitly exclud[e] cable television companies from [Commission] jurisdiction.”  Orange County Order,
 at *2 (emphasis added).  Thus, assuming that Commission can promulgate the proposed regulations even if it has not certified under 47 U.S.C. § 224(c), the proposed regulations can only apply to the telecommunications companies, which is necessarily discriminatory and a violation of § 224(f). 
3.
Handing Over Enforcement of the Attachment Standards To the Electric Companies Violates Federal Law.
Apart from the question of whether the Commission has the power to enact the proposed regulations in the first instance, the regulations themselves currently conflict with federal law by placing enforcement of the Attachment Standards and Procedures solely at the discretion of the IOUs.  Specifically, proposed regulation 25-6.0342(2) states that “[n]o attachment to a utility’s electric transmission or distribution poles shall be made except in compliance with such utility’s Attachment Standards or Procedures,” and leaves that determination up to the IOU.  This is an unacceptable delegation of authority that undermines the protections put in place by 47 U.S.C. § 224(f).

The FCC has already addressed the IOUs’ arguments that the utilities should be in charge of enforcing safety regulations and has “reject[ed] the contention of some utilities that they are the primary arbiters of such concerns, or that their determinations should be presumed reasonable.”  Local Competition Order ¶ 1158.  Rather, the FCC has held that placing enforcement solely into the utilities’ hands thwarts “Congress’ intention that utilities must be prepared to accommodate requests for attachments” and creates an end-run around the protections of § 224(f)(1).  Id.  Any other result would lead to “utility-imposed restrictions that could be used unreasonably to prevent access” to pole attachments.  Id. ¶ 1150.  That is why there must be “procedures that will require utilities to justify any conditions they place on access” to a neutral party, such as the Commission – the utilities may not decide when to deny access on their own.  Id. 

The FCC’s distrust of “self-regulation” by the electric companies is supported by Southern Co. v. FCC, 293 F.3d 1338 (11th Cir. 2002).  There, electric companies challenged FCC regulations restricting the pole owner’s rights to reserve space on a given pole in order to ensure the integrity and reliability of the provision of electric service.  See id. at 1347.  The utility companies challenged those rules as contrary to § 224(f)(2), which states – similar to the proposed regulation here – that third parties may not attach to poles “where there is insufficient capacity and for reasons of safety, reliability and generally applicable engineering purposes.”  47 U.S.C. § 224(f)(2).  The electric utilities construed § 224(f)(2) to mean that the utilities could deny any attachment that, in their estimation, violated these provisions.  See Southern Co., 293 F.3d at 1349.  The court disagreed, noting that the utilities’ claim that they “enjoy the unfettered discretion to determine when capacity is insufficient[] is not supported by the Act’s text.”  Id. at 1348.  Rather, “such a construction would undermine the plain intent of the nondiscrimination provisions found in § 224(f)(1).” Id.  Just as the utilities were not allowed to decide for themselves when § 224(f)(2) applied in Southern Co., the utilities should not be allowed unilaterally to determine when the Attachment Standards are met.  Giving the utilities such “unfettered discretion” would destroy the right to nondiscriminatory access to pole attachments, by placing the policing of the statute in the hands of those that are meant to be policed.

Here, the proposed regulations would allow electric companies to unilaterally deny pole attachments on the pretext that the attachment did not meet the Attachment Standards and Procedures; it would encourage the very discrimination that § 224(f) means to prevent.  In sum, by allowing electric companies to enforce the Attachment Standards, the proposed regulation “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress” and is preempted.  Hines v. Davidowitz, 312 U.S. 52, 67 (1941).

C.
Any Cost-Benefit Analysis Results in a Finding that the Proposed Rules Should Not Be Adopted.
There is a widespread concern among the attaching entities that the Proposed Rules will lead to significant increases in costs and operational expenses.  BellSouth testified at the August 31st workshop that the Proposed Rules could result in an anticipated cost to BellSouth of between $500 million and $4 billion.
  
The power outages following the 2005 storm season and specifically Hurricane Wilma prompted the Commission to initiate these rulemaking proceedings.  In light of the significant cost impact the Proposed Rules will have on pole owners, attaching entities and ultimately Florida consumers, the Commission must evaluate whether the Proposed Rules will in fact prevent widespread power outages and increase restoration times.  The industry’s experience from Hurricane Wilma tells us this will likely not be the case.  For example, following Hurricane Wilma, the following was reported:

· “Hurricane Wilma did massive damage to Florida Power & Light’s electric supply system, knocking out 240 substations . . . That makes Wilma a far more destructive hurricane than Katrina.”

· “Flying debris appears to be reason for many of the knocked-out substations. . . .”

· “[e]ach substation must undergo an arduous restart process, in which every element and circuit is checked before the unit is brought back on line.”

· Some of the poles that fell as a result of Hurricane Wilma were “installed as recently as last year” and that “many of the [concrete poles] broke during Wilma too.”

· “Williams said that while good progress has been made, the severe damage that Wilma dealt to transmission lines and substations was a major challenge and prevented speedier rates of restoration than the company has historically been able to accomplish.”

· “Teams of FPL forensics experts are studying damage to substations where flying debris wrapped itself around equipment, knocking out power to thousands at a time.”

· “The roughly 10,000 poles [Wilma] destroyed is fairly miniscule among FPL’s 1 million statewide.”

· “FPL says the poles are built to a national standard and have weathered other storms just fine.”

Despite the fact that the widespread power outages following Hurricane Wilma can certainly be attributed in large part to severe damage sustained by FPL’s substations, the Proposed Rules do not address substations.  Rather, the Proposed Rules seek to “harden” the electric system by requiring the electric utilities to build certain distribution facilities to extreme wind loading standards, and to adopt third-party attachment standards that meet or exceed the NESC.  See Proposed Rules 25-6.0342(5) and 25-6.0342(1).  
Consistent with the industry’s actual experience following Hurricane Wilma, including the failing of substations and the falling of concrete poles, the ILECs, CLECs, and cable companies have all challenged the fundamental premise that these Proposed Rules will, in fact, achieve the Commission’s goal of making the electric system more reliable in severe weather conditions.  In addition, and significantly, FMEA and FECA – the other owners of electric poles in Florida -- agree with the attaching entities on this point.  In his Direct Testimony, William Willingham of FECA asserted that a requirement to use extreme wind loading standards would greatly increase the cost of construction, “possibly without any measurable benefit.”  See Exhibit 1, Willingham’s Direct Testimony at 3.  In FMEA’s May 3, 2006 Comments, FMEA also concluded that “applying extreme wind loading standards to municipal distribution systems will likely not improve the storm-hardiness of those distribution systems.”  See Exhibit 1, FMEA’s May 3rd Comments at 13.  FMEA also indicated that fallen poles were caused by trees and debris falling on conductors, or vehicles hitting poles.  See id.  FECA also cited debris as the primary cause of pole failures and provided that “[m]any of the poles that failed due to wind were in fact built to meet the extreme wind loading.”
  Moreover, FECA concluded that adoption of extreme wind loading standards would frustrate, rather than improve, storm reliability and storm restoration:

Compliance with extreme wind loading standards significantly decreases the span lengths, requiring more poles and more spans exposed to the same amount of flying debris.  If cooperatives complying with extreme wind loading standards suffered the same amount of line mileage repair due to tornadic winds, trees and flying debris, the number one cause of distribution system loss, restoration time would necessarily increase, because more poles and more spans would have to be replaced.

Dr. Larry Slavin, who has worked in the telecommunications industry for 45 years and sits on the NESC subcommittee that addresses extreme windloading, testified that adoption of the Proposed Rules will likely make the situation in Florida worse.  See Aug. 31, 2006 Tr. at 36.   Dr. Slavin stated that, under the Proposed Rules, the strength of joint use poles would need to be increased by one and a half to four times the present required strength.  See id. at 37.  As an alternative to placing stronger poles, pole owners can place one and a half to four times more poles.  Id.  He concluded that building distribution structures to extreme wind loading requirements would result in large increases in cost and design complexity, without a commensurate increase in safety.
 See id. at 38.  Dr. Slavin reported that the NESC subcommittee on extreme wind loading recently rejected a proposed change to the NESC that would have extended extreme wind loading criteria to structures less than 60 feet on the grounds that, even if built to the increased standard, the structures would still be subject to damage from trees, tree limbs and flying debris.  See id. at 38.
Similarly, George Finn of Embarq testified that pole damage resulted from many factors:  “Airborne debris, falling trees, falling tree limbs, flooding, storm surge, sand, as well as wind.”  Mr. Finn was also “unaware of any data from Florida or any of the other states in which [Embarq] operate[s] that suggests that the existing standards are inadequate, nor [was he] aware of any documented evidence that suggests that exceeding the current standards would provide any additional protection from these violent storms.”
  Moreover, Kirk Smith of BellSouth testified that some of the poles that fell in Hurricane Wilma were new or made of concrete and that the percentage of poles that fell (10,000) “represented a miniscule portion of the overall network damaged.”

The opinions of the ILEC witnesses, together with the fact that the MUNIs agree that the Proposed Rules will likely not lessen power outages following hurricanes, undermines the position taken by the IOUs in these dockets.  More critically, this significant inconsistency in the positions of the electric pole owners underscores the need for the Commission to first conduct a thorough evaluation of data from pole inspection reports and other relevant sources before adopting rules that will result in significant cost increases to pole owners, attaching entities and Florida consumers with the potential for limited, measurable benefits.  Simply put, given the fact that, even if distribution facilities are “hardened,” power outages will still occur following hurricanes due to damage to substations or to the falling of concrete poles, BellSouth submits that the potential benefits of the Proposed Rules – benefits that are, at a minimum, in serous doubt – are outweighed by the potential costs.  
D.
There Are Less Costly Alternatives to the Proposed Rules.

In addition to the Commission’s obligation to evaluate the cost of regulation in the rule adoption process, the Commission must also choose “the alternative that does not impose regulatory costs on the regulated person, county, or city which could be reduced by the adoption of less costly alternatives that substantially accomplish the statutory objectives.”  Section 120.54(1)(d), Florida Statutes.  At the public hearing, BellSouth proposed that, before adopting the Proposed Rules, the Commission establish the IAC, a multi-industry committee dedicated to the evaluation and application of overall network hardening.  See August 31, 2006 Tr. at Exhibit 3.  Specifically, the IAC would follow a three-stage approach.  Within 30 days, the IAC would (1) evaluate the existing and the proposed construction and attachment standards; (2) increase the efficiency of hurricane restoration efforts; and (3) identify specific geographic areas to assess all critical infrastructures and necessary hardening efforts.  Within 60 days, the IAC would also (1) evaluate target areas; (2) coordinate pole inspections so data can be gathered; (3) communicate hardening projects to allow for consolidated industry coordination; and (4) discuss how to coordinate longer term hardening efforts.  The IAC would, within 180 days (the same amount of time given to the IOUs to develop construction standards under Proposed Rule 25-6.034), (1) develop construction standards and attachment standards with all industry participants; (2) develop joint trenching standards for all new construction in a buried facility environment; and (3) determine further actions prompted by the pole inspection data collected.    See id.  The IAC proposal could substantially accomplish the Commission’s objectives of reducing power outages following hurricanes, but would do so in a way that would be less costly for pole owners, attaching entities and Florida consumers.    
Alternatively, the Commission should consider adopting the Alternative Rule proposed by FECA in Docket No. 060512-EU.
  Unlike the Proposed Rules, the Alternative Rule does not require that the electrics utilities establish construction standards guided by extreme wind loading standards, or third party attachment standards.  Rather, the Alternative Rule only defines reporting requirements.  It requires the MUNIs to file annual reports with the Division of Economic Regulation regarding (1) construction standards, (2) facility inspections, and (3) vegetation management.  In the construction standards report, the municipal electrics and electric cooperatives must address the extent to which their construction standards comply with the minimum requirements of the NESC, are guided by extreme wind loading standards, address the effects of flooding and storm surges on distribution facilities, and include written standards and procedures for third party attachers.  There is no requirement that the MUNIs adopt any specific standard, and no reference to the Commission resolving disputes between pole owners and customers or attaching entities.  

Significantly, the Alternative Rule represents a lower cost alternative to the Proposed Rules because it does not give the IOUs the unilateral discretion to adopt construction standards that exceed the NESC minimum requirements.  By imposing annual reporting requirements on all electric entities; however, the Alternative Rule would substantially accomplish the Commission’s objectives by ensuring that proper attention is given to the issues that impact pole reliability and safety (construction, facility inspections and vegetation management), and would facilitate the compilation of data that would be relevant in evaluating the cause of any future electric system failures.  The Alternative Rule also minimizes the jurisdiction and sub-delegation concerns raised by numerous impacted industries in these dockets and in Docket No. 060512-EU.  
Both of the above-referenced alternatives to the Proposed Rules also give the pole inspection process, mandated by the Commission earlier this year, an opportunity to work.  BellSouth has worked very successfully with several major electric companies to approach this pole inspection process in a joint fashion.
  The initial results of the first inspections are being compiled and the first report is due to the Commission in March 2007.  At a minimum, the Commission should adopt an approach that allows this significant research to be analyzed and utilized to determine the best approach for improving service reliability.   BellSouth is concerned that, instead, the Proposed Rules will effectively invalidate the inspection process that is underway.

E.
The Commission Should Be Cognizant of and Not Allow the IOUs to Manipulate the Proposed Rules to Attempt to Shift Their Costs to Attaching Entities.

The Commission should not look at the Proposed Rules in a vacuum.  In their previously filed comments, the IOUs made it very clear that they plan to use the Proposed Rules to attempt to trigger obligations under the parties’ JUAs to shift some of their costs in purchasing “hardened” poles to attatching entities.  This was never intended by the parties and is not supported by the JUAs.
  Traditionally, the “cost causer” pays any costs associated with a facility modification like a pole replacement.  As such, if the electric utility decided to upgrade its facilities and replace existing poles with stronger or taller poles, the electric utility would pay the associated costs.  The IOUs will attempt to use the Proposed Rules, however, to argue that “hardening” is mandatory per the Rules so they are not in fact the “cost causers.”  As such, the IOUs will argue that the Proposed Rules give them perceived better arguments in future litigation to recover their costs from Florida end users and attaching entities.  

The IOUs might also attempt to use their leverage as the majority pole owners to amend existing agreements so that they can recover the costs resulting from the Proposed Rules.  This is surely an unintended consequence of the Proposed Rules that needs to be considered.  The Commission should be cognizant of this cost-shifting risk, which potentially results in the IOUs recovering all of the additional costs mandated by the Proposed Rules from attaching entities, and the IOU rate payers through rate-of-return regulation.

Additionally, if electric utilities place new taller or stronger poles, BellSouth and other attaching entities will certainly face higher pole rental rates as electrics will argue that their average historical pole costs and associated carrying costs have increased.  To the extent this does occur and as later referenced, BellSouth should receive a credit or reduction against the historical cost of the electric utility’s average historical pole cost for the customers’ contribution-in-aid of construction, and payments made by other attachers, to ensure that pole rental fees are not further skewed.
In sum, any decision of the Commission relating to construction standards for poles, overhead, and underground facilities should take into account the differing situations and relative positions of all industries that use poles, whether as owners or attachers.  Critically, in Florida, electric utilities are rate-of-return regulated while the majority of the ILECs, like BellSouth, are price-cap regulated.
  The Proposed Rules do not take into account, that unlike the electric utility monopolies that can pass along to their customers any costs incurred in complying with the Proposed Rules via rate-of-return regulation, BellSouth is price-regulated and will be economically and competitively disadvantaged in complying with the Proposed Rules.
  Indeed, unlike the IOUs, BellSouth must compete with regulated and unregulated companies for every customer it obtains in Florida.
  
Because the “passed-through” costs to BellSouth and other companies could be tremendous, the Commission needs to take into account these regulatory and competitive distinctions in evaluating the impact of the Proposed Rules to ensure that they do not economically or competitively disadvantage a particular type of company.
F.
BellSouth’s Specific Comments on the Proposed Rules.  
In addition to the foregoing objections to the Proposed Rules, BellSouth offers the following comments on the Proposed Rules:
 
Proposed Rule 25-6.034 

Both the power and telecommunications industries currently follow the NESC as the rule of thumb, nationally.  The Proposed Rules alter that national uniform scheme and allow each power company to set its own standards.  Specifically, Proposed Rule  25-6.034(2) allows each IOU to establish and maintain its own construction standards for overhead and underground facilities.  Given this broad discretion, IOUs may use the Proposed Rules as an opportunity to enhance their infrastructure and pass the associated costs along to attaching entities.  For instance, the electric utilities could demand that attachments be upgraded, rearranged or removed, or that poles be replaced, and then attempt to impose those costs on attaching entities, like BellSouth, despite the fact that BellSouth might not be the cost-causer or the beneficiary of the taller or stronger poles.  See Section E, supra.
Furthermore, the fact that the Proposed Rules allow each of the 40-plus electric utilities in Florida to set its own construction standards will also impact the design and construction processes of attaching entities, like BellSouth, and will certainly lead to significant cost increases.  For example, in implementing the Proposed Rules, the electrics may decide to enhance their infrastructure by placing non-wood poles, like steel, fiberglass or concrete poles. Currently, BellSouth technicians are not adequately equipped with the tools to place attachments on these types of poles.  Taking into account BellSouth providing its technicians with the proper tools and training, and the increase in the time it would take to place attachments on these poles, BellSouth’s cost to place attachments could increase by approximately $55 per attachment.

BellSouth will likely not only be faced with the increased expense of designing and installing facilities to meet standards that are excessive in light of its infrastructure requirements but will also incur the added costs of training our thousands of employees on the potential 40-plus differing standards and any subsequent revisions to those standards.  BellSouth technicians assigned to one wire center generally work on poles owned by multiple power companies operating within the geographical boundaries of that wire center.  Currently, technicians rely on the NESC as the uniform construction standard.  Under the Proposed Rules, each electric utility within the wire center boundaries could have its own set of standards.  Also, though less common, as BellSouth places facilities, especially aerial facilities, it could move from one electric company’s serving area into another such that poles one through five in a pole line might be governed by one power company’s standards and poles six through ten in the same pole line, by another.   It will be a challenge to adhere to differing standards within one wire center and communicate each power company’s differing standards to the field technicians to ensure compliance.

Additionally, changes in construction standards and procedures could translate into a significant increase in BellSouth’s workload as it may have to hire additional management and non-management employees, as well as buy more equipment and vehicles.  BellSouth is unable to estimate the potential increase in these types of expenses because, again, it is unclear as to how the IOUs will implement the Proposed Rules.

To add to the uncertainty, there are no guidelines governing how often an IOU  can revise its standards or how quickly BellSouth and other attachers would have to change their operations to comply with those revisions.  As a point of interest, Proposed Rule 25-6.034(4) contemplates that the electrics use the 2002 edition of the NESC as a baseline for developing their individual construction standards.  According to the Proposed Rules, the IOUs have 6 months to develop construction standards, putting their deadline in 2007.  At a minimum, the Commission should consider postponing adoption of the Proposed Rules until it has had a chance to review the 2007 edition of the NESC to avoid another mandate from this Commission for changes to the electric utilities’ newly-issued standards.

BellSouth is also concerned that Proposed Rule 25-6.034(4)(b) expressly grandfathers electric facilities constructed prior to the 2002 edition of the NESC, providing that such facilities are governed by the edition of the NESC in effect at the time of the initial construction.  The specific reference to the electric facilities implies that the pre-2002 facilities of the other attaching entities do not enjoy the same grandfathering protection.  This is contrary to standard language in joint use contracts that the attachments of all pole users should be governed by the edition of the NESC in effect at the time the attachment was placed.

Further, Proposed Rule 25-6.034(4)(b), together with Proposed Rules 25-6.0342 and 25-6.0343, which require electrics to establish and maintain standards and procedures for third-party attachments, could be read to justify, or even require, random inspections of third-party attachments by the electric utilities to ensure that third party attachments comply with the latest edition of the NESC and the electric utilities’ standards.  The electric utilities would likely try to pass the cost of these inspections on to the attaching entities – again, through a creative, unreasonable interpretation of an existing provision in the joint use and pole attachment license agreements, or by using their leverage to amend those agreements.

Moreover, Proposed Rule 25-6.034(5) provides that each investor-owned utility shall “establish guidelines and procedures governing the applicability and use of the extreme wind loading standards to enhance reliability and reduce restoration costs and outage times” for three different classes of construction: new construction, “major planned work” and “targeted critical infrastructure facilities.” The Proposed Rules are overbroad and vague because these terms are not defined.  Planned work that is “major” could include distance in feet or miles, number of lanes, length of construction or other factors.  “Targeted critical infrastructure” could include electrical substations or gas stations, all community hospitals or some neighborhood walk-in facilities.  Again, the Proposed Rules give each electric utility carte blanche to determine where extreme wind loading standards will be applied.

Proposed Rule 25-6.034(6) requires electric utilities to establish guidelines and procedures to prevent damage to underground and overhead facilities from flooding and storm surges.  The Commission should consider the impact of this proposed rule on all entities in these geographical areas with underground and overhead facilities, not just electric utilities.

Proposed Rule 25-6.034(7) requires the electric utilities to “seek input” from attaching entities when developing construction standards, but the rule does not require that the electric utilities collaborate with, or obtain the approval of, the attaching entities.  Proposed Rules 6.0341(4) and 6.0342(3) contain similar language.  Thus, on a case by case basis, BellSouth will have to balance whether to install attachments in accordance with construction standards it may not agree with, or seek relief from the Commission (assuming the Commission had jurisdiction), presumably with the expense and burden of proving to the Commission why the standards in question are unreasonable.  BellSouth anticipates that giving the IOUs broad discretion over construction standards, with no parameters and no mandated level of collaboration from the attaching entities, will likely result in contentious relationships between the parties when, in fact, it is in the best interest of the public for them to act in cooperation.

To that end, and at the specific request of the Commission at the August 31st workshop, BellSouth suggests that the following collaboration language be substituted for the existing language throughout the Proposed Rules:

In establishing the construction standards, the utility shall seek input from and address concerns raised by attaching entities with existing agreements that share the use of its electric facilities, including input and concerns related to the cost impact of the standards on the attaching entities.

Since the construction standards that will be implemented as a result of the Proposed Rules will not be subject to the scrutiny of the statutory rulemaking process, the proposed language at least minimizes the risk that the electric utilities will unilaterally impose unreasonable obligations on attaching entities.

Proposed Rule 25-6.0341

Proposed Rule 25-6.0341 calls for IOUs, as a general rule, to place overhead and underground facilities adjacent to public roads in front of customers’ premises.  If the electric utility moves its aerial facilities from the rear of a property to a pole line in the front, BellSouth would have to decide whether to stay on the abandoned pole, or relocate to the new pole.  It would cost BellSouth an average of $250 - $300 per pole to remain on the abandoned pole and assume ownership of it, along with resulting administrative costs.  BellSouth, as the new pole owner, may also have to expend time, manpower, and money to secure an easement from the property owner.  These newly obtained poles would increase BellSouth’s pole inspection costs by roughly $30 per pole; and BellSouth would have to expend the time, manpower, and money to negotiate new agreements with the other cable and communications providers attached to the poles.

BellSouth’s lines and facilities are attached to approximately 756,000 electric utility poles, including poles owned by investor-owned companies, municipal electrics and rural electric cooperatives. The following table represents assumptions that the electric companies will abandon between 10% and 40% of poles that have BellSouth attachments. It also provides a forecast of cost to BellSouth to assume ownership of those poles for a per pole cost within a range of $250 - $300.

	Cost Per Pole
	10% Abandon Rate
	20% Abandon Rate
	30% Abandon Rate
	40% Abandon Rate

	$250
	$18,900,000
	$37,800,000
	$56,700,000
	$75,600,000

	$275
	$20,790,000
	$41,580,000
	$62,370,000
	$83,160,000

	$300
	$22,680,000
	$45,360,000
	$68,040,000
	$90,720,000


So, if BellSouth assumes that the electric utilities will abandon 10% of their poles to BellSouth in a given year, BellSouth could potentially face a minimum cost of $18,900,000, which does not include payments made to property owners to secure easements, resources expended to negotiate easements and new pole attachment agreements, and associated administrative costs.

BellSouth’s other option would be to relocate its attachments to the new pole at the front of the property.
  BellSouth estimates that the cost of placing the new aerial facility to be anywhere between $25 and $40 per foot.  If BellSouth assumes that it relocated 10% of its existing aerial cable attached to electric utility poles in a given year (which equates to 18,900,000 feet of aerial facilities) to follow the electrics’ move to front property lines, BellSouth would face a minimum cost of $472,500,000.  The following table provides an impact based on a range of possibilities:
	Cost Per Foot
	10% of Existing Aerial Cable Replaced
	20% of Existing Aerial Cable Replaced
	30% of Existing Aerial Cable Replaced
	40% of Existing Aerial Cable Replaced

	
	
	
	
	

	$25.00
	$472,500,000
	$945,000,000
	$1,417,500,000
	$1,890,000,000

	$30.00
	$567,000,000
	$1,134,000,000
	$1,701,000,000
	$2,268,000,000

	$35.00
	$661,500,000
	$1,323,000,000
	$1,984,500,000
	$2,646,000,000

	$40.00
	$756,000,000
	$1,512,000,000
	$2,268,000,000
	$3,024,000,000

	$45.00
	$850,500,000
	$1,701,000,000
	$2,551,500,000
	$3,402,000,000

	$50.00
	$945,000,000
	$1,890,000,000
	$2,835,000,000
	$3,780,000,000


If the IOU chooses to move aerial facilities from the rear property and bury them in the front and BellSouth chooses to join in the conversion, the costs would increase by approximately $10 per foot so that the cost of conversion would be between $35 and $50 per foot.

Alternatively, should an IOU choose to replace existing poles with taller, stronger poles to strengthen an existing pole line, BellSouth would be required to transfer its facilities. Using the same assumption that the electric utilities will replace between 10% and 40% of their poles, the following table represents an estimate of cost to BellSouth to transfer facilities from one pole to the other. The BellSouth cost per transfer represents the price range from a simple to a more complex transfer.
	Cost per Transfer
	10% Electric Company Pole Change-out
	20% Electric Company Pole Change-out
	30% Electric Company Pole Change-out
	40% Electric Company Pole Change-out

	$95
	$7,182,000
	$14,364,000
	$21,546,000
	$28,728,000

	$280
	$21,168,000
	$42,336,000
	$63,504,000
	$84,672,000

	$470
	$35,532,000
	$71,064,000
	$106,596,000
	$142,128,000


Realistically, in response to the Proposed Rules, an IOU would incorporate a varied approach to ‘hardening’ its network, which would involve a combination of the three aforementioned scenarios. Assuming BellSouth will face a combination of these scenarios, the range of the cost impact is between approximately $500,000,000 for a 10% rate of change and $4,000,000,000 for a 40% rate of change.

In addition to the above costs, it is near certain that a push for IOUs to bury facilities along public roads will also result in an increase in damage to BellSouth’s existing buried facilities, as electric utilities will generally need to place their facilities beneath those of telecommunications and cable companies to meet NESC requirements.  Through June 2006, BellSouth has already experienced approximately 2,500 incidents of damage to its buried facilities, with a total cost to BellSouth in excess of $3 million.  Seventy-five percent of these incidents occurred in street-side environments.  While BellSouth diligently tries to recover its damages, BellSouth is not always successful and frequently has to expend resources to pursue collection activities, including litigation against the wrongdoer.  Further, BellSouth experiences additional costs in these scenarios because (1) it must pull technicians away from other tasks to address facility damages and; (2) it takes preventative measures by talking to the excavators and making site visits to ensure, to the extent possible, that BellSouth facilities are protected.  Additionally, an increase in burying facilities will result in an increase in BellSouth’s locate costs as entities seeking to underground will request that BellSouth locate its existing buried facilities.  Accordingly, the Proposed Rules will only result in the exponential increase in the costs BellSouth currently experiences with street-side, underground facilities.

In sum, as evidenced by the above, there can be no dispute that the Proposed Rules will impact BellSouth and other attaching entities on many different fronts, with a great potential for significant cost increases.  It is impossible to provide an accurate estimate of the total anticipated costs, because BellSouth has no idea how each of the 40-plus electric utilities in Florida will implement the Proposed Rules.  
Proposed Rule 25-6.0342

Proposed Rule 25-6.0342 requires electric utilities to establish and maintain standards and procedures for attachments by others to transmission and distribution poles.  Critically, this provision mandates that the Third-Party Attachment Standards and Procedures “meet or exceed” the NESC and other applicable standards imposed by state and federal law so that attachments do not, among other things, impair the safety and reliability of the electric system and exceed pole loading capacity; and that third party facilities are “constructed, installed, maintained, and operated in accordance with generally accepted engineering practices for the utility’s service territory.”  Further, the Proposed Rule prohibits attachments that do not comply with the electric utility’s Attachment Standards and Procedures.


As a primary concern and as explained above, the Commission has no jurisdiction over pole attachments and, thus, this Proposed Rule is an improper exercise of the Commission’s power.  


From an operational perspective, the adoption of this Proposed Rule is premature and nullifies the Commission’s orders mandating an 8 year pole inspection cycle.  Proposed Rule 25-6.0342 presupposes that third party attachments on poles cause safety or reliability problems.  As previously mentioned, there has been no evidence presented to the Commission, nor any data compiled, indicating that this is the case. 


Also to the point that the Proposed Rules are premature, Proposed Rule 25-6.0342 mandates that the Third-Party Attachment Standards and Procedures “meet or exceed” the 2002 edition of the NESC.  As previously discussed, it would be more efficient, at a minimum, to await the issuance of the 2007 NESC guidelines to avoid the need for further revisions to pole construction standards.


Like previous sections, Proposed Rule 25-6.0342 also disregards the advantages of uniform standards for pole construction and attachments and gives electric utilities carte blanche over pole attachments.  While problems may have occurred with certain providers failing to comply with applicable safety requirements, no data has been compiled to indicate that the problems warrant drastic changes to the current uniform procedures in place to ensure safety and reliability.  Additionally, as mentioned previously, the chief stress on the distribution infrastructure results from the significant load placed by the power industry, not by telephone or cable.  Moreover, other factors such as vegetation affect the reliability of the electric infrastructure.  Addressing only attachments in the Proposed Rules paints a misleading and lopsided picture.


Lastly, as more fully explained in the comments on Proposed Rule 25-6.034 contained herein, BellSouth is also concerned that Proposed Rule 25-6.0342 could be read to justify, or even require, random inspections of third-party attachments by the electric utilities and that the electric utilities would likely try to pass the cost of these inspections on to the attaching entities through a creative, unreasonable interpretation of existing provisions in joint use and pole attachment license agreements, or by using their leverage to force an amendment to the those contracts.  More significantly, despite the fact that the attaching entity might not be the cost-causer or the beneficiary of the taller or stronger poles, the electric utilities could use the same tactics to demand that attachments be upgraded, rearranged or removed, or that poles be replaced, potentially at considerable cost (capital and expense) to the attaching entities, like BellSouth.  This attempted cost-shifting is not supported by the JUAs and, as such, BellSouth is not responsible for such costs. 

Proposed Rule 25-6.064

Proposed Rule 25-6.064 requires an investor-owned electric utility to calculate amounts due as contributions-in-aid-of-construction from customers who request new facilities or upgraded facilities.  As an attacher that pays pole rental fees, BellSouth pays a portion of the electric utility’s costs when the electric utility installs a taller pole or a stronger pole of the same class because those costs are used when factoring rental rates.  To ensure that pole rental rates are not further skewed, BellSouth should receive a credit or reduction against the historical cost of the electric utility’s average pole cost for the contribution-in-aid-of-construction, and for payments made by other attachers.

Proposed Rule 25-6.078

To the extent an electric utility’s policy filed pursuant to Proposed Rule 25-6.078 affects the installation of underground facilities in new subdivisions, or the utility’s charges for conversion implicates new construction, BellSouth reiterates the concerns raised herein regarding Proposed Rule 25-6.034.

Proposed Rule 25-6.115

BellSouth recognizes that several electric utilities have tariffs addressing the recovery of costs for converting existing overhead facilities.  Proposed Rule 25-6.115 incorporates language on Undergrounding Fee Options that includes the recovery of conversion costs from the customer.   The Commission needs to consider, as explained in the Direct Testimony of Pam Tipton, that BellSouth, unlike electrics, cannot pass conversion costs along to its customers.

Proposed Rule 6.0343


To the extent the Commission is considering comments on Proposed Rule 6.0343 in these dockets, BellSouth reiterates its comments on the rule set forth in BellSouth’s Comments/Testimony for Rule 6.0343 filed on September 8, 2006 (Docket Numbers 060172-EU and 060173-EU) and BellSouth’s Reply Comments for Rule 6.0343 filed on September 22, 2006 in Docket No. 060512.

STATUS OF NEGOTIATIONS

Following the August 31st workshop, the ILECs, the CATV companies and the IOUs have worked diligently to reach an agreement on the IAC and the Proposed Rules.  All companies have expended a significant amount of time and resources and have engaged in good-faith, almost-continuous negotiations.  A significant amount of progress has been made; however, as of the date of this filing, the industries have temporarily postponed negotiations to file the instant comments and to participate in other proceedings.  BellSouth is committed to pursuing negotiations with all affected entities.  
CONCLUSION

BellSouth respectfully requests that the Commission refrain from adopting the Proposed Rules on the various grounds identified above.  If the Commission is inclined to pursue rulemaking, BellSouth requests that, in lieu of the Proposed Rules, the Commission establish a multi-industry Infrastructure Advisory Committee to evaluate and implement overall network hardening or, alternatively, adopt the Alternative Rule proposed by FMEA and apply it uniformly to IOUS, municipal electrics and electric cooperatives.
Respectfully submitted this 2nd day of October, 2006.  
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� This cost calculation is a pure estimate based on certain assumptions, including some that represent a “worst-case” scenario based on the scope and extent of any potential hardening.  Without additional information from the IOUs, BellSouth is unable to provide a more accurate cost estimate at this time.   
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� By acknowledging the existence of this argument, BellSouth does not concede it or believe that it is appropriate.  In fact, in an abundance of caution, BellSouth denies the argument and reserves all rights and defenses associated with its JUAs and any claim that the Proposed Rules impact said agreements.





� Pursuant to 120.56(8), Florida Statutes, a proposed rule may be declared an invalid exercise of delegated legislative authority if any one of the following applies: (a)  The agency has materially failed to follow the applicable rulemaking procedures or requirements set forth in this chapter; (b)  The agency has exceeded its grant of rulemaking authority, citation to which is required by s. 120.54(3)(a)1; (c)  The rule enlarges, modifies, or contravenes the specific provisions of law implemented, citation to which is required by s. 120.54(3)(a)1; (d)  The rule is vague, fails to establish adequate standards for agency decisions, or vests unbridled discretion in the agency; (e)  The rule is arbitrary or capricious. A rule is arbitrary if it is not supported by logic or the necessary facts; a rule is capricious if it is adopted without thought or reason or is irrational; or (f) The rule imposes regulatory costs on the regulated person, county, or city which could be reduced by the adoption of less costly alternatives that substantially accomplish the statutory objectives.


� In that opinion, the Attorney General responded to an inquiry from the Commission regarding its regulation of motor carriers.  One of the questions the Attorney General considered was whether the submission of rates by private rate organizations to the Commission for approval was an unlawful delegation of the Commission’s statutory responsibility for rate setting.  The Attorney General decided that it was not because the Commission made the final determination regarding the appropriate rates.  The Attorney General emphasized that the Commission had “an affirmative duty” to determine that all rates approved or promulgated by it were reasonable.


� First Report and Order, Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 11 FCC Rcd 15499 (1996) (“Local Competition Order”).


� Order on Reconsideration, Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 14 FCC Rcd 18049 (1999) (“Local Competition Reconsideration Order”).


� Hearing Designation Order, Arkansas Cable Telecomms. Ass’n  v. Entergy Arkansas, Inc., 21 FCC Rcd 2158 (2006) (“Entergy”).





� See Consolidated Partial Order on Reconsideration, Amendment of the Commission’s Rules Governing Pole Attachments, 16 FCC Rcd 12103, ¶¶ 73-78 (2001) (“Pole Attachment Reconsideration Order”).


� See id. ¶ 51.


� See Local Competition Order ¶ 1182. 


� See Local Competition Reconsideration Order ¶¶ 51-52 .


� While ILECs are excluded from the definition of “telecommunications carrier” for the purpose of this statutory subsection, BellSouth highlights this legal argument to show that the Proposed Rules will effectively discriminate against other telecommunications providers.


� The FCC has interpreted the phrase “having the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service” as covering a state regulation that “materially inhibits or limits the ability of any competitor or potential competitor to compete in a fair and balanced legal and regulatory environment.”  Memorandum Opinion and Order, California Payphone Association Petition for Preemption of Ordinance No. 576 of the City of Huntington Park, California Pursuant to Section 253(d) of the Communications Act of 1934, 12 FCC Rcd 14191, ¶ 31 (1997).  Denial of access to pole attachments clearly “materially inhibits” the telecommunications carriers’ ability to “compete in a fair and balanced legal and regulatory environment.”  


� See RT Communications, Inc. v. FCC, 201 F.3d 1264, 1268 (10th Cir. 2000) (“Neither the language of section 253(b) nor its legislative history suggest that the requirement of competitive neutrality applies only to one portion of a local exchange market … and not to the market as a whole, including the incumbent LEC.”). 


� Notice of Proposed Agency Action Order Determining PSC Jurisdiction, Orange County Circuit Court Referral of Issues of Case No. CI 96-1812 (Wellington Property Management, Inc. and Emerson Communications Corporation vs. Parc Corniche Condominium Association, Inc. and Orange County, Florida) to the Florida Public Service Commission for Review and Determination of What Issues, if Any, the Commission has Jurisdiction Over, Order No. PSC-98-0699-FOF-TP, 1998 WL 479967 (Fla. PSC May 20, 1998) (“Orange County Order”). 


� Again, while ILECs are excluded from the definition of “telecommunications carrier” for the purpose of this statutory subsection, BellSouth highlights this legal argument to show that the Proposed Rules will effectively discriminate against other telecommunications providers.


� BellSouth incorporates by reference and adopts herein BellSouth’s written hand-out that was marked as Exhibit 3 at the August 31st public hearing.  This handout contains a more detailed description of BellSouth’s estimated costs, which as previously stated, are pure estimates based on certain assumptions, including some that represent a “worst-case” scenario based on the scope and extent of any potential hardening.  Without additional information from the IOUs, BellSouth is unable to provide a more accurate cost estimate at this time.   


� FPL Substations “Severely Damaged”, The Miami Herald, Oct. 26, 2005, attached hereto as Exhibit 2.


� Id.


� Id.


� FPL:  Wind Felled Poles – Not Rot, The Miami Herald, Nov. 1, 2005, attached hereto as Exhibit 3.


� FPL Press Release, Oct. 28, 2005, attached hereto as Exhibit 8.


� Wilma’s Destruction Baffles FPL Officials, The Herald Tribune, Oct. 28, 2005, attached hereto as Exhibit 4.


� Id.


� Id.


� See FECA’s May 3, 2006 Comments in Docket No. 060172-EU at 4-5 attached hereto as Exhibit 6.


� See FECA’s September 8, 2006 Comments in Docket 060512-EU at 13, attached hereto as Exhibit 7.


� When asked by Staff Counsel, Mr. Larry Harris, Dr. Slavin stated that while safety and reliability were necessarily synonymous, the NESC committees consider them to be related issues.  See id. at 66-68.


� Id. at 71.


� Id. at 33.


� See Exhibit 5 attached hereto.


� See Testimony of Kirk Smith in Docket No. 060172 at 5.


� August 31, 2006 Tr. at 30.


� By acknowledging the existence of this argument, BellSouth does not concede it or believe that it is appropriate.  In fact, in an abundance of caution, BellSouth denies the argument and reserves all rights and defenses associated with its joint use agreements and any claim that the Proposed Rules impact said agreements.





� See Direct Testimony of Pam Tipton in Docket No. 060172-EU and 060173-EU at 8.


� Id. 


� Id.


� For this argument, BellSouth incorporates and cites to the testimony of Kirk Smith filed on August 4, 2006 in toto.


� It is not unreasonable to think that BellSouth might be forced to choose relocation, even if its facilities on the rear pole line are in excellent condition, if a property owner refuses to grant BellSouth a new easement or seeks to take economic advantage of BellSouth’s situation.
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