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CERTIFICATE OF SERVICE 
DOCKET NO. 060554-TL 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via First 

Class U.S. Mail and/or Electronic Mail and (*) facsimile (where applicable) this 3 1st day of 

October, 2006 to the following interested Persons: 

Christiana Moore 
Theresa Tan 
Victor McKay 
Staff Counsels 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
cmooreciiiDsc.state.fl.us 
ttan@mc.state.fl.us 
vmckav@,psc.state.fl.us 

Abel Law Firm 
William P. Cox 
P.O. Box 49948 
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3eth Keating 
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BOMA/Jacksonville 
Shanin Clayton 
5254 West Alfred0 Drive 
lacksonville, FL 32244 
Tel. No. (904) 874-3433 
Fax No. (904) 974-5606 
~aeciiibomaiacksonville.com 



BOMkiOrlando 
Allyson Peters 
P.O. Box 574163 
Orlando, FL 32857-4163 
Tel. No. (407) 380-3320 
Fax No. (407) 380-1265 
Boma,orlando@attdobal.net 

BOMNSouth Florida 
Melani Schrul 
7040 W. Palmetto Park Road #4-668 
Boca Raton, FL 33433 
Tel. No. (561) 395-6664 
Fax No. (561) 395-6692 
bomasfl(h2bellsouth.net 
BOMA/Tallahassee 
Chris M. Keena 
3 15 South Calhoun Street, Suite 560 
Tallahassee, FL 32301 
Tel. No. (850) 681-9835 
Fax No. (850) 681-0075 
ckeenaCaadvantiseva.com 

BOMNFlorida 
Lany Bodkin 
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Tallahassee, FL 32308 
Tel. No. (850) 531-8351 
Ibodkin(iibodlcn.org 
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Chris Prather 
Tampa, FL 33602 
Tel. No. (813) 221-7463 
Chris,prather@CBR.com 
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Bert Locke, Jr., RPA 
Vice President Property Operations 
950 Market Promenade Avenue, Suite 2200 
Lake Mary, FL 32746 
Tel. No. (407) 585-2200 
Fax No. (407) 333-097 1 
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Carmen Vesga 
Two South Biscayne Blvd., Suite 0204 
Miami, FL 33 I3 I 
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Comcast 
Mr. Christopher McDonald 
300 W. Pensacola Street 
Tallahassee, FL 3230 I 
Tel. No. (850) 201-9458 
Christopher mcdonald@cable.comcast.com 

Florida Apartment Association 
Jodi Chase 
1566 Village Square Blvd., Suite 2 
Tallahassee, FL 32309 
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Jodi.chaseO,chasefirm.com 

Florida Cable Telecomm. Assn. 
Michael A. Gross 
246 E. 6Ih Avenue, Suite 100 
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Legislative Chair, (BOMA) Florida 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

) 
) IN RE: CARRIER OF LAST RESORT; 

MULTI-TENANT BUSINESS AND ) DOCKETNO. 
RESIDENTIAL PROPERTY ) 060554-TL 

SUPPLEMENTAL POST-HEARING COMMENTS OF THE FLORIDA REAL 
ACCESS ALLIANCE 

I. INTRODUCTION. 

The members of the Florida Real Access Alliance' ("Alliance") continue to be grateful to the 

Commission and its professional staff for your collective effort to inform and invite the real 

estate community to provide comments in this docket. The Alliance filed Comments in this 

proceeding,* participated in the September 14, 2006 workshop, and later at the request of 

staff filed a number of research papers referenced in the Alliance's  comment^.^ 

~ 

The members of the Alliance are the following national real estate associations and their 
respective Florida affiliates: The Building Owners and Managers Association International 
("BOMA"), the Institute of Real Estate Management ('WEM''), the Intemational Council of 
Shopping Centers ("ICSC"), the National Apartment Association ("NAA"), the National 
Association of Industrial and Office Properties ("NAIOP"), the National Association of Realtors 
("NAR"), the National Association of Real Estate Investment Trusts ("NAREIT"), the National 
Multi-Housing Council ("NMHC"). A description of the parties and an example of one of their 
Florida affiliates were attached to the Alliances Comments filed in September 13,2006. 

Florida Public Service Commission, In Re: Carrier-of-Last-Resort; Multi-tenant Business and 
Residential Property, Dkt. No. 060554-TL, Comments of the Florida Real Estate Alliance filed 
September 13,2006. 

See Florida Public Service Commission, In Re: Carrier-of-Last-Resort; Multi-tenant Business 
and Residential Property, Dkt. No. 060554-TL, Filings of Florida Real Estate Alliance, 
September 28,2006. 



11. UPDATES 

The Alliance files these comments for three purposes: 

First, the Alliance would incorporate by reference the recently filed complaint by 

Lite~tream.~ Neither the Alliance, nor its counsel, has first hand knowledge of the 

actions that led up to the filing of the Litestream complaint. Still, the Litestream 

complaint, taken as well-pleaded, paints a vivid picture of an ILEC’s misconduct 

consistent with the abuses outlined in the Alliance’s Comments. The bullying tactics 

are also consistent with the ILEC’s market power, coupled with a lack of 

understanding in much of the real estate community of the status of COLR 

obligations. Absent Commission action, these two factors, when coupled with the 

well publicized weakening in the real estate market, can only result in increasingly 

aggressive ILEC conduct moving forward. The Commission has now been given two 

examples of overly aggressive actions by at least one ILEC in Florida. Should the 

Commission fail to act promptly and forcefully in this docket and the Litestream 

matter, the signal it will send Florida ILECs is that they are free to employ the 

recently enacted COLR relief legislation (SB 142) as a weapon with which to 

bludgeon any developer or property owner that would dare to enter into negotiations 

with any entity for voice, data or video services that might compete with the ILEC. 

Second, the Alliance has been led to understand that the Commission staff is not 

predisposed to employ as a base for any rule the ILEC Joint Filing Of Proposed Rule 

Florida Public Service Commission, Complaint and Petition for Declaratory-Relief of 
Litestream Holdings, LLC, Against BellSouth Telecommunications, Inc., Docket No. 060608-TP, 
filed October 17,_2006 



25-4.084.5 Nonetheless, the Alliance would like to have on record its reaction to the 

proposed ILEC rule. That reaction may be found in Attachment A, the ILEC 

proposal with changes in redline. 

Finally, the Alliance would bring to the Commission’s notice an October 20, 2006 

filing by Atlantic Broadband with the Federal Communications Commission in the 

docket to address the AT&T-BellSouth merger.6 The Alliance does not offer the 

letter for its statements with respect to the underlying merger, but to share with the 

Commission but another example of at least one ILEC’s bullying tactics. Atlantic 

Broadband explains to the FCC: 

We have witnessed first hand the anticompetitive tactics BellSouth uses to 
intimidate customers who choose Atlantic Broadband as their video and Intemet 
Provider. The attached letter (COLR threat letter) is an example of BellSouth’s 
heavy handed threat to withhold basic telephone service from an Atlantic 
Broadband customer who chose us for television and high speed Intemet service. 

111. CONCLUSION 

No less than three examples of ILEC bullying tactics have been shared with the Commission. 

The Alliance has been told that there are many more examples of these tactics and we are 

encouraging all such parties to come forward and share their experiences with the Commission. 

Still, the Commission should not wait until this conduct become so widespread as to become an 

industry norm. The Commission must act in an expedited fashion to clarify that Florida ILECs, 

absent being denied physical access to a property continue to bear COLR obligations. Further 

Florida Public Service Commission, In Re: Carrier-of-Last-Resort; Multi-tenant Business and 
Residential Property, Dkt. No. 060554-TL, Joint Filing Of Proposed Rule 25-4.084 And 
Intermodal Competition Report, filed October 5, 2006. 

Dkt. No. 06-45, Comments of Atlantic Broadband filed October 20,2006. 
Application for  Consent to Transfer of Control Filed by AT&TInc. and BellSouth Corporation, 



the bullying tactics experienced by the parties in the three examples of cited by the Alliances 

must come to an end or in the alternative the Commission should take any and all actions 

available to end such practices. 

Respectfully submitted, 

Gerard Lavery Lederer 
Miller & Van Eaton, P.L.L.C. 
Suite 1000 
1155 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 785-0600 
(202) 785- 1234 [fax] 
glederer@millervaneaton.com 

Attomev for the Florida Real Estate Alliance 

October 3 1, 2006 



ATTACHMENT A 

~ - - 
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Hlghlignt 

I 2'3L oca1 - - - exchange - - - - - - telecommunications - - - - - - - - - - - - company - - (LECjseeking - - - - - - to - be - - - relieved - - - - - - - - - - - - - - - - - - ~ - - I Deleted: (1 )  
of its carrier-of-last-resort obligation under Section 364.025(6)(d) shall file a petition 
for relief from the carrier-of-last-resort obligation to a multitenant business or residential 
property pursuant to Section 364.025(6)(d)J&rj& Stja$-es-w!thLn-lO businejs d y o f  the_d_at_e_ - _ ~ - 
on which they received a request for services. Said petition shall be filedyjth_the D&is(oF-o$-he - - 
Commission Clerk and Administrative Services and shall beserved~y-hand-d~! i~~~-~r-  - - - - - - - - - - 
overnight mail upon the relevant owners or developers together with a copy of section 
364.025(6) and this rule and a explanation in plain English, not dissimilar to the text of a 
proposed cover letter as provided in ParagraDh 10 below to make clear the severity of the 
proceedings and the potential for the loss of camer of last resort services. 
a-A p@jt&n forrelje_f_fromjhe carri_er-of-!a_st-resortpbligatior! .sha!l-be-ljm!ted t o  a si_n9!e- - - { Deleted: 2 1 
development, 

J 

- Deleted: 3 
. .  I (4)-T_h_e_Pe!l&nmu_st jn_C!!d_e- t_h_efo!w~~; - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -t 1 

(a) The name, address, telephone number, electronic mail address, and any facsimile 
number of the petitioner; 
b) The name. address, telephone number, electronic mail address, and any facsimile 
number of the attomey or qualified representative of the petitioner if any; 
c) The address or other specific description of the property for which the relief is 
requested; 
d) The specific facts and circumstances that demonstrate "good cause" for the relief as 
required by Section 364.025(6)(d);e)-A st$emen! !ha! &gr_e_st_e_dp_ersp_ns _haye_ ! O  ga_lend_a_r- {Deleted: n 
days from the date the petition is filed with the Commission to file comments to the 
Commission, in accordance with subsection (4): anclcf). A-sja_t_emggt_$e$jlfllg Lh@ ge-ryicg- - { Deleted: n 
of the petition has been made on the relevant owners or developers in accordance with 

1 
1 

I 
I 

r-of-la_sJ re_s_og-o+$gs$qn - - - 
date the Petition is filed 
Ctay: oyh@!dayz in-whic_h- ;'\, ~ 

\ \ ' \ 

\ \ ' \  ' 

~ ~ : _ - - - - - _ - _ - - - _ - - - - _ - -  

case the comments must be filed no later than the next working day. 
(b) Comments in opposition to a petition for relief from the carrier-of-last-resort ,' 

\ '  obligation must include the following: i 

*, \ 
1. The name, address, telephone number, electronic mail address, and any facsimile 
number of the responding party; 
2. The name, address, telephone number, electronic mail address, and any facsimile 
number of the attomey or qualified representative of the responding party if any; and 

I 
I 



3. Response to the specific facts and circumstances alleged in the petition. 
(QAmong the-factors bbe.  consi_d_Ked-by_ t_h_e-Co-mmjsjion-in determining -wheJhej-good cause- - I ' , 
exists to relieve the LEC of the carrier-of-last-resort obligation are the following: 

a) Whether the owner or developer has entered into an exclusive agreement with another *' ,I 

communications service provider, which provides for the denial of access to the 

/ I  

, 
' I  

1 ,  d e v e h " l t .  : - - - - - - - - - - - - - - - - 
$!?d - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -/' 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - , 

c) Whether the residents, tenants or occupants at the development are being denied, - 

access to communications service from the Carrier of Last Resort- - - - - - - - - - 

- 

- - - - _'\, 
U-A petition_ mayj!qlude_ a rgqus$-by-LhgLEC fo_-e~pp_ediJ~~on~~d~I-a_ttionbby-t_h_ecommi_ss_iion~- -'\ ,'\ 
which shall not be given but for extenuating circumstances requiring such treatment and never if :,;,'. 

\\ ' 
\ \  ' one of the two uarties obiects to such expedited consideratioaTh5EeIoefore a_nvppsA for- - - - - 

expedited consideration shall be supported by affidavits outlining assertions .ofypSontested fasAs-,7'\, j;, 

that demonstrate the need for expedited consideration. If the request for expedited consideration " \ 

\, " 
\\ \ ' 
15 \ ,  

*, \ \  

\, 

\ \ 
\ 

*\\':\ ' 

\ '\\, 

is supported by such circumstances, the commission will grant or deny the petition within 30 
days of the filing of the petition. 

I Were the real estate community to agree that the requirement of paragraphs 7 & 8& 
below, are reasonable, which we do not - we cannot accept the language as it imposes 
an affirmative burden on the propertv owner and subjects the proDertv owner to the 
jurisdiction of the PUC, an action that was specificallv rejected bv the legislature in 
passaae of the underlvina legislation. Florida law, both statutory and readations 
outline with specificitv what is required to have the COLR serve a development. The 
LEC communitv and the Coinmission were not empowered bv the bill to expand on 
those terms. 

I 

, , , 
i 

683-4 re_b_uttabl_ep_res~-m~~~o~-exists fhat the LEC has an ongoing COLR obligations if a request 
for COLR services has been made pursuant to current Florida laws. None of the followin 
actions shall be considered to urovide the LEC good cause for a waiver of its COLR obliEations 

' 
?i 

a) LimitinP the COLR to providing onlv basic local telecommunications service services at *' \I, 

b) Requiring the COLR to execute a urouertv access agreement, so long as said agreement is ',, 
consistent with Florida statutes and Florida Commission rules, 

c) Entering into a ureferred provider contract, or exclusive marketing agreement with an 
entitv other than the COLR so long as the contract does not require the develouer to bar 
access to the LEC." 

I '1 the development; I 1) 

1 I \  
1 ' 1  

\ 1 ' '  ' 1  

\ ' I  
\ '\I, 

I\ 1 

1 \ '  \ 
\ 

\\'\ ' 
? \  
1' ' I ( Iq-Termsu_s_ed& this_ rule _shall haYeJhe _m_e_a_n~n~~_set_fp_rt_h_i!!_S_ect_i~n_ 26!.015c6.L - - - - - - ~ \ ' \  

following text: \ \ \  \, 

\!' 

t_h_eJEC js_[e&yed of theLEG'5 _c_arjei;~J~l@~rg~o-fi obl&a_tionJcr a props*, it shall - - 
also be relieved for that property of any obligations under Commission rules that flow from such 'P 
obligation, including Rules 25-4.066 and 25-4.067. 

(1 1) 
\ 
\ \ \  ' 

The text of the cover letter required in paragraph two shall be consistent with the ' I  

\ 
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Address of Developer 

Dear Sir or Madam: 

You have requested that our company provide service to vour development as the carrier 
of last resort. This letter is to inform you that we have filed the enclosed petition for 
relief of our obligation to serve with the Florida Public Service Conmission. You must 
respond to this petition at the Florida Commission within 20 days of receiving this notice 
or run the risk of losing the guaranteed service from us as the carrier of last resort. 

Provision of carrier of last resort services is an obligation imposed on us by the laws of 
Florida in exchange for various rights and privileges granted our company. In 2006, the 
Floiida legislature passed a law providing for circumstances in which we may petition to 
be relieved of our obligations to serve as the carrier of last resort. A copy of the 
legislation creating these exceptions as well as the Florida Public Utility Commission’s 
rules governing the process by which a petition for relief shall be considered are 
enclosed. 

You may file your response to this petition by mail or email at the below addresses. You 
may choose to resuond to the claims outlined in our Detition in detail. or simule affirm or 
deny the allegation contained therein. Unless, however. vour file your response with the 
Commission, the Commission is not capable of making an informed decision in this 
matter. 

The loss of service by the carrier of last resort is a serious matter that could ieoaardize 
your tenant’s safetv and or decrease the value of your property. We urPe you to take all 
appropriate steps to address this matter. 

Commission mailinq address I Commission e-mail address. 

~ ~~ 

* - - -  {Formatted: Indent: Lek: 36 pt ] 
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(7) The LEC requires specific information from an owner or developer regarding the 
facts and circumstances concerning a property to assess its obligation to serve that 
property under Section 364.025 The specific information shall be in the form of a 
notarized certification from an authorized representative of the owner or developer and 
shall include the information requested by the LEC, which may include the following: 

a) the first date customers will require communications service at the property; 
b) whether any of the conditions listed in Section 364.025(6)(b)1-4 exist at or 
with respect to the property; 
c) information about the nature of any agreements the owner or developer has 
entered into or plans to enter into with another communications service provider 
or provider of data service, video service or other substitute or similar service, 
including the types of services covered by those agreements and the nature of the 
rights extended to and arrangements with the other provider under the 
agreements; 
(d) the name of the other provider with which the owner or developer has or plans 
to contract; 
e) whether the other provider will be offering or arranging for another identified 
provider to offer communications services at the property and the type of those 
communications services; and 
f) whether the owner or developer intends to exclude the LEC from providing 
communications service, data service, video service or other substitute or similar 
service at the property. 

/8) The information requested by the LEC shall not include confidential financial terms 
of the agreements the owner or developer has entered into or plans to enter into with 
another provider. The information referenced in subsection (7) is not information 
regarding confidential financial terms. 
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LEC receives from the owner or developer a notarized certification that the requested 
information is not yet available. and that states the first date that customers will require 
service at the property, then the owner or developer may provide the requested 
information by notarized certification to the LEC within a reasonable time after it 
becomes available to the owner to developer, provided that the certified information is 
received by the LEC no later than 240 days prior to the previously certified date that 

(1 1)The notarized certification referenced in subsections (7) and (1 0) shall be in 
substantially the following form: 
The undersigned, an authorized representative of (Insert) name of owner or 
Developer provides and certifies the accuracy of the following information 
regarding the facts and circumstances concerning [insert name of property]: 



[insert response to LEC’s requests for information] 
[Signature of authorized representative of owner or developer, full printed name 
and title of individual signing. 

Sworn to and subscribed before me this day of (year), 
by, who is personally known to me or who has produced (type of 
identification) as identification. 
(Signature of Notary Public) 
(Print. Type or Stamp Commissioned Name of Notary Public) 

(12) If a rebuttable presumption of good cause for relief from the LEC’s carrier-of-last 
resort obligation exists under subsection (9), then to secure the relief, the LEC shall file a 
petition for relief with the Commission under subsection (l), alleging facts supporting the 
application of subsection (9). The presumption may be rebutted only by facts alleged in 
opposing comments filed under subsection (4) that contradict the facts alleged in the 
petition supporting the application of subsection (9). If such contradictory facts are not 
presented, the presumption shall not be rebutted, and the Commission shall grant the 
petition. 




