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Mrs. Blanca S. Bayo &

Division of the Commission Clerk and Administrative Services
Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850

Re: Docket No. 050863-TP; dPi Teleconnect, L.L.C. v. BellSouth Telecommunications,
Inc.

Dear Mrs. Bayo:

This is regarding the above-referenced case which is being held in abeyance until the
outcome is determined of a similar case before the North Carolina Utilities Commission INCUC
Docket No. P-55, Sub. 1577). Please be advised that an order denying dPi’s Motion for
Reconsideration was issued in the North Carolina complaint on October 12, 2006. However, dPi
has appealed the results of this order; attached is dPi’s Complaint and Request for Declaratory and
Injunctive Relief filed on October 20, 2006 in the U.S. District Court, Western District of North
Carolina, Charlotte Division. No action should be taken on this case until a final decision is
rendered in this appeal.

Thank you for your courtesy in this matter. If you should have any questions, please do not

CMP —hesitate to call.
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Very truly y?s,

Christopher Malish
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Mrs. Blanca S. Bayo
October 30, 2006
Page 2

cc: Manuel A. Gurdian, Attorney
BellSouth Telecommunications, Inc.
150 South Monroe Street, Room 400
Tallahassee, Florida 32301

Andrew Shore, Senior Regulatory Counsel
BellSouth Telecommunications, Inc.

675 West Peachtree Street, Suite 4300
Atlanta, Georgia 30375

Via Certified Mail, Return Receipt Requested

Via Certified Mail, Return Receipt Requested



SISH (Rev, 1B CIVIL COVER SHEET

The 1§ 44 ¢ivil coversheet and the infonmation cnnmnadlmmnuimm? the filing and service of pleadings or other papers as required by law, exceptasprovided
‘by lacal reles of cowrt, “This form, approved by the Judicisl Confarence of the Unlted in September 1974, is required for the use of the Clerk of! f%cmrtforthe purpeis of inifiating
the civil docket sheet, “{SEEINSTRUCTIONS ON THEREVERSE OF THEFORM.)

L (8 PLAINTIFFS ] DEFENDANTS T
dFi Teleconnest, LL.C, ...}{ North Caroling Utilities Commission; JoAnne Sanford; Robert E, Kroger;
Robert V. Owens, Jr.; Sam Ervin, IV; Lorinzo Joyner; James Y. Kerr, 1]; and
. N . , Howard N. Lee:(in their offinial capacitics as Commissioners of the North
(b} County of Resldence of Firat Listed Plaingff  Dallas County, TX { Carolina Uilities Commisslon); and BellSouth Telecommunioations, M., e
(EXCEPT IN U.S. FLAINTIRF CASES) (IN U5, PLAINTIFF CASES ONLY)
NOTE: JN LAND CONDEMNATION CASBS, USE THE LOCATION OF THE
. . * LANDINVOLVED,
{€) Attomey”s (Firm Namo, Addross, and Tolophono Number) Atiraeys (I Known)
Ralph McDonald; Bailey & Dixon, LLP; .0, Bax 1351; Ralexgh, NC
27602-1351; (919):828-0731
1L BASIS OF JURISDICTYION  (Placasn X" in Ouo Box Only) oI, CITIZENSHIP OF PRINCIPAL PARTIESPiscc an “%* in Onc Box for Maintir
{For Divessity Cases Only) and Ona Box for Dofendasl)
1 U5 Governmont & 3 Federal Quastion PTF  DEF L TR DEF
Plaintif? (L., Govomment Not nParty) Clfizon &f This Staiv 31 01 incorporated or Prinoipal Place 04 04
. of Buginoss I This Blate
02 .5 Covermment 04 Diversty Ciizenof AnotherStste 32 O 2 Incorpomisd euPeincipalPlice 3 5 D' 5
Dofondant (ndiouts Cfizsnhip of Pactce in e TlY . . -of Busimess In Another State .
Chizon or Subjeotofn 03 [0 3 ForsipnNation e Ts
‘Forcigm Connry,

CONTRACE - o ad i i L TPORFEITURE/PENALTV: o lic, PRSI D b
3 110 Insyrsnos PERSONAL INJURY PEREONALINJURY |0 610Agrcultus nf -} ppnal 23USC 158 Cl 400 Sumkuppamomm
2 120 Marine 0 310 Airploms (F 352Porsonal Injury- {3 620 DtherFood & Drug 0 423 Withdrawsl O 410 Anthrust
3 130 Miller Act T 315 Ajrplanc Produet Mod, Malpeastico 3 625 Drug Releed Saiure 28 UBC 187 3 430 Banks end Banking
3 140 Negotitbie Instrimont Liability 3 365 Pessonal Injary - of Propesty 21 USC 881 8 450 Commeses
. 150 Rezovery of Ovorpaymont §O 320 Assaclt, Livn) & Product Eisblity  }EJ 630 LigoorLaws T B =4O 460 Deportation
& Tinforesment of Jdgmont Slanger T 368 AsbeswsPersonal  JEJ 640 KR & Truck T 820 Copyrigite O 470 Reckstesr Influshoed and
0 151 Medicare At T} 330 Feders! Bevployers Injury Produet O} 650 AilinoRegis. 830 Pakent Corrupt Orgenteations
3 182 Reoovary of Dofaulted Ligbility Lisbility ‘T3 660 Occupational 7 840 Tradomark 0 480 Consamer Crodit
Student Loans © |0 340 Marino PERSONAL PROPFERTY SefotyfiHeatt 3 490 Cable/Sat TV
{Bxal. Veierans) 03, 345 Mimine Prodoot C} 370 Ofhor Fraud D 690 Othcr O 810 Scicotivs Service
7 153 Recovery of Overpaymomt Linbiliey O 371 Truihin Lending sy HABOR A et 1 S0 10 850 Beeuritios/Commoditjes/
of Veteran's Benchits O 350 Motor Vohitle D 380 Othor Persanal D 710 Fw Lubor Btandards D 861 HIA ( 13956T) TBuckange
£ 160 Stockholders Suits J 355 Motor Vehicle Propesty Damage Act D 852 Blaok Lamg (923) 3 875 Custormer Chellenge
1 190 Other Contrast Product LisbHiy O 385Property Demege  |£3 720 Laborfhgmt, Relations 3 863 DIWC/DIWW (405(1)) 12USC3410
" £ 195 Contract Product Linbility [EJ 36D Other Parsonn} Produet Lisbility O 730 Lebor/MgmtReporting {0 854 BSID Thie XVU. K 8§90 Othor Swetulory Astionz
£ 196 Framchiss Injury . -& Tigoloaure Act 3,865 RS} 4405 J 851 Agricultusal Asts
- REALPROPERTY . - .} ~_CIVILAT! 3 -“.f -1 PRISONER PETITIONS . 103 740 Reflway Labor Act L~ FEDERAL TALSUITS - : | 7 B892 Economic Stabilization Act
3 210 Lamd Condermnation D 441 Voling é 510 Motionsto Vaerie  $03 75D Ofiver Labor Litigation  §0J 870 Tawes (U.S, Plaintiff O 893 Environments] Malters
0 220 Foreslosure 3 442 Bmployment Sentense 3 781 Empl, Rot. Ingv - o Dofendont) O 894 Enongy Allocation Act
O 230 Romi Leasc & Bjectment JC3 443 Honsing/ Haboas Carpus: Suourity Act 3 871 IRSThird Party £ 895 Freedomof Information
3 240 Torta to Land Agconmodations 0 430 Gonem! ) 26 USC 7602 : Aet .
13 245 Tor Product Lisbility 0 444 Walfaro 3 535 Death Femlty * {3 900AppRe) of Fou Datorminztion
{3 290 A% Ol Reat Propesty | D 445 Amor, w/Disabifities [ 540 Mancamus & Other | . ‘ Under Biwn? Access
' Emplayment O 550 Chll Rights iR ' . . to Justico
o =] 446 Amcr. wlDlnbmﬁcs- C1 555 Prison Condition : O 950 Conmlnhounmyaf
» T . ' ' .1 State Statutes
. . o 440 Ot‘ncr Civil nghts .
v ; " . CA to Digict
g.IORIG:IN Gq;amm"x"mon :suxenx%3 _ o4 B 5 Tt g g Ju%%flmm
Original 4 Removyed from Remanded. from % Reinstated or ‘amother district Mu)tidist!ict - dgm
Promeding State Court Appellate Court Reopened {enecify) Litipation Judgment
Cgtg. gaé.l.csz Civil B'twfeundcr which you are filing (Do not cite juﬁsd&cﬁonnl statutes unless diversity): .
V1 CAUSE OF ACTION B,,,fdmm, o
Declaratory judgment for violation of Telscommumicztions Act of 1996 :
VIL REQUESTEDIN CHECKIFTHISISACLASSACTION  DEMANDS ~ CHECK YES only if demanded in: complzint;
COMPLAINT: UNDER F.RLP, 23 JORY DEMAND: O Yes No
VIL RELATED CASE(S) _
. IFANY Geebsiuston®:  pyngpe DOCKET NUMBER
) ‘DATE SIGNAWREOF ATTORNEY OF RECORD

' 10/20/2006 - - ' /L\ L 4\

TOR OFFICE USEONLY

RECRIFT# AMOURT mr.vmam UDGE - - MAG. JUDGE

L earn 1h e 1 e mmmiewen e et et At RS | Al § Y imas 8 mEmi 4 e EEmEmese mme B mmesms 8 LRI e MFerMe b P TIMSN SIENS S0 @ b p SAme o v



. INTHE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
Case No.:
-dPi Teleconnect, L.L.C. )
)
Plainiiff, )
; | .
v. ) PLAINTIFF’S:COMPLAINT
) AND REQUEST FOR
: _ ) DECLARATORY AND INJ'UNCTIVE
- THENORTH CAROLINA ) RELIEF
UTILITIES :COMMISION, )
Jo Anne Sanford, Robert E. Kroger, )
Robert V. Owens, Jr., Sam Ervin, TV,)
Lorinzo Joyner, James Y. Kert, I, )
and Howard N. Lee (in their official )
capacities as Commissioners of the )
North Carolina Utilities )
Commission), and Bellsouth )
Telecommunications, Inc. )

1. The dispute in this matter arises ﬁ'om a dlsagreement regardmg BeHSouth

Telecommumcaﬁons Inc. (“BellSouth)’s resale obligations under 47 U.S. C 251(c)(4)(A)

and 252(d)(3), and more spec1ﬁca11y Whether BellSouth must extend to dPi Teleconnect,
L.L. C. (“dP1”) promotlonal credr{.s for services which would be eligible for the promotxon
pricing lmder the pla.m reading of certam promotxons Bel]South offered in the State of North
Carolina.

JﬁRISDICTION

2. This action arises under Sections 252(e)(6) and 251(c){(4)(A) of the Federal



Telecommunications Act of 1996 (the “FTA” or “Act™), which is .the soutce of the Court’s
jurisdiction in this matter. It is essentially an appeal of a State Commission’s decision of a
dispute arising under the FTA. |

3. ‘Venue in-the United States District Court for the Western District of North
Carolina is proper under 28 US.C. § 139-1(b); beéause the ‘Commission is based in said
district.

THE PARTIES
N Complainant.dl.’.i Iel_eoonnect,ll..c’ is.a.Delaware..co:poraﬁonnheadquaiter_edat
29975LB’J Freeway, Suite 225, "Dal}as,"Texas 75234, dP1 isa “compétiﬁVe local exchange
carrier™ (“CLEC™) as defined by the Act in 47 U.8.C. §251.

5. BellSouth is an ‘;incumbént local exchange carrier” (“ILEC™) as defined by
the Act. 47 U,8.C. §251(h). It is a Georgia corporation with its principal place of businesé in
Atlanfa, and couldtbe considered the real party in interest‘ir; this -_procgeding.

6. The‘Nc;rth Carolina Utilitias Commissibn is an agency of the State of North
Carolina, Jo Anne Sanford; Robert E.'Krogen Robert V., Owens, Jr.; Sam Ervin, IV ;'ioﬂnzo
Joyner; James Y. Kerr, II; and Howaid N. Lee are all Cbmmissioners of the Nerih Carolina

. Utilities Commission and are served in their official capacities only.

‘ : CONDITIONS PRECEDENT
7. Al donditions .preceden_t to jlnisdiétion have occurred or been complied with:
Plaintiff briginally ﬁled this action with the North Carolina Utilities Commissfon and after
issuahce of the Commission’s initial orde.r"m said propeéding, moved for rehearing, and now

ﬁle_s.ﬂlis Complaint. -



Regulatory Background

8. The FTA opens up the lo‘cal‘telep_hone'seﬁ'icemarketby, among other things,
requiring'fhe incumbent local exchange carriers (‘.‘ILECs‘"’), such as BellSouth, to offer their
retail services at wholesale ratesto conip etitive iocél'.‘exdhange cariers (“CLECS”), such as
i

9. Among other things, TLECs are vequired to extend .any promofional pricing

offeredto their end users for periods of 90 days or more-to CLECS, Tike dPi.

Facts of .théfCase

| 10, dpi Teleconpéct resells BellSouth’s retail resi-déntial'telephone services. dPi’s
 dispute centers on credits which are due from BellSouth to dPi Teleconnect as a result of dPi
Teleconnect’s reselling Qf services fst_xbj ect'to BellSouth promotional discounts.

11. = BellSouth has éva: the past moﬁths and ;_‘_yéa.rs-sqld‘ its retail services ata
.discount to its end users under various promotiﬁns that-have lasted for more_'than 90 days
dPi is entitled to ‘purchas_e and feseil those same services at _t.he promotional rate, Jess the
‘wholegale discount.

12, As apractical .fnatte:,.dPi Teléconnect ‘has bought these services a‘c‘th_e regtﬁax
retail-fate less the resale discount, thén been credited the difference betWéen that réte and the
promotional raie pursuant to “promotion credit requééts.” . o |

1. After completing an audit in 2004, dPi found that BellSouth had feiled to issue
dPi with hﬁn&reds of thousands of dollars worth of pr&motiqﬁal credits to which dPi was _

entitled (system widé;, not just in North Caroﬁna} The bulk of the promotions for which

3



credits were due but not paid in North-Carolina were related to BellSouth’s Line Connection
Charge Waiver ("LCCW™) promotion.

14.  Pursuant to this promotion, BellSouth waives the line connection charge for
those customers who switchto BellSouth and take at least basic service with two Touchstar
»features.l Thus all - ALL — 'dPihad to do to qualify for the ._line--connection charge waiver is
‘purchase Basic Service with-one or more Touchstar features.

15, In -every situation in which dPi .applied for ‘the ‘pfomotioné,l credit, dPi had
f.pmamm,,mngh a.single order a package consisting of at Jeast Basic Service plus. two or
more Teuchstar features This is ‘because dPi’s basic offermg always includes at least two
Toushstar blocks mcludmg the call retum ‘block (known by its Umversal Service Ordering
Code [“USOC”] of “BCR”); the repeat diaiing block (“BRD™); and the call tracing block, or
“HBG” block.? There is o dispute that dPi ordered these Touchstar blocks.

16. BellSouth initially a&ﬁitted its obligation to pay the credits to dPi Teleconnect

and repeatedly promised 'té»issue the credits to dPi Téieconne._ct.. /BellSouth has pai_a Similér

In relevant part the promomon reads as follows:
I’romotmn Speexﬁcs .
Speclﬁc features of this p'romotion. are as follows:
Waived line connection charge to reacquisition or winover residential customers Who currently are not using
BellSouth for local service and who purchase BellSouth® Complete Cholce® service, BellSouth®
" PreferredPack service, or basic service and two (2) features will be waived.
Restncﬂons/Ehglbxhty Requlrements
The customer must sw;tch their local service to BellSouth and purchase any one of the following: BellSouth@

Complete Choice® plan, BellSouth® PreferredPack plan, or BellSouth® basic service and two (2) custom
celling (or Touchstar® service) local features.

’Id.



credits to. other CLECs, However, despite its promises, and itstreatment of other CLBCs
with essentially identical claims, BeliSouth yltimately refused-to issue the credits to dPi

17. Ultimately, in North Carolina, BellSouth wrongfully denigd dPi $185,719.49
for credits .applied for in situations where dPi qualified for:the LCCW promotion credit by
purchasing Basic Local Service plus two or more of the BCR, BRD, .and HBG Touchstar
block Features. BellSouth argued that dPi does not qualify for-the promotion for 2 'nunﬁber of
reasons: becausethe features that dPiis ordering are not Touchstar features; because dPi did
‘not pay-additional sums to secure those features; and because vBellSt'uuth.vdoes. not sell .to:\-its
customers mthls ‘way. Each of these arguments is withont merit: the b‘loéks are identified as
Touchstar Features under the tariff, the UNE regime, and the con&uct of the parties prior to
the dispute; 'tﬁe text of the promotion does not reqﬁire that the 'mees be purchased at
additional cost; and (if true) the fact that BellSouﬂ'l’s typical end us«:fs do not attempt to
gualify for the promotion dﬁes not mean dPi, which has much different needs ﬁ‘o_m}the
BellSouth’ end users, does not quelify for the promotion.

18, _dPi initiated a case against BellSouth on this issue before the North Carolina

.

Commission in August; 2005. The case was styled In the Matter of the Complaint of dPi
- Teleconnect, L.L-C. Agaz‘nst.BellSouth Telecommunications, Inc. Regarding Credit for Resale
Services Subject to Promotional Dz‘scbunts, Docket No. P-55, SUB 1577, before the State of

North Carolina Utilities Commission.

19.  The Commission heard the case and entered an initial decision not favorable
to dPi on June 7. On July 6, dPi filed a motion for reconsideration, pointing out that had the
Commission applied the correct test — i.e., interpreting the “contract” documents as written,

as opposed to BellSouth’s “interpretation” of how the promoﬁon was to be applied, or basing

5



‘the decision on the best evidence-in the-record, Tather than the testimony of BellSouth’s.
corporate spokesperson, who admittedly had no personal Imoﬂ:dge of the facts of the case,
that dPi was entitled to prevail. The‘Commissionrejected dPi’s arguments and entered an

order disposing of the motion for reconsideration on October 12, 2006.

APPEAL
20, Plaintiff heréby_a_ppeals the Commission’s order in' Docket No. P-55, SUB’
1577, In particular, Plaintiff appeals the Comniiséion’s order with respectto dPi’s eligibility
torecewe prome’clonal prlcmg mlc‘ié‘l"(Be‘HSouﬂl’é Liné éonﬁeéﬁoﬁ Cﬁarge Waiver ?f&notion
in situations Where dPi is entitled as a matter of law té promotional pricing because dPi

qualifies-for the promotion under the express written terms of the promotion.

| PRAYER
WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully request that

, .Defendants be cited to -qppaar and answer herein and that upon a final hearing of the cause,

| jﬁdgzhent be entered for Plaintiff granting the following relief:
a declatation that the PUC’s order is contrary to the FTA of 1996 and/or

- arbitrary and capricious and that that dPi is entitled to the promotion-credits it
seeks to collect, with a reversal or remand of this case to the PUC with the
instruction that the PUC issue a new order not inconsistent with the Court’s

ruling in this case; and

such other and further relief to which the Plaintiff may be entitled at law or in
equity. ' _ ‘



Respectfiilly submitted this 20" day of October, 2006.

‘OF:COUNSEL:
Christopher Mdlish -

.Festerahsh Blair.& Cowan, L.LP.

14@3 West. Sncth&reet
Austm, Texas 78703
(512)'476-8591

David 8. Wisz
Ralph McDonald
N.C. State Bar No. 5037

By:

P:0.Box 1351
'Ralmgh,N C..27602-1351
-(919) -828- 0731

/s/ David S. ' Wisz

N.C. State Bar No. 22789

/s/ Ralph McDonald

N.C. State Bar No. 5037
Bailey & Dixon, LLP.
Counsel for Plaintiff

Post Office Box 1351

Raleigh, North Carolina 27602
Telephone No.: (919) 828-0731
Facsimile No.: (919) 828-6592
dwisz@bdixon:com

rmcdonald@bdixon.com

CERTIFICATE OF SERVICE
‘ I hereby certify that a copy of the foregoing was served upon Defendants in this -
actmn by depositing a copy thersof i in the United S’eates mail, postage prepaid.

This 20% day of October, zoos.

#201240

/s/ David S. Wisz



