BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
In re: Environmental Cost 


)

Docket No.  070007-EI

Recovery Clause.



)

Filed: April 13, 2007
NOTICE OF SUSPENSION OF PHASE II RULES 

ADOPTED PURSUANT TO CLEAN WATER ACT SECTION 316 (b)

Florida Power & Light Company (“FPL”) hereby notifies the Commission and all parties of record that on March 20, 2007, the United States Environmental Protection Agency (“EPA”) announced that the rule it adopted pursuant to Section 316(b) of the Clean Water Act to establish requirements for reducing the mortality of aquatic organisms by cooling water intake structures at certain existing large power plants (the “Phase II Rule”)
 should be considered suspended.  A copy of EPA’s March 20, 2007 letter is attached hereto as Exhibit 1. As explained in the letter, EPA intends to suspend the Phase II Rule based on the recent decision in Riverkeeper, Inc. v. EPA, 475 F.3d 83 (2nd Cir. 2007), which remanded several provisions of the Phase II Rule to EPA for further rulemaking.  The letter states that EPA intends to issue a Federal Register notice formally suspending the Phase II Rule in the near future, but no such notice has been issued yet.  

FPL recovers through the Environmental Cost Recovery Clause (“ECRC”) costs associated with conducting the Comprehensive Demonstration Study (“CDS”) that is required by the Phase II Rule.  When the Commission approved FPL’s “CWA 316(b) Phase II Rule” project, it observed that there was a possibility the Phase II Rule would be stayed and directed FPL to notify the Commission promptly of the stay.  Order No. PSC-04-0987-PAA-EI, Docket No. 040582-EI, dated October 11, 2004.  The Phase II Rule was never stayed, but because the effect of EPA’s announced intention to suspend the Phase II Rule will be similar to the effect of a stay, FPL has elected to notify the Commission of EPA’s intent.


Attached hereto as Exhibit 2 is the affidavit of Randall R. LaBauve, FPL’s Vice President of Environmental Services.  The affidavit explains that FPL is presently collecting biological data needed for the CDS.  While FPL does not yet know the specific terms of EPA’s suspension, it likely will render the current deadline for submitting a CDS ineffective.  Therefore, strictly from a deadline perspective, FPL may have the option of suspending its data collection, as well as the data analysis and technology evaluation work that FPL plans to conduct in support of filing the CDS.  However, for the reasons explained in the affidavit, FPL does not intend to suspend that work because it would not be cost-effective or appropriate to do so.  FPL believes that the costs of the work remain ECRC recoverable, because the work will continue to be useful for purposes related to the Phase II Rule, irrespective of the ultimate outcome of EPA’s further rulemaking.

Respectfully submitted,

R. Wade Litchfield, Esq.

Associate General Counsel

John T. Butler, Esq.

Senior Attorney

Law Department

Florida Power & Light Company

700 Universe Boulevard
Juno Beach, Florida 33408-0420
Telephone:  561-304-5639
Fax:  561-691-7135
By: 
/s/ John T. Butler



John T. Butler



Florida Bar No. 283479

CERTIFICATE OF SERVICE
Docket No. 070007-EI


I HEREBY CERTIFY that a true and correct copy of Florida Power & Light Company’s Notice of Suspension of Phase II Rules Adopted Pursuant to Clean Water Act Section 316(b) has been furnished by electronic delivery this 13th day of April, 2007 to the following:

Martha Brown, Esq.




Charles J. Beck, Esq.

Division of Legal Services



Office of Public Counsel

Florida Public Service Commission


c/o The Florida Legislature 

2540 Shumard Oak Blvd.



111 West Madison Street, Room 812

Tallahassee, Florida 32399-0850


Tallahassee, Florida  32399

Lee L. Willis, Esq.




John T. Burnett, Esq.

James D. Beasley, Esq.



Progress Energy Service Company, LLC

Ausley & McMullen




P.O. Box 14042

Attorneys for Tampa Electric 



St. Petersburg, Florida  33733-4042

P.O. Box 391

Tallahassee, Florida  32302



Jeffrey A. Stone, Esq.








Russell A. Badders, Esq.







Beggs & Lane


Gary V. Perko, Esq.




Attorneys for Gulf Power
Hopping Green & Sams  



P.O. Box 12950

P.O. Box 6526





Pensacola, Florida  32576-2950

Tallahassee, FL 32314
John W. McWhirter, Jr., Esq.





McWhirter, Reeves, McGlothlin, 




    Davidson, et al.






Attorneys for FIPUG






400 North Tampa Street, Suite 2450




Tampa, Florida  33602












By:  
/s/ John T. Butler









John T. Butler
�  The Phase II Rules are codified in 40 CFR Parts 9, 122, 123, 124, and 125, and became effective on September 7, 2004.
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