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FLORIDA POWER & LIGHT COMPANY’S PETITION FOR PERMANENT APPROVAL OF ITS PERFORMANCE GUARANTY AGREEMENT,
INCLUDING APPROVAL OF FIRST REVISED TARIFF SHEET NO. 9.946

Florida Power & Light Company (“FPL”) hereby petitions the Commission for permanent approval of FPL’s Performance Guaranty Agreement (“PGA”), including approval of First Revised Tariff Sheet No. 9.946.  In support of this Petition, FPL states as follows:

1.
FPL is a public utility subject to the jurisdiction of the Florida Public Service Commission (“Commission”) under Chapter 366, Florida Statutes.  FPL’s General Offices are located at 9250 West Flagler Street, Miami, FL 33174.

2.
Any pleading, motion, notice, order or other document required to be served upon the petitioner or filed by any party to this proceeding should be served upon the following individuals:

William G. Walker, III

John T. Butler
Vice President



Senior Attorney

Florida Power & Light Company
Florida Power & Light Company

215 South Monroe Street

700 Universe Boulevard

Suite 810
Juno Beach, Florida 33408-0420

Tallahassee, FL 32301-1859
(561) 304-5639
(850) 521-3910
(561) 691-7135 (telecopier)

(850) 521-3939 (telecopier)

3.
In November, 2003, FPL petitioned the Commission to approve certain changes to its Performance Guaranty Agreement for Incremental Capacity (“PGAIC”) and to approve the PGA as a new agreement.  By Order No. PSC-04-0406-TRF-EI, issued in Docket No. 031074-EI on April 19, 2004 (“Order 04-0406”), the Commission approved FPL’s requested changes to the PGAIC on a permanent basis and also approved the PGA, subject to FPL’s commitment that 

it would implement the [PGA] tariff for a three-year period and the tariff would expire for new customers at the end of that time.   This limitation will allow FPL and the Commission to evaluate the need for the new PGA tariff and the criteria for its application.
Order 04-0406 at page 4.  
4.
FPL filed Original Tariff Sheet Nos. 9.946, 9.947 and 9.948 to implement the PGA.  Consistent with Order 04-0406, Original Tariff Sheet No. 9.946 provided in the introductory paragraph that the PGA is “available to customers signing [a PGA] on or before March 30, 2007.”  FPL is by this Petition seeking permanent approval of the PGA for the reasons discussed below.  In order to effect permanent approval, FPL is also seeking approval for First Revised Tariff Sheet No. 9.946, which has been revised to delete the foregoing deadline on the PGA’s availability.  Attached hereto as composite Exhibit 1 are legislative and final formats of First Revised Tariff Sheet No. 9.946, together with copies of the existing Original Tariff Sheet Nos. 9.947 and 9.948 for convenient reference to the full terms of the PGA.  No modifications are proposed to Original Tariff Sheet Nos. 9.947 and 9.948.
5.
FPL needs both the PGA and the PGAIC in order to protect its general body of customers against the risk of not recovering the costs of excess and non-standard electric equipment.  The PGA meets an important, albeit narrow, need that the PGAIC cannot address.  
6.
The PGAIC specifically focuses on customers requesting a level of electric capacity per square foot that is not typically required for that type of building or premises.    Thus, electric facilities in excess of what is deemed “Baseline Capacity,” i.e., the currently existing electric capacity at a site, or the level of electric capacity that would typically be required at the site and reasonably estimated based on other historical baselines, are considered incremental and require the posting of a Performance Guaranty.  

7.
While the PGAIC works well in many situations, such as the refurbishment of an existing site, it cannot be effectively applied in all situations.  Sometimes, because of the nature, location, voltage or other characteristics of the requested facilities, the risk of unrecovered investment may extend to the entire projected load associated with the installation of the new facilities and not just an incremental amount.  In such cases, the Company is asked to make an investment in special facilities or at unusual locations that are not likely to be useful for any other customers.  Specially-sized and/or types of transformers that cannot generally be used by other customers are one such example.  Another example would be a system expansion at a previously undeveloped site, where the new facilities are likely to be required by only the requesting customer for a substantial period of time.  The PGA is intended to provide cost-recovery protection in these unusual cases where the cost-recovery risk extends to the entire projected load.
8.
The Commission imposed a three-year limitation on its initial approval of the PGA in order to “allow FPL and the Commission to evaluate the need for the new PGA tariff and the criteria for its application.”  Order 04-0406 at page 4.  Pursuant to the Commission’s direction, FPL has submitted three monitoring reports for the PGA, covering the periods April 1, 2004 – March 31, 2005, April 1, 2005 – March 31, 2006, and April 1, 2006 – March 31, 2007.  Copies of these monitoring reports are attached hereto as Exhibits 2, 3 and 4, respectively.  FPL submits that its experience over the past three years justifies approval of the PGA on a permanent basis.

9.
First, there is a need for the PGA distinct from the PGAIC.  This is well illustrated by the customer discussed in FPL’s third monitoring report, Garden Street Iron and Metal (“GSIM”).  GSIM requested 4kV electric service, which would have required FPL to build three dedicated, underground 4kV feeders just to serve that one customer.  The 4kV feeders are considered by FPL to be nonstandard and would have been unsuited to serving any other customers, should GSIM’s load have failed to materialize.
  Thus, the full amount of FPL’s investment in providing 4 kV feeders for GSIM would have been at risk.  Ultimately, GSIM decided to reconfigure its operations to accommodate 13 kV service and thus no PGA was required.  This outcome was efficient and equitable for both GSIM and FPL’s general body of customers.  It is an outcome that likely would not have occurred but for the availability of the PGA.   

10.
The fact that FPL has only had to invoke the PGA once during the past three years does not suggest that the PGA is unnecessary.  To the contrary, the PGA is specifically intended for very unusual circumstances, which by their nature arise only infrequently.  When those circumstances arise, it is important to have the PGA available to protect FPL’s general body of customers against the full risk of non-recovery.
11.
Nor does infrequent use of the PGA suggest that it would be better handled as a special contract, filed on a case-by-case basis as the need arises.  Having the PGA as a standard form in the tariff serves the interests of customers to whom it might apply, as well as FPL and its general body of customers.  Its presence in the tariff provides advance notice to customers who are considering a request for special facilities or locations that they may be required to post a performance guaranty if they make such a request.  Eliminating the potential for surprise benefits those customers and, by the same token, assists FPL in negotiating an appropriate performance guaranty because there already is an approved standard form to use for that purpose.

12.
Because the PGA is intended to apply only in very unusual and specialized circumstances, it is not realistic to develop specific criteria for its application.  GSIM is a good example of the type of circumstances in which a PGA will be requested, but the next circumstance could look very different yet be equally compelling.  The past three years demonstrate that FPL is extremely judicious in its use of the PGA, which should allay any concerns over FPL’s exercise of discretion in applying the PGA.  Moreover, in the event that a customer could not reach agreement with FPL about the need for a PGA, the customer would be free to use the complaint procedure provided by the Commission under Rule 25-22.032 of the Florida Administrative Code.

13.
When the Commission initially approved the PGAIC, it made the following observations about the consistency of the PGAIC with existing Commission rules and with Commission-approved tariff provisions: 

 SEQ CHAPTER \h \r 1The proposed [PGAIC] is appropriate because it provides protection for FPL’s general body of ratepayers in the event that the projected loads of customers do not materialize.  Such protections are similar to those provided for pursuant to Rule 25-6.064, Florida Administrative Code, which applies to customers who require an extension of the utility’s distribution facilities in order to receive service.  Such customers are required to pay a contribution in aid of construction (CIAC) to help offset the extension cost.
Such situations are addressed in Section 2.2 of FPL’s General Rules and Regulations for Electric Service, entitled Availability of Service.  This Commission-approved tariff provision allows FPL to require an applicant for service who requires an extension of FPL’s facilities to provide a guaranty, a CIAC calculated pursuant to Commission rules, and/or advances for construction when in FPL’s opinion the potential revenues do not justify the cost of the extension.  It also provides for a contract minimum monthly payment by the customer when there is doubt as to the level or length of use of the facilities.   The underlying purpose of this provision is to ensure that ratepayers are not unduly burdened with the expense of facilities that are not fully utilized.
Order No. PSC-01-0031-TRF-EI, Docket No. 001579-EI, dated January 8, 2001, at pages 3-4.   Like the PGAIC, the PGA is fully consistent with this purpose and intent.  The PGA should be approved on a permanent basis, so it will remain available to protect the general body of customers in the rare but important circumstances where it applies.

WHEREFORE, Florida Power & Light Company respectfully requests permanent approval of its Performance Guaranty Agreement, including approval of First Revised Tariff Sheet No. 9.946.
Respectfully submitted,

John T. Butler, Esquire

Senior Attorney

Florida Power & Light Company

700 Universe Boulevard

Juno Beach, FL 33408

Telephone: (561) 304-5639

Facsimile: (561) 691-7135

By: ___                         _______


John T. Butler

Fla. Bar No. 283479
�  In fact, FPL is actively removing and replacing 4 kV equipment throughout its system, because it has moved to a minimum primary voltage of 13 kV for efficiency and reliability reasons.  Adding new 4 kV equipment would be completely at odds with this standardization effort. 
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