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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-~-DADE COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION

-

CASE NO. 02-28688 CA 03

BELLSOUTH TELECOMMUNICATIONS,
INC., a foreign corporation,

Plaintiff,
vs.
MIAMI-DADE COUNTY, a
political subdivision of the

State of Florida,

Defendant.

COPY

DEPOSITION
OF
MAURICE JENKINS

Suite 1200
100 Scutheast 1st Street
Miami, Florida

Friday, October 8, 2004
10:20 a.m.—- 11:35 a.m.

KRESSE & ASSOCIATES, INC.
(305) 371-769%2

Final Exhibit
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APPEARAMNCES

For the Plaintiff:

MARTIN B. GOLDBERG, ESQ.
Lash & Goldberg, LLP
Suite 1200

100 Southeast 2nd Street
Miami, Florida 33131
305-347-4040

and

DORIAN DENBURG, ESQ.
BellSouth Corporation
Suite 1700

1155 Peachtree Street
Atlanta, Georgia 30309
404-249-2408

For the Defendant:

DAVID STEPHEN HOPE, ESQ.

Miami Dade County Attorney's Office
PO Box 592075

Miami Florida 33152-2075
305-876-7040

(Exhibits CR-1, Second Amended Complaint; CR-2, Answer
and Affirmative Defenses; and CR-4, Notice of Taking

Deposition were pre-marked.)
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THEREUPON:
MAURICE JENKINS,

a witness named in the notice heretofore filed, having

been first duly sworn, deposes and says as follows:
DIRECT EXAMINATION

BY MR. GOLDBERG:

Q. You've been sworn, Mr. Jenkins, and just for
purposes of the record, can I just ask you to state your
full name and spell your last name for the court
reporter, please.

A. Maurice Jenkins, J=-e-n-k-i-n-s.

. Also for clarity of the record, just to make
sure everybody who reads the transcript knows who we are,
I'm Martin Goldberg, Law Firm of Lash & Goldberg,
representing the plaintiff, BellSouth Telecommunications,
Inc., and we're here in the case against Miami-Dade
County.

Alsc present 1is David Hope, Asslstant County
Attorney on behalf of the County.

And Mr. Jenkins, I assume you are appearing
today as the corporate representative pursuant to the
notice of taking deposition that was issued for today's
date; is that correct?

A. Yes, sir.

Q. Let me show you, just to start, what I've

KRESSE & ASSOCIATES, INC.
(305) 371-76%2

PSC 5349
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marked as Plaintiff's Exhibit CR-4 and ask ycu, is that
the notice of taking deposition that ycu are appearing

unrsuant to as the County's corporate representative?
P

A. Yes, sir.

Q. Now, you've been deposed before in your career,
correct?

A. Yes, sir.

Q. In fact, I took your deposition in another

arlier in this litigation, correct?

0
0
n}
t
D
h
t
(D

A. Yes, sir.

Q. So I know that you know the rules of
engagement, so to speak, and how depesitions operate. Seo
let me just go right to a succinct gquestion for you and
that is to again remind you that if any question I ask
you appears to you to be, you know, confusing or
ambiguous or you do not understand the question, please
tell me that so that I can rephrase the question and that
you'll have a complete understanding of the questicn
before you answer it. Is that okay with you?

A. Yes, sir.

Q. So given that instruction, can we agree that if

you do answer a guestion in this deposition, we all in

the room, and the Court or a jury, should they review the

transcript, can assume that you understood the gquestion

before you answered it? Is that fair?

KRESSE & ASSOCIATES, INC.
(305) 371-7602

PSC 6350
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A. Yes, sir.

Q. I showed you what's been marked as CR-4. That
is the notice of taking deposition. And I'll summarize,
but it is directed to the corporate representative of
Miami-Dade County with the most knowledge concerning two
areas. Dne, the identification of all persons who have
knowledge regarding any of the issues in this lawsuit.
And two, for each person that's identified, the
particular subject matter about which the person has
knowledge. Do you agree that that's what the notice
calls for today in summary?

A. Yes, sir.

Q. Can you tell me how it is that you came to be
designated as the corporate representative for the County
for purposes of this deposition this meorning pursuant to
Exhibit CR-47

A. In reading the notice of taking deposition, I
reviewed the document, and the person that ycu are asking
for to be able to provide said informaticon, I deemed that

I was most suited to do so.

=

say, and designate yourself as the corporate

representative?

A. I don't know exactly when I looked at it. It

may have been last week. And I finalized that I was

Q. When did you first review this document, as you

KRESSE & ASSOCIATES, INC.
(305) 371-7692

PSC 5351
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going to do that Monday.

Q. Monday being of this week?

A. Yes, sir, I'm sorry. Monday, QOctober the 3rd,
I believe. Whatever that date was.

Q. Five days ago, I guess is what you're saying.
We're here on Friday Octoker 8, correct?

A. Yes, sir.

Q. Who gave you a copy of the notice of taking
deposition so that you would then, as you say, review it
and designate yourself?

A. My county attorney.

Q. Mr. Hope, sitting next to you?

a. Yes, sir.

0. Before designating yourself as the corporate
representative did you censult with anybody else at the

County with respect to who should appear pursuant to this

notice?
A. Yes, sir.
Q. Who did you consult with?
A. I spoke with my chief of telecommunications.
Q. Who 1s that?
A. Pedro Garcia.
2. Anybody else?
A. No, sir.
Q. When you spoke to Mr. Garcia, was that by phone

KRESSE & ASSOCIATES, INC.
(305) 371-7692

PSC 5352
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Or 1n person?

In person.

Who was present other than you and Mr. Garcia?
Myself, Mr. Garcia and m? attorney.

Again, Mr. Hope?

¥ o » oo p

Yes, sir.

ME. GOLDBERG: Mr. Hope, let me just look
for some guidance from you. Will you claim that
that conversation is privileged or not
privileged?

MR. HOFE: Privileged.

BY MF. GOLDBERG:

Q. Approximately how long did that meeting last?

A, Maybe a half hour ¢r so, 45 minutes tops.

Q. Did you make any notes in that meeting to
prepare for this deposition today?

A. No, sir.

% Have you made any notes or prepared any

' *

documents 1in preparation for this deposition today?

A. No, sirx, I have not.

Q. So coming here to respond to questions pursuant
to this notice of taking deposition, is it fair to say
that you've brought yourself and your memory and
knowledge and nothing else?

A. Yes, sir.

KRESSE & ASSOCIATES, INC.
{305) 371-7692

PSC 5353
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Q. And your memory or knowledge as to this issue

has only been supported by one meeting with Mr. Garcia

for about one half hour, 45 minutes:; is that fair to say?
MR. HOPE: Objection to the form.

BY MR. GOLDBERG:

0. You can still answer.

A. No

Q. No?

A. No, not fair to say.

Q. Why is it not fair to say?

A. In reading the documentation for what you're
asking for and having been invelved with said subject
matter, I believe I could provide said information.

Q. Let me show you what I've marked as Exhibit
TR-1, and I'll give a copy to Mr. Heope for the record.
Aand let me represent to you as you read it that it is a
copy of the second amended complaint filed in this case
by the plaintiff, BellSouth Telecemmunications. Do you
agree with that?

A. Yes, sir.

Q. I have a series of questions within the scope
of this deposition that I'm going to ask you to refer to
this document for, so why don't I start by asking you to
turn to page 3 of the document. Particularly I want to

direct your attention to the top of page 3, paragraph §.

KRESSE & ASSOCIATES, INC.
(305) 371-7692

PSC 5354
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Do you see that?

A. Yes, sir.

Q. Would you agree with me that that paragraph
outlines a portion of the county charter that essentially
says, "The County shall not operate a telephone utility
to serve any territory in the county which is being
supplied with a similar service except by a majority vote
of its qualified selectors?" Would you agree with that?

MR. HOPE: Objection to form.
THE WITNESS: Yes.

BY MR. GOLDBERG:

2. And you understand a large, major 1ssue 1in this
lawsuit is this charter's application to the operation of
the telecommunicaticon facility at not only the Miami-Dade
County Airport, but any other county-owned airport? Do
you understand that that's an issue in this case?

MR. HOPE: Objection to form.
THE WITNESS: Yes.
BY MR. GOLDBERG:

Q. Could you identify for me the persons at the
County who have knowledge regarding the charter's
application to the operations cf the telecommunications
facility at the Miami-Dade County Airport and other

county-owned airports.

A. I'm sorry, could you repeat that gquestion?

KRESSE & ASSOCIATES, INC.
{305) 371-78092

PSC 5355
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Q. I'm going to ask the court reporter to read 1t
back. That's easier for me.

(Thereupon the requested portion of the

record was re-read by the court reporter.)

MR. HOPE: Objection to form.
THE WITNESS: You have Pedro Garcia, Ann Lee
from the aviation department.
BY MR. GOLDBERG:

Q. Ann?

A. Lee.

Q. L-e-e?

A. L-e-e, right. She is with our standards and
compliance unit. And there's another gentleman from
the -~ a previous assistant director that we had that was
with the pclice department. I believe he has since
retired and I've forgotten his name.

Q. Any other persons? And then I'll follow up
cnce you're dene.

A. No, that should take care of it.

Q. Let's just go back then and talk about the
three individuals you identified. Pedro Garcia -- and I
know we've gone over this before, but if you'll just
indulge me just because this is a new transcript.

A. Okay.

Q. What is Mr. Garcia's position at the airport?

KRESSE & ASSOCIATES, INC.
{305) 371-76892

PSC 5356
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4. He is my chief of telecommunications.

Q. And again, he is the person -- actually, the
only person you met with in preparation for this
deposition this morning, correct?

A. Yes, sir.

Q. Now, for Mr. Garcia, what particular subject
matter does he have knowledge about concerning the
charter's application to the operations of the
telecommunications facility?

A, He is familiar with our shared tenant services,
cur telecommunications infrastructure and the work that
our telecommunications unit provides to our airport
users. He was alsc at one point in time employed by
BellSouth, as well as employed by the main county IT
department within their telecom unit.

Q. Are you aware whether he has any particular
knowledge about the charter, the county charter and
particularly the pertion I read tc you earlier in this
deposition at paragraph 8 of the second amended
complaint?

a. That I'm not sure.

Q. So am I correct in saying -- you say you're not
sure, but also -- you don't know what knowledge he has?

A. Correct, I don't know what knowledge he has.

Q. Let me go to Ann Lee. You mentioned that she's

KRESSE & ASSOCIATES, INC.
(305) 371-7692

PSC 5357
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in the standards and compliance unit. What is her tatle?

A. She is the manager of standards and compliance.
Q. Does she report to you?
A. No, she does not. She reports to the director.

Q. Can you explain briefly what the standards and
compliance unit is responsible for at the airport?

A. That unit is responsible for establishing OD's,
what we deem to be operational directives policy in
regards to functions and operations at MIA and the
airports as per county standards as written in the county
operational directives that the County issues. They're
responsible for writing new ones, developing them, making
sure those operational directives are met and update them
accordingly.

She was also instrumental as we worked on
putting the new package together that we negotiated when
the shared tenant services buyout of Nextira came into
play.

Q. With respect to Ms. Lee, do you know the
particular -- anything about the particular knowledge she
has concerning the charter's application to the operation
of the telecommunications facility at MIA?

A. The exact particular knowledge, no, sir, I do

not.

Q. But my guestion again was identify persons with

KRESSE & ASSOCIATES, INC.
(305) 371-76092

PSC 5358
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knowledge of the charterer's application to the
telecommunications facility at MIA. Is there something
about the charter combined with your telecommunications
business out there that led you to designate her in
response to my guestion?

A. Looking at the gquestion and knowing that she
was with audit management and she has been with the
County, I logked at that, she and Mr. Garcia would have
knowledge regarding the charter that applies to this
lawsuit or te your question.

Q. Do you know how long approximately, not holding

you to a particular month, Ms. Lee has been at the

alrport?
4. Exactly sure, no, I do not.
Q. But she was there, according to your testimony,

at least back in January, in or about January of 2002

when the County purchased the assets of Nextira; is that

fair to say?

A. Yes, sir.

Q. Now, the last perscn you attempted -~

A. I'm sorry. Tom Arnold was his name.

Q. The last person?

A. Yes. Tock a while. Tom Arnold,.

Q. That saves my time trying to refresh your
recollection. Tell me who Tom Arnold is and what his

KRESSE & ASSOCIATES, INC.
(305) 371-76092

PSC 5359
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pésition was at the airport, because you've previously
testified he has left.

A. Correct. He was with the police department.
He came over to the aviation department. He was an
assistant director. He worked within the standards
operations area. And one of his responsibilities was
looking at cor evaluating the Nextira contract, its
operations, a lot of its activities and very key and
instrumental in recommending that we go forward with a
new contract and buyout of Nextira.

Q. In doing so, were you aware that he has any
knowledge of or had knowledge at the time of the portion
of the county charter that is at paragraph 8 on page 3 of
the complaint?

A. No, sir, 1t would be an assumption.

Q. So you don't know?

A. No, I do not.

Q. Directing yeour attention to page 3,
paragraph 11, this paragraph says, in summary, that the
County is operating a telecommunications company and is
thus subject to regulaticon by the FPSC, which is the
Florida Public Service Commission with respect to the
County's offering two-way telecommunication services to

the public for hire.
What individuals at the County have knowledge

KRESSE & ASSOCIATES, INC.
(305) 371-7892

PSC 5360
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regarding the County's relationship with, in this
context, the FPSC?

A. With the Florida Public Service Commission, it
would be Pedro Garcia. We deal with William Texidor.
And that's within the aviation department.

Now, the County has an IT and a
telecommunications unit. I would assume that they have
some involvement with the PSC as well, given that they
deal with radios and two-way communication devices.

Q. Let's start with the aviation department.
Obvicusly, we've gone over Mr. Garcia. Who is William
Texidor and how do you spell his last name?

A. Last name is T-e-x-i-d-o-r. He is one of our

supervisors within what we call our technical shop. They

manage radio infrastructure as well as some level of
telecommunications and other technical components as it
applies to technology and telecommunication.

Q. And why do you list him as having knowledge of

regulation by the FPSC?

A. A majority of his work that he does, especially

dealing with two-way communications, such as 800 MHz

radio, 400 MHz, the IVHS Sunpass-type, requires licensing

and interaction with the Public Service Commission to
ensure that we are in compliance similar to that to our

radig station that we also have.

KRESSE & ASSOCIATES, INC.
(305) 371-7692

PSC 5361
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Q. Other than Mr. Garcia and Mr. Texidor, are
there any other persons within the aviation department
that have knowledge regarding the airport's relationship
with the Florida Public Service Commission?

A. No, sir, not that I'm aware of.

Q. Now, you briefly mentioned that there may be
others in the County. What did you mean by that?

A. The County has an IT department that's called
ETSD, the Enterprise Technology Services Department, and
that department provides a lot of information technology
and telecommunications services to other county
departments and county facilities. And that's their core
crux, that's what they do.

Q. Where is that department located?

A. Miller -- Galloway which 1s Southwest
87th Avenue and Miller, which is Southwest 56th Street,
they're right there on the corner.

0. Do they have a particular routine communication

with Florida Public Service Commission that you know

about?

A. None that -- not that I would know about. But
they would have to, given cell sites, two-way radios,
other telecommunications services that they provide or

they perform for the county facilities, they would have

to.

KRESSE & ASSOCIATES, INC.
(305) 371-7692

PSC 5362
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Q. Do you know who heads up that unit? Or, I
should say, the department, since you labeled it a
department.

A. Right. The department. A gentleman by the
name of Ruben Lopez.

Q. Does Mr. Lopez have any knowledge of the
telecommunications operation facility at Miami
Internaticonal Airport?

A. I'm not sure. It would depend on debriefing by
staff or discussions, but I'm not sure.

Q. Let me direct your attention to page 4 of the
complaint. Specifically paragraph 14. One of the i1ssues
in this lawsuit as is stated in paragraph 14, BellSouth
contends that by operating a, quote, unguote,
telecommunications company, the County 1s therefore
operating a, quote, unquote, telephone utility. 1In the
County's answer in this case the County has denied that
contention by BellSouth.

With that background, I wanted to ask you what
persons have knowledge as to the County's denial of
BellSouth's contention in paragraph 147

A. Well, you have Pedrc Garcia. That would be it.
The balance I would have to leave to legal

representatives.

Pardon the uninitiated, but what is "a fortiori

KRESSE & ASSOCIATES, INC.
(305) 371-76892

PSC 5363
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operating a telephone utility," what is that?

Q. For purposes of this deposition we'll just
leave it as legalese, which is why I substituted the word
"therefore.," So that will take care of that.

A. Thank you.

Q. No probklem, but thanks for asking.

A, Does that count in scrabble if I use it?

It may.

MR. GOLDBERG: Dorian, does that count in
Scrabble?

MS. DENBURG: You bet.

BY MR. GOLDBERG:

Q. So other than Pedro Garcia, there are no other
persons with knowledge as to that issue?

MR. HOPE: Objectaicon to the form.

THE WITNESS: DNo, sir.

MR. GOLDBERG: What's the objection to form,
please, so I can -- 1f you have an objection to
my form, I'll want you to just to tell me what it
is so perhaps I can rephrase the question.

MR. HOPE: Oh, sure. That you stated --
basically you led him in terms of the answer.
Instead of asking him are there any other people

with knowledge, you inserted what the answer was,

which is a leading guestion.

KRESSE & ASSOCIATES, INC.
(305) 371-7692

PSC 5364
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BY MR. GOLDBERG:

Q. You previously identified Pedro Garcia as
having knowledge as to the issue outlined at
paragraph 14. Are there any other persons with
knowledge? Yes or no, and then you can explain if you
need to,

A. Mo.

Q. Let me direct your attention now to page 7 of
the complaint, and particularly I'm going to refer to
paragraphs 25 through and including 27. Let me know when
you've had an opportunity to get there.

A. Okay.

Q. Correct me if I'm wrong, but paragraphs
25 through 27 relate to and discuss the County's purchase
in ¢or about January of 2002 of the assets of Nextira; is
that correct?

A. Tes, sir.

Q. And, among other things, at that time period
the County acquired title to Nextira's telecommunication
facilities; is that correct?

A. Yes, sir.

Q. What individuals at the County have knowledge
with respect to the County's purchase or entry into the
non-exclusive telecommunications data network and shared

airport services management agreement with Nextira,

KRESSE & ASSOCIATES, INC.
({305) 371-76982

PSC 5365
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again, in January, 20027

A. Pedro Garcia, Ann Lee, the department's
contract section. And the manager of that section is
Delmar Whittington ~-- I'm sorry, was Delmar Whittington.
It's probably going to be Marie Clark.

Q. What is that name?

A. Marie Clark. That's it.

Q. 50 other than Mr. Garcia, Ms. Lee and the
department's -- this department that you mentioned with
either Mr. Whittington or Ms. Clark, are there any other
persons with knowledge?

A. No, sir.

0. Now, just for purposes of the record, I want to
make sure we have an accurate transcript here, I would
like you to include yourself -- or are you including, let
me ask, are you including yourself in responding to these
guestions?

4. Yes, sir, I am.

Q. So we can assume 1f you have not specifically
stated your name and that you have knowledge as to these
issues, you have purposely not included yourself; is that
fair?

MR. HOPE: Objection to form.
THE WITNESS: If you're asking me should my

name be included in the majority of the

KRESSE & ASSOCIATES, INC.
(305) 371-7692

PSC 5366
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individuals you're asking about for the last four

guestions or so, yes, my name should be included.
BY MR. GOLDBERG:

Q. They should?

A. Yes.

Q. So let's just go back. Your name should be
included with respect to the charter's application to the
telecommunications facilities at Miami-Dade County? Yes
or no, I'll ask each one.

A. Yes, sir.

Q. And should your name be included as a person
with knowledge with respect to the second area I asked
you about, which is the County's relationship with the
Florida Public Service Commissicn?

A. Yes, sir.

Q. While we're on that issue, what is the basis of
your knowledge with respect to the County's relationship
with the Florida Public Service Commission?

A. Conversation with the Florida Public Service
Commission. Just conversations I've had.

Q. With respect to the third issue I asked you
about arising at paragraph 14 of the complaint, the
County's denial that by operating as a telecomminications

company it is a telephone utility, do you have knowledge

of that denial?

KRESSE & ASSOCIATES, INC.
({305} 371-7692

PSC 5367



ra

A. I'm sorry, what page was that again?

Q. Fage 4, paragraph 14. Take your time.

4. I need that question read back to me to make
sure that --

Q. I'1l rephrase it for you. The third issue I

raised, I asked you to identify persons who had knowledge
regarding what is at paragraph 14, and that is the
County's denial of BellScuth's contention in this
paragraph that by operating a telecommunications company
the County is operating a telephone utility.

Do you have knowledge of the reasons why the
County denied that statement?

A. No, sir, I do not.

Q. And then the fourth issue that we're currently
on 1s the January 2002 entry by the County into the
agreement with Nextira, and do you want to add your name
to the list?

A. Yes, sir, I do.

Q. What is the basis for Ann Lee's knowledge
regarding this agreement and the transactions that
occurred in or about January 20027?

A. Ann worked with us, she worked with us, with
the department in writing the agreement, negotiating the
agreement and getting it established.

Q. Can you tell me what the basis of Delmar

KRESSE & ASSOCIATES, INC.
(305) 371-7692
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Whittington's knowledge is?
4.
developing or writing the contract documents that went
out to bid for this project.
Q.
A.
the aviation department.
Q.
A.

leave Marie Clark. He passed away two days ago.

A.
of the workload.

Q.
you know if she was personally involved in drafting the
contracts or in the entry by the County inte the
agreement with Nextira in January 20027

Aa.

Q.
the complaint, specifically paragraph Z2Z8. Paragraph 238

says,

acquisition and operation of the telephone utility at the

alrports,

LCR A &

"During 2001, the year prior to the County's

Well, his division is responsible for

What's the name of that department again?

Contracts, it's the contracts division within

Does he supervise that department?

Can you -- you can cross his name cut. Just
Mr. Whittington passed away?

Yes. Marie Clark 1s fine.

Marie Clark is --

She's acting and she's been doing the majority

Let me ask you with respect to Ms. Clark, do

She had some involvement, yes.

If I could direct your attention to page 8 of

the gross revenues for the provision of

KRESSE & ASSOCIATES, INC.
(305) 371-7692
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telecommunications services to airport tenants totaled
approximately $2,670,024."
Did I read that correctly?

A. Yes, sir.

Q. What persons at the County have knowledge with
respect to the revenues generated by the provision of the
telecommunications services at the ailrport?

A. It would be Maria Perez, who is a supervisor in
the telecommunications unit, and Nextira, who provided

the billing or did the billing to the tenants for these

Q. What position does Maria Perez hold?
She's a supervisor.
Superviscor of the telecommunications unit?

Right. She reports to Pedro Garcia.

R

Is it part of her job responsibilities to deal
with the finances of the telecommunications services that
are offered?

A. Not directly the finances, but in coordinating
or facilitating work that's done or what was done by
Nextira normally went through her. She had to review the
work reguests, sign the Ipons or work orders for the work
to be done, made sure the work was done, utilizing staff,
signed off that the work was complete. And then from

there Nextira billed.
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Q. So essentially she is the person where all work
that needs to be done for your customers goes through; is
that fair to say?

MR. HOPE: Objection to the form.
THE WITNESS: Yes, sir.
BY ME. GOLDBERG:

Q. How about from a pure financial perspective?

Is there an accountant at the County, a controller, a
finance officer who tracks the revenues and expenses
generated by the operaticn of the telecommunications
services at the airport?

A. I'm not sure. I mean, we have a finance
department that collects funds and collects revenues and
pays bills. We do have & finance department responsible
for billing, collections. But the way the contract was
structured at the time with Nextira, they billed the
tenants or pbilled their customers for whatever services
they provided and they billed and they collected.

Q. Do you have anybody in the finance department

who does or has knowledge of financial statements or

summaries of the revenues or expenses attributable to the

telecommunications facility at the airport?
A. Within the finance department I would have to
defer to the manager of finance.

Q. Who is that?

KRESSE & ASSOCIATES, INC.
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A. That would be Zeke Orji.

Q. Could you spell that, please.

A. Bbbreviated Zeke, Z-e-k-e. It's Ezekiel, but
let's go with Zeke. And Orji, O-r-j-i.

Q. Are there any other persons with knowledge
regarding the revenues generated by the
telecommunications services at the airport other than the

pecple you previously menticoned?

>

No, sir.

Q. And we are not including you in that list?

A. Right. Yes, sir.
Q. I direct your attention to page 9,

paragraph 324, please. Paragraph 34 reads, "Thus, the
County never submitted an application to the FPSC to
obtain a certificate o¢f public convenience and
necessity.”
MR. GOLDBERG: Let me also represent to you,
Mr. Hope, and correct me if I'm wrong, that the
County has admitted this statement in this case,
that the County has never submitted an
application to the FPSC to obtain a certificate
of public convenience and necessity.
BY MR. GOLDBERG:
Q. With that background, my gquestion is, withiﬂ

the scope of this deposition this morning, which persons
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at the County have knowledge as to the County's decision
not to submit an application to the FP3C to obtain a
certificate of public convenience and necessity?

A. You would have Maurice Jenkins, Pedro Garcia.

That would be it.

0. Let me specifically ask you, are there any
other individuals involved in the County's decision not
to file for a certificate that are in the law department
or that are lawyers?

MR. HOPE: Objection tc the form.

THE WITNESS: Please restate.
(Thereupon the requested portion of the
record was re-read by the court repcrter.)

THE WITNESS: ©No, sir.

BY MR. GOLDBERG:

Q. So does David Hope, the individual sitting next
to you, have knowledge regarding the County's decision
not to submit an application to the FPSC to obtain a
certificate of public convenience and necessity?

MR. HOPE: Objection to the form.

THE WITNESS: I don't know.

BY MR. GOLDBERG:

Q. So am I correct in concluding, based on your

=

testimony today as the corporate representative, that the

only two people with knowledge of the County's decision

KRESSE & ASSOCIATES, INC.
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not to submit an application to the FPSC to obtain a
certificate of public convenience and necessity are
yourself and Mr. Garcia?
MR. HOPE: Objection to the form.
THE WITNESS: Yes, sir.
MRE. GOLDBERG: Can I ask you to state what
the basis is for the objection to form?
ME. HOPE: It was leading again.
MR. GOLDBERG: It was leading?
MR. HOPE: Yes.
MR. GOLDBERG: Okay.
BY MR. GOLDBERG:
Q. With respect to that last question,
Mr. Jenkins, did I suggest the answer to you or did you
answer »n your own and that was your own response?
MR. HOPE: Objection to the form.

THE WITNESS: 1 answered the question as it

was posed.

BY MR. GOLDBERG:

Q. Did you understand the guestion?
A. Yes, sir, I answered it. Yes.
Q. On that same page, page 9, let me direct your

attention to paragraph 35 and that paragraph, in summary,

states that the commercial tenants to which the County

currently offers and provides two-way telecommunications

KRESSE & ASSOCIATES, INC.
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services for hire at the airport include at least one
hotel, several restaurants, retail shops and other
commercial entities. And then the complaint states that
a list of the County's customers at a certain date is

attached to the complaint.

n

With that background and because that's an
issue in the case, let me ask you within the scope of

this deposition, what persons at the County have

knowledge regarding the County's customers at the airpert

for telecommunications services?

A. It would be myself, Maurice Jenkins, Pedro
Garcia, NextiraOne, who 1s our management arm for our
telecommunications infrastructure.

Q. Is there anvbody else?

A. No, sair.

Q. Is there anybody else at the airport charged
with the responsibility of overseeing your customers,
whether they be airlines or these commercial entities

that are referenced in paragraph 25?

A. Overseeing our customers?
Q. Yes.
A. No, sir.

Q. Who at the County has knowledge of the current
list of customers at the airport, whether it be airlines

or the types of commercial entities dencted in

KRESSE & ASSOCIATES, INC.
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paragraph 357

A.

direct list. And our finance department, I believe, has

a list of ocur customers.

Q.

knowledgeable about that list of customers?

A.

Q.

CR-¢ for purposes of this deposition, hand a copy to

Mr. Hope,

the first

County's answer and affirmative defenses to the second

amended complaint in this case. Do you agree with that

representation?

A Yes, sir.

Q Do you need to take a break?

A. No.

Q Are you sure?

A Yes, I'm fine. Thank you.

Q. Let me direct your attenticn to the second --
page 3 of that document, particularly paragraph 19. At
paragraph 19 the County has stated in this lawsuit, and
therefore it's an issue in this lawsuit, that it denies
providing two-way telecommunications services for hire at

the airports. Do you see that?

Maria Perez, my telecommunications staff has a

Who at the finance department would be

I would go with Zeke Orji.

Let me show you what I've already marked as

and I'll represent to you, as you can read on

page of that document, that this is Miami-Dade

KRESSE & ASSOCIATES, INC.
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A. Yes, sir.

Q. What persons at the County would have knowledge
regarding the County's denial that it's providing two-way
telecommunications services for hire at the airport?

A. Fedro Garcia. That would be it.

Q. You were not included in this answer, just to
be clear?

A. Tes, sir, I'm not to be included.

0. Let me go to the next paragraph, paragraph 20
on page 3. It says regarding paragraph 38, "The County
denies that BellScuth, number one, provides similar
services as such services are defined by the charter to
tenants at Miami International Airport."

Who at the County would have knowledge
regarding the County's denial that BellSouth provides
similar services as such services are defined by the

charter to tenants at Miami International Airport?

A. You'd have Maurice Jenkins, Pedro Garcia.
That's it.
Q. What's the basis for your knowledge as to that

issue as identified in paragraph 20°7?

A. There are services that the department provides
that BellSouth does not provide.

Q. And that statement at paragraph 20 also says,

"As such services are defined by the charter." Does the

KRESSE & ASSOCIATES, INC.
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charter define similar services or services?

A. I'm not sure. I'd have to go back and look at
the charter.

Q. If I ask you to go back to the first exhibat I
showed you, CR-1, which is the complaint, and take you
back to the charter provisions cited at page 3,
paragraph 8, let me ask you, 1is there a definition of
services or similar services in the charter?

A, There's a statement of similar service, but

there's no definition as to what a similar service is.

0. Do you know why the answer in this case states,

"As such services are defined by the charter,"”" when
there's no definition?
A. It's subject to interpretation. But no.

Q. Mo, you don't?

A. No, I do not know what -- the question was what

"gsimilar services" meant. I don't know what they mean.
It's not defined as in -- what "saimilar service" is as
stated in the charter.
MR. GOLDBERG: And let me just ask the court
reporter to read back my last guestion and I'm
going to ask you to listen to it and answer that
question because I don't think you answered that
particular question.

(Thereupon the reguested portion of the

KRESSE & ASSOCIATES, INC.
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record was re-read by the court reporter.)
THE WITNESS: No, I don't know what it

means. It's just my interpretation based upon

what I know BellSouth provided as a

telecomminications entity and the work that we

provided.
BY ME. GOLDBERG:

Q. Let me just go back and ask you to look at
CR-Z, the answsr 1in this case, paragraph 20.

A. Yes, sir.

Q. Which says specifically, "as such services,"
making reference to similar services, "are defined by the
charter." My question is, do you know why the answer in
this case makes that statement when the charter does not
contain a definition of "similar services" or "services"?

MR. HOPE: Objection to the form.
THE WITNESS: WNo, sir, I do not.
BY MR. GOLDEERG:

Q. If I could, Mr. Jenkins please turn to page 4
of the answer in this case penned by the County. Aand
page 4, as you see, contains two affirmative defenses.
Is that correct?

A. Yes, sir.

Q. Paragraphs 1 and 27

A. Yes, sir.

KRESSE & ASSOCIATES, INC.
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0. The second defense is entitled, "Latches,"
which you'll see in the parentheses on that page. Can
you identify for me -- let me ask you to take a second to
read that paragraph underneath, "Latches," No. 2, and let
me know when you're done.

a. Okay.

Q. The first sentence of "Latches" says, "The
County has cperated a telecommunications data network and
shared airport tenant services infrastructure and system
and provided such services at MIA since circa 1982.
BellSouth has had knowledge of said infrastructure and
systems since the inception.” And it goes on to make a
legal conclusion.

What individuals, which individuals at the

County have knowledge regarding the defense of latches
asserted by the County in this case?

MR. HOPE: Objection to the form.

MR. GOLDBERG: Before you answexr that
question, because I want to have a good record
here, what's basis for the form objection?

MPR. HOPE: That you stated that we've gone
on to make in the answer a legal conclusion.

BY MR. GOLDBERG:
Q. Let me rephrase the question then. With

respect to the second defense, latches, that the County

KRESSE & ASSOCIATES, INC.
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has asserted in this case, which individuals at the
County have knowledge regarding the County's defense of
latches?

A. We have myself, Pedro Garcia, Maria Perez was
around during that time period. I think that's about it.

MF. GOLDBERG: All right. At this time what

I'm going to do is just take like a five- or

10-minute break and I will go over my notes and

see 1f I have any additicnal gquestions for you,

if that's acceptable to you.

(Recess in Proceedings.)
BY MR. GOLDBERG:

0. Are you ready to continue with your deposition,
Mr. Jenkins?

A. Yes, sir.

0. I'll remind you, you're still under oath. Is
that correct?

A. Yes, sir.

0. One other issue that has arisen in this lawsuit
is whether or not the airport or the County has
partitioned its trunks at the airport, or otherwise known
as its switch, telecommunication switch. Can you
identify for me the individuals that would have knowledge
as to that issue at the airport.

A. They would be Fedro Garcia and that would be

KRESSE & ASSOCIATES, INC.
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it.

Q. So just Mr. Garcia; is that correct?

A. Yes, sir. I remember when you posed this
question to me and I believe I said we did, but I was not
sure, so I did inquire that we do partition our trunks.

The most knowledgeable person would be Mr. Garcia.

Q. Going back to your earlier deposition, my
recollection is -- and this is in your deposition as
corporate representative of the County earlier —-- my

recollection was that you said that you did not believe
that the trunks had been partitioned or switched, but you
weren't sure, so that you did not give a definitive
answer. Either way, are you stating today that you have
subsequently learned that the County does partition its
trunks or the switch?

A. I believe when I ran that by Mr. Garcia at ocne
point he did say that the trunk is partitioned for the
hotel and our netwerk.

MR. HOPE: And if I may, let me just go on

the record and say that my recollection of what

Mr. Jenkins' statement to your question in the

earlier deposition was that the airport did

partition the trunk, but he wasn't sure and he'd

have to see.

MR. GOLDBERG: Fair enough. I think we all

KRESSE & ASSOCTIATES, INC.
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agrees that he did not give a definitive statement
in the last deposition.

MR. HOPE: True.

MR. GOLDBERG: And that's one of the items

_that was open and needed follow-up on by a new

corporate representative.

MR. HOPE: That's fair. That's fair.
BY MR. GOLDBERG:

Q. Do you know when the —- have you learned since
the time of your last deposition when the County
partitioned the trunks or the switch?

A, No, sir. The exact perlod I do not know.

Q. When is it that you had this conversation with
Mr. Garcia where he advised you that the County does
partition the trunks or switch?

A. I think it was when they -- in the last week.
I'm not sure exactly which day. We were talking -- we
were talking about something and it popped up. And then
I posed the question and he mentioned that we did.

MS. DENBURG: I'm sorry, could you please
repeat that.
THE WITNESS: It was, I believe, one day

last week. And we were talking, I'm not sure how

it came up, and but he had mentioned it and it

did dawn on me that that was a question that was

KRESSE & ASSOCIATES, INC.
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posed by your counsel.
MS. DENBURG: Thank you. I couldn't hear
the answer.
THE WITNESS: It clicked. I wanted to make
sure I answered that.
BY MR. GOLDBERG:
Q. When you asked Mr. Garcia about a week ago, was
anybody else present at that time?
A. I'm not sure, sir. I don't know,
Q. Is it fair to say that since you've identified
Mr. Garcia as the only person with knowledge as to this
1ssue, 1n order to get a definitive answer from the
County, we need to talk to Mr. Garcia on that issue; is
that a fair statement?
MR. HOPE: Objection to the form.
THE WITNESS: You would need to speak with
Mr. Garcia or anyone from Nextira who is
responsikble for support services because they
have been responsible and have been actively
dealing with this since 1982 or prior.

Q. But anybody with Nextira is not a County

-~

employee, correct?
A. Yes, sir.
Q. Having said that, though, is there a particular

person at Nextira that you understand to be knowledgeable

KRESSE & ASSOCIATES, INC.
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about the partitioning or non-partitioning of the trunks

or switch?

A. Yes, sir.

Q. Who would that be?

A. Pedro DeCammillo.

0. Pedro, and can you spell the last name?

A. Capital D, lower case e, C-a-m-m-i-l-l-o.

I think something like that.

MR. GOLDBERG: That is all the questions
that I have for you for the deposition today. We
won't ask what you're going to do afterwards, but
before we conclud=, obviously, Mr. Hope, you have
the cpportunity to ask questions if you'd like.

MR. HOPE: No guestions.

MR. GOLDBERG: Mr. Hope has stated he does
not have any questions. So, Mr. Jenkins, as I
advised you at the conclusion of an earlier
deposition, ycu have an cpportunity to waive
reading of this deposition or to read the
transcript of your deposition to ensure its
accuracy. Would you like to read?

MR. HOPE: He'll read.

MR. GOLDBERG: So the court reporter will so
note that and deal with Mr. Hope and yourself on

that issue. I will not be involved.

KRESSE & ASSOCIATES, INC.
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Any other comments for the record, Mr. Hope?

MR. HOFE: No.

MR. GOLDBERG: Dorian, is there anything
from your end?

MS. DENBURG: No.

MR. GOLDBERG: Mr. Jenkins, I've asked you a
number of questions during this deposition,
before we conclude, and upon reflection is there
any answer that you'd like to change, amend or
modify at this time?

THE WITNESS: No, sir.

MR. GOLDBERG: With that, thank you for
appearing.

We'll go off the record.

(Thereupon, the deposition was

concluded.)

MAURICE JENKINS

Sworn to and subscribed before
me this day of , 20

Notary Public in and for
the State of Florida at Large.

T
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CERTIFICATE OF NOTARY

STATE OF FLORIDA )
SS

COUNTY OF DADE )

I, STACEY STORES, a Shorthand Reporter and Notary
Public 1n and for the State c¢f Florida at Large, do
hereby certify that I did report in shorthand the
deposition of MAURICE JENKINS, a witness called by the
Plaintiff in the above-styled cause; that the witness was
first duly sworn by me; that the reading and signing of
the deposition were not waived by the witness; that the
foregoing pages, numbered from 1 to 40, inclusive,
constitute a true record.

I further certify that I am not an attorney or
counsel of any of the parties, nor related to any of the
parties, nor financially interested in the action.

WITNESS my Hand and Official Seal this 19th day of

October, 2004.

STACEY STO?;K, RDR

Notary Public State of Florida
My Commission # DD111704
Expires May 6, 20064
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IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR MIAMI-
DADE COUNTY, FLORIDA
GENERAL JURISDICTION

CASE NO. 02-28688 CA (03)

BELLSOQUTH
TELECOMMUNICATIONS, INC
Plaintiff,
‘ THE ORIGINAL FHED
v o pMAY 27 200k
MIAMI-DADE COUNTY, a political i THE OFFICE OF

o ) : P
subdivision of the State of Florida, CIRCUIT COURT DACE &0

Defendant.
/

SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
AND FOR ISSUANCE OF WRIT OF MANDAMUS

Plaintiff, BellSouth Telecommunications, Inc. (*BellSouth”), files this Second
Amended Complaint for Declaratory and Injunctive Relief and for issuance of a Wit of
Mandamus against Defendant, Miami-Dade County (the "County”), and alleges-

JURISDICTION AND PARTIES

1. BellSouth brings this action for declaratory and injunctive relief pursuant to
Chapter 86 and Section 26.012(3), Florida Statutes (2002), based upon the County's
violation of The Home Rule Amendment and Charter of Miami-Dade County, Florida (the
“Charter") as well as the Courity's violation of Article VIil, Sections 6(a) and 6(e) of the

Florida Constitution of 1985, which incorporate certain prior provisions of the Constitution

of 1885, as amended. T —
EXHIBIT
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2 BellSouth further brings this action for 1ssuance of a Writ of Mandamus to
compel the County to perform its ministerial obligation pursuant to Chapter 364 of the
Florida Statutes, and its accompanying regulations as set forth in the Florida Administrative
Code governing the regulation of telecommunications companies.

3. BellSouth is a Georgia corporation doing business in Miami-Dade County.

4. BellSouth is a Iocal_ exchange telecommunications company, as defined in

Chapter 364, Florida Statutes.

5 Pursuant to its Certificate of Public Convenience and Necessity issued by the
Florida Public Service Commission ("FPSC"), BellSouth ‘“offer[s] two-way
telecommunications service to the public for hire . . . by use of a telecommunications
facility” within its service area in Florida, including Miami-Dade County.

6. The County i1s a political subdlwsic;n of the State of Florida and is located in
Miami-Dade County.

7. The County "offer[s] two-way telecommunications service to the public for hire
... by use of a telecommunications facility.” at Miami International Airport ("MIA") and other
general aviation airports within Miami-Dade County, including Kendall, Tamiami,

Homestead and Opa-Locka (the "Other Airports) (collectively MIA and the Other Airports

may be referenced as, “airports”}.
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. FACTUAL ALLEGATIONS
A THE LEGAL FRAMEWORK
8. Section 1.01(A)(14)(b) of the Charter states:

The county shall not operate a . . . telephone utility to serve any
territory in the county which is being supplied with a similar service
except by a majornity vote of those qualified electors voting in an
election held not less than six (6) months after the Board has
passed an ordinance to that effect by a two-thirds (2/3) vote of the
members of the Board present. Such ordinance shall contain
information on cost, method of financing, agency to regulate rates,
agency to operate, location and other information necessary to
inform the general public of the feasibility and practicability of the
proposed operation. (Emphasis added).

9 A “telephone utility,” as used in the Charter, 1s a "Telecommunications
Company" as provided in Section 364.02 (13), Fla. Stat. and the regulations promuigated

thereunder.

10.  Section 364.02 (13). Fla. Stat. defines a Telecommunications Company, and

. thus a telephone utility, as:

13) "Telecommunications company” includes every
corporation, partnership, and person and their lessees,
trustees, or receivers appointed by any court whatsoever, and
every political subdivision in the state, offering two-way
telecommunications service to the public for hire within this
state by the use of a telecommunications facility. (Emphasis

added).

11 The County, a political subdivision, is operating a Telecommunications
Company and is thus subject to regulation by, and the exclusive jurisdiction of, the FPSC

with respect to the County's offering two-way telecommunications services to the public for

hire,
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12 Rule 25-9.002 of the Florida Administrative Code, governing the FPSC's
regulatory authority, defines the terms "utility” or “public utility” as follows:

“For the purposes of these reguiations the following definitions
shall apply: . = (2) Except where a different meaning clearly
appears from the context, the word or words "utility" or "public
utility” as used in these rules shall mean and include all electric
and gas utiittes, water systems, wastewater systems,
telephone companies and telegraph companies which are, or
may hereafter be, subject to the jurisdiction of this
Commission, (Emphasis added)

13.  Moreover, Rule 25-4.003(10) of the Florida Administrative Code, governing
the FPSC's regulation of Telephone Companies, provides the following definitions:

"Company,” "Telecommunications Company,” "Telephone
Company,” or "Utility.” These terms may be used
interchangeably herein and shall mean "telecommunications
company" as defined in_Section 364.02(12) [sic], Florida
Statutes (Emphasis added)

14. By operating a "Telecommunications Company,” the County is a fortion
oper‘ating a "Telephone Utility."

15. Before the County can operate a telephone utility in a territory within the
County where similar services are already supphed, the Charter requires the Board of
County Commuissioners (the "Board") first to pass an ordinance by 2/3 vote of the members

of the Board present, and to obtain the approval of a majority of the qualified electors in

Miami-Dade County

16.  Inaddition to the requirements imposed by the Charter, the Board'’s authority
to authorize the provision of telecommunications services to the public for hire is further

circumscribed by general law which explicitly grants the FPSC exclusive jurisdiction over

the regulation of such services.
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17 The Florida Legislature, by general law, pravided in § 364.01(2) the following:

It is the legislative intent to give exclusive jurisdiction in all
matters set forth in this chapter to the Florida Public Service
Commission in regulating telecommunications companies, and
such preemption shall supersede any local or special act or
municipal charter where any conflict of authority may exist

(Emphasis added.)

.

18 The County 1s presently operating a Telecommunications Company, as

evidenced by its offering and providing telecommunications services, including shared

tenant services, to airport tenants, the provision of which are subject to regulation by, and

the exclusive junsdiction of, the FPSC.

19 Section 364 339, governing the provision of shared tenant services ("STS"),

states that "the [Florida Public Service] Commission shall have exclusive jurisdiction to

authorize the provision of any shared tenant service which:

20.

(a) Duplicates or competes with local service provided by an
existing local exchange telecommunications company; and

(b) Effective January 1, 1996, is furnished through a common
switching or billing arrangement to tenants by an entity other
than an existing local exchange telecommunications
company " (emphasis added)

Pursuant to its autharity under § 364.338, Fla. Stat, the FPSC enacted a

limited "Airport Exemption.” The "Airport Exemption” states:

Boash o Asbun 2 TOowrp
Scite 1200

Airports shall be exempt from the other STS rules due to the
necessity to ensure the safe and efficient transportation of
passengers and freight through the airport facility. The airport
shall obtain a cerificate as a shared tenant service provider
before it provides shared local services to facilities such as
hotels, shopping malls and industrial_parks. However, if the
arrport partitions its trunks, 1t shall be exempt from the other
STS rules for service provided only to the airport facility.
(Emphasis added).
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Rule 25-24.580, F.A.C.

21 As the plain language of the rule makes clear, the Airport Exemption does not
grant the County an exemption from the certification requirement applicable to all STS

providers with respect to the County's provision of shared tenant services to facilities such

as hotels, shopping malls and industnal parks

22, As set forth below, the County offers shared tenant services to at least one
hotel, to restaurants, to retail shops, and to other commercial entities which are “facilities

such as hotels, shopping malls and industnal parks.”

23 Article VI, Sections 6(a) and 6(e) of the Florida Constitution of 1985,
incorporates certain prior provisions of the Caonstitution of 1885, as amended, that

expressly limit the authority of Miami-Dade County as follows.

Section 11 (5). Nothing in this section shall limit or restrict
the power of the Legislature to enact general laws which shall
relate to Dade County and any other one or more counties in
the state of Florida . . . and the home rule charter provided for
herein shall not conflict with any provision of this Constitution
nor of any applicable general laws now applying to Dade
County . . . nor shall any ordinance enacted in pursuance to
said home rule charter conflict with this Constitution or any
such applicable general law except as expressly authorized
herein. (emphasis added)

- Section 11(9) [I]t is further declared to be the intent
of the Legislature and of the electars of the State of Florida
that the provisions of the Constitution and general laws which
shall relate to Dade County and any other one or_more
counties of the State of Florida or to any municipality in Dade
County and any other one or me municipalities of the State of
Florida enacted pursuant thereto by the Legislature shall be
the supreme law 1n Dade County, Florida, except as expressly
provided herein and this section shall be strictly construed to
maintain such supremacy of this Constitution and of the
Legislature in the enactment of general laws pursuant to this
Constitution (emphasis added)

6
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24,  Consequently, the County, through the Board, both (1) violated the Charter
and (2) exceeded its canstitutional authority, by purporting to authorize the County
Manager and the Miami-Dade Aviation Department (“MDAD") to operate a telephone utility
by offering telecommunications services to the public for hire, including to facilities such as
hotels, shopping malls and industrial parks, based solely on the County's resolutions,
without the prior approval of the FPSC, and without passing the required Ordinance or
obtaining the required vate of a majority of the qualified electors.

B. THE BOARD VIOLATED THE CHARTER AND ENACTED RESOLUTIONS THAT

UNCONSTITUTIONALLY CONFLICT WITH GENERAL LAWS GRANTING
EXCLUSIVE JURISDICTION TO THE FPSC.

25, On January 29, 2002, the Board approved Resolution No. R-31-02
authorizing the County to enter into a Non-Exclusive Telecommunications, Data Network,
and Shared Airport Tenant Services Management Agreement (the "Agreement”) with
NextiraOne, LLC (“Nextira"). -

26,  Under the Agreement, among other things, the County acquired title to
Nextira's telecommunications facilities, and Nextira assigned its agreements with
customers for telecommunications service to the Counly. See County Manager's
Memorandum and Resolution R-31-02, dated January 29, 2002, attached as Composite
Exhibit A.

27 Under the Agreement, the County acquired telecommunications facilities,
authorized MDAD to operate the facilities to provide telecommunications services to

customers for hire, and authorized the County to receive all gross revenues from the

provision of the telecommunications services.
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28.  During 2001, the year prior to the County's acquisition and operation of the
telephone utility at the airports, the gross revenues for the provision of telecommunications
services to airportctenants totaled approximately $2,670,024.

29. On September 24, 2002, the Board adopted Resolution No. R-1091-02
(collectively. R-1091-02 and R-31-02 are referenced hereinafter as the “Resolutions”)
authonzing the County Manager or his/her designee to negotiate and execute new Airport
Rental Agreements between the County and customers at the airports to govern the
County’s provision of telecommunications services to these tenants, including hotels,
restaurants, retall shops and other commercial entities (‘Commercial Tenants”). See
Resolution R-1091-02, County Manager's Memorandum and Miami-Dade Aviation
Department Airport Rental Agreement attached as Composite Exhibit B.

30. Priorto the passage of these two Resolutions, the County never operated a
telephone utility/telecommunications company because it did not offer two-way
telecommun.lcatlons services to the public for hire by use of a telecommunications facility at |
MIA or the Other Airports

31 Nextira and, upon information and belief, its predecessor private entities
offered the two-way telecommunications services to the airport tenants for hire using
telecommunications facilities owned by these private entities prior to the passage of the
Resolutions.

32.  Thus, by passing the Resolutions, and, based solely on the Resolutions, the

County now owns and operates a telephone utility by offering two-way telecommunications
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services to the public for hire, including to Commercial Tenants, at MIA and the Other
Airports using telecommunications facilities.

33. As téstified to by Pedro Garcia, MDAD's Chief of Telecommunications, the
County, through its legal counsel and management, and with the participation of the
management of the airport, determined that the County had the authority to authorize
MDAD and the County Manager to operate the telephone utility/telecommunications
company at the airports without seeking prior approval from the FPSC.

34 Thus, the County never submitted an application to the FPSC to obtain a
certificate of public convenience and necessity

35, The Commercial Tenants to which the County currently offers and provides
two-way telecommunications services for hire at the airports include at least one hotel,
several restaurants, retail shops and other commercial entiies. A hst of the County’s
customers, as of the date of that list, is attached hereto as Exhibit"C,” and Pedro Garcia's
deposition testimony confirming that MDAD provides STS to a hotel tenant at MIA is
attached hereto as Exhibit "D."

36. By offering telecommunications services to Commercial Tenants, the County
is in direct competition with other telecommunications companies operating at the airports,
including BellSouth.

37. Indeed, the County's professed goal, as testified to by Pedro Garcia, in
offering telecommunications services to Commercial Tenants is to make money and to

compete with BellSouth and other telecommunications companies operating at the airports.
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38, BellSouth, the incumbent local exchange telecommunications company in
Miami-Dade County, provides similar telecommunications services to Commercial Tenants
at MIA and the Other Airports, and has been providing such services at all times relevant,

subject to the regulation of the FPSC.

39 In fact, by offenng shared tenant services to Commercial Tenants at the
airports, the County is necessarily offering similar services to those already offered at the
airports by BellSouth because shared tenant services, by definition, are services which
duplicate or compete with local service provided by an existing local exchange

telecommunications company

40. The provision of shared tenant services to these Commercial Tenants at the
airports is not necessary to ensure the safe and efficient transportation of passengers and

freight through the airports’ facilities.

41.  The Commercial Tenants at the airports to which the County offers shared
tenant services are facilities, such as hotels, shopping malls and industrial parks.

42 Accordingly, the County's provision of shared tenant services to these
Commercial tenants is not exempt from the certification requirements and other regulations
enacted by the FPSC and as provided in Chapter 364 of the Florida Statutes.

43. Thus, by passing the Resolutions, the Board purported to authorize the
County, based on its own authority and without prior approval of the FPSC, to offer shared
tenant services to the Commercial Tenants at MIA and the Other Airports.

44,  Moreover, whether or not the County, pursuant to the "Airport Exemption.” is

entitled to a limited exemption from “other STS rules” governing the prowvision of shared

10
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tenant services, the County is still operating a telecommunications company, and thus a
telephone utility, in violation of the Charter, and the County is still subject to FPSC
jurisdiction by Vil"tl..le of its operation as a telecommunications company.

45 MIA and the Other Airports are territones in Miami-Dade County.

46.  BellSouth has standing to bring this action because it has a special injury
resulting from the County's violation of Section 1.01(A)(14)(B) of the Charter, as it relates
to the operation of a telephone utility by the County.

47 Specifically, BellSouth's injuriés are different in kind from that of the general
public. The County's operation of a telephone utility in violation of the Charter affects
BellSouth’s business opportunities with, and potential income from, customers at MIA and
the Other Airports.

48 BellSouth also has standing to compel the County to comply with its
statutory and regulatory obligations under Chapter 364, Florida Statutes, because those
statutes and related rules expressly govern all telecommunications companies and the
provision of telecommunications services.

49. The statutory scheme explicitly promotes and seeks to ensure fair and
effective competition amaongst telecommunications companies, including BellSouth and
the County.

50.  Finally, BellSouth has standing to bring this action because it is challenging
the constitutionality of the County’s Resolutions purporting to authorize the County to

operate a telecommunications company independently, and in direct conflict with, general

11
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. law passed by the Florida Legisiature which grants exclusive jurisdiction to the FPSC to
authorize persons to provide such services and regulate providers thereof.
COUNT|

DECLARATORY JUDGMENT
(The County's Violation of the Charter)

51. BellSouth incorporates Paragraphs 1 through 50 of this Second Amended

Complaint.

52,  An actual and justiciable controversy exists between BellSouth and the
County as to whether the County's operation of a telephone utility in Miami-Dade County,
absent the necessary votes of the qualified electors and enactment of an ordinance
required under Section 1.01(A)(14)(b) of the Charter, violate the Charter.

53 There is a present, bona-fide need for a declaration that the County's
actions violate the Charter.

. 54,  The declaration is ascertainable based on the current state of the facts.

55. BellSouth has an actual, present, and adverse interest in the subject matter
of this declaration, which is before this Court by proper process, and the relief it seeks is
notmerely the giving of legal advice or the answer to questions propounded from curiosity.

WHEREFORE, BeliSouth requests this Court issue a judgment declanng that the
County is violating Section 1.01(A)(14)(b) of the Charter, declaring that any existing
contracts relating to the operation of a telephone utility in violation of Section
1 01(A)(14)(b) of the Charter are void, and further declaring that Resolution No R-31-02

and Resolution R-1091-02, to the extent they authorize the County to operate a telephone

12
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utility in violation of the Charter, are void, and to award Plaintiff its costs pursuant to

Section (C) of the Charter's Bill of Rights.
' COUNT I
INJUNCTION
(To Prohibit the County from Continuing to Violate the Charter)

56.  BellSouth incorporates Paragraphs 1 through 50 of this Second Amended
Complaint

57  This s an action for injunctive relief to prevent the County from continuing to
operate a telephone utility absent the votes and enactment of an ordinance required under
Section 1.01(A)14)(b) of the Charter

58,  BellSouth has no adequate remedy at law. If the County is permitted to
continue to operate its telephone utility at the airports without the majority vote of the
qualified electors and the enactment of an ordinance as required under Section
1.01(A)(14)(b) of the Charter, BellSouth will suffer irreparable harm.

WHEREFORE, BellSouth requests that this Court issue an injunction enjoining the
County from continuing to operate a telephone utility in the County absent the required
votes of the qualified electors and enactment of an ordinance required under Section
1.01(A)(14)(b) of the Charter, and further enjoining the County from continuing to operate a

telephone utility in violation of Section 1.01(A)(14)(b) of the Charter, and to award it costs

pursuant to Section (C) of the Charter's Bill of Rights.
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COUNT Il
DECLARATORY JUDGMENT
(Constitutional Challenge to the County’s Passage of the Resolutions)

59 BellSouth incorporates Paragraphs 1 through 50 of this Second Amended
Complaint.

60.  An actual and justiciable controversy exists between BellSouth and the
County as to whether the County's Resolutions authorizing the County Manager and
MDAD to operate a telecommunications company as a shared tenant service provider to
certain airport tenants is an unconstitutional exercise of authority that 1s inconsistent with
and conflicts with the general law applicable to the regulation of telecommunications
companies under Chapter 364 of the Florida Statutes, thereby violating Article VIil,
Sections 6(a) and 6(e) of the Florida Constitution of 1985 which incorporate Sections
11(5) and 11(9) of the 1885 Constitution.

61. There is a present, bona-fide need for a declaration that the County’s

actions violate the Florida Constitution.

62,  The declaration is ascertainable based on the current state of the facts
63 BellSouth has an actual, present, and adverse interest in the subject matter
of this declaration, which is before this Court by proper process. and the relief it seeks is
not merely the giving of legal advice or the answer to questions propounded from curiosity.
WHEREFORE. BellSouth requests this Court issue a judgment declaring the
following: (1) that the County is a "Telecommunications Company” as defined in §

364.02(13): (2) that the County is offering shared tenant services as defined in §364.339,

Fla. Stat ; and (3) that the County's passage of Resolution No. R-31-02 and Resolution R-
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1091-02, to the extent they authorize the County to operate a telecommunications
company providmg shared tenant services in conflict with the general law granting the
exclusive jurisdict-ion for the regulation of telecommunications companies to the Florida
Public Service Commission, is a violation of Article Vill, Sections 6(a) and 6(e) of the
Flonda Constitution of 1985, incorporating Sections 11(5) and 11(9) of the 1885
Constitution, and declanng such Resolutions, to the extent they violate the Florida

Constitution, null and void.,

COUNT IV
PETITION FOR ISSUANCE OF WRIT OF MANDAMUS
(Compelling the County to Comply with Its Statutory and Regulatory Obligations
as a Telecommunications Company)

64.  BellSouth incorporates Paragraphs 1 through 50 of this Second Amended
Complaint.

65. Miami-Dade County has a clear legal duty to perform certain ministenal acts
required by Chapter 364 of the Florida Statutes, and the regulations enacted pursuant
thereto, which exclusively govern the regulation of telecommunications companies

66 Section 364 02 (13) defines Telecommunications Company to include
political subdivisions, and §364 32(1)(a), Fla Stat, defines "Person” to include any
county.

67. Section 364.33, Fla. Stat. then provides that:

A person may not begin the construction or operation of any
telecommunications facility, or communications services to the

public, or acquire ownership or contro! thereof, in whatever
manner, . . without prior approval (Emphasis added)

15

Baxr oF Avirpicy Towrw
Stiie 1200 T el SUITE 4oo

WesToN COPPORATE Cp'oTER

PSC 5408



= — = —  GAS5.NO. 02-28088 CA(03)

68. With respect to the provision of shared tenant services, §364.339(2), Fla.
Stat., further states that "No person shall provide shared tenant services without first
obtaining from the commission a certificate of public convenience and necessity to provide

such service.”

689. To obtain “prior approval,” from the FPSC, and to obtain a certificate of
public canvenience and necessity, the "person” must satisfy the ministenal requirements

described in §§ 364.33 and 364 335, Fla Stat

70. Enacted pursuant to Section 364.339, Fla. Stat, Rule 25-24.567 of the
Florida Administrative Code sets forth additional ministerial requirements that the County

must satisfy before it can provide shared tenant services.

71.  Alternatively, to the extent the County seeks to take an assignment of an
existing certificate for the provision of shared tenant services which may have previously
been held by NextiraOne. the County is required to satisfy the requirements set forth in
Rule 25-24.569 of the Florida Administrative Code before it can offer the shared tenant

services,

72.  BellSouth has the nght to demand that the County perform the ministenal
obligations set forth in the above-referenced statutory and regulatory provisions because
the County cbmpetes with BellSouth One of the purposes of Chapter 364 is to promote
the development of fair and effective competition with respect to the provision of
telecommunications services in Florida.

73.  Thereis no room for the County to exercise discretion in the performance of

the stated obligations, and the performance thereof is directed by law.
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. 74.  BellSouth has no other legal remedy available to it.

WHEREFORE, BellSouth requests this Court issue a Writ of Mandamus (1)
compelling the Céunty to perform the ministerial duties required by §§364 32 — 364.335
and §364.339, Fla. Stat. and as required by the Flonda Administrative Code, including
Rule 25-24 567 or Rule 25-24 569, F A C. and (2) enjoining the County from continuing to
operate a telecommunications company and to offer shared tenant services to facilites
such as hotels, shopping malls, and industrial parks until the County comphes with its
statutory and regulatory obligations under Chapter 364, Fla Stat, in addition to the
obligations set forth in the Charter

Respectfully submitted:
LASH & GOLDBERG LLP

1200 Bank of America Tower
100 S.E. 2™ Street

Miami, Florida 33131
. Telephone: (305) 347-4040
Telefax: (305) 347-4050

B“’M »%\—8 -3
Martin B. Goldberg
Florida Bar No. 0827029
Lawrence B. Lambert
Florida Bar No. 0032565
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. Dorian Denburg, Esq

Florida Bar No. 350291

BellSouth Telecommunications, inc.
1155 Peachtree Street, Suite 1700
Atlanta, GA 30309-3610
Telephone: (404) 249-2608
Telefax' (404) 249-5664

Sharon Liebman, Esq

Fla. Bar No. 0048828

BeliSouth Telecommunications, Inc.
150 W. Flagler Street, Ste 1910
Miami, Flonda 33130

Telephane: (305) 347-5570
Telefax. (305) 375-0209

Counsel for Plaintiff, BellSouth Telecommunications, Inc.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing was served by

Overnight Mail on this 27™ day of May, 2004 to David Hope, Asst. County Attorney, Miami-

. Dade County Attorneys Office, 111 N.W. 1st Street, Miami, Florida 33130
Martin B. Goldberg |
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RESOLUTION NO. ®-31-02 DADE COUNTY FLORDa

RESOLUTION RELATING TO TELECOMMUNICATIONS,
DATA NETWORK, AND SHARED AIRPORT TENANT
SERVICES AT MIAMI-DADE COUNTY AIRPORT SYSTEM
FACILITIES; AUTHORIZING PURCHASE OF LEASED
EQUIPMENT; AUTHORIZING APPROYAL AND EXECUTION
OF NON-EXCLUSIVE MANAGEMENT AGREEMENT WITH
HEXTIRAONE, LLC FOFR. INTERIM TWO-YEAR PERIOD; AND
WAIVING COMPETITIVE BID PROCEDURES AND
PROVISIONS

WHEREAS, Miami-Dade County, Florida (the “County’) and Centel Communications
Company (“Centel”) entered into an Equipment Lease and Maintenamc Agreement, as of July 24,
1990, and retroactive to February 7, 1983 (the "ELM Agreement”™) which ELM Agrcemeﬁt
terminates on February 6, 2002; and

WHEREAS, the County and Centel also entered into a Shared Atirport Tenant Service
Agreement (the "SATS Agreement”) which SATS Agreement terminates on February 6, 2002; and

WHEREAS, MextiraOne, LLC (“Nextira™) is the successor or assignee of Centel's rights
and obligations (via Williams Communications Sohutions, LLC)' under both the ELM Agreement
and the SATS Agrcement; and

WHEREAS, it is in the best intevest of the County to acquire title to all telecommunications,
data network, and common use terminal equipment (“CUTE") infrastructure, software, Jicenses,

permits, and other assets as detailed on Schedule A of the ELM Agreement and Schedule E of the

SATS Agreemnent, as of February 6, 2002 (the “Assets™); and

)] In 159}, Cearel Communications Company ('Ceantel™) was scquired by WilTel Cormmunications System
("WilTel™}, apd m 19597, Williams Commumtcations Sohutons, LLC was created from the merger of WiZE? and

Morte) Communications S)'ﬂtﬂli N, -
EXHIBIT  §
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WHEREAS, an mterim managcr is necessary to operate, maintain, and manage the Assets,
until a telecommunications and data network request for proposal (“RFP™) is circulated and a pew

manager 15 selected; and

WHEREAS, Nextirs, as the owner and operator of the Assets, has the personnel, technic]

and product knowledge, expertise, and market recognition to manage the Assets,

NOW, THEREFORE, BE IT RESOLYED BY THE BOARD OF COUNTY

COMDMISSIONERS OF MIANMI-DADE COUNTY, FLORIDA, that the Board:

Section 1. Authonizes the payment of $6,450,000 to Nextira, for the purchase of the
Assets, to be used and operated by or for the Miami-Dade County Aviation Department.
Section2.  Authorizes the approval and execution of a non-exclusive
“Telecommunications, Data Network, and Shared Airport Tenant Services™ management agreement
(the “Agreement”) with Nextira for an interim two (2) year pcnod, and delegates to the County
Manager the authority to negotiate all terms and conditions necessary to consummate the Agreement.
The Agreement shall contain a random audit provision to be conducted by the Office of the
Inspector General, pursuant to § 2-1076(cX5), Code of Miami-Dade County Florida (the “‘Code™).
The Agreement shall also contain a provision for the County 1o retain the services of an independent
private sector Inspector General (“IPSIG™), pursuant to Administrative Order No. 3-20.
Section 3. Waives competitive bid provisions of Administrative Order Nos. 3-4 and 3-16

related to the procurement of professional services.

 Section 4. Waives competitive bid provisions of Section 4.03(D) of the Home Rule
Charter and tbe requirements of Administrative Order No. 3-2 in connection with the purchase by

the County for (i) wiring, (i) cabling, (ii1) fiber optic cables and equipment, (iv) telgbrmmmjcations

&
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equipment, (v) telephone and data network equipment, (vi) software, and (vii) matenal and supphes,

necessary to maintain, suppert, operate, and expand the telecommunications, data network, and

shared ajrport tenant services at the County airport systern facikities. Such waiver is by a two-thirds

(%) vote of the Board members present.

The foregoing resolution was offered by Commissicner Porrin D. Rolle ,who

moved its adoption. The motion was seconded by Commissioner Katy Sorenson and

upon being put to a vote, the vote was as follows:

Dr Minam Alonso

Dr. Barbara Carey-Shuler
Gwen Margolis

Jimmy L. Morales

Domin D. Rolle

‘ Katy Sorenson

absent

aye

absent

aye
aye

aye

Javier D. Souto aye

Bruno A. Barreiro  aye
Betty T. Ferguson  2hsent
Joe A. Martinez ~ 77°
Dennis C. Moss  aye
Natacha Seijjas aye
Rebeca Sosa aye

The Chairperson thereupon declared the resolution duly passed and adopted this 2th day of

January, 2002 This resolution shall become effective ten (10) days after the date of its adoption

unless vetoed by the Mayor, and if vetoed, shall become effective only upon an override by this

Board.
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Approved by County Attorney as
to form and legal sufficiency.

. Dawvid Stephen Hope

dh

MIAMI-DADE COUNTY, FLORIDA
BY ITS BOARD OF COUNTY
COMMISSIONERS

HARVEY RUVIN, CLERK

By & AY SULLIVAN

Deputy Clerk
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MEMORANDUM

TO. Honorable Chairperson and Member DATE: Japuary 29, 2002

Board of County Comunissioners

PO0s

FROM: Steve Shiver SUBJECT: Telecommunications
County Manager Services at the Aviation
: Department
-
RECOMMENDATION

It is reccommended that the Board of County Commissioners (the “Board”) approve the attached
resoluhon waiving the competitive bid requirements of Administrative Order No. 3-2 related to
the procurement of commeodities and services and approve in principle the non-exclusive
‘“Telecommunications, Data Network, and Shared Airport Tenant Services” management
agreement (“Agreement”) between Miami-Dade County, (the “County’”) and NextiraOne, LLC}
(*Nextira™), substantially in the form attached hereto, which provides for: 1) the acquisition of, in
accordance with the principles delinested in the Agreement, title to all telecommunications
network, dota network, and common use terminal equxpment ("CUTE") infrastructure, software,
licenses, permits, and olher assets as described in Scheduvle A 1o the Equipment Lease and
Maintenance agreement ("ELM Agreement”) and Schedule E to the Shared Airport Tenant
Services agreement (“SATS Agreement”), as of February 6, 2002 for the acquisition price of
$6,450,000 which will be amortized at five (5) percent over five (5) years; 2) resolution of various
claims arising out of the ELM Apgreement and SATS Agreement; 3) assignment to the County all
existing tepant SATS and CUTE agreements entered into by Centel or its successors or assigns
with tepants at Miami International Airport (*MIA™) or the County’s other owned or operated
general aviation airports; and, 4) Nextira to become the interim telecommunications infrastructure
manager, to provide for the desipn, installation, maintenance, repair, management, and operational
support services for all voice and data network infrastructure for the Miami-Dade Aviation
Department (“MDAD”) and  shared airport tenant services customers at MIA and the General
Aviation Airports (“GAAs™) until a new provider is selected, but for no longer than a period of

twenty-four (24) months.

In addition, it is recommended that the Board approve the attached resolution authorizing the
County to make direct purchases of the following equipment: (i) wiring, (i) cabling, (iii) fiber
optic cables apd equipment, (iv) telecommunications equipment, (v) telephone and data network
equipment, (i) sofbwvare, and (vii) material and supplies, necessary to maintain, suppori, operate,
and expand the telecornmunications, data network, and shared airport tepant services at the
County airport systems facilities. Under this system the County wil] purchase directly, certain
commodities as jndicated by Nextira and be exempt from paying state sales taxes and mark-up

} MextiraOne, LLC is the successor or assigoee of Centel's rights and obligations (via Williams Communications
Soluticns, LLC) under both the ELM Agrecment and the SATS Agresm:nt.

S
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costs on these purchases, It 15 also recommended that the Board authorize, in accordance with
Ordinance Mo, 92-63. the inclusion of a random audit provision, including the one quarter (1/4)
of one percent assessment, in the Agreement. It is further recommended that the County Manager
be authorized to execute the A greemnent.

BACKCROUND

The County 1s cumrently under contract with Nextra Nextira leases to the County. and manages,
opcrates and maintains all the telecommunications infrastructure and services serving MIA and
the GAAs at an approximate annual cost of $7,300,000. MDAD’s agreement with Nextira expires
on Februury 6, 2002.

NEGOTIATIONS

In July 2001, the Board approved Resolution No. R-852-01, approving a professional services
agreement between the County and ResAvia. ResAvia is providing specialized technical and
negotiation services to resolve the various claims arising out of the ELM Agreement and SATS
Agreement entered into between the County and Nexlira, and to negotiate a buy-out and new
agreement with Nextira to allow MDAD an opportumity to finalize its long term voice and data
telecommunications strategy.

INTERIM MANAGER FOR TELECOMNMUNICATIONS INFRASTRUCTURE

MDAD is simultaneously working to develop a reguest for proposal (“RFP"") to award a contract
to a service provider to serve as the manager of the telecommunications infrastructure. Due to
time constraints, the County will not be able to award this contract before February 6, 2002, when
the Nextira contract expires. To assure the uninterrupted operation of the County airporis,
ResAvia, MDAD and the County Attomey’s Office negotiated a proposed management
agrecuent type contract (the “Agreement”) with Nextira, to retain it as manager of the installed
telecommunications infrastructure based upon County ownership of the equipment as further
described belowr:

PROJECT LOCATION: Miami Intemational Airpert and General Aviation
Airports
FROJECT DESCRIPTION: Provides for the operations, management,

maintenance, service, support and equipment and
supplies of the telecommunications and data,
infrastruchire, hardware and software systems for
the MDAD and the shared airport tepant sexvices
customers at Miami Intemnational! Airport and the
General Aviation Airports. The scope of services
includes the management of the shared airport tenant
services for the County, including CUTE, to tepants
and users at the Atrport. In addition, Nextira will be

o

~
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required to implement a transition program, one
hundred and twenty (120) days prier to the
expiration of the term of this Agreement, to ensure
that either the new vendor selected as a result of the
REP process or MDAD'’s operating and maintenance
personnel are trained in all aspects of 1the
telecormmunications and data infrastructure. 1

FIRM: NextiraOne, LLC
LOCATION OF FIPM: Houston, Texas i
TERM OF AGREEMENT: The Agreement shall be for a duration of twenty~four ‘

(24) months. The County may terminate.the
Agreement with or without cause on thirty (30) days l
written notice to Nextia, provided however, the .
Agreement shall have a minimum term of eighteen ,3
(18) months unless terminated earlier for cause.

AMOUNT OF AGPEEMENT: Compensation to the Contractor

. One-Time Acquisition Price: i

Acquisiion of the telecommunications, data
network, and CUTE infrastructure, soflware licenses,
permits, and other assets in Schedule A to the ELM ;
Agreement and Schedule E to the SATS Agreement |
of $6,450,000 which will be amortized at five (5)

percent over five (5) years.

Fixed Management Fee:

This Agreement provides for a fixed management
fee of $6,144,067 for the first year, which includes
overhead and profit, staff transition costs, vendor
agreements and spare parts carrying charge.

The compensation for the second year is based on
this Management Fee as adjusted by the budgeting
process that incorporates the reguirements of the
Capital Improvement Program (CIP) and the change
in the Consumer Price Index (CPI) for the salaries of
the personnel.

——r
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-
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Vanable Costs;

The Agreement also provides for the variable costs,
when authorized by the Department, and includes:
1) the procurement of parts, materials and software
($2.680,000), 2) On-call after hour services
(3273,000), and 3) subcontractor services for wiring
installation and maintenance, a3 necessary
($E€92,415).

SATS Revenue:

Per the SATS Agreement, last year MDAD received
$267,000 which was based on ten (10) percent of
gross revenpues. Under this new Agreement, MDAD
will reccive all SATS gross revenues which lastyear -
was $2,670,024. This revenue js expected to
increase based on new marketing initiatives
presently under development.

Compensation to the County

£110,000, on February 6, 2002, on account of excess
space occupied without lease by the Contractor in
Building 3030 at MIA for the period fiom November
I, 1957 to and including February 6, 2002,

RECOMMENDED CONTRACT
MEASURES: Mo measure

USING AGENCY: Miami-Dade Aviation Department

FUNDIRNG SOURCE: Miami-Dade Aviation Department Operating Budget
for Consulting Services and Aviation Revenue
Bonds.

APPROVED FOR LEGAL

SUFFICIENCY: Yes

CONTINGENCY PLAN

As reported to the Board at its December 18, 2001 meeting, in the event that the negotiations with
Nextira fail and no agreement is reached by the contract expiration date, the Department has a
contingency plan to assure continuity in the provision of telecommunication services.

=)
w——ry
—
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SUNMMARY

In summary, our preferred outcome is a negotiated buyout of the telecommunications equipment
and infrastructure, relaining Nextira for a Jimited time to act as manager of the
telecommunications infrastructure, and obtaining a long-term contract for telecommunications
infrastructure management through a competitive request for proposal. In addition, the above
recommendation begins the implementation of MDAD’s long-term, cost-effective strategy to
enable better management and control of our telecommunications infrastructure. In the
alternative, MDAD has a plan to continue services without Nextira while procurement processes
and legal remedies are undertaken.

Attachment

Hg
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Agenda Item No. 6(A)(1)(r:
TO:  Honorable Chairperson and Members DATE: ~ September 24, 2002

Boarc »* nty Commmissioners

.
———

FROM  Steve Shivegfape— "o . "> SUBJECT: Resolution approving

Count, Manager recommendations relating to
shared airport tenant services for
the Aviation Department

RECOMMENDATION

It is recommended that the Board approve the attached resolution that will authorize the
County Manager or his designee to: (i) execute standard form airport rental agreements for
sharec alroort tenant services (“SATS") to offer telecommunications and network access I
airport t-rants: (ii) negotiata such terms and conditions as may be necessary on a tenant
by tenant basis; and (jii) issue renewal and event of defaull notices, and in the instance ot
default, to take necessary termination actions for failures to comrect defaults on a timely
basis al: in accordance with the airpont rental agreement.

BACKGROUND

On Janm sy 29, 2002, the Board of County Commissioners (the “Board") approved
Resalu it No. R-31-02 relating to the telecommunlcations, data network, and shared
airport tenant services at Miami-Dade Aviation Department ("MDAD"), and entered into a

aae . ivg management agreement with NextiraOne, LLC (the “Contractor”) wherein
M. - receives all SATS gross revenues.

Shared airport tenant services consist of telecammunications, volce and data network
servi . ‘hich MDAD offers to its tenants. The Contractor is required to use its best

offc:. slabllsh. market, maintain, operate and manage SATS for the County fo tenants

and us .-t Mlami Intemnational Alrport (*"MIA”™) and the General Aviation Alrporis ("GAA®),
corisisteni with tha requirements of the Public Service Commission of Florida (*PSC”) or
whatz s nther governmental entity has jurisdiction over SATS, if and where applicable,

and al, .;-,.-plicabls laws,

It is roauested that the Board delegate to the County Manager or his designee certain

spet -tex and limited authority that would provide for more efficient management of alrpont
prispu ies, maximlzation of revenues, and better operational flexibility for users of said
facilities. Glven the changing or differant needs of each tenant requesting SATS, itls alsc
requested that the Board delegate the authority to nagotiate such terms and conditions as
mav be necessary. an a tenant by tenant basis, to allow the County to be respansive 1o the

neads of the MIA and GAA business partners. The rental term may vary depending on the
in .. ' 1 no occasion will any alrport rental agreament exceed forty-eight (48) monthe

LIS e
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The installation and rriomhly rental fees for SATS is dependent on the scape of the
©59n* s request for services.

The following chart provides a sampling of three levels of service {i.e., small, medium, ana
largr. tenant) that Is presently offered by MDAD;

Tenant Type of Service Number of | Installed Actual Monthly
Subscnbers | Costs Rental Fee
} (period 5/1/02 ~
5/31/02)
Alr Jamalca Telecommunications 6 $860.00 $2086.88
(srnall) Access Subscribers ,
[ Miami Alrport. | Network Access 46 $15,690.00 |$2,516.44
Duty Free Subscribers
(medium)
United Alirlines | Telecommunications 593 $99,297.00 $16,142.86
Access Subscribers

| {large)

The requested delegation of authority is similar to that which has existed for standard form
aviation leases for the use and occupancy of real property et MDAD facilitles.

At present, there are fifty-five (55) tenants with existing SATS agreaements with MDAD.
Thass agreements must be renewed, and as MDAD takes additional tenants into service.
h i+ wxpected the number of users of our telecommunications and data network system
and resulting revanuss will increase. Per the previous SATS agreement with NextiraOne.
LLC', Jast year the MDAD recelved $267,000, which was based on ten (10) percent of
gross revenuss. Under the new non-exclusive management agreement with NextiraOne.
LLC. approved by the Board on January 28, 2002, MDAD will recelve all SATS gross
revunues which last year totalled $2,870,024. This revenue Is expected to increass based
on new marketing Initiatives presently under devslopment.

1

HoalUraOrg, LLC wos the succazsor or assigneo of Cenlal'a rights end gbligatlons (via Willlams

Communications Salutlons, LLC) under both the ELM Agreemsent and the SATS Agresmen.

PSC 5421



rd, ol ot

"7 Mayor "Agenda Item No. B(A)(1)(A)

Approved” T
9-24-02
Veto e OIFICIAL FLE COPY
Override _CLERK OF THE BOARD
—— ¥ COUNTY COMMISSIONERS
DADE COUNTY, FLORIDA
 RESOLUTION NO. R=1091-02

REEOLUTION AUTEORIZING TEE COURTY
MANAGER OR DESIGNEE TO BXECUTE
AIRPORT RENTAL AGREEXNENTS FOR AIRPORT
TENANT TELRCONMUNICATIONS SERVICEE AND

NETWORK ACCESS; NEGOTIATE TERES AND
CONDITIONS; AND ISSUE RENEWAL AND
DEFAULT NOTICES AMD TAKB NECESSARY
TERMINATION ACTION ¥FOR FAILURE TO
CORRECT DEFAULTS.

WHEREAS, this Board desires to accomplish the purposes
cutlined in the accompanying memorandum, a copy of which ie

incorporated herein by reference,

'

NOW, THERREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board
hereby authorizes the County Manager or designee to: (1) execute
the standard form of an airport rental agreement attached to the
accompanying memorandum for shared airport tenant
telecommunicacions services and network access; (11) negotiate
such terms and conditions as may be necessary on a tenant by
tenant basig; and (iii) issue renewal and default notices and, in
the instance of default, to take necessary termination actions
for failure to timely correct defaults all in accordance with the

agreement.
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Agenda Item No. 6(A) (1) (A)
pPage No. 2

The foregoing resolution was offered by Commissioner
Dorrin D. Ralle , who moved its adoption. The motio:
was seconded by Commissioner Ggen Margolis

and upon being put to a vote, the vote was as follows:

Bruno A. Barreiro absent Jose "Pepe" Cancio, Sr.
Dr. Barbara Carey-Shuler absent Betty T. Ferguson ahe
Gwen Margolis aye = - Joe A. Martinez aye
Jimmy L. Morxales sy Dennis C. Moss AR
Dorrin D. Rolle aye Natacha Seijas ahsec,
Katy Sorenson aye Rebeca Sosa ren

Sen. Javier D. SOuUtO ghsent

The Chairperson thereupon declared the resolution duly
passed and adopted this 24th day of September, 200Z. This
resolution shall become effective ten (10) days after the
date of its adoption unless vetoed by the Mayor, and if
vetoed, shall become effective only upon an override by

this Board.

T MIAMI-DrDE CQUNTY, FLOKIDA
; . BY ITS LOARD OF
. COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

®vecpuert”

.. KAY SULLIVAN

. Deputy Clerk

Approved by County Attorney as \ \(\
to form and legal suffic:iency.(—S

David Stephen Hope
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MIAMI-DADE AVIATION DEPARTMENT

Asrport Rental Agrecnien:

b b A Oace Corty ine Counry’) a pohipes! subdivizon of Wha Sius of Fiunid  wc

This Acremmart 1t ke 83 of . 20,

— m— 8 corporronpETeTiiap/ sole propneoriy | the "Cusiamer’), conducing Sunimegs g Migm

reemsiona Aot PMIAT o e T Al ponTy

1) AJre3al  The Courmy >gees o Goltver wmuzl renk and maimem talecammuncahons sylems bnd tamces Conastng of (1) sanich scceas 1a 3 comma
Vw3 retiond SalCRAG SGUIprerd 2 Roftwire whieh wll be shai£d by B LamrDi2e Avirton Depaimens (IADAD' of Ta “Capantmeat”) and 48 tendiit 42 11w

2

L}

tty

("N ALKTRS"), 30 {3] LerOTeTRaCion 1erTindt squipmoTs ard Cateire
ard Sennces Schedube 1 and Manlenarnce Seradule il SNyl
»grees 10 rert g Sysiem fihe “Remal ) 1uB1z0 o

ArTon | Swth Acoaia). (D) refwors wooris [0 e 1OCR) clephone ecnergs CaTe
when ez od and a3ocasd on Schedult | Such equlpmem amd sernces ar Ce3a e i ihe Equipment
Fer 90 NErxtng OpNEN! S2Nicat grd foanures arxd Mae B part hereot {Collectixyy T ‘Sp3temT) and e Cuslome
Cw hena &0 covadtions of N3 Agreemient.

THs AFesmers 3 dubioct bo oadt spproval by e Counly  The Cuxtonal 37988 1 co0pesie w the Courzy by prov ding 8! Tedn ard finsnclal Iformaton e mo.
bt requdred by e COWTY  UPON T COUmYs apmoval Of e Clalomer'y real acpicaticn, the Cullomer agreed W grecis Bli dOCuMerds MEIFUNg 10 Ne et 3wt
prretly MU (em 19 T Comy L T sverd B2 Fesuiied ana propany SIe0.Led SOOSTET 3 Wd ROV AnCs payTeTis &w nol pronded 1o the Conrry, the Courls ma, -
AN 16 oUhme Geleaind Mg s nd rarmadiey delyy Odovet LN such esciied doaamonis &G ady 37Ce paynents & recerved 3 apgroved By the County

Schadulas, Tha sitached soheadiidy (B “Sthed 417 3 pant of s Ajresmeny

- Sctedute ) Equipmert 3 Sanie s SSeolle
- Srecue il ASknOwt B¢ mevd and Cenficyis I Ac3parcs
- Schedulg il MalFenancs Schetuh
imullaton -
31 The Clalomer will bw roapony bhe for, and provice & NTATGE for 1 18 D vzpernd (1 @ lmaly Marner a3 roquared o dinecisd By o Cournl { 1) mecaswary o

D and acorsait s Syriem locrions ee from smerccrmerd st Raznds (1) ressoratic acoess tor ine Counip (3] compleled copros of daisoare Josnme lorvs s
FaCEe sy, CONOUR oot Id wrrwars where nol olered 38 provided Pemrsl and (5) € Saments 8 M owivs boenios

(4] Tree Systam wall meed Federal Commungations Commsacon Pan 83 repuors regaiding conwadion kK the pubic Lelephore norwrxt The Courly wel wvataes 1w
DyRom In 8 workmar) by marmer wrthous cargd 10 e CuBomer’s prwmie ard v o8tan necs3sdry wark permnts g mstall o Syplam The Colety wid np o
revronaiDia fox 1 emowing My bl o equiprnesrt of Dhe Cusizimer 3 014 1 stesiond ty Rerm

Force Majsurs, Tree Costy's peronmance under Pvs AQreamert shaft b srcrtsd 1o (v srirrt wnd for (e bme compAnes 1 bayand the Conly 1 /estonabis cowrw
raasons Mt achaos BA my NX Betsd 1o il es, wors FOSPaGe (7, Wik, wwid ach of GOd, daruptson I barvee ko any cmsse slorms hghtrong celeys by beo =)
rd GUbcorG aclors, CalTys of Poen compaTy Seleys o Tw kocal achaTge CoTELTY ST IINSe CaTi, o ATy COwf caman poveryTETRa sion, o by Cutone
PONPEENTMECS AN 86 (1) RCA-SEPTerL, CF (8} Faidure 10 $XRQULS WD BCCYER T STt Of Frtad SOOMert.

Term and AcLeptance Thh‘{rvcrn‘"lNuﬂmmmhhcmmnCoﬂi.whumdmkmwmﬂvl.ilﬂ"u-.-o
cmrr-ummwmw‘(nmmmmwnmmwmmdmﬁmTwmnml.M,m L]
Comtome's indermnes. sssutplon of Hasices, wd o0we Gt and 33 of Tw Coxfrs Saclismurt hevein B1ad Sirvive 000 Bamnadon of Bvs Apreoment o
Cmmumwmwhsmmmumdm‘Lgu:r-ﬂ.ndudnqmopwma'ldmh.--\.nd-f_mnCmmv—'nnmwutm
*Romoehedgmont ey Cenficate of Acceptance” coraarnsd in Schuadule , srtached Narwo 9°d rrade ¥ Rt harsd! Tre dala of wxsacon of e Adrowiedpmem so
Caticam of Accwptance shall be e Conymancemart Dats under (il AQrearrert The C.axrney hald sxecats e ACnowissanars and Corificte of Acospisnce won
nCuanmhncmdmmmWhﬁqm&umdhwhumwmh.mmm‘nu
meoe PYmgn tw §ysten 1w “Clower).

Pryment of Rent. Thnr-dbhSmm‘WRMNN“BH#hW!“MNW.MWUM,th&hsan-rm

Cancailation. Anumnnmlrnmmwmmwmm(mmdwmnmnwm-.
wmwhqmm(ﬁmoﬂ-asnncuo-bncmﬂwmowmmwmmwm)unwsm.
Htort AMD (b] trwe (3} monthly farmants Ky Swhch Acorss nd Networt Acmet Wit T Coundy's priot wiiden spprowvsl, e Cantedation fost wil be weived d o
AGramery It 353307 wA 6 8 WA tanert who asaumes 6 T OORgMKNS of T3 AgPernert.

Tralning. Y'r-t:omnﬂp-wbuhw\x::kmmvmhnwdhsrmm-vopedmammunmbbm(mihxomndhn,.m,uam
a1 Cisovw

Marasnency m-Wf,ﬂwr-a'mhgnmm,mdmnmmmwuwnsnmppm&qnmnu
rovidad P Clatomer W ITwt 1 Ry FeyTets barsnter and W Ofhereiod I COTREITE T TS A GO Of DU AY vemerd. The Curomers SCOLE AN
EACLUGIVE ROLEDY unmuw.@unnamumunmm:mmnwo

T Courty s Oty 30 mameteln Fw JyaeTc

3) Er:auon-r-,w.uhmmnmuuannmamqmm,Mummmm:m:
Py, ITS, water wird sxxrm. bghtnkg acts of God st of p Ui wwiaT PYTODE WYYy risilation of SQUIDMEE Nemy MU OF SOMw W By ™
Cumitimer of Y parties, Foihs s Of Charges edlig Hom local £15M0008 Compary, M=AIPe O CRan0 IeRAing bom [OCM powsr compery toAr et o ehargns
mu*qﬁmw-vtrwrb;mprmarmamdhmwamwmmmemand

8} recpie vy Tt CLSUm ritirisr 3 Rrtalip SoWg YYD Ky T SyRe

by CUSTOMER REQUEST, REFAIRS NECESSITATED BY ANY OF THE EXCEPTED CAUSES i BECTION Ns) ADOVE, SMALL BE PERFORMED B THE CousT:

AT [T5 THEN PREVALMG RATES. THS MAINTERANCE AGREEMENT 15 IN LIEU OF ANY YARRANTY OR OTHER COBLIGATION. EXPRESS O] BMLIEL

ACLUDNG BUT NOT LIMTED TO. ANY WARRANTY AGREEMENT O MERCHANTABAITY OA FITHESS FOR A PARTICUAAR PURPTSE THE COImI

CHECLANLS ANY WARZRANTY YO PREVENT UNAUTHORTID USE OF THE SYSTEN BMCLUOMNG TOLL FRAUD

LBHTATION OF LIARAITY. THZ COUNTY wiLl B2 LIABLE FOR PHYSICAL INJURIES TO IMDIVIDUALY AND DAMAGES TO TANGBLE PHTSICAL PROPERT)
IOTHZR THAX THZ S7YETEN WIOCH 13 COVERED BY THE BANTENANCE PROVTRIONS OF THIS AGREENENT) CAUSED BY THE COUNTTS NEGLKEWCE W
MO EVEHT HOWEVER WILL THS COUNTY AN T3 CONTRALTORS, SUBCONTRACTORS, OA SUPPLISRS BE LIARLE FOR: {A) ANY SPRCIML, DRCERNTAL
OR CONSEQUENTLAL QAMAGEY, (] COMMERCIAL LOAY OF ANY KAD [HRCLUDAG LOSS OF RUBINESS OR PROFTTS]; OR (C) ANY DAMAGE O AN x4
REQULTING FROM (AUTHORIZZO LSE OF THE AYSTEM INCLUDG TOLL FRAUD.  THIS LASITATION EMALL APFLY TO ANY CLAIN OF TNE CUSTIMEE
WHETHER BANED UPON BAEACH OF WARRANTY, RREACH OF CONTRALT, NEGLIGENCE OFf THE COUNTY. ITY ENPLOYEZS. CONTRACTOR:
JUBPCOHTRALCTORS. AND SUPPLEFRD, STRUCT TOWT O ANY OTHER LECAL THEORY WHSTHER OX MOT THE COWNTY O2 TS ERMOTEED
CONTRACTOXS, SUDCONTRACTORS, O SUPPLLERS HAVE GEEN ACYVIEED OF THE POSIBLITY OF JUCH DAMAGYE OR LOSS

Troe TMCm;mwumbwSmﬂmtuc“ammrnmrwwhmsrﬂaﬂmnanhrwm-dunmm—n-ww I
MW%MCM;MWhNWmMSMWMMNM.MD The System AN revaan Ciase:
DHWM/ndnsb-ar--Wamdmmwyrnmdnmhpﬁmlmmmam ¥ IR asisg Oy e
Fourty 1 Cuxtomaer wil, s 1he Cocomar’'s apenes ATiah 8 LoeSord atva morgaoer waher w8 respect 10 0t Syrem The Cuslomes #hel polsct and detess 1
Coasty's toe wd a tha CuUtions’s expotss. Lrtp T Syitee Ind perts Dwerc! bue ad Choor of ol et encuTtrancss and s#Curity wremexls e Fn Fow v un,
Frough e County m;wumncm'smamwmmumnwmmamm_mmwmmmm.’,:..
o 0 oo of rcd propety WO shikn e Symem B indehed, o (3] of 3y prctae o o WS Creiey BOtERW) 8 Ben on 8 ey prgety T Cletome Lwn
Com Pt Conaty iryresianrs nobco of ey SOBCINT] o AxSichy DrDcaas aftectsrg 3y & of e Bysen

Uss of U Syswmmis) inspectons end Rrpartt. The Clodoma Whad 1te T Spelemy ) sy o buotnoss wd it ky parsantd tarrety of PosErokd prpowss e
Cialana myy ordy Lae Uw Systen @ 1o Jocston s o In Scuciie | The Comlrrer's \ow of e Sydwn shal cxdam w2 81 pophicatle bededd LAy 4w 41
Loy ol 1ytes T7-Ca.r11:.’\.-)r':nhﬁdﬁm“ﬁnsmaunw&hmfahwmcm;wmmm

[~

PSC 5424



- -

Additionn]l Terms and Conditions

(=11

13,

17

vl

-

Allsrations and Artachments  The Customar ahall nol penmid &ty pquipmen o ofver emi & maere [ihe “Ohee Equisment’) or sattwa (the “Qrer Sofwaie ® 3 o
LErd £ o 17 Corneion with the 8 5Tem, which dogs nat meet L 3pcchztlisns of (Ps marudaCires of the egulpment In Ina Syslam Al Oiner Equiamert and Ji=-
SCTMETE W MRy bo URed O, OF IN COANEC!On with, \he System shall be scqured B nstilied By tho Custamer 31 Cusiomar 3 Own 91paria® ana Ntk The [N
make s 00 FeproeTaton concaming the compatRiity of army sueh Other Equipmant sha'cs Orher Bcurns far uss umh the Sysiem

VI=heW iher price wrllien apmoval of the County ef fhe end of tre Rerdal Tem, the Cuslzmen must semavs any eddnloms o the Systom not olhemaie syt 1c o e
Agreeme {he “Addmons”) mace by Cuslomer during Ine Aenta) Term ard resiore tha Symem, atihe Cusiomers grpanis 10ty arglnil candmon reasanstic wea ¢
R orl; sxzeyted  In s et the Customer 1asts to remicve an Addmion, t shal become e giopeTy of e Courdy

Indamnifcation The Coumy wib be raspons tis onty tor prigsieal infuly 10 pe13dn s (inciud ng deain) end damage o lav;idie phyncal prapety 19 the cxlont Caused 3, -
neghyercs Cunry Cahvery tnstslixtlon, o maimsnance of tha System, &d whch is (eponed 10 the Counly in wriing widun shaty (80) calenda dsys of Ihe incidrm

Tra Cunome shal incemnlty Bd hald harmieas (hs County end 113 afficets emgioyrts agerds erd sutherized tepresensias and intumantsfiies fom say 643 «
dzim Uebilties, losees, camsges, and causos of aston Includmg mmomey's leay and ca3ls of dewrsw wiuch may mlie o be incureed B3 & fe3ul of Sims camanas
A cavnns of adlons o proceedings oF any kind o mature ang o o, relaimg 1 of faaulirg from Mo parfatmanca of Sne Agrrament Dy Ine Cuslemrer o vy
eT3OrTel. 3QenN. sarvants, pantnerx, pilncpals, o subcamrealony, eicepl 1o the oAt such ad Iy caused by the County's megligence Tiw Cuvomer shas B4, 3t
daTm ard lans of any nalra whaltosver in connecion IPmrwslin Brd shall e mvtigals &nd delend ald claims, tulrs of acucne of Bhy kino or nature In ihe name o e
County wrez Bookcadle irchading appelals procesdings, and shal pay it cos's, judgmente. ard STIEmay's foas WhEh may D4 1ksLad tharsza The Cuttamar aiprasa,
wderyards Bng 3reed INK ary lnsuramca protacticn raquired By Las Agraemest o cUierwise pravided By Ihe Customer shall m ne way himil e responsibibe, <
Irdetnity, brap ard L harmicss eng defend Whe County or B olicers. wrRpkaysaa, o;erls and eutionized repressntanves, sxd insprumentalives as hereln proavczo
NETINQ Eonlaned I DN Seciton T4 a8all Be construad 8o 21 12 requira the Cus'emes 12 Indawniy (he Courmty’s empioyess sgonts snd adhonzed repiaseniaiives Iz
1 ow cwn nEgligurey

Frtum of Trslam Upon termnmiion of s Agreemsmt, pacaping equiprmanl cove s Jadss 3 reneval egrasmant Ihe Cuttomer will make lhe System availrbe I
tera sl whih shal be accmpiited i 8 carell and ramonable fachion by e Courty  Tha Sytlam will be returnsd 1a 1he Ceunly Un ihe asme condllion 83 Cignaily
milaiiod ordinary w3 I tear mxcepted o e Cuzlamer wifl pay fof the fesiarston ¢f the System lo GUCh condilion  The Connty shall not be cokgaiad 1 resiare »rs
P amises £0 s 6070l coedPon  If o Cusiomer ¢oes nct rmum tw Systam of make N i Juable 154 (#moy sl by the County, an in B2aition 1a Al N2 remadies ~ 1m1
sgreemend, Vo County Ras svadable sl ofher remadias auplisbia of [ew ¢r equily Al cofigetions ol e Cusiemer vk INis Agresmet xhall ramain n fof€g Ana efr=:
umil \he Systarm | Fetummod (0 U Cownty,

Evants of Oefaull iy tha Customar. The accaTence ¢! ary or.e 01 more of the folica’my earmg (an “Evert of Delai"} sheh conshiie 8 Oslal undsr ihis Agrsamer)

8) Fature by I Cuviamer to pay acry lnsiatiermett of Sysiem Rent o any car amsu™ payabls heaunder a1 and when Ihe amye betones due 3nd peyatle By v
cortirualion ¢f such fadure for @ parad of tan (10) ca'erdar d s hereafte-

=] Inlare by e CLoiomet 1o povtermn of ctserva BNy oiher Yerm covenanl o cordl'en of By Rgreemas o any Sarrete o IND LABCSAT LY MY 3Ny materl Bl raspeen ot
Ry FEpretem BIlon, waarty of st sment mads by the Cuslamer o Yus Ajrrems—, any Schdule. of Ay docurrment or cartdicals Amitned 10 ths Counly ai ary
s, which tuch [Bure or inacauracy shall conlinue for & pardad af isn |10) casd & d3ys a%er rotice from e Caunty,

It disssimon temmingtion, o discontirusxce of the Cuslomer » tusingss (rehcag, wihodt limiatlon, tha ceath of 1he propualss if iha Cusiomer 1s & 15~
proprictonthip ov Ihe deain of a gemeral pSrther P T8 Cutiomer 13 & pariersiupl. O tale of tubsietbally all of Ina Cusicmar'e a22al1, of 1he sale of pledge & tre
contoling Inlarest ja the Cuslomer

a1 he Cuilomery Insolvency, he appaintrment of & Jeesiver Tor eny property of the Cusnrcmer assignmant by Ihe Customer for Ine Derefif of Crediters 8dMission 2y trc
C”"m"', n walting of he lnablity 19 g8y 13 dobla a3 thwy bocome due. of bhe comTircament of & froceeding Lider any BankrupTcy, FEOrganZaicn Of BIMIAr I
ty of Bgeng ims Cusiomat G ary EroperTy fl possesial, of # Ma Cutiomer e o an »yreement of composihon wilniis ereciiors, of

o} Ihe 8%emzcd aele by hm Customes of & Syslom o &0y pan therosl, or e 13sunnce of any lovy s airure, or ancchmenl herecn of pertsimng Ihersto

Remwdies of the County Al &y Urme after ihe occurmence &1 an Eyerd of Default, e County may axertits any 0na of frors of tha following remedios

5} Tho Counly may, upon seven |F) days weitisn notice, te/minste N2 Agisemert wilhresped 1o 8ny Sysiem, o parhion thareof, of o/ of Ihe Sysiems,

b} MaCounly may cemand end racover from Uhe Custonrer all Syaten Ramt 3nd other smovrds then dus,

2 ihe Coumy or 1 aganty may lake passestion of ay portlon & all of e Sysiers. wharever the sams be located, on ressonable Nalce, wilow any Court arose o
chs frormis of irw and withowt [labliity 1o the Cuslomrar Tor 8y damages oc=asionod by such Wking of passessicn, and ary such Taking & possasvion sheit
tonsttule » lerrnination of this Agroemarl and wWhareuran all nghta eng \riere it ¢t e Curomer 10 posssss and u1e ihe Systems shall abnohnaly coaes bt in2
Calimes shall remaln isbie s provded heran

3 e PNy may demand tha Cukomm reum aty Sytlem & porton Mare? o 21 €1 1N Sp5°ens 10 the Courty In zeccrdanca WA 1M Sechen 1T haven ara

L P Cortty may pursue sy uther emedy gyaitatio el juw O N KTy Ciuting w INOW IAVIAUTN 3maliyg 0BMasil, spvcific perfonmancs ndia an e
Hong o the remne-ligs Lnd o e Agreamend 18 Inended 10 be exciy’ve b 10T 24 curiaivy end In 821105 1o any clhar Famedy refamad 10 hetaln or ote .=
T~ ladle 12 1ne Courmy I Lrw or i mquity ANy MPaEsasaion o7 subtezuam w3'a o lepiy &y Mo Courtty of any porhion of e Syeiam shall nol bal arry ssn3n 9. o
geficiency 4y herain prowided, end the Bringing of eny actian o IMs eniry o & pigment aganal the Cuttoner sheil mal bas tha Counly » nQit 10 rapasseay ary
Sysicm o portion Bmrvcy or &t of \he Sytlemd

County Evant of Defaull and Custamer Remudy, Ths Cusiomer may Lamminaty this Ajresment Loon Wiy (30) days wrman notlce In he evont of 178 Catrily s mateniz
ep of N Agreomem. Buch writlsn notics ahall lgentity the maherial teaschie) 8ng provide @ rearonabla ime to Gwre 1 the navification 10 rernedy 1he causars; The
County hes Rfoen (15) days 1o OFe Pw cass of L Temminadon (the “Curs Pencd)  Such Cire Pearlod commenc ey the day aftar tha ity {301 08y winten nelice oz
rain The Cuatomer sy exersd thw Curs Pericd  This shall ba the Customer’s srchouss remedy

Imturance. In 3<CNcn © sth IMUranca B3 may T8 quntd by lyw 1ng Cutcmer WOt ma'rtam dunng Wb leim of 1hi3 Agivsma (he faliosing insuwrance

2 Publlc Llapiit nsurancy on = comarehansive Bashs, Inchaimeg corazun! 1Sy products and compiated operriona in an amourt not I8ss Ien 31 0UC OT
ot argle Pt per oocurrancs fev bodity InjuTy Brg property camage MisT D33z Coutty must be an Addriians! Insured with respect 19 IN3 oveiegs

4} i ) ura, cover#ga for sl carsd rarowned 8 hiye? r2Yoles Ll in conpection with thix agresmant In amourts n=t 21 hap $3C0 0L
AT Ned $NQis imit per oasTwnch jor badily injyry and property damags

<l Progacty Brmegy, Tha Cuwiomer wift tesc 00 (13X of ICR8 o ORM;0 1D 1.0 19430d BGUIATeN for (10 replacorner Covl BRI will relmourse ine Cously Ic w7y

danagsa jo thy euipTant

Tra Insras Corragy rodulre4 shad includ s thoss cazafieatlons as iitied tn the amr aTs Hatity manusls, which masl res ly refiact 1o opeislions el e Cus eme
S AZeamam, Al kmsulance poilcies required Rerein LAl be 135ued by compntat BANSZed 1D 3¢ busness Lnder e Lyws ¢l iha Siatw ot Flarida Ths cxmpanes ™win
£a it nO tyss VY “B° 23 [o mznagemer. end no Bas than T\ By 1o sTersih I s dance wih Do latest eddion of 821l s insursnce Gulos” puthered by A W Ball
Com>any X o M3 squbaiem 88 appraved by U Vi Oade County Risk Mana e Otviaion

P> 13 tre conarmacemenl of opersons PDereurdsr, and anualy Usresfier e ZiRomer 2l omish cemificatas of (puFEnes o MamkCxts County awaie.n
Cepanirom end e ALk Rscagnmen Nivizion which ceriTesies shuliclaay Inacrte (1) the Cuxtomet has oXained Insrance In ite typs amourt Bnd cessdicalions s
rendrad for M) cemrpilaoece wit 1 Bachon 19 (2) Ay materal change of carzalie o of ihe asencs shall et be pHectinve wilhod Urrry 130) days proy wnitey iy €
2 W Craargy, &2 {3) that MyamtDade Courty bs nomed xs n AddH sl Insured wah ripad to e Public Lisbilr,) coverage

Tra Cowry resenos the ngh 1o reguine the Custamer o provlds sch resiorabiy &2 dod inslzancy Covsiags 83 & draMms nsceiesry of dettad'e upcn s oanes o
~lcm 1 owrtug 1o ine Cusiomee, which noics snall TN CATy 97~ Wl AL Tl eTolthva Ty (39) G833 sfiw a0C) ROLIw CoTprarces Wi i ‘e o o
EUITST a1y B et fetie s e CAtlomrer of 118 latidty under Bng othef perticn of B Aseement

Furmher Adsiicances Tlre Cugemes wifl 0asar e and Col var 10 Ihe Caur'y e additor 2 Epumesiy 83 the Conury STy Racod )y hevgunde
9

-~

PSC 5425



A(lditiunal Terims and Condi_t.mns

21) County's Perfarmance of tw Customers Obligations. 1 ine Casiormer 1aly Lo porform aeiy f its OBlgaLent undet Uns AGreemart, Ine County M3y garfeam oy -
Malo My YoM which 1ne COuTy GonTs Meces 187y oY T IMErlenance Snd prasary ion of (e Sysems and 0o County 3 Lo Fewsin Al 3uma $0 0300 Oy 0o . A
{lopehes with Ml r8ig1ad “LIna Oarrart Charges®, I3 herrnater Gofrwd) ad readcnslis SYomey's 1oes inasmed by tha Coumy o comaction Twr swih ghal b wxsieas
Sypa'em Rent arenediataly Gue 300 payadio by T Cusiomer 10 T County  The perfarmanca of 8Ty #CH of pEPMers by (T Coly 3hat not be dosmada veyw o tee . .
of prry DI AN O detBuN o B pIrt O W Customer

2. BrrenIbiimy ANy provlaion of Gy AgTEment profibied By INe lews of § SR sha'l 35 1c such IITY be veTheslive 10 9 Sstor3 of such pronidbion ta shat ro >t
Cwr Y POV RGNS ©f B¥s A et

23, Amengments and Walvers Thi Agrwemant and e Schedulies coraliies T ety sgryament betwesn tha Caurty snd e Customer eI respeci (o P v 7 17
Sreems and wpcTsads 5 renout COMMUCHlons und asand ngs, and sgresTranl ) whethc! Orsl Of wTRICN, botweon (e parties willy [04pS<t Lo 3Lch 3udjec) ~yne
ASTY MOTASICTHALOM WRITATMS o TstwTaris mads Dy an empiapes Saletderion Soerl or MANONTed FECT Pt alve Of 1Ne Counfy d Nt Bxpressad m VS Agree—er
w0 ol nang upon U Coudy Mo prowlslon of D Agroement myy be changed, waned, or amerddsd txCept by willen agroamant Bgned by both he Counry ane re
Curiomear, e1cet et the Cointy may roart e seriad mmbar of ary poren of 8 Sysem on e Bpoiicubie Schedile after Calivery of tuch porion al the Syslem ara i
Connly may msert the Carrrencament Tts lor 043 AGID-aTart pfler raceiving ihe Acinawisdgmard sd Centficste of Accepiance

I4; Lsm Paymeni Charge In i everd e Cuatomes fails (o make mmp payments. a3 feguited to b pard Lrier D piowivions o il Agreemenn whiin len (10) exercs
daps of the Oue adle IMe 031 54 tha ra=s palabiched rom Lr 1o Umse By e MusT-Osde Boat of Counly Cammistoners end/or Fiorda Staues (Ourenlly sa1 ic e
0t O Narf parcort (1 1Y%%) per TONTY] A3 SCITUO 8GR 8T SLCh GELGUENS ERyMeni(s] from the angedl dals cue udii 0 Depadmen oCiunly recanves puaym e
Tha AGH Of 0 Courry to mquars £iymert of @ ¥Esres! and the obhgaoon of the Cusioemer IS poy 340 A1 Bo in 634 hon Lo mnd nat 1 Imey of the Courty & tgres =
TNy ot provis ond Peren, Inclucing bermination of Tiis AGreement, of 19 pLILLe e rermedies provided by tre,

I3 aasignment The Cutiomer tnaf nat asamn Uvs Agrasman withad Be Couriy’ s wollin consent. Ma 3sugrmens o amsfer of any sort shal reheve the Cusicrran o r.
ctlgbiiers horsnder  The County may T30 any NGRS Uder (P AGTESMETs 1 33 aTThITS O &% oV &3iigTes. 3 e CusiormeT agrass 10 Trcul 21Ty BoOrme T,
Tt such asxignes may reasorably reqas  Tha Cuntemer ackinowlsdges Tt if Oxa Agrosment s masigned o & govsmvmertal iy the Indermadty obiganars ynse
Sactan td herenn may A 80Py 1R 0 KLCh SACTeS

281 Appilcatis Law This Agytemet thed be povemed by, omined sd emiortad i sccardance with e 3ppicatia lpws of ine Courty, incRuding (3) e nier an)
reAmions of 7w Departmart (b) Chastar 25 Code of Wizni-lscs Casty Fiorxis and (C] opsrsinal drodives Biued herpunder 0 sddivon 1o 8 2I0IMOrs L
SOIAENCEt admiidrdrve orders, repdalons wd Rics of the foderal, axlo, #xd oxal goverETorin ond Ty ad el plama and progr s Bovolopdd 1y etemohexa
Tarrarth, which msy De $ppheatio 1o e oeritons of s Agrremect

IN  Cusiomsr's Aspressnutions Tt Cusiomer rapresents that Ta Agroement Iy 3 rwhd, bonding end vabd ebigation of (e Cusoriet erfortathie M accariance o= i
eTa and has beon Sty suariied mw-ﬂaﬂmu’ncuxsm,nmwummncw-mmuMMMsWo -
be Pppled 1 Tw Colrty 5 argd wil Da Yus nd Somedt

78)  Hoticas, Al noticrs Dermans s Ofes COMMUNKCANoNs APALL DS FEnTed I weLng by Nand oefwery O Dy United SKrss Mad. 00rissed W0 WKh paty 34t i be ov
o o Bxh ofer ATy 21 My Dt mlSeguany Submitiad by wetlon noles of dther Dty Mobee Eyen purtuint to Tis Saction 208 armai) be doamed effeane txr s
dayy WL the dabe 11 s muiied or Upon recelgl, wichrver ts a8 /T

Fo dw Departrant

My Fiorca 33150-2075

For B Quvtomer
{Bhling Custnmer Name]
[Cusiomsr Adqress)
{City. Slate 8 Zip Cow)
[BiHng Contact)

| Trsephons Mumbe )

7 McHlarecee

., o B CLolirime D0s 8 rTfaos Oter O S5TEN COOWTMIL 0 Oroes § SYXem or sodiDon hersks the Cusdomr aciOwlsdoas Il Ihe terme ad condtnre of wa
puthest Orde o docsTant Wt i wopty 9 Bt 0 e anyd cencicons o T Ageemart Bhed chaivery apply therses

B} TTw saiver Uy et party of wry Setak wil rot oot 99 ) watvar of o0y Rbeead dafn .

€} The Cumacmor wed coy & of tw Courtys anb o eperset. PCLing raatorgdie SO0yt and cokecian fees, DU In prfatang thal AQreamant
)] mmzmmuhmﬂwmqmmmdnmw-mnmuw

) Trb Agsenes Vi be brging WO &g 1N a2 10 T DN of O COUTY 807 18 CLRIDTW 870 T ME3Reclvy RIS inxl se3gm.

n Rigit 10 e Ergreiped by [9o4mirt, Wherr In thiy Agreemant Apits wre nesanved 10 e Caurdy  Bch ARES mary be s0s<rsed by e Dypaimers

PSC 5426



i 1212 (RIS NEL -

Ac-titiunel Terms and Conditions

33 Ternms ano Faerulon
a) e o mner pings the Customer when it is executed by he Custormer @nd binds ine County when sxsauied by the Couriy and dolivercd ta \ne Custamer

B} Thit - ccmm ajfocsas The nsky O 4 Syslem's deivery, nstallation, operalon and mavienimce bitwera the Counly and the Cimtonier The Cours, ray
DT~ - Castomer & levorable rar i refum tor the County perorming e delivery. installarion, and mamanexe adigations This aliscanen 1s recogrzed c.
BG4 x. arad 15 reflaciad [n Bie Sysiem Rent The Customer acrnowtedgss that 1 has read this Agresment, wdarsiants ¥ Srd 16 dound Dy s lerms

e} Tha Cusiuner sgrows Thef fne Couly SRal not bo ObIgaLsd under MUs Remtal Agraamans il tne fegeral, $11s. O coustty staftary of regulviory Aoty prerTrtne;
e Covirty's pertormance hereunder |s wihdrewn, BEIdged, & smerdded 30 53 1o prectude he sioctive deflvery by he Crunty of sarvices narsundei. In suon
avem the Caumy shall natify a Custemes m wrthing and i Customers sole cbligation thereafier anall b (9 compansa's tha Counly tof Jhe egquome-t en
HTviCo L rrdarwd by the COunty 1o dats,

Miami-Dade Aviation Bepartment Custamer

ly: By:

Title: Title: )

Date: Dbote: T )
4
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AMIAMI-DADE AVIATION DEPARTMENT Equipment and Services Scheduie |
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- AVIATION DEPARTMENT Acknowledgment and Certificate of Acceptance Schedule 11

" ration Department

acknowledges, represents and warrants to 1ne

+ equipment subject to the Rental Agreement dated . 20__
Aty and the undersigned: (a) has been dalivered, installed and subjecled 1o all necessary pre

.-«3. (b) has been inspectad: (¢) is opemating in accordance with the manufacturer’s specificatiuns
- used or made available ta be placed in service for its specifically assigned function for the tirs:
+ir date indicated below as the “Commencement Date”™. and (e) was first connected lo a puoir
in @ manner permilting calls to be made through the equipment to and from tha facility 1n wnicr.

'« .ocated on such Commencement Date. - -

C=rient

|l
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MIAMI-DADE AVIATION DEPARTMENT

Maintenance Schedule 11}

Yha rrusntenance plan features tha following services:

1. Types of Failures:

T

a

nigs reported by the Customers waill fail into two categaries a) Major Fatlures, and b) Minor Failures

Major Fajlures are those that severely impede the ability for 2 Customer to canduct business at Ihe Airoun
and shall be defined as an occurrenca of any af the following:

1 A falure of the telephone swilteh, its comman equipment or powar supplies which renders it or tnem
incapable of performing normal functions for five percent (5%) or mare of the stations ar trunks.

2 Afailure of network companents that will render over five percent (5%) of work stations incperable

Minar_Failures are any othsr faitures including a fallurg of any ancillary equipment such as intercom
creuits, paging input arrangement, or any other telecommunications equipment or componant

2. Response and Repalr Time:

Based on the trouble classification, the response will be in the following manner:

a3

Major Faiure- Immediale response during business hours (Monday-Friday, 7 AM. — 11 PM, Eastern
Time) and within two (2) hours for off hours {Monday-Friday, 11 P.M. — 7 A M., Eastem Time, and twaniy-
four {24) hours a day Saturday, Sunday, and holidays)

Remedial maintenance will begin immediately for a major malfunction, which may consist of remote
diagnostics during the first fiteen (15) to thirty (30) minutes. afler the repalr natfication time by the
Customer, via the sarvice provider lracking processes with the appropriate service ticket number, however
if nol corrected, the service provider's personnel must be on-site no less than forty-five (45) minutes duning
business hours and no less than two {2) hours during off hours from the repair notification tms. Repaw
wark shall start immediatety and continue untl the problem is resolved.  All commercially reasonable
efforts will be made to complete repairs within eight (8) hours from the time tha Customer repofted the
incident.

Minor Failurg - Response within eight (8) business hours.

Repairs nol defined as a major fallure will begin as expediiously as possible, ard all commercially
reasonable efforts shall be made lo complete repairs within one (1) business day fram the time e
Customer reposted the incident. Repairs may be made by a certified lechnical personnel either through &
premise visit or via electronic access through the usse of a remote maintenance terminal  Howsver, in all
cases, the repair must ba confirmed and the stetus updated by the next business day by nalificalion to the
service provider. Response Lo minor service interruptions will take place within eight (8) business hours

"Respond” Is equated to having technical suppont and/or lroubleshooting the problem wtnin
aforementioned bmes. Nats that during the troubleshooting process, the service provider is coordinating
directly with the Customer until the problem I3 resolved.

3. Miscellaneoun:

All parts and labor are included, unless the failure ia due to abuse or misuse of the equipment or facililies
Preventive maintenance routinas are included

Utlity coordination with the local telephone company and other common carrlers are provided
Consultation serices on the Custemner's systemn are included.

User training (beyond that provided In Seclian 8 of the Agreement) is opbianal, and at an additonal cost

Traffic studres ta determine adequate system uhization (not to exceed two (2) annual Customer requeste
studies} are included

[ -
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Exhibit 6
SATS Airport Rental and CUTE Agreements

‘:..oa-uc:

Airtele Custarners Cuslomet Humber !
{Excluting MDAD)

WONOLh O

Abahg Internahional

Aces . CUTE & Voice

ADT Secunhes

AeroMenico

Aergpostal - CUTE &\ oice

An France - CUTE

Air Jamaica

Air Tran Airways

Amencan Arhnes - CUTE & Vorze
ASI Baggage

aASIG Miarm Inc

Aserca Arrlines

Atlas A

AT&T

Avianca - CUTE & Voice

Bnlish Airways - CUTE & voice
Cale Versallles

Carne ice Cream Shop
Centers lor Disease Control
Cinhic Rodnguez d/bfa Bnght Addihons
Commodore Avalion

Communite!

Conhinental Airlines

Copa - CUTE

Cyber Express 10464227
Evergreen intemational 103368837
Flagship (American Eagle} 10338283
Gray Construction 10497209
Guitstream Airlines 10341784
Hast MamoR 10406827
ICI 1042270:1
Lan Chie - CUTE 10377882
Martin A - CUTE & Voce 10411203
Mexicana 10505015
Miarm Airport Outy Free Joint Ventura 10396900
Midway Airines 10506157
Nahonal Airines 10477140
Polar Ax 10345528
Siegany Bencome 104075137]
Sila Commuricalions 10459735
Smarte Care 10428523
Swiss Air 10462868
Taca Inlemahignal 10518431
Underground Construdion 10514434
United Airlines 10342354
USDA - Cargo 1024437
USDA - Nebtwork 10427656
USDA - Terminal 10370069
USDA . Operalions 10517509
USDA - Bidg 100 105184338
USDA - 8idg 701 10518440
Vang Biasit - CUTE 1046767
Virgin Atanhe - CUTE 10467591
Worldwoe Concessions 10518818
Woridwide Fight Sennces 10464 296
Expected New Contracts .
Globai Concessions T8D

MOAD - NestraOre ManageTent Ajreement
Fedbruwy 7 2002

< A
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IN THE CIRCUIT CQOURT OF THE
1ith JUDICIAL CIRCUIT IN AND Fop
MIAMI-DADE COUNTY, FLORIDA

GENERAL JURISDICTION DIVISION

CASE NO. 02-28688 CA (03)

BELLSOUTH TELECOMMUNICATIONS, e A
— : Chiliolisml
Plaintiff,
vs.
MIAMI-DADE COUNTY, a political
subdivision of the State of
Florida,
Defendant.
/

2601 South Bayshore Drive
Miami, Florida

May 21, 2003

9:03 a.m.

DEPOSITION OF PEDRO J. GARCIA

Taken before LANCE W. STEINBEISSER,
Registered Professional Reporter and Notary Public
in and for the State of Florida at Large, pursuant

to Notice of Taking Deposition in the above cause.

- \

2 it

PSC 5432



10
11
12
13
14
15
le
17
18
19
20
21
22

23

25

fr———

APPEARANCES:

MITCHELL R. BLOOMBERG, ESQ. and

NATALIE-CARLOS, ESQ.,
of the firm of ADORNO & YOSS, P.A.

on behalf of the Plaintiff

DAVID STEPHEN HOPE, and

CYNJI A. LEE, _ _
Assistant Miami-Dade County Attorneys

on behalf of the Defendant

Also present:

Sharon R. Liebman, Esg., BellSouth
Jennifer Sasha Kay, Esg., BellSouth
WITNESS EXAMINATION

PEDRO J. GARCIA
BY MR. BLOOMBERG

19

PAGE
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. Q. Now, the first sentence of this
regdlat;on says thzt alrports are -- essentially
I'm paraphrasing -- airports are exempt from other
STS rules due to the necessity to ensure safe and
effective transportation of passengexs and freight;
fair paraphrase?

A, Yes.

Q. The second sentence says the airport
shall obtain a cercificate as a shared ténant
service provider before it provides shared local
services to facilities such as hotels, shopping
malls and industrial parks.-

Do you see.that?.. -
A. Yes, I see it.
Q. And are vou providing facilities, shared
local services to facilities such as hotels, shops
and so forth?

A. We're no: providing service to any
shopping malls.

Q. Hotels?

A. We're providing service to hotels --
there's a management company that manages the hotel

and it's a pass-through situation. We're not

making any profit from that.
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Q. So is that why you determined you don't

need a certificate?

A, It was determined that we didn't need a
certificate based on the overall interpretation of
this paragraph. We're now providing services
within the airport. We're not going outside to
shopping malls or to outside hotels or any outside
the airport property, which belongs to Miami-Dade
County.

Q. And the hotel belongs to whomé

A. The hotel building belongs to Miami-Dade
County, and we have a management company managing
the operation.

Q. . You mentioned that.you.started the
process of applying for a certificate at some
point? |

A. Yes, sir.

Q. Who decided to apply? Who decided you

needed to apply?

A. I don't believe it was anybody in
particular. It was something that it was just
decided teo -- let's do it -- at the time we were

engaged in purchasing the infrastructure from the
service provider NextiraOne which was -- they were

the owners of all the infrastructure at the time.
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN
AND FOR DADE COUNTY, FLORIDA

GENERAL JURISDICTION DIVISION

CASE NO. 02-28688 CA 03

BELLSOUTH TELECOMMUNICATIONS,

INC.,
Plaintiff,

VS,

MIAMI-DADE COUNTY, a palitical
subdivision of the State of Florida.

Defendant.
/

MIAMI-DADE COUNTY’S ANSWER AND AFFIRMATIVE
DEFENSES TO SECOND AMENDED COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF AND FOR ISSUANCE OF WRIT OF MANDAMUS

Defendant, Miami-Dade County, by and through its undersigned counsel, hereby files its
Answer and Affirmative Defenses, to the Second Amended Complaint for Declaratory and Injunctive

Relief and for Issuance of Writ of Mandamus of Plamtiff, BellSouth Telecommunications, Inc.

("*BellSouth™) and states:

1. Miami-Dade County (the **County”) adnﬁits the allegations contained in Paragraphs 3, 6, and

15. . o

19

The County denies the allegations contained in Paragraphs 7, 14, 21,22, 24, 27, 28, 30, 31,
32,3336,37.39,40, 41,42, 43, 44, 45, 46,47, 48, 49, 50, 52, 53, 55, 57, 58, 60, 61, 63, 65,
72,73, and 74 and therefore demands strict proof thereof.

The County is without knowledge as to the allegations contained in Paragraphs 4, 5, 54, and

[¥3)

62, and therefore denies the same and demands strict proof thereof.

4. Regarding Paragraph 8, the Miami-Dade County Home Rule Charter (the “Charter™) speaks
EXHIBIT

for itself.
A _ i AR

C:AData\dsh\Pleadinpel dsrnnrtl B ofi€aisl Topons
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Case No. (2-28688 CA 03

Page 2.

5. Regarding Paragraph 9, the definition of “telephone utility” as used in the Charter speaks for
itself.

6. Regarding Paragraph 10, § 364.02( 13), Florida Statutes speaks for itself.

7. Regarding P‘arag,raph 11. the County denies operating a telecommunications company
offering two-way telecommunications services to the public for hire.

8. Regarding Paragraph 12, Florida Administrative Code Rule 25-9.002 speaks for itself.

9. Regarding Paragraph 13, Florida Administrative Code Rule 25-4.003(10) speaks for itself.

10.  Regarding Paragraph 16, the County admits that the authority of the Miami-Dade County
Board of County Commissioners (the “Board”) shall not conflict with applicable general
laws related or applying to Miami-Dade County.

11.  Regarding Paragraph 17, § 364.01(2), Florida Statutes speaks for itself.

12.  Regarding Paragraph 18, the County admits providing shared airport tenant services to
airport tenants at Miami International Airport (“MIA”).

13.  Regarding Paragraphs 19 and 20, § 364.339, Florida Statutes speaks for itself.

14.  Regarding Paragraphs 23, Anticle VIII, Florida Constitution of 1985 speaks for itself.

15.  Regarding Paragraph 25, on January 29, 2002, the Board passed and adopted Resolution No.
R-31-02 related to telecommunications, data network; and shared network services at County
airport system facilities. The resolution authorized the: (i) purchase of leased
telecoinrilunications, data network, and common use terminal equipment infrastructure,
software, licenses, perrmts, and other assets; and (ii) approval and execution of a non-
exclusive “Telecommunications, Data Network, and Shared Airport Tenant Services”
management agreement (the “Agreement”) with NextiraOne, LLC for an interim two (2) year
period.
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16.  Regarding Paragraph 26, the Agreement speaks for itself.

17. Regarding Paragraph 29, on September 24, 2002, the Board passed and adopted Resolution
No R-1091-02 authorizing the County Manager or designee to negotiate and execute airport
rental a green"nents with tenants for shared airport tenant services telecommunications and data
network access.

18.  Regarding Paragraph 34, the County admits it has not submitted an application to the Flonda
Public Service Commission to obtain a certificate of public convenience and necessity.

19.  Regarding Paragraph 35, the County denies providing two-way telecommunications services
for hire at the airports.

20.  Regarding Paragraph 38, the County denies that BellSouth: (i) provides similar services, as

such services are defined by the Charter, to tenants at Miami International Airport (“MIA™);

and (ii) has been providing such services at all times relevant. The Couity has no knowledge
of any other statements in this paragraph, not speciﬁéally denied above.
21.  Regarding Paragraph 66, §§ 364.02(13) and 364.32(1)(a), Florida Statutes speak for

themselves

Regarding Paragraphs 67, § 364.33, Flonda Statutes speaks for itself.

D
I~

Regarding Paragraphs 68, § 364.339(2), Florida Statiites speaks for itself.

8}
W

24, Regarding Paragraphs 69, §§ 364.33 and 364.335, Florida Statutes speak for themselves.
25. Regardin:g Paragraph 70, Florida Administrative Code Rule 25-24.567 speaks for itself.
26. Regarding Paragraph 71, Flonnda Admimstrative Code Rule 25-24.569 speaks for itself.
27.  Any allegations of the complaint not specifically responded to above are hereby denied, and

therefore the County demands strict proof thereof.
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AFFIRMATIVE DEFENSES

FIRST DEFENSE
(Failure to State a Claim)

For each cause of action of the Second Amended Complaint asserted against Defendant,
Plaintiff has failed to state a claim for which relief can be granted.

SECOND DEFENSE
(Laches)

The County has operated a telecommunications, data network, and shared airport tenant
services infrastructure and system, and provided such services at MIA since circa 1982.
BellSouth has had knowledge of said infrastructure and system since its inception. The
doctrine of laches is a bar to any and all claims of Plaintiff, given BellSouth’s approximate

twenty (20) year knowledge of the operatioﬁ of the system and provision of services now

ROBERT A. GINSBURG
Miami-Dade County Attorney
Aviation Division

P.O. Box 592075 AMF
Miami, Florida 33159-2075

D
Assistant County Attorney
Flonida Bar No. 87718
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a true and correct copy of the foregoing was mailed this / 9t/ day

of July 2004, to Martin B. Goldberg, Esq., Lash & Goldberg LLP, 1200 Bank of America Tower,
100 Southeast 2nd Street, Miami, Florida, 33131; Derian Denburg, Esg., BellSouth Corporation,
1155 Peachtree Street, Suite 1700, Atlanta, Georgia 30309-3610; Sharon Liebman, Esq., BellSouth

Telecommunications, Inc., 150 West Flagler Street, Suite 1910, Miami, Florida 33

David Stephen
Assistant County Attormney
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IN THE CIRCUIT COURT OF THE 11™
JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

BELLSOUTH TELECOMMUNICATIONS, GENERAL JURISDICTION DIVISION

INC., a foreign corporation,
CASE NO: 02-28688 CA 03

Plaintiff,

V.
NOTICE OF TAKING DEPOSITION

MIAMI-DADE COUNTY, a political
subdivision of the State of Florida,

Defendant.

TO: David Hope. Esq.
Assistant County Attorney
County Attorneys Office
P.O. Box 592075
Miami, FL 33158-2075

PLEASE TAKE NOTICE that the undersigned will take the deposition of the
foliowing party:

NAME: Corporate Representative(s) of MIAMI-DADE COUNTY, designated
pursuant to Rule 1.310(b)(6), Florida Rules of Civil Procedure, with
the most knowledge concerning (1) the identification of all persons
who have knowledge regarding any of the issues in this Jawsuit,
including, but not limited to, the County’s Answer to BellSouth's
Second Amended Complaint and the County's Affirmative Defenses;
and (2) for each person identified, the particular subject matter about
which the person has knowledge.

DATE: October 8, 2004 C{i

TIME: 1000am,

PLAINTIFF'S

PLACE. Lash & Goldberg LLP
100 S.E. Second Street, Suite 1200
Miami, Florida 33131

upon oral examination before Kresse & Associates, Inc., a Notary Public, or any other
officer authorized by law to take depositions in the State of Florida. The oral examination

WEesTON COPPORATE CENTER
SUITE 400

SUITE 1220 L G -~
100 SOUTHEAST 2vD S1PEET ASH& QOLDBERG.., 2502 WrstoN Roap

Miasti, FLORIDY 31131-2158 ATICRUEVS AT LAY FT. LaUDERDALE, FLORIDA 13451

BaNK OF AMERICA TOWER
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. will continue from day to day until completed. The deposition is being taken for the
purpose of discovery, for use at trial, or such other purposes as are permitted.

Respectfully submitted:

LASH & GOLDBERG LLP

1200 Bank of America Tower
100 S.E. 2™
Miami, Flo#
j3

14 e
oy T2l L
Martin B. Goldberg
Florida Bar Na. 0827029
Lawrence B. Lambert
Florida Bar No. 0032565

]

Dorian Denburg, Esq.

Florida Bar No. 350291

BellSouth Corporation

1155 Peachtree Street, Suite 1700
Atlanta, GA 30309-3610

Tel: (404) 249-2608 Fax: (404) 249-5664

Sharon Liebman, Esqg.
. Fla. Bar No. 0048828
BellSouth Telecommunications, Inc.
150 W. Fiagler Street, Suite 1910
Miami, Florida 33130
Tel: (305) 347-5570 Fax: (305) 375-0209

Counsel for Plaintiff, BellSouth Telecommunications, Inc.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct coy bof the faregoing served by
Facsimile and U. S. Mail on this 21% day of SeP er, 2004, to the’ e-ngdmed

/. Ve

addressee. M 0 /,1/ </

—p—

Lawrence B. Lambert

In Accordance with the Americans with Disabilities Act of 1990 (ADA), disabled persons who,
because of their disabilities, need special accommodation to participate in this proceeding shall
contact the Attorney ADA Coordinator, Martin B Goldberg, at telephone number 305/347-4040 or
telephone voice/TDD 1/800/955-8770, via Florida Relay System, not later than five business days
prior to such proceeding.
cc: Kresse & Associates (Court Reporters) - Tel: 305/371-7692 Fax: 305/371-3525
5 |

4

Bamk OF AMEepica TOwEP WESTON CORPORATE CENTER
SUITE 1200 SUITE 400
100 SOUTHEAST 2ND STREET LASH &GOLDBERGLLF 2700 WEsTON Ruap
Mramit, FLORIDA 33171-2138 TIERDS AT LA FT LaUDERDALE FLORIDA 33311
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