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. IN THE CIF,CUIT COURT OF THE ELEVENTH JUDICIAL C I R C U I T  
IN AND FOR MIAMI-DADE COUNTY, FLORIDA 

GENERAL XJRI S PI CT I ON D IV I S I nN 

CASE NO. 02-28688 CA 03  

BELLSOUTH TELECOMMUNICATIONS, 
INC - , a foreign corporation, 

F l a i n t i f f ,  

VS. 

MIAMI-DADE CWJNTY, 3 
p o l i t i c a l  subdivision o f  the 
State of Florida, 

Defendant .  

DEPOSITIOM 

OF 

MAURICE JENKINS 

Suite 1 2 0 0  
100 Southeast 1st Street 

Miami, Florida 
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AP P EARANC E S 

For the Plaintiff: 

MARTIN B. GOLDBERG, ESQ. 
Lash & Goldberg, LLP 
S u i t e  1200 
100 Southeast 2nd Street 
Miami, Florida 33131 
305-347-4040 

and 

Dc7F.IAP-J DENBUF.G, ESQ. 
Be l lSou th  C o r p o r a t i o n  
S u i t e  1700 
1155  P e a c h t r e e  Street 
A t l a n t a ,  Georg ia  30303 
4 0 4 -2 4 9-2 6 0 8 

For t h e  Defendant :  

DAVID STEPHEN HOPE, ESQ. 
Miami Dade County Attorney's Office 
PO Box 592075 
Miami F l o r i d a  33153-2075 
305-876-7040 

( E x h i b i t s  CR-1, Second Amended Cclmplaint; CP.-2, Answer 

and Affirmative Defenses; and CP,-4, N o t i c e  of T a k i n g  

D e p o s i t i o n  were pre-marked . )  
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THEP,EUPON : 

MAURICE JENKINS, 

a w i t n e s s  named i n  t h e  n o t i c e  h e r e t o f o r e  f i l e d ,  having  

been f i rs t  d u l y  sworn, deposes  and s a y s  a s  fo l lows :  

DIRECT EXAM I NAT I ON 

BY MF . Gl_7LDEERG: 

Q. You've been sworn, MI. J e n k i n s ,  and j u s t  f o r  

p u r p o s e s  of t h e  r e c o r d ,  can  I j u s t  ask you t o  s t a t e  your  

f u l l  name and spe l l  your l a s t  name f n r  t h e  cnurt 

reporter, p l e a s e .  

A. Maurice J e n k i n s ,  J-e-n-k-i-n-s. 

Q.  A l s o  for c l a r i t y  of the record, j u s t  t n  make 

s u r e  everybody who reads t h e  t r a n s c r i p t  knows who we a r e ,  

I'm Martin Goldberg,  Law Firm of Lash & Goldberg,  

r e p r e s e n t i n g  t h e  p l a i n t i f f ,  Be l lSou th  T e l e c m " n i c a t i o n s ,  

I n c . ,  and we're here i n  t h e  case a g a i n s t  Miami-Dade 

County. 

Also  p r e s e n t  i s  David Hope, A s s i s t a n t  County 

Zlttorney on b e h a l f  of t h e  County. 

And M r .  J e n k i n s ,  I assume you are appearing 

today as t h e  corporate  r e p r e s e n t a t i v e  p u r s u a n t  t o  t h e  

m t i s e  of t a k i n g  d e p o s i t i o n  t h a t  was i s s u e d  f o r  t o d a y ' s  

ja te ;  i s  t h a t  c o r r e c t ?  

A.  Yes, sir. 

Q. Let m e  show you, just to s t a r t ,  what I ' v e  

KRESSE & ASSOCIATES, I N C .  
( 3 0 5 )  371-7692 
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marked as Plaintiff's Exhibit CR-4 and a s k  YOU, is that 

the notice of taking deposition that you are appearing 

pursuant to as the County's corporate representative? 

A. Yes, sir. 

Q. Now, you've been deposed before i n  your career, 

cor  r e r t  ? 

A. Yes, sir. 

Q. In fact, I took your deposition in another 

mntsxt earlier in this litigation, mrrect?  

A. Yes, sir. 

Q. S o  I knclw that you know the rules of 

engagement, sn to speak, and hnw depcsitims Dperate. S n  

let me just go right to a succinct question for you and 

that is to again remind you that if any question I a s k  

ynu appears to you tc be, you knnw, cnnfusing nr 

ambiguous os you do not understand the question, please 

tell me t h a t  so that I can rephrase the question and that 

you'll have a complete understanding of th9 questicln 

before you answer it. Is that okay with you? 

A. Yes, sir. 

Q. So given that instruction, can we agree that if 

you do answer a question in this deposition, we all in 

the room, and the Court or a jury, should they review the 

:ranscript, can assume that you understood the question 

x f o r e  you answered it? Is that fair? 

KRESSE & ASSOCIATES,  I N C  - 
( 3 0 5 )  371-7692 

PSC 5350 
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A. Yes, sir. 

Q. I showed you what's been marked as CR-4. That 

is the notice of taking deposition. And I'll summarize, 

but it is directed to the corporate representative of 

Miami-Dade County with the most knowledge concerning two 

afeas. One, the identification of a l l  persons who have 

knowledge regarding any of the issues in this lawsuit. 

And two, for each person that's identified, the 

particular sub-~ect matter abnut which the person has 

knowledge. Do you agree that that's what the notice 

calls for- today in summary? 

A. Yes, sir. 

Q. Can you t e l l  me how it is that you came to be 

designated as the corporate representative for the County 

fnr p u r p s e s  of this deposition this mcrning pursuant to 

E:.: h i h i t C R - 4 ? 

A. In reading the notice of taking deposition, I 

reviewed the document, and the person that you are asking 

€or to be able to provide said information, I deemed that 

was most suited t o  do so. 

Q. When did you f i rs t  review this document, 

;ay, and designate y o u r s e l f  as  the corporate 

:epresentative? 

A. I don't know exactly when I looked at it 

lay have been l a s t  week. And I finalized that I was 

as you 

r t  

KRESSE & ASSOCIATES, I N C .  
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going  to do that Monday. 

Q. 

A. Yes, s i r ,  I ' m  sorry. Monday, October the 3 r d ,  

Monday being of this week?  

I helieve. Whatever that date was. 

Q. F i v e  days  ago, I guess is what y o u ' r e  saying. 

We're here rL\n Friday October 8 ,  correct? 

A. Yes, sir. 

Q. Who gave  you a copy of the notice of taking 

depcsltlcn s o  that you would then, as you say, review it 

and designate y o u r s e l f ?  

A. My county attorney. 

Q. Mr. Hope, sitting next to you? 

A. Yes, sir. 

cs.  Before designating yourself as the corporate 

representative did you consult with anybody else at the 

C o u n t y  with respect to who s h o u l d  appear p u r s u a n t  to this 

notice? 

A. Yes, sir. 

Q. 

A. 

Q. Who is that? 

A. Pedro Garcia. 

12. Anybody e lse?  

A. 110, sir. 

Q. When you spoke  to Mr. Garcia, was t h a t  by phone 

Who did you consult with? 

I spoke with m y  chief of telecommunications. 

KRESSE & ASSOCIATES, I N C .  
( 3 0 5 )  371-7692 
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c1r in p e r s m ?  

A. In person. 

Q. Who was present other than you and Mr. G a r c i a ?  

A. Mysel f ,  Mr. Garcia and my attorney. 

Q. Again, Mr. Hope? 

A. res, sir. .. 

MR. GOLDBERG: Mr. Hope, let me just l o o k  

for some guidance from you. Will you claim that 

that conversation is privileged n r  not 

privileged? 

MR. HOFE: Privileged. 

BY- MF:. G~LDEEFIZ: 

Q. Approximately how long did t h a t  meeting last? 

A. Maybe a half hour or so, 45 minutes tops. 

12. D i d  you make any nntes in that meeting to 

prepare f o r  this deposition today? 

A. 140, sir. 

Q. Have yeu made any notes 31: prepared any 

documents in preparation for this deposition today? 

A. No, sir, I have not. 

(1. S n  cnming here tn  respond to questions pursuant 

to this notice of taking deposition, is it fair to say 

that you've brought yourself and your  memory and 

k n n w l ~ d g ~  and nethrng else? 

A. Yes, sir. 

-~ 

KRESSE & ASSOCIATES, INC. 
( 3 0 5 )  371-7691, 

PSC 5353 
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Q. And your memory o r  knowledge as t o  this issue 

has only been supported by one meeting with Mr. Garcia 

for abou t  one half h o u r ,  45 minutes; is that fair to say?  

MR. HOPE: Objection to the form. 

BY MR. GOLDBERG: 

Q. Ynii c m  still answer. 

A. No. 

Q. No? 

A. No, n n t  f a i r  tn s a y .  

Q. Why is it not fair to say? 

A. In reading  the documentation for what you'r-e 

asking f n r  and having been invnlved with said subject 

matter, I believe I could provide s a i d  information. 

Q. Let me show you what I've marked as Exhibit 

C R - 1 ,  and I'll 31ve a COPY t n  Mr. HQFP fnr the r emrd .  

And let me represent to you as you read it that it is a 

copy of the second amended complaint filed in this case 

by the plaintiff, BellScuth Telecommunlcatlms. you 

agree with that? 

A. Yes, s i r .  

Q. I have a series of questions within the scope 

of this deposition that I'm p i n y  to ask you to refer to 

t h i s  document for, so why d o n ' t  I start by a s k i n g  you t(2 

t u r n  to page 3 of the document. 

d i r e c t  your attention to the top of page 3, paragraph  8 .  

Particularly I want to 

- 

KRESSE & ASSOCIATES, I N C .  
( 3 0 5 )  371-7692 

PSC 5354 
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EQ you see that? 

A. Y e s ,  sir. 

Q. Would you agree with me that that paragraph 

cutlines a portion of the county charter that essentially 

says, "The County shall not operate a telephone utility 

to serve any territory in the cmnty which is being 

s u p p l i e d  with a similar service except by a majority v o t e  

of its qualified selectors?" Would you agree with that? 

MF. HOPE: Objectinn to fnrm. 

THE WITNESS: Yes. 

BY MR. GOLDBERG: 

Q. And you understand a large, mains issue in t h i s  

lawsuit is this charter's application t o  the operation of 

the telecommunication facility at not o n l y  the Miami-Dade 

"nunty A i r p r t ,  b u t  any other county-owned airpnrt? Jh 

you understand that that's an issue in this case? 

MR. HOPE: Objection to form. 

THE WITNESS: Yes .  

3Y MR. GOLDBERG: 

Q. C o u l d  you identify for me the persons at the 

:ounty who have knowledge regarding the charter's 

ipplisation to t h e  operations of t h e  telecommunications 

f a c i l i t y  at the Miami-Dade County Airport and o t h e r  

munty-cwned airports. 

A. I'm sorry, could you repeat that question? 

KRESSE C ASSOCIATES, INC. 
( 3 0 5 )  371-7692 

PSC 5355 
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Q. I'm going to ask the court reporter to read rt 

back. That's easier for me. 

(Thereupon the requested portion of the 

record was re-read by the court repor%er.) 

MR. HOPE: Objection to form. 

THE WITNESS: You have Pedrn Garcia, Ann L e e  

from the aviation department. 

BY M R .  GOLDBERG: 

(2. Ann? 

A. L e e .  

Q. L-e-e? 

A. L-P-P, right. She is with o u r  standards and 

compliance unit. And there's another gentleman from 

the -- a previous assistant director that we had that was 

with the ~ ~ l i c e  department. I believe he has since 

retired and I've forgotten his name. 

Q. Any other persons? And then I'll follow up 

trice Y C U ' L ~  d5ne. 

A. No, that should take care of it. 

Q. Let's just go back then and talk about the 

three individuals you identified. Pedro Garcia -- and I 

know we've gone over this before, but if you'll just 

indulge me just because this is a new transcript. 

A. Okay. 

Q. What is Mr. Garcia's position at the airport? 

KRESSE & ASSOCIATES, I N C .  
( 3 0 5 )  371-7692 

PSC 5356 
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Q. And again, he is the per son  -- actually, the 

He is my chief of telecommunications. 

only person you met with in preparation for this 

deposition this morning, correct? 

A. Yes, sir. 

Q. NOW, for Mr. Garcia, what particular subject 

matter does he have knowledge about concerning the 

charter’s application to the operations of the 

telecomunicatlons facility? 

A. He is familiar with o u r  shared tenant services, 

our telecommunications infrastructure and the work that 

n u r  te1ecan”mnlcatlQns unit prcvides tn clur airpnrt 

u s e r s .  He was a l s o  at one point in time employed by 

BellSouth, as well as employed by the main county IT 

department within their telecclm unit. 

Q. Are you aware whether he has any particular 

knowledge about the charter, the county charter and 

particularly the pcrtion I read tc you earlier in this 

deposition at paragraph 8 of the second amended 

comp 1 a in t ? 

A. That I’m not sure. 

Q. SO am I correct in saying -- you say you’re not 
sure, h u t  also -- you don’t know what knowledge he has? 

A. Cor rec t ,  I don’t know what knowledge he has.  

Q. Let me yo to Ann Lee. You mentioned that she’s 

. . . . . . . - _. . . . .. . . . - . - - . - . . 

KRESSE & ASSOCIATES, I N C .  
( 3 0 5 )  371-7692 
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in the standards and compliance unit. What is her tltle? 

A. She is the manager of standards and compliance. 

0. Does she report to you? 

A. No, she does not. She  reports to the director. 

Q .  Can you explain briefly what the standards and 

compliance unit is responsible fcr a t  the airport? 

A. That unit is responsible for establishing OD's, 

what we deem to be operational directives policy in 

regards t n  funrtinns and cperations at MIA and the 

airports as per county standards as written in the county 

operational directives that the County issues. They're 

respcmsible fo r  writing new ones, developing them, making 

sure those operational directives are met and update them 

accordingly. 

She  was also instrumental as we worked on 

putting the new package tclgether that we negotiated when 

the shared tenant services buyout of Nextira came into 

p l a y .  

Q. With respect to Ms. Lee, do you know the 

particular -- anything about the particular knowledge ,she 

ias concerning the charter's application to the operation 

2f the telecommunications facility at MIA? 

A. The exact particular knowledge, no, sir, I do 

1at.  

Q. But my question again was identify persons with 

KRESSE & ASSOCIATES, I N C .  
( 3 0 5 )  371-7692 

PSC 5358 



Page 13 

b 

7 

8 

s 
1 0  

11 

12 

1 5  

16 

17 

18 

19 

2 0 

23 

2 4  

2 5  

knowledge of the charterer's application to the 

telItcl~mmuniI_aticins facility at MIA. Is there something 

about the charter combined with your telecommunications 

business out there that led you to designate her in 

r e sponse  to my question? 

A. Looking at the questinn and knowing that she 

w a s  with audit management and she h a s  been with the 

County, I looked at that, she and Mr. Garcia would have 

kncwledge r ega rd ing  the charter that applies to this 

lawsuit or to your question. 

(2. Do you know how long approximately, not holding 

ynu t c  a p a r t i c u l a r  mnnth, Ms. Lee h a s  heen at the 

airport? 

A. Exactly s u r e ,  no, I do not. 

Q. But she was there, a c c m d i n g  to your testimony, 

at least back in January, in or about January of 2002 

when the County purchased the assets of Nextira; is that ,  

fair to say? 

A. Yes, s i r .  

Q. NOW, the l a s t  person you attempted -- 

A. I'm sorry. Tom Arnold was h i s  name. 

Q. The last person? 

A. L ~ S .  Took a while. Tom Arnold.  

Q. That saves my time trying to refresh your 

_ _  

r e c o l l e c t i o n .  Tell me who Tom Arnold is and what his 

KRESSE C ASSOCIATES, I I JC.  
( 3 0 5 )  371-7692 

PSC 5359 
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position was at the airport, because you've previously 

testified he  has left. 

A. Correct. He was with the police department. 

HE! came over to the aviation department. He was an 

assistant director. He worked within the standards 

operations area. And one of his responsibilities was 

looking at or evaluating the Nextira contract, its 

operations, a lot of its activities and very key and 

instrumental in recommending that wo 3~ fcbrward with a 

new contract and buyout of Mextira. 

Q. In doing s o ,  were you aware that he has any 

knnwled3e nf n r  had knowledge at the time of the portion 

3f the county charter that is at paragraph 8 on page 3 of 

the complaint? 

A. Nn, sir, it wnuld he an assumpticn. 

Q. So you don't know? 

A. No, I do n o t .  

Q .  Ilirecting your attention to page 3, 

3aragraph 11, this paragraph says, in summary, that the 

:ounty is operating a telecommunications company and is 

:hus subject t o  regulation by the FPSC, which is the 

'lorida Fublic Service Commission with respect to the 

'nunty's offering two-way telecommunication services to 

he p u b l i c  for hire. 

What individuals at the County have  knowledge 

KRESSE & ASSSCIATES, INC. 
( 3 0 5 )  371-7692 

PSC 5360 
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regarding the County's relationship with, in this 

context, the FPSC? 

A. With the Florida Public Service Commission, it 

would he Pedro Garcia. We d e a l  with William Texidor. 

And that's within the aviation department. 

Now, the Cnunty has an IT and a 

telecommunications unit. I would assume that they have 

some involvement with the PSC as well, given that t hey  

de31 with radios and two-way communicatinn devrces. 

Q. Let's start with the aviation department. 

Obviously, we've gone over Mr. Garcia. Who is William 

Texidcr and hnw dc ycu spell his last name? 

A. Last name is T-e-x-i-d-o-r. He is one of our 

supervisors within what we call our technical shop.  They 

nanage radig infrastructure as well as snme level of 

telecommunications and other technical components as it 

3ppl ies  to technology and telecommunication. 

Q. And why do you list him as having knowledge of 

zegulation by the FPSC? 

A. A majority of his work that he does, especially 

iealing with two-way communications, such as 800 MHz 

:adio, 400 MHz, the IVHS Sunpass-type, requires licensing 

tnd interaction with the Public Service Commission to 

!nsure that we a r e  in compliance similar to that to o u r  

ailio station that we also have. 

KRESSE & ASSOCIATES, I N C .  
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Q. Qther than Mr. Garcia and Mr. Texidor, are 

there any other persons within the aviation department 

t h a t  have knowledge regarding the airport's relationship 

with the Florida Public Service Commission? 

A. No, sir, not that I ' m  aware of. 

Q. Now, you briefly mentioned that there may be 

others in the County. What did you mean by that? 

A. The County has an IT department that's called 

ETSD, the Enterprise Technnlogy Services Department, and 

that department provides a lot of information technology 

and telecommunications services to other county 

departments and ccunty facilities. And that's their core 

c r u x ,  that's what they do. 

Q. Where is that department located? 

A. Miller -- Galloway which is Snuthwest 

87th Avenue and Miller, which is Southwest 56th Street, 

they're r i g h t  there on the corner. 

(2. De they have a particular rcutine ccmmunlcation 

dith Florida Public Service Commission that you know 

3bout7 

A. None that -- not that I would know about. But 

:hey would have to, given cell sites, two-way radios, 

ither telecommunications services that they provide or 

:hey perform f o r  t h e  i-ounty facilities, they would have 

:o. 

- ~~ 

KRESSE & ASSOCIATES, INC. 
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Q. DG you know who heads up that unit? Or, I 

should say, the department, since you labeled it a 

department. 

A. Right. The department. A gentleman by the 

name of Ruben Lopez. 

(2. Does Mr. Lopez have any knnwledge of t h e  

telecommunicatisns operation facility at Miami 

Intsrnational Airport? 

A. I'm nclt sure. It would depend nn debriefing by 

staff or discussions, but I'm not sure. 

Q. Let me direct your attention to page 4 of the 

cnmplaint. Specifically paragraph 14. One of tho issues 

in this lawsuit as is stated in paragraph 14, BellSouth 

contends that by operating a, quote, unquote, 

telecnmmunicatims company, the County is therefore 

operating a, quote, unquote, telephone utility. In t h e  

County's answer in this case the County has denied that 

ccntention by BellSouth. 

With that background, I wanted to ask you what 

persons have knowledge as to the County's denial of 

BellSouth's contenticn in paragraph 14? 

A. Well, you have Fedro Garcia. That would be it. 

The halance I would have to leave to legal 

representatives. 

Fardon the uninitiated, but what is "a fortiori 
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c jpara t ing  a t e l e p h o n e  u t i l i t y , "  what i s  t h a t ?  

Q. For purposes of t h i s  d e p o s i t i o n  w e ' l l  j u s t  

leave i t  a s  legalese, which i s  why I s u b s t i t u t e d  t h e  word 

" t h e r e f o r e . "  So t h a t  w i l l  t a k e  care  of  t h a t .  

A. Thank you. 

Q. No problem, but thanks for a s k i n g .  

A.  Does that coun t  i n  scrabble i f  I u s e  i t?  

Q. I t  may. 

ME. G0Lt)EERG: P n r i a n ,  dnes t h a t  c c u n t  in 

Scrabble? 

MS. DENBURG: You b e t .  

BY MR. GC)LDEERG: 

Q. So o t h e r  t h a n  Pedro G a r c i a ,  t h e r e  a r e  no o t h e r  

persons with knowledge a s  t o  t h a t  i s sue?  

MR. HQPE: O b j e r t l r ~ n  t o  t h e  f c r m .  

THE WITNESS: No, s i r .  

MR. GOLDBERG: What's t h e  o b j e c t i o n  t o  form, 

please,  so I can -- i f  you have an  o b j e c t i o n  t o  

my form, I'll want you t o  j u s t  t o  t e l l  m e  what it 

is  s o  perhaps I can rephrase t h e  q u e s t i o n .  

ME. HOPE: Oh, s u r e .  That you stated -- 

basically you l e d  h i m  i n  t e r m s  of t h e  answer. 

Instead of a s k i n g  h i m  a r e  there any other people 

w i t h  knowledge, you i n s e r t e d  what the answer was, 

w h i s h  i s  a leading q u e s t i o n .  
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BY M R .  GOLDBERG: 

Q .  You previously identified Fedro Garcia as  

having knowledge as  to the issue outlined at 

paragraph 14. Are there any other persons with 

knowledge? Yes or no, and then you can explain if you 

need to. 

A. No. 

Q .  Let me direct your  attention now to page 7 of 

the cnmplarnt, and particularly I'm going to refer to 

paragraphs 25 through and including 27. Let me know wher 

you've hail an opportunity to get there. 

A. Okay. 

Q. Correct me if I'm wrong, but paragraphs 

25 through 27 relate to and discuss the County's purchase 

in or a h u t  January of 2002 of the assets of Nextira; is 

t h a t  correct? 
-. - A. ies, sir. 

Q. And, 2mong ether things, at that time period 

:he County acquired title to Msxtira's telecommunication 

facilities; is that correct? 

A. Yes, s i r .  

Q. What individuals at the County have knowledge 

rith respect to the County's purchase or entry into the 

ion-exclusive telecommunications data network and shared 

iirport services management agreement with Nextira, 

KRESSE & ASSOCIATES, INC. 
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again, in January, 2002?  

A. Fedro Garcia, Ann Lee, the department's 

contract section. And the manager of that section is 

Delmar Whittington -- I'm sorry, was Delmar Whittington. 
It's probably going to be Marie C l a r k .  

Q. What is that name? 

A. Marie C l a r k .  That's it. 

Q. So other than Mr. Garcia, Ms. Lee and the 

department's -- this department that ynu mentinned with 

either Ilr. Whittington or Ms. Clark, are there any other 

persons with knowledge? 

A. Nn, s i r .  

Q. NOW, just f o r  purposes of the record, I want to 

make sure we have an accurate transcript here, I would 

l i k e  ~ R U  t n  include ynurself -- cr are y ~ u  including, let 

ne ask, are you including y o u r s e l f  in responding to these 

quest ions ? 

A. Yes, sir, I am. 

Q. So we can assume if you have not specifically 

stated your  name and that you have knowledge as to these  

issues, you have purposely not included yourself; is that 

f a i r ?  

MR. HOPE: Objection to form. 

THE WITMESS: If you're asking me shou ld  my 

name be included in the majority of the 

~ 
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individuals you're asking about f o r  the last f o u r  

questions or so, y e s ,  my name should be included. 

Bi' ME. GOLDBERG: 

Q. They s h o u l d ?  

A. Yes. 

Q. Sn let's j u s t  3r=l back. Your name should be 

included with respect to t h e  charter's application to t h e  

te1ecw"mnications facilities at Miami-Dade County? Yes 

cbr nn, I'll as): each cne. 

A. Y e s ,  s i r .  

Q. And should your name be included as a person 

with kn~lrrld3~ w i t h  respect to the secGnd area I asked 

you about, which is the County's relationship with the 

Florida Fublic Service Commission? 

A. Y e s ,  sir. 

Q .  While we're on that issue, what is the basis of 

your knowledge with respect to the County's relationship 

Mith the Flclrida Public Service Commissil=ln? 

A. Conversation with the Florida Public Service 

Somission. Just conversations I've had. 

Q. With respect to the third issue I a s k e d  you 

3Gout arising at paragraph 14 of the complaint, the 

'ounty's denial that by operating as a telecomminications 

:ompany it is a telephone utility, do you have knowledge 

jf that denial? 

KRESSE & ASSOCIATES, I N C .  
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A. I ' m  sorry, what page was that again? 

Q. Fage 4, paragraph 14. T a k e  your time. 

A. I need that question read back to me to make 

sure that -- 

Q. I'll rephrase it for you. The third issue I 

raised, I a s k e d  yclu to identify persons who had knowledge 

r e g a r d i n g  what is at paragraph 14, and that is the 

County's denial of BellSouth's contention in this 

paragraph that by nperating a telecommunications cnmpany 

the County is operating a telephone utility. 

Do you have knowledge of the reasons why the 

Cfzunty denied  that statement? 

A. No, sir, I do n o t .  

Q. And then the f r u r t h  issue that we're currently 

zn is the January ZOOZ e n t r y  by the County intn the 

3qreement with Nextira, and do you want to add your name 

to the list? 

A. Yes, s i r ,  I do. 

Q. What is the basis for Ann Lee's knowledge 

zegarding this agreement and the transactions that 

>ccurred in or about January 2002?  

A. Ann worked with us, she worked  with us, w i t h  

:he department in writing t h e  agreement, negotiating t h e  

igreement and getting it established. 

Q. Can you tell me what the basis of Delmar 
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Whittington's knowledge is? 

A. Well, his division is responsible for 

developing o r  writing the con%rac% documen%s that went 

o u t  to bid f o r  this project. 

Q. What's the name of that department again? 

A. Contracts, it's the rnntracts divisinn 

the aviation department. 

Q. Does he supervise that department? 

A. Can p u  -- p u  ran crnss h i s  name out. 

leave Marie Clark, H e  passed away two days ago. 

Q. Mr. Whittington passed away? 

A. Yes. Marie Clark is fine. 

Q. Marie Clark is -- 

within 

Just 

A. She's acting and she's been doing the majority 

zf the wnrklcad. 

Q .  Let me ask you w i t h  respect t o  Ms. Clark, do 

you know i f  she was personally involved in drafting the 

-ontracts or in the entry by the County into t h e  

3greement with Nextira in January ZOO:? 

A. She  had some involvement, y e s .  

Q. If I could d i rec t  your  attention to page 8 of 

:he complaint, specifically paragraph 28. Faragraph 28 

jays, "During 2001, the year prior to the County's 

icquisition and operation of the telephone utility at the 

iirports, the grass revenues for the provision of 

KRESSE & ASSOCIATES, IIdC.  
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telecommunications services to airport tenants totaled 

approximately $2,670,024 ." 
Did I read that correctly? 

A. Yes, sir. 

Q. What persons at the County have knowledge with 

respect tc the revenues generate? by the prnvision of the 

telecommunications services at the airport? 

A. It w o u l d  be Maria Perez, who is a supervisor in 

the telecommunisatinns unit, and Nextira, whn provided 

the billing or did the billing to the tenants for these 

services. 

12. What psiticn dres  Maria P e r e z  h o l d ?  

A. She's a supervisor. 

Q. Supervisor of the telecommunications unit? 

A. Right. She reports to Pedro Garcia. 

Q.  Is it part of her job responsibilities to deal 

dith the finances of the telecommunications services that 

3re offer-ed? 

A. Not directly the finances, but in coordinating 

ir facilitating work that's done or what was done by 

'Jextira normally went through her. S h e  had to review the 

m r k  requests, sign the Ipons or wIzr1: orders for the work 

:O be done, made s u r e  t h e  work was done, utilizing staff, 

;igned off that the wDrk was complete. And then from 

:here Nextira billed. 
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Q. So essentially s h e  is the person where all work 

that needs ta be done fur p u r  customers goes through; i: 

that f a i r  to say? 

MR. HOPE: Ohjection to the form. 

THE WITNESS: Yes, sir. 

BY MR. G17LDEERG: 

Q. H o w  about from a pure financial perspective? 

Is there  an accountant at the County, a controller, a 

finance clffllzer whc tracks the revenues and expenses 

generated by the clperation of the telecommunications 

services at the airport? 

A. I’m not sure. I mean, we have a finance 

iepartment that collects funds and collects revenues and 

lays bills. We do have a f i n a n c e  department responsible 

f o r  billing, collections. But the w a y  the contract was 

jtructured a t  the tims with Nextira, they billed the 

:enants or billed their customers for whatever services 

:hey provided  and they billed and they collected. 

Q. Do you have anybody in the finance department 

rho does or has knowledge of financial statements or 

ummaries of the revenues or expenses attributable to the 

slecommunications facility at the airport? 

A. Within the f i n a n c e  department I w o u l d  have to 

efer to the manager of  f inance .  

Q. Who is that? 
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A. That would be Zeke Orji. 

Q. Could you spell that, please. 

A. Abbreviated Zeke,  Z-e-be. It's Ezekiel, b u t  

let's go with Zeke. And Orji, 0-r-j-i. 

Q. Are there any other persons with knowledge 

regarding t h e  revenues generated by the 

telecummunications services at the airport other than the 

people you previously mentioned? 

A. N e ,  sir. 

Q. And we are not including you in that list? 

A. Right. Yes, sir. 

Q. I direct y e u r  attention te page 9, 

paragraph 3 4 ,  please. Paragraph 34 reads, "Thus, the 

Zounty never submitted an application to the FPSC to 

2btain a certificate cf public convenience and 

3ecessity. " 

MR. GOLDBERG: L e t  me a l s o  represent to you, 

Mr. Hope, and correct me if I'm wrung, that the 

C o u n t y  has admitted this statement in this case, 

that the County has never submitted an 

application to the FPSC to ohtain a certificate 

of public convenience and necessity. 

jY MR. IXJLDBERG: 

Q. With that background, my question is, within 

.he scope of this deposition this morning, which persons  

KRESSE & ASSOCIATES, I N C .  
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at the County have knowledge as to the County's decision 

not to submit an application to the FPSC to obtain a 

certificate of public convenience and necessity? 

A. You would have Maurice J e n k i n s ,  Pedro Garcia. 

That would be it. 

12. Let me specifically a s k  y ~ u ,  are therp any 

other individuals involved in the County's decision not  

to file for a certificate that are in the law department 

or that arc3 lawyers?  

MR. HOPE: Objection to the form. 

THE WITNESS: Please restate. 

(Thereupon the requested portion of the 

record was re-read Gy t h e  court reporter.) 

THE WITNESS: No, sir. 

BY MF.. GOLII,BEF,G: 

Q. So does David Hope, the individual sitting next 

to you, have knowledge regarding the County's decision 

not to submit an application to the FPSC to obtain a 

zertificats of public convenience and necessity? 

ME. HOPE: Objection to t he  form. 

THE WITNESS: I don't know. 

3 Y  MR. GOLDBERG: 

12. So a m  I co r rec t  in concluding, based on y o u r  

Iestimony today as the corporate representative, that the 

:tnly two people with knowledge of the County's decision 
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not to submit an application to the FPSC to obtain a 

certificate of public convenience and necessity are 

yourself a n d  Mr. Garcia? 

MR. HOPE: Objection t o  t h e  form. 

THE WITNESS: Yes, sir. 

MR. GOLDEEFG: Can I a s k  you to state what 

the basis is f o r  the objection to form? 

MR. HOPE: It was l e a d i n g  a g a i n .  

M E .  r33LPEEF.G: It was le3din5?? 

MR. HOPE: Y e s .  

MR. GOLDBERG : Okay.  

BY MR. GC~LDBERG: 

Q. With respect to that last question, 

Yr. Jenkins, did I suggest the answer to you OK did you 

answer cln ynur cwn and that was yaur cwn r e s p n s e ?  

MR. HOPE: Objection to the form. 

THE WITNESS: I answered the question as it 

was posed. 

3Y MR. GOLDBERG: 

Q. Did you understand the question? 

A. Yes, s i r ,  I answered it. Yes. 

Q. On that same page, page 3, let me direct your 

ittention to paragraph  35 and that paragraph, in summary, 

s t a t e s  that the commercial tenants to which the County 

:urrcntly offers and provides two-way telecommunications 

KRESSE & ASSOCIATES, I I J C .  
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services for hire at the airport include at least one 

hotel, several restaurants, retail shops and other 

commercial entities. And then the complaint states that 

a list of t h e  County's customers at a certain date is 

attached to the complaint. 

With that backgrnund and because that's an 

issue in the case, let me ask you within the scope of 

this deposition, what persons at the County have 

knowledge regarding the County's custnmers at the airport 

for telecommunications services? 

A. I t  would be myself, Maurice Jenkins, Pedro 

Garcia, NextiraQne, who is our management arm f o r  our 

telecommunications infrastructure. 

Q. Is there anybody else? 

A. NQ, sir. 

Q. Is there anybody else at the airport charged 

dith t h e  responsibility of overseeing your  customers, 

vhether t h e y  be airlines or these  commercial entities 

:hat are referenced in paragraph 2 5 ?  

A. Overseeing our customers? 

(2. Yes. 

A. No, sir. 

Q. Who at the County has knowledge of the currant 

.ist of customers at the airport, whether it be airlines 

lr the types of commercial entities denoted in 
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paragraph 35? 

A. Maria Ferez, my telecommunications staff has a 

direct list. And o u r  f i n a n c e  department, I believe, has 

a list of cur customers. 

Q .  Who at the finance department would be 

knowledgeable about- that_ list of customers? 

A. I would go with Zeke Orji. 

Q. Let me show you what I've already marked as 

I X - 2  for purposes of this deposition, hand a copy to 

Plr. Hope, and I'll represent to you, as you can read on 

the f i rs t  page of that document, that this is Miami-Dade 

Iznunty's answer and affirmative defenses th the second 

smended complaint in this case. Do you agree with that 

representation? 

A. Yes, sir. 

Q. Do you need to take a break? 

A. No. 

Q. Are you sure? 

A. Yes, I'm fine. Thank you. 

Q. Let me direct your attention to the second -- 

)age 3 of that document, particularly paragraph l?. At 

raraqraph 13 the County has stated in this lawsuit, and 

herefore it's an issue in this lawsuit, that it denies 

lroviding two-way t-elecommunicatinns services for hire a t  

he airports. Do you see that? 
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A. Yes, sir. 

Q. What persons at the County would have knowledge 

regarding the County's denial that it's providing two-way 

telecommunications services f o r  hire at the airport? 

A. Fedro Garcia. That would be it. 

(2. Ynu were not included in t h i s  answer, just to 

be clear? 
., - A. L ~ S ,  sir, I'm not to be inc luded .  

(2. Let me go t n  the next paragraph, paragraph 20 

on page 3. It saps regarding paragraph 38, "The County 

denies that BellSouth, number one, provides similar 

services as such services are defined by the charter to 

tenants at Miami International Airport." 

Who at the County would have knowledge 

regarding the Tounty's denial that BellSouth provides 

similar services as s u c h  services are defined by t h e  

charter to tenants at Miami International AiKpOIt? 

A. Y l ~ ' d  have Maurice Jenkins, Pedro Garcia. 

That's it. 

Q. What's the basis for your knowledge as to that 

issue as identified in paragraph 2 0 ?  

A. There are services that the department provides 

that BellSouth does not provide. 

Q. And that statement at paragraph 20 also says, 

"As such services are def ined  by the charter." Does the 
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charter define similar services or services? 

A. I'm n o t  s u r e .  I'd have to go b a s k  and look  at 

the charter. 

Q .  If I ask you to go back to the first exhibit I 

showed you, CR-1, which is the complaint, and take you 

back to the charter prnvisinns ci%d at page 3, 

paragraph 8, let me ask you, is there a definition of 

services or similar services in the charter? 

A. There's a statement Gf similar service, but 

there's no definition as to what a similar service is. 

0 .  Do you know why t h e  answer in this case states, 

"AS such services are defined by the charter," when 

there's no definition? 

A. It's subject to interpretation. But no. 

Q. No, you don't? 

A. No, I do not know what -- the question was what 

"similar services" meant .  I don't know what they mean. 

It's not d e f i n e d  a s  in -- what "similar service" i s  as 

stated in the charter. 

MR. GOLDEEFG: And let me just ask the court 

reporter to read back my last question and I'm 

ysiny to ask you to listen to it and answer that 

question because I don't think you answered that 

particular question. 

(Thereupon the requested portion of t h e  

- 
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record was re-read by the c o u r t  reporter.) 

THE WITNESS: No, I don't know what it 

means. It's j u s t  my interpretation based upon 

what I know Bel lSou th  provided a s  a 

telecamminications entity and the work that we 

provLded. 

BY MP, GOLDBERG: 

Q. Let me j u s t  yo back and ask you to look  at 

CF,-2, the answer in this case, paragraph 20. 

A. Yes, sir. 

Q. Which says specifically, "as s u c h  services," 

n a k i n g  referencp tn similar services, "are defined by t h E  

zharter." My question is, do you know why the answer in 

this case makes  that statement when the charter does not 

:ontain a definition of "similar services" or "servicesI1? 

E4R. HOPE: Objection t o  t h e  f o r m .  

THE WITNESS: No, s i r ,  I do n o t .  

3Y MI? . GC'LDEERG : 

Q. If I could, Mr. Jenkins please turn to page 4 

) f  the answer in this case penned by t h e  County. And 

,age 4, as yclu s e e ,  lzontains two affirmative defenses. 

s that correct? 
.I A. xes, sir. 

0.  Paragraphs 1 and 2 ?  

A. Yes, sir. 

- 
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'2. T h e  serond defense is entitled, "Latches ,  " 

which you'll see in the parentheses on that page. Can 

you identify for me -- let me ask you to t a k e  a second tc 

read that paragraph underneath, "Latches," No. 2, and let 

me k n o w  when you're done. 

A. Okay. 

Q. The first sentence of "Latches" says, "The 

County has operated a telecommunications data network anc 

shared airport tenant services infrastructure and system 

and provided such services at MIA since circa 1382. 

BellSouth h a s  had knowledge of said infrastructure and 

systems since the incepticn." And it goes on to make a 

legal conclusion. 

What individuals, which individuals at the 

Zliunty have knowlpd3e regarding the defense of latches 

ssserted by the County in this case? 

MR. HOPE: Objection to the form. 

MR. GOLDBERG: Before you answer that 

question, because I want to have a good record 

here, what's basis for the form objection? 

MP.. HOPE: That you stated that we've gone 

on t o  make in the answer a legal conclusion. 

3-f MR. GOLDBERG: 

Q. Let me rephrase the question then. With 

-espeut tu the second defense, latches, that the County 

KRESSE & ASSOCIATES, INC. 
( 3 0 5 )  371-7692 

PSC 5380 



4 

4 

1 

? 
L 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

13 

14 

1 5  

1 6  

1 7  

18 

19 

2 0 

2 1  

22 

-- 7 7  

24 

25 

Page 35 

has asserted in this case, which individuals at the 

County have knowledge regarding t h e  County ' s  defense of 

latches? 

A. We have myse l f ,  Pedro Garcia, Maria Perez was 

around during that time period. I think that's a b o u t  it. 

MF. Gt2LDEEFG: All right. At this time what 

I'm going to do is just t a k e  like a f i v e -  o r  

10-minute break  and I will go over my notes and 

SPP if I have any additinnal questions frsr p u ,  

if that's acceptable to you. 

(Recess in Proceedings.) 

BY ME. GOLDBEFG: 

Q. 

Mr. Jenkins? 

Are you ready to continue with your deposition, 

A. Yes, sir. 

Q. I'll remind you, y o u ' r e  still under oath. Is 

t h a t  cor P e c t ? 

A. Yes, sir. 

Q. One other issue that has a r i s e n  in this lawsuit 

is whether or not the airport or the County h a s  

partitioned its trunks at the airport, or otherwise known 

as its switch, telecommunication switch. Can you 

identify f o r  me the individuals that would have knowlpr;2ge 

as to that issue at the a i r p o r t .  

A. They would be Fedro Garcia and that would be 

KRESSE & ASSOCIATES, IWC. 
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Q. So just Mr. Garcia; is that correct? 

A. Yes, sir. I remember when you posed this 

question to me and I believe I said we did, but I was not 

sure, so I did inquire that we do partition our trunks. 

The most knowledgeable person would be Mr. Garcia. 

Q. Going back to your earlier deposition, my 

recollection is -- and this is in your deposition as 

cnrpnrate representative nf the County earlier -- my 

recollection was that you said that you did not believe 

that the trunks had been partitioned or switched, but you 

deren't sure, SQ that ycu did nnt give a definitive 

answer. Either way, are you stating today that you have 

subsequently learned that the County does partition its 

srunks cr the switch? 

A. I believe when I ran that by Mr. Garcia at one 

ioint he did say that the trunk is partitioned for the 

iotel and our netwcrk. 

MR. HOPE: And if I may, 1st me just go on 

the record and say that my recollection of what 

Mr. J e n k i n s '  statement to your question in the 

earlier deposition was that the airport did 

partition the t r u n k ,  but he wasn't sure and he'd 

have to see. 

MR. GOLDBERG: Fair enough. I think we all 

KRESSE & ASSOCIATES, I N C .  
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agree that he did not give a definitive statement 

in the last deposition. 

MR.. HOPE: True. 

MR. GOLDBERG: And that's one of the items 

,that was open and needed follow-up on by a new 

cnrprate representative. 

M R .  HOPE: That's fair. That's f a i r .  

BY MR. GOLDBERG: 

'2. En you knnw when the -- have you learned since 

the time of 'your last deposition when the County 

partitioned the trunks or the switch? 

A. Nc, sir. The exact period I d~ ngt know. 

Q. When is it that you had this conversation with 

Mr. Garcia where he advised you that the County does 

Fartitinn the trunks nr switch? 

A. I think it was when they -- in the last w e e k .  

I'm not sure exactly whish day. We were talking -- We 
were talking about something and it p p p ~ l  up. And t h e n  

I posed the question and he mentioned that we did. 

MS. DENBURG: I'm s o r r y ,  could you please 

repeat that. 

THE WITNESS: It was, I believe, one day 

last week. And we were talking, I'm not sure how 

it came up, and but he had mentioned it and it 

did dawn on me that that was a question that was 

KRESSE & ASSOCIATES, I N C .  
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posed by your counsel. 

MS. DENBURG: Thank you. I couldn't hear 

the answer. 

THE WITNESS: It clicked. I wanted to make 

sure I answered that. 

BY MI?. GOLDBERG: 

Q. When you asked Mr. Garcia about a week ago, was 

anybody else present at that time? 

A. I'm no+, sure, sir. I don't know. 

Q. Is it fair to say that since you've identified 

Mr. Garcia as the only person with knowledge as to this 

issue, in order tc get a deflnltlve answer frnm the 

County,  we need to talk to Mr. Garcia on that issue; is 

that a fair statement? 

M R .  HOPE: Qbjectinn tQ the fnrm. 

THE WITNESS: You would need to speak with 

Mr. Garcia or anyone from Nextira who is 

responsible for support services h c a u s e  they 

have been responsible and have been actively 

dealing with this s i n c e  1982 or prior. 

Q. B u t  anybody with Mextira is not a County 

employee, correct? 

A. Yes, sir. 

Q. Having s a i d  that, though, 1 s  there a particular 

per son  at Nextira that you understand to be knowledgeable 

KRESSE & ASSOCIATES, I N C .  
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about the partitioning or non-partitlonlng 5f the trunks 

or switch? 

A. Yes, sir. 

Q .  Who would that be? 

A. Pedro DeCammillo. 

(2. Pedrn, and can you spell the last name? 

A. Capital D, lower case e, C-a-m-m-i-1-1-e. 

I think something like that. 

MR. GOLDBERG: That  is all t he  questions 

that I have for you for the deposition today.  We 

won't ask what y o u ' r e  going to do afterwards, but 

before we conclude, nbv10us lp ,  Mr. Hope, you have 

the cpportunity to ask questions if you'd like. 

M R .  HOPE: No questions. 

MI?. GOLDBEE?G: Mr. H n p  h a s  stated he does 

not have any questions. So, Mr. J e n k i n s ,  as I 

advised 'OU at the conclusion of an earlier 

deposition, 

reading of this deposition or to read the 

transcript of your deposition to ensure its 

accuracy. Would you like t o  read? 

p u  have an cpportunity to waive 

ME. HOFE: He'll read. 

MF.. GOLDBERG: So the c o u r t  reporter will SO 

note that and deal with M r .  Hhpe and ycurself nn 

that issue. I will not be involved. 

KRESSE & ASSOCIATES, I N C .  
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Any other comments for the record, Mr. Hope? 

MR. HOFE: No. 

M R .  GOLDBERG: Dorian,  i s  there anything 

from your end? 

MS. DENBURG: No. 

M R .  GOLDBERG: Mr. Jenkins, I've asked you a 

number of questions during t h i s  deposition, 

before we conclude, and upon reflection is there 

any answer that you'd l i k e  to change, amend or 

modify at this time? 

THE WITNESS: No, sir. 

MR. GOLDBERG: With that, thank you for 

appearing. 

We'll go o f f  the record. 

(Thereupon, the deposition was 

concluded.) 

MAURICE JENKINS 

Sworn t o  and subscribed before 
me t h i s  day of , 20  - 

Notary Public in and fur 
t h e  State of Florida at Large. 

. - . _  - ,. . .,. .I -. . .. - - . _. 
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C E R T I F I C A T E  OF NOTARY 

STATE OF FLORIDA ) 

COUNTY @F DADE 1 
ss 

I, STACEY STOKES, a Shorthand Reporter and Notary 

Public in and for the State of Florida at Large, 

hereby certify that I did report in shorthand the 

deposition of MAURICE J E N K I N S ,  a witness called by the 

Plaintiff in the almve-styled cause; that the witness was 

first duly sworn by me; that the reading and signing of 

the deposition were n o t  waived by the witness; that the 

foregoing pages, nudered from 1 to 40, inclusive, 

constitute a true record. 

do 

I further certify that I am not an attorney or 

counsel sf any of the parties, nor related to any of the 

Fartles, n1.r financially interested in the action. 

WITPIESS my Hand and Official S e a l  this 19th day of 

My Commission # DD111704 
Expires May 6, 20064 
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1 

IN THE CIRCUIT COURT OF THE 11TH 

DADE COUNTY, FLORIDA 

GENERAL JURISDICTION 

JUDICIAL CIRCUIT IN AND FOR MIAMI- 

CASE NO. 02-28685 CA (03) 

BELLSOUTH 
TELECOMMUNICATIONS, INC 

Plaintiff, 

v. 

MIAMI-DADE COUNTY, a political 
subdivision of the State of Florida, 

Defendant. 
I 

AND FOR ISSUANCE OF WRIT 

Plaintiff, BellSouth Telecommunications, Inc. (’BellSouth”), files this Second 

Amended Complaint for Declaratory and Injunctive Relief and for issuance of a Writ of 

Mandamus against Defendant, Miami-Dade County (the “County”), and alleges 

JURISDICTION AND PARTIES 

-l, BellSouth brings this action for declaratory and injunctive relief pursuant to 

Chapter 86 and Section 26012(3), Florida Statutes (2002), based upon the County’s 

violation of The Home Rule Amendment and Charter of Miami-Dade County, Florida ( the  

“Charter”) as well as t h e  County’s violation of Article VIII, Sections 6(a) and 6(e) of the 

Florida Constitutim of 1985, which incorporate certain prior provisions of the Constitution 

. 

of 1885, as amended 
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2 BellSouth further brings this action for issuance of a Writ of Mandamus to 

compel the County to perform its ministerial obligation pursuant to Chapter 364 of the 

Florida Statutes, and its accompanying regulations as set forth in the Florida Administrative 

Code governing the regulation of telecommunications companies. 

3 

4. 

BellSouth IS a Georgia corporation doing business in Miami-Dade County 

BellSouth is a local exchange telecommunicatlons company, as defined in 

Chapter 364, Florida Statutes 

5 Pursuant to its Certificate of Public Convenience and Necessity issued by the 

Florida Public Service Commission ("FPSC"), BellSouth "offer[s] two-way 

telecommunications Service to the public for hire , . . by use of a telecommunications 

facility" within its service area in Florida, including Miami-Dade County. 

6. The County is a political subdivision of the State of Florida and is located in 

Miami-Dade County. e 
7. The County "offer[sJ two-way telecommunications service to the public for hire 

. by use of a telecommunications facility." at Miami International Airport ("MIA") and other 

general aviation airports within Miami-Dade County, including Kendall, Tamiami. 

Homestead and Opa-Locka (the "Other Airports) (collectively MIA and the Other Airports 

may be referenced as, "airports") 

2 
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FACTUAL ALLEGATIONS 

A. THE LEGAL FRAMEWORK 

8% Section 1.01(A)(14)(b) of the Charter states: 

The county shall not operate a . . telephone utility to serve any 
territory in the county which is beinq supplied with a similar service 
except bv a maioritv vote of those qualified electors voting in an 
election held not less than six (6) months after the Board has 
passed an ordinance to that effect by a two-thirds (213) vote of the 
members of the Board present Such ordinance shall contain 
information on cost, method of financing, agency to regulate rates, 
agency to operate, location and other information necessary to 
inform the general public of the feasibility and practicability of the 
proposed operation. (Emphasis added). 

9 A "telephone utility," as used in the Charter, is a "Telecommunications 

Company" as provided in Section 364.02 (1 3), Fla. Stat. and the regulations promulgated 

there under. 

10. Section 364.02 (13). Fla. Stat, defines a Telecommunications Company, and 

@ thus a telephone utility, as: 

13) "Telecommunlcations company" includes every 
corporation, partnership, and person and their lessees, 
trustees, or receivers appointed by any court whatsoever, and 
every political subdivision in the state, offering two-way 
telecommunications service to the public for hire within this 
state by the use of a telecommunications facility. (Emphasis 
added), 

11 The County, a political subdivision, is operating a Telecommunications 

Company and is thus subject to regulation by, and the exclusive jurisdiction of, the FPSC 

with respect to the County's offering two-way telecommunications services to the public for 

hire, 

3 
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12 Rule 25-9.002 of the Florida Administratlve Code, governing the FPSC's 

regulatory authority, defines the terms "utility" or "public utility" as follows, 

"For the purposes of these regulations the following definitions 
shall apply . (2) Except where a different meaning clearly 
appears from the context, the word or words "utilrtv" or "public 
utility" as used in these rules shall mean and include all electric 
and gas utilities, water systems, wastewater systems, 
telephone companres and teleqraph companies which are, or 
may hereafter be ,  subiect to the jurisdiction of this 
Commission (Emphasis added) 

13 Moreover, Rule 25-4,003(10) of the Florida Administrative Code, governing 

the FPSC's regulation of Telephone Companies, provides t h e  following definitions: 

"Company , 'I "Te I ec om m u n i ca t i on s Company ,'I "Te I e p h one 
Company," or "Utility," These terms mav be used 
interchanqeably herein and shall mean "telecommunications 
company" as defined in Section 364.02(12) [sic], Florida 
Statutes (Emphasis added) 

14. By operating a "Telecommunications Company," the County is a fortior/ 

operating a "Telephone Utility." 

15 Before the County can operate a telephone utility in a territory within the 

County where similar servrces are already supplied, the Charter requires the Board of 

County Commlssloners ( the  "Board") first to pass an ordinance by 213 vote of the members 

of the Board present, and to obtain the approval of a majority of the qualified electors in 

Miami-Dade County 

16. In addition to the requirements imposed by the Charter, the Board's authority 

to authorize the provision of telecommunications services to the public for hire is further 

circumscribed by general law which ekplicitly grants the FPSC exclusive jurisdiction over 

the regulation of such services 

4 
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17 The Florida Legislature, by general law, provided in 9 361.01(2) the following. 

It is the legislative intent to give exclusive iurisdiction in all 
matters set forth in this chapter to the Florida Public Service 
Commission in reaulatino telecommunications companies, and 
such preemption shall supersede any local or special act or 
municipal charter where any conflict of authority may exist 
(Emphasis added ) 

18. The County is presently operating a Telecommunications Company, as 

evidenced by its offering and providing telecommunications services, including shared 

tenant services, to airport tenants, the provislon of which are subject to regulation by, and 

the exclusive jurisdiction of, the FPSC. 

19 Section 364.339, governing the provision of shared tenant services (“STS”), 

states that “the [Florida Public Service] Commission shall have exclusive iurisdiction to 

authorize the provision of any shared tenant service whlch: 

(a) Duplicates or competes with local service provided by an 
existing local exchange telecommunications company: and 

(b) Effective January 1, 1996, is furnished through a common 
switching ar billing arrangement to tenants by an entity other 
than an existing local exchange telecommunications 
company ” (emphasis added) 

20. Pursuant to its authority under 5 364.339, Fla. Stat, the FPSC enacted a 

limited “Airport Exemption.” The “Airport Exemption” states: 

Airports shall be exempt from the other STS rules due to the 
necessity to ensure the safe and efficient transportation of 
passengers and freight through the airport facility. The airport 
shall obtain a certificate as a shared tenant service provider 
before it provides shared local services to facilities such as 
hotels, shopping malls and industrial parks, However, if the 
airport partitions its trunks, it shall be exempt from the other 
STS rules for service provided only to the airport facility. 
(Emphasis added). 
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Rule  25-24.580, F.A,C. 

21 As the plain language of the rule makes clear, the Airport Exemption does not 

grant the  County an exemption from the certification requirement applicable to all STS 

providers with respect to the County‘s provision of shared tenant services to facilities such 

as hotels, shopping malls and industrial parks 

22 As set forth below, the County offers shared tenant services to at least one 

hotel, to restaurants, to retail shops, and to other commercial entities which are “facilities 

such as hotels, shopping malls and industrial parks.” 

23 Article V111, Sections 6(a) and 6(e) of the Florida Constitution of 1985, 

incorporates certain prior provisions of the Constitution of 1885, as amended, that 

expressly limit the authority of Miami-Dade County as follows: 

Section 11 (5). Nothing in this section shall limit or restrict 
the power of the Legislature to enact general laws which shall 
relate to Dade County and any other one or more counties in 
the state of Florida . and the home rule charter provided for 
herein shall not conflict with any provision of this Constitution 
nor of any applrcable general laws now applying to Dade 
County . nor shall any ordinance enacted in pursuance to 
said home rule charter conflict with this Constitution or any 
such applicable qeneral law except as expressly authorized 
herein (emphasis added) 

Section 1 l (9 )  [Ijt is further declared to be t h e  intent 
of the Legislature and of the electors of the State of Florida 
that the provisions of the Constitution and qeneral laws which 
shall relate to Dade County and any other one or more 
counties of the State of Florida or to any municipality in Dade 
County and any other one or me municipalitles of the State of 
Florida enacted pursuant thereto by the Leaislature shall be 
the supreme law in Dade County, Florida, except as expressly 
provided herein and this section shall be strictly construed to 
maintain such supremacy of this Constitution and of the  
Legislature in the enactment of general laws pursuant to thls 
Cons titu tton (emphasis added) 
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24 Consequently, the County, through the Board, both (1) violated the Charter 

and (2) exceeded its constitutional authority, by purporting to authorize the County 

Manager and the Miami-Dade Aviation Department ("MDAD") to operate a telephone utility 

by offering telecommunications services to the public for hire, including to facilities such as 

hotels, shopping malls and industrial parks, based solely on the Gounty's resolutrons, 

without the prior approval of the FPSC, and without passing the required Ordinance or 

obtaining the required vote of a majority of the qualified electors 

B. THE BOARD VIOLATED THE CHARTER AND ENACTED RESOLUTIONS THAT 
UNCONSTITUTIONALLY CONFLICT WITH GENERAL LAWS GRANTING 
EXCLUSIVE JURISDICTION TO THE FPSC. 

25. On January 29, 2002, the Board approved Resolution No. R-31-02 

authorizing the County to enter into a Non-Exclusive Telecommunications, Data Network, 

and Shared Airport Tenant Services Management Agreement (the "Agreement") with 

Next I ra On e, L LC ('I Next i ra ") I 

26, Under the Agreement, among other things, the County acquired title to 

Nextira's telecommunications facilities, and Nextira assigned its agreements with 

customers for telecommunications service to the County, See County Manager's 

Memorandum and Resolution R-31-02, dated January 29, 2002, attached as Composite 

Exhibit A 

27 Under the Agreement, the County acquired telecommunications facilities, 

authorized MDAD to operate the facilities to provide telecommunications services to 

customers for hire, and authorized the County to receive all gross revenues from the 

provision of the telecommunications services 
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28 During 2001, the year prior to the County’s acquisition and operation of the 

telephone utility at the airports, the gross revenues for the provision of telecommunications 

sewices to airport tenants totaled approximately $2,670,024. 

29. On September 24, 2002, the Board adopted Resolution No. R-1091-02 

(collectively. R-I 091-02 and R-31-02 are referenced hereinafter as the “Resolutions”) 

authorizing the County Manager or hidher designee to negotiate and execute new Airport 

Rental Agreements between the County and  customers at the airports to govern t h e  

County’s provision of telecommunications services to these tenants, including hotels, 

restaurants, retail shops and other commercial entities (‘Commercial Tenants”). See 

Resolution R-1091-02, County Manager’s Memorandum and Miami-Dade Aviation 

Department Airport Rental Agreement attached as Composite Exhibit B, 

30, Prior to the passage of these two Resolutions, the County never operated a 

telephone utility/telecommunications company because it did not offer two-way 

telecommunications services to the public for hire by use of a telecommunications facility at 

MIA or the Other Airports 

31 Nextira and, upon information and belief, its predecessor private entities 

offered the two-way telecommunications services to the airport tenants for hire using 

telecommunications facilities owned by these private entities prior to the passage of the 

Resolutions 

32. Thus ,  by passing the Resolutions, and, based solely on the Resolutions, the 

County now owns and operates a telephone utility by offering two-way telecommunications 
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services to the public for hire, including to Commercial Tenants, at MIA and the Other 

Airports using telecommunications facilities. 

* 
33 As testified to by Pedro Garcia, MDAD's Chief of Telecommunications, the 

County, through its legal counsel and management, and with the participation of the 

management of the airport, determined that the County had the authority to authorize 

MDAD and the County Manager to operate the telephone utilityltelecommunications 

company at the airports without seeking prior approval from the FPSC 

34 Thus, the County never submitted an application to t h e  FPSC to obtain a 

certificate of public convenience and necessity 

35 The Commercial Tenants to which the County currently offers and provides 

two-way telecommunications services for hire at the airports include at least one hotel, 

several restaurants, retail shops and other commercial entities, A list of the County's 

customers, as of the date of that list, is attached hereto as Exhibit "C," and Pedro Garcia's 

deposition testimony confirming that MDAD provides STS to a hotel tenant at MIA is 

attached hereto as Exhibit "0 " 

a 
36 By offering telecommunications services to Commercial Tenants, the County 

is in direct competition with other telecommunications companies operatlng at the airports, 

including BellSouth 

37, Indeed, the County's professed goal, as testified to by Pedro Garcia, in 

offering telecommunications services to Commercial Tenants is to make money and to 

compete with BellSouth and other telecommunications companies operating at the airports 
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35 BellSouth, the incumbent local exchange telecommunications company in 

Miami-Dade County, provides similar telecommunications services to Commercial Tenants 

at MIA and the Other Airports, and has been providing such services at all times relevant, 

subject to t h e  regulation of the FPSC, 

39 In fact, by offering shared tenant services to Commercial Tenants at the 

airports, the County is necessarily offering similar services to those already offered at the 

airports by  BellSouth because shared tenant services, by definition, are services which 

duplicate or compete with local service provided by an existing local exchange 

telecommunications company 

40. The provision of shared tenant services to these Commercial Tenants at the 

airports is not necessary to ensure the safe and efficient transportation of passengers and 

freight through the airports’ facilities. 

41. The Commercial Tenants at the airports to which the County offers shared 

tenant services are facilities, such as hotels, shopping malls and industrial parks 

42 Accordingly, the County’s provision of shared tenant services to these 

Commercral tenants is not exempt from the certification requirements and other regulations 

enacted by the FPSC and as provided in Chapter 364 of the Florida Statutes 

43 Thus, by passing the Resolutions, the Board purported to authorize the 

County, based on i ts own authority and without prior approval of the  FPSC, to offer shared 

tenant services to the Commercial Tenants at MIA and the Other Airports, 

44 Moreover, whether or not the County, pursuant to the “Airport Exemption.” I5 

entitled to a limited exemption from “other STS rules’ governing the provision of shared 
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tenant services, the County is stili operating a telecommunications company, and thus a 

telephone utility, in violation of the Charter, and the  County is still subject to FPSC 

Jurisdiction by virtue of its operation as a telecommunications company. 

45. MIA and the Other Airports are territories in Miami-Dade County 

46. BellSouth has standing to bring this action because it has a special injury 

resulting from the County‘s violation of Section 1,01(A)(14)(B) of the Charter, as it relates 

to the operation of a telephone utility by the County. 

47 Specifically, BellSouth‘s injuries are different in kind from that of the general 

publlc. The County’s operation of a telephone utility in violation of the Charter affects 

BellSouth’s business opportunities with, and potential income from, customers at MIA and 

the Other Airports 

48 BellSouth also has standing to compel the County to comply with its 

statutory and regulatory obligations under Chapter 364, Florida Statutes, because those 

statutes and related rules expressly govern all telecommunications companies and the 

provision of telecommunications services. 

49, The statutory scheme explicitly promotes  and seeks to ensure fair and 

effective competition amongst telecommunlcatrons companies, including BellSouth and 

the  County. 

50 Finally, BellSouth has standing to bring this action because it is challenging 

the constitutionality of the County’s Resolutions purporting to authorize the County to 

operate a telecommunications company independently, and in direct conflict with, general 
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- - -. -- - - - _  --GAS, NO-02-28688 -CA (-03)- 

law passed by the Florida Legislature which grants .exclusive jurisdiction to the FPSC to 

authorize persons to provide such services and regulate providers thereof 

COUNT I 
DECLARATORY J U DGM ENT 

(The County’s Violation of the Charter) 

51, 

Complaint 

52. 

BellSouth incorporates Paragraphs I through 50 of this Second Amended 

An actual and justiciable controversy exists between BellSouth and the 

County as to whether the County’s operation of a telephone utility in Miami-Dade County, 

absent the necessary votes of the qualified electors and enactment of an ordinance 

required under Section 1 01(A)(14)(b) of the Charter, violate the Charter. 

53 There is a present, bona-fide need for a declaration that the County’s 

actions violate the Charter. m 54, The declaration is ascertainable based on the current state of the facts. 

55. BellSouth has an actual, present, and adverse interest in the subject matter 

of this declaration, which is before this Court by proper process, and the relief it seeks IS 

not merely the  giving of legal advice or the answer to questions propounded from curiosity. 

WHEREFORE, BellSouth requests this Court issue a judgment declaring that t h e  

County is violating Section 1 01(A)(14)(b) of the Charter, declaring that any existing 

contracts relating to the operation of a telephone utility in violation of Section 

1 01 (A)(14)(b) of the Charter are void, and further declaring that Resolution No R-31-02 

and Resolution R - I  091-02, to the extent they authorize the County to operate a telephone 
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utility in violation of the Charter, are void, and to award Plaintiff Its costs pursuant t@ 

Section (C) of the Charter’s Bill of Rights. 

COUNT II 
IN JUNCTION 

(To Prohibit the County from Continuing to Violate the Charter) 

56 BeltSouth incorporates Paragraphs 1 through 50 of this Second Amended 

Complaint 

57 This is an action for injunctive relief to prevent the County from continuing to 

operate a telephone utility ahsent the votes and enactment of an ordinance required under 

Section 1 ,Ol (A)(14)(b) of the Charter 

58. BellSouth has no adequate remedy at law. If t h e  County is permitted to 

continue to operate its telephone utility at t h e  airports without the majority vote of the 

qualified electors and the enactment of an ordinance as required under Section 

I .01(A)(14)(b) of the Charter, BellSouth will suffer irreparable harm. 

WHEREFORE, BellSouth requests that this Court issue an injunction enjoining the 

County from continuing to operate a telephone utility in the County absent the required 

votes of the qualified electors and enactment of an ordinance required under Section 

1 01 (A)( 14)( b) of the Charter, and further enjoining the County from continuing to operate a 

telephone utility in violation of Section I : O l ( A ) (  14)(b) of the Charter, and to award it costs 

pursuant to Section (C) of the Charter’s Bill of Rights. 

e 
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COUNT 111 
DECLARATORY JUDGMENT 

(Constitutional Challenge to the County's Passage of the  Resolutions) 

59 BellSouth incorporates Paragraphs 1 through 50 of this Second Amended 

Complaint 

60, An actual and justiciable controversy exists between BellSouth and the 

County as to whether the County's Resolutions authorizing the County Manager and 

MDAD to operate a telecommunications company as a shared tenant service provider to 

certain airport tenants is an unconstitutional exercise of authority that is inconsistent with 

and conflicts with t h e  general law applicable to the regulation of telecommunications 

companies under Chapter 364 of the Florida Statutes, thereby violating Article Vlll, 

Sections 6(a) and 6(e) of the Florida Constitution of 1985 which incorporate Sections 

l l(5) and 11(9) of the 1885 Constitution. 

61 There is a present, bona-fide need for a declaration that the County's 

actions violate the Florida Constitution, 

62 

63 

The declaration is ascertainable based on the current state of the facts 

BellSouth has an actual, present, and adverse interest in the subject matter 

of this declaration, which is before this Court by proper process. and the relief it seeks is 

not merely the giving of legal advice or the answer to questions propounded from curiosity. 

WHEREFORE, BellSouth requests this Court issue a judgment declaring the 

following: ( I )  that the County is  a "Telecommuntcations Company" as defmed in 5 

364.02(?3): (2) that the County is offering shared tenant services as defined in 5364.339, 

Fla, Stat ; and (3) that t h e  County's passage of Resolution No. R-31-02 and Resolution R- 
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1091-02, to the extent they authorize the County to operate a telecommunlcatlons 

company providing shared tenant services in conflict with the general law granting the 

exclusive jurisdiction for the regulation of telecommunications companies to the Florida 

Public Service Commission, is a violation of Article VIII, Sections 6(a> and 6(e) of the 

Florida Constitution of 1985, incorporating Sections l l(5) and l l(9) of the 1885 

Constitution, and declaring such Resolutions, to the extent they violate the Florida 

Constitution, null and void. 

COUNT IV 
PETITION FOR ISSUANCE OF WRIT OF MANDAMUS 

(Compelling the  County to Comply with Its Statutory and Regulatory Obligations - 
a-s a Telecommunications Company) 

64: BellSouth incorporates Paragraphs 1 through 50 of this Second Amended 

Complaint. 

65. Miami-Dade County has a clear legal duty to perform certain ministerial acts 

required by Chapter 364 of the Florida Statutes, and the regulations enacted pursuant 

thereto, which exclusively govern t h e  regulation of telecommunications companies 

66 Section 364 02 (1 3) defines Telecommunications Company to include 

political subdivisions, and 5364 32(l)(a), Fla Stat, defines "Person" to include any 

county, 

67. Section 363.33, Fla. Stat. then provides that: 

A person may not begin the construction or operation of any 
telecommunications facility, or communications services to the 
public, or acquire ownership or control thereof, in whatever 
manner, . . without prior approval (Emphasis added) 

S L l l t  1'00 
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68.  With respect to the provision of shared tenant services. §364.339(2), Fla 

Stat , further states that "No person shall provide shared tenant services without first 

obtaining from the commission a certificate of public convenience and necessity to provide 

such service " 

69 To obtain "prior approval," from the FPSC, and to obtain a certificate of 

public convenience and necessity, the "person" must satisfy the ministerial requirements 

described in 95 364.33 and 364 335, Fla Stat 

70 Enacted pursuant to Section 364 339, Fla. Stat, Rule 25-24 567 of the 

Florida Administrative Code sets forth additional ministerial requirements that the County 

must satisfy before it can provide shared tenant services. 

71 Alternatively, to the extent the County seeks to take an assignment of an 

existing certificate for the provision of shared tenant services which may have previously 

been held by NextiraOne. the County is required to satisfy the requirements set forth in 

Rule 25-24.569 of the Florida Administrative Code before it can offer the shared tenant 

services 

72 BellSouth has the right to demand that the County perform the ministerial 

obligations set forth in the above-referenced statutory and regulatory provisions because 

the County competes with BellSouth One of the purposes of Chapter 364 is to promote 

the development of farr and effective competltion with respect to the provwon of 

telecommunications services in Florida 

73 There is no room for the County to exercise discretion in the performance of 

the stated obligations, and the performance thereof is directed by law 
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74 BellSouth has no other legal remedy available to it 

WHEREFORE, BellSouth requests this Court issue a Writ of Mandamus (1) 

compelling the County to perform the ministerial duties required by 55364 32 - 364.335 

and 5364,339, Fla. Stat. and as required by the Florida Administrative Code, including 

Rule 25-24 567 or Rule 25-24 569, F A C,  and ( 2 )  enjoining the Countyfrom continuing to 

operate a telecommunications company and tu offer shared tenant services to facilities 

such as hotels, shopping malls, and industrial parks until the County complies with its 

statutory and regulatory obligations under Chapter 364, Fla Stat, in addition to the 

obligations set forth in the Charter 

Res pec tfu I1 y submitted : 

SLirr ILOU 

LASH & GOLDBERG LLP 
1200 Bank of America Tower 
100 S.E. Street 
Miami, Florida 331 31 
Telephone: (305) 347-4040 
Telefax: (305) 347-4050 

Martin 6.  Goldberg 
Florida Bar No. 0827029 
Lawrence 6 Lambert 
Florida Bar No. 0032565 

E" 
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a Dorian Denburq, Esq 
Florida Bar No.'-3502'91 
BellSouth Telecommunications, Inc. 
I1  55 Peachtree Street, Suite 1700 
Atlanta, GA 30309-3610 
Telephone: (404) 249-2608 
TelefaxA (404) 249-5664 

Sharon Liebman, Esq 
Fla Bar No, 0048828 
BellSouth Telecommunications, Inc. 
150 W Flagler Street, Ste 1910 
Miami, Florida 331 30 
Telephone: (305) 347-5570 
Telefax (305) 375-0209 

Counsel for Plarntiff, BellSouth Telecommunications, Inc 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by 

Overnight Marl on this  27'h day of May, 2004 to David Hope, Asst. County Attorney, Miami- 

Dade County Attorneys Office, I 1  1 N.W. 1st Street, Miami, Florida 331 30 

BY:- S B A h  
Martin B. Goldberg 1 
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Compmy (“Centst”) entered into an Equipment L a s e  and Maintenance Agreement, as ofJuly24, 

1990, anti ret~oactive to February 7, lPSS (the “ELM Agreement”) which ELM Ageement 

t e r m i n a t s  on February 6,2002; and 

- 

WHEREAS, the County and Centel also entered into a Shared A b o r t  Tenant Semke 

Agreement (the “SATS Agreement"') which SATS Agreement terminates on February 6,2002; and 

WHEREAS, l.lextinOne, LLC (‘Wextir*’) is the successor or assignee of Ccntel’s nghts 

j 
and obligations (via Willim; Ccrmmunicatioos Sotutions, LLC)’ under both the ELM Agreement 

and thc SATS Agrccmenc and I 
I 

1 
t 

WEREAS, it is in the hest interest of tbe Cemty to acquire title to all telecommunications, 

data network, and common use terminal equipment (“CU”-) hhstructure, software. liccnses, 

permit\ a d  other assets as detailed on Schedule A of he ELM Agreement and Schedule E of the 

SATS A-pxmenf as of February 6,2002 (the “Assets?; and 

I 

I 
I 
I 
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V V ~ I E R E A S ,  an interim managcr is nrccssnry to opesate, maintain, and manage the Asst%, 

until a telecsm.nunrcxions and data nemork request for proposal ("€UT") is circulated and a rtew 

manager i s  selected; and 

\HERJ3AS, Nextin, as the vwmcr and o p t o r  ofihe Assets, bas the personnel, techniml 

and product knowledge, expertise, mJ market recognition to manage the Assets, 

NOW, THER-EFORE, -BE JT RESOLWD BY THE BOARD OF C O U "  

CO3I3l3SSIOiVERS OF FflAhll-DADE COUNTY, FLORIDA, that the Board: 

Section I .  Authorizes the pqment of 56,450,000 to Nextira, for the purchase o f b e  

Assets, to bz used and opentell by or for the Miami-hdr County Aviation Department. 

Section2 Autbontes the approval and execution of a non-excIun've 

"Tel~ommmications, Dah Network, and Shared Airport Tenant ServicePmanagement a g " t  

(the "Agreemmt") with Nextira for an intm'm two (2) year period, and delegates to the County 

Manager thls aurhon'ty to negotiate all renns and mnditim necessary to con.su"ate the Agreement 

The Agrement  shaJl contain 3 random audit provision to be conducted by the Office of de 

Jnsptctor General, pursuant to $2-1076(cXQ, Code of Miami-Dade County Florida (&e"Ccde.-). 

The Agreement shall 3150 contain a ppGn'on for the County to retam h e  m - c e s  of 3x1 independent 

private sector Inqmtor General ('PSIG")z pursuant to Administrative Order No. 3-20. 

Setion 3. Waives mompetith'e bid pim4sions ofAcbninisfntive Order Nos 3-4 and 116 

related tn tbe p a " e n t  ofprofessional services. 

Section 4. Waives compctitivc bid proVisioDs of Section 4.03(0) c?f the Home Rule 

Charta a d  tbe requirements of Adminisbtive Order No. 3-2 in connection with the purchase by 

&e Cvmty for (i) wiring, ti;) ubling, (iii) fib optic ub le~  and equipmenf (iv} telsmm'catim 
1c 
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equipment (Y) tejepbone mna‘ data network equipment, (vi) sohuap,, and (vti) matenal and supplies, 

ncccssary to maintain, support, opente, and expand the telecommunications, data network, and 

shared airport tenant services at the County a*rt system fscilitics. Such wsivsr is by a hv*thirds 

moved its adoption. The motion was seconded by Commissioner K a t y  Sora-” and 

upon k i n g  put IO a vote, the yote w a  as follows: 

Dr hi in‘am Alonso ZibsEXlt  Bruno A. Bamiro 
Dr. Barbaa Carey-Shuler Betty T. Fcrguson 
Gwen Margolis absmt Joe A. M d i n e z  T= 
Jimmy L. Monks ape DennisC.Moss T 
Domn D. Rolfe aJre Natacba Seijas aye 

Javier D. Souto ape 
Katy Sorenson a F  Rebeca Sosa age 

The Cli+on t h m u p n  declared the mohtion duly p x s d  and adopted h i s  29th dsyof 

J ~ u q ,  2002 ?his raolutlon shall become effective ten (10) days after tbe date of its adoption 

u n k s  vetoed by tbe Mayor, and i f  vetoed, shdl become effective only upon an ovemde by this 

Board. 

Approvcd by County Attomq 
to form and legal sufficiency. 

W f l - D A D E  C O W ,  FLORIDA 
BY ITS BOARD OF C O W  
C0,MMISSIONERS 

HARVEY R W ,  CLERK 

D a d  Stephen Hope 

c 
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TQ. Honorable Chsirperjon and hfernbcr DATE: January 29,ZOOZ 
Box3 of County Conmi*.’ .,Ionen 

FRO>!: Steve Shiver 

It is rccommcnded that the Board of County Cnmrnis~onws (the “Board“) approve the attached 
remluhon waiving the competitive bid requirement; of Adminisnativc Order No. 3-2 related to 
h e  procusnmt of commcdihes and services and approve in pn’nciple the non-exc1u;ive 
‘Telecommunimtjons, Daia Network, and Shared Ai~pxt  Tenant Smices” mmnagmeot 
a g c m e n t  f ’ A g w ” t ’ 3  b e h v m  Miami-Dade County, (the ”County“) and NextiraOne, LLC 
(‘Wextira’‘j, subst-antially in the form attached hereto, which pro\ides for: 1) the acquisition of, in 
accordance with the principks delinafed in the Agrfemmt, ritIe to all telecommunications 
nehvork, data network, and common use terminal equipment (“CUE”) infrastructure, software, 
licenses, wits, and other assets as d e s c r i i  in Schedule A to the Equipment Lease and 
Maintenance agreement (“ELM Agreement”) and Schedule E to the Sbved Airport Tenant 
S m k e s  agreement (‘‘SA73 Agreement”), as of February 6, 2002 for the aapisition pnce of 
66,450,000 which will Jx amortized at five (S )  percent OYB five (5) years: 2) resolution of varhus 
clabns an‘sing out of the ELM Agreement and SATS Agreement; 3) assignment to the County all 
exislining tenant SATS and CUTE a m e n t s  entcred into by Centel or its mccessors or d g n s  
With t tnaots at  M i m i  Internatbnal A b r t  (“MIA’Y or t h e  County’s olhm owned or operated 
fienenl awoation airports; and, 4) Nexha to besome the intm’m l e l e c n m u ~ ~ i c ~ t i ~ n s  b f k u m c t t a e  
ruanngtr, to provide for de design., instdlation, maintenance, repair, mmagement, and operational 
Vpmt services for all voice and data network in5astructure for the h3iami-Dade Aviation 
& p a t “  (‘?dDpJ)”) and shard airport tenani sewices customers at MIA and the General 
Aviation Airports (I‘GAAsP) until a new pmide r  is selected, but for no longer than a p h d  of 
hwnty-four (24) monL--. 

- 

la addition, it is r ” m m d d  th3t the Board approve the aftached resolution authoridng the 
County to make direct purchases of the folloiving equipment: (i) -iring ci) cabling, (iji) fiber 
optic cables ad e q i p e n t ,  (iv) t e 1 u m “ m c a t i o n s  equipment, (v) telephone and data network 
equipment, (vi) wfhvare, and (vi;> materJd and supplies, necessay to maintain, supm, operate, 
ami expand tbe t e l m m m k a t i o n ~  data netn’ork, and shved airport t m t  3t the 
County a;pOrt systems facilities. Under this synem the County will  purchase directly, certain 
commoditk as indimted hy rJextira snd be mempt h m  paying state des taxes  and mark-up 

’ ? k c f m o D c ,  U C  b rbc 
LcOluljcul~, LLC) mckr bo& tk E L h i  A v c n t  abd &e SATS Ageemat.  

01 a x 3 p - t  oSCcntrts rigbts and dbtgaticrll: { ~ a  Wiltiams Communiatka~ 

-c 
CI 

-r) 

PSC 5415 



C C S ! ~  on ihc:+ purchases. I t  is also recommended (hs t  the Board auLhnrize, in accordance with 
Ordinance No. 99-63, the inclusion of a random audit provision, including the one quarter (1/4) 
of one pcrcent assmmmt, in thc Ageement. l i  i s  fur ther  rtcommended that the County Manager 
be aurhnrizcd to execute ;he Agrement.  

BACKGROUND 

The County is mncntly under contrztct vhth Neutira Nextira leases to the County. and manages, 
operates and mainrains all the telecommuniwlions infrastructure and s m * c e s  serving MIA and 
the G k 4 s  at  an approximate annual cost of 57,300,000. MDAD's agreement with Nextira expires 
on F&m;uy 6,2002. 

NECOTWTIOVS 

In  July 2Nl1, the Board approved Resolution No. R-852-01, approling a professional senices 
agremen t  behs-en the County and ResAkia. ResAsia i s  providing specialized technical and 
negotistim v " c e i  to rcoIve  the various claims arin'rlg @ut of the ELM Ageement and SATS 
Agrement  entered into between the County and Nextira, and to negotiate a buy-out and new 
agreement with Natira to aJIow MDAD an opportunity to fin&= its long tarn voice and d a b  
teIecommu nicar i ons strategy. 

- 
. 

J N T E R I i \ l  MANAGER FOR TELECOhIRlUWCATIONS INFRASTRUCTURE 

MDAD is simultaneously working to develop a request for proposal ("RFP") tu awzrd a contract 
to a service provider to Serve as the manager of thc telecommunications irhstructure. Due to 
t i m e  constxahts, the County will not be able to award this contract before February 6,2002, when 
t h e  Nestin contract e?rpIra. To asswe the unintemrpted operation of the County airports, 
ResA\-i+ hlDAD and ihe County Attomey's Oflice negotiated a propied mminagmbt 
a g r m m t  type contmct (the "Agrment") with Neut& to retain i t  as managcr of the insfdld 
telmmiunicatiom infrasb-ucture b d  upon County ownership of the equipment 3s 
d c s c n i  helow: 

0 

PROIEr31 DESCPJPTION: Provides for the opemtions, management, 
m&tenmce, smice, support and equipment and 
supp~ies of* !he telecommunications and data, 
infiastrucbxe, harJware and software systems fw 
the bfD.4.D and the shad a i p r t  tenant d c e s  
customers at M i d  hntemationd A m  ad the 
G a m 1  Aviation Airports. The scope of.m-vices 
includes the management of the shared drpa-f tenant 
-s" for the County, including to tmants 
and users at the Abprt. In addition, Next+ win be 

.c 

c 
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FIRM: 

LOCATION OF FIFJLI: 

E R M  OF AGREEhlENT: 

required to i m p l q e n t  a transition p r o p m .  one 
hundred and twml). (12@) days prior to the 
expiration of the t e n  of this Agree"!, to ensure 
that either the new vendor selected as a result of the 
U P  process or biDAD's operating and maintenance 
personnel are hind in ail aspects of the 
telnomunications and data i n h b c t u r e .  

NextiraOne, LLC 

Houston, Texas 

The Ageanent shd1 be for a duntion of twentyfour 
(24) months. The County may terminate .the 
Agemicnt with or without cause on thirty (30) days 
v,iitttn notjce to Nextira, provided however, rhe 
Agrument shall have a minimum term of eighfm 
( 1  S) months unIcss terminated earlier for cause. 

- 

AMOUNT OF AGP-EEMENT: . Com~ensntion to the Contractor 

Acquisition of the telecommunications, data 
nctwork, and CUTE jnhtructure, soflware licenses, 
permits, and other assets in Schodule A to the ELM 
Ageement and Schedule E to the SATS Agreement 
of 36.450,OOO which Will be amortized at five (5 )  
percent OYU five (-5) y m .  

This Agreement provides for a fixed management 
fee cf $6,144,067 for the first year, which indudes 
overhead and profit, staff -tion costs, vendor 
agreements and spare parts canyhg charge. 

The compensation for the second year is based on 
this Management F e e  as adjusted by the budgeting 
process that incorporates the requiremenis of the 
Capital Improvement P r o m  (CIP) and the chwge 
in the Consumer Price Iodw (CPT) for ihe salaries of 
the pcrsc~m el. 

I 
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T h e  Ageanent 3 k O  probides for the variable costs, 
when authorized by the Department, and includes; 
1) the procurement of parts. materials and s o h e  
(SZ.680,000), 2) Cm-call after how savices 
(SZ73,ooU). and 3) subcontractor smkes for wiring 
installation and mu'ntenmce. G necessary 
($899,415). i 

1 SAJS Revenue: 

i 

P n  the SATS Agreement, last yearMPAD received 
$267,000 which was based on ten (10) percent of 
goss revenues. Under this new Agrement, h.IT?AD 
nA1 receive a11 SATS gross revenues which last year 
was $2,670,024. ?his revenue js expected to 
i n c r m e  based on new marketing initiatives 
presently undm development. 

- 

Compensation tv the County 

The Contmclor Wit1 pay to the County the mn of 
$1 lO,WO, on February 6,2002, on account of excess 
space occupied witbout lease by the Contractor in 
Building 3030 at  MIA for the p a i d  h m  November 
I ,  1937 to and including February 6,2002. 

RECOhiMENDED CONTRACT 
MEASURES: TJo n i m e  

USING AGENCY: Miami-Dade Aviation Department 

FUM>I?JG SOURCE: Mimi-Dade A~iation Department Qxnting Budget 
for Co~raltin_e Services and Aviation Revenue 
Bondr. 

APPROVED FOR LEGAL 
SUFFICIENCY: YeS 

As reported to tbe Board at its December 18,2001 meeting, in the event Lhat the negotiations with 
Nextin fail and m a g m e n t  is rexhed by the contract cspiraticrn date, the  Department has a 
contingency p h i  t o  assure continuity in the provision of teIecommunication services 
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SU;tlFIARY 

In summary, our preferred outcome is 3 negotiated buyout of the telecommunications equipment 
and infiastmcture, relaining Nextira for a limited time 10 act as manager of the 
teIccom.”icatjon; infrastructure, and obtaining a long-tm contract for telecommunjcations 
inhstructure I T J ~ ~ ~ ~ I T I W C  through $a competitive request for proposal. In addition, the 3bove 
rmmend3 t ion  begins t he  implementation of PviDAD’s long-tam. cost-effective shategy to 
enable betta mmagemmt and control of our tdecommunication-5 infrutrutture. In the 
alternative, MIjAD has a plan to continue senices without Nextira while procurement processes 
and legal remedies are undertaken- 

Attachment 
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M E M O R A N D U M  
OFFICE OF THE COUNTY MANAGER 

Agenda I t e m  No. 6 1 A ) ( 1 ) ( r L :  

September 2 4 ,  2002 TO: Honorable Chalrperson and Members DATE; 
~ o z I K ' ~ ~ ~ ~  ~ 

CoUqi'; Manager recommendations relating to 
FPOivI Steve Shiv SUBJECT: Resolution approving 

shared airport tenant services for 
the AviatIon Department 

- - -  - - 

R E C 0 M M E N D AT10 N 

It  is recommended that the Board approve the attached resolution that will authorize the 
Cou?tb Maqager or his designee to: ( i )  execute standard form airport rental agreements lor 
s h a m  amort tenant services ('SATS") to offer teleco~munications and network access IC. 
airpor: !--.il;ynts; ( 1 1 )  negotiate such terms and conditions as may be necessary on a tenan! 
by tenant basis; and (iii) issue renewal and event of default notices, and in the Instance of 
default, to take necessary termination actions for failures to correct defaults on a timely 
basis a!: I;, accordance with the  airport rental agreement. 

BACKGROUND 

or: Jam4.q 29,2002, the Board of County Commlssloners (the "Board") approved 
R C S O ~ L ~ * : * J ~ ~  No. R-31-02 relating to the  telecommunlcatlons, data network, and shared 
airport tenant services at Miami-Dade Aviation Department ('MDAD"), and entered into a 
3*lor . ' 'de management agreement with NextIraone, LLC ( the  'Contractor") wherein 
M L J ' \ . ~ .  receives all SATS gmss revenues. 

Shared airport tenant services consist of telecommunications, voice and data network 
Serb'l + L 5 c h  MDAD offers to its tenants. The Contmctor is required to use its best 
oftto- I:;labllsh. market, maintain, operate and manage SATS for the  County to tenants 
and L r k + ,  . - .it Miami International Airport ("MIA') and the General Aviation Alrports ('GAA" 1, 
corisisiuni with the requirements of the Public Service Commission of Florida (uPSC") or 
wha!;. ;,-!* :bther governmental entity has jurisdiction ov0r SATS. i f  and where  applicable, 
and at. d;;r?licable laws. 

It is r saws ted  that the Board delegate to the  County Manager or his deslgnee certain 
spe! , k w  ind limited authority that would provide for more efficient management of alrport 
PrtJ iu ,  ti&h, maximlzation of revenues, and better operational flexibility for users Of said 
facilitles. Given the changing or dlfferent needs of each tenant requestlng SATS, it is alsc 
requostrd that the Board delegate the authority to negotiate such  terms and condttlons as 
ma\' be necessary. on a tenant by tenant basis, to allow the County to be responsive lo tho 
ncods nf the MIA and GAA business partners. The rental term may vary depending on t h e  
m . , , I I  1 I in no occ3s[on wlll any alrport rental ngroament excosd fortjr-eight (48) monthb 
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a Hglni)-able Chairperson and Members 

TEtnant Type of Service Number of installed 
Subscdbers Costs 

I 

- 
Actual Monthly 
Rental Fee 
(Period 5/1/02 - 

I 

k*Tknalca j (small) 

5/31 102) 
Telecommunications 6 $860 .OO $200.88 
Access Subscribers 1 

6- I I I 1 1 

Mlaml Alrport 
Duty Free 

United Airlines 
mw) 
(medium) 

0 The requested debgation of authority is slmilar to that whlch has exlsted for standard form 
wdatbn leases for the use and occupancy of real property at MDAD lacilftles. 

I 

Network Access 46 $15,690.00 5 2,516.44 
Subscribers 

-. 
Telecommunicatlons 593 $99,297.00 516,142.88 
Aocess Subscribers 

4t present. there are fifty-nve (55) tenants with exIsUng SATS agreements wtth MDAD. 
T h ~ l f i ~  agreements must be renewed, and as MDAD takes  additlanal tenants into sewice. 
11 1 y - s  ~ x p e d e d  the number of users of our telmmmunlcations and data network system 
arrd resulting revenues will incmase. Per the previ~us SATS agreement with NextlraOne. 
LLC', last year the MDAD received $267,000, whkh wa8 based on ten ( I O )  percent of 
(jro35 revenues. Under the new mn-excluslve management agreement with NextlraOne. 
LLC. appmved by the Board on January 29,2002, MDAO wfll m l v e  all SATS gross 
m w i u e s  wblch last year totalled $2,670,024. This mvenue Is expected to increase based 
on new marketing Initiatives presently under development. 
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WEEREAS. t h i s  Board deeires to accomplieh the purposes 

o u t l i n e d  i n  t h e  accompanying memorandum, a copy of which is 

incorpora ted  h e r e i n  by r e fe rence ,  

NOW, THEREPORB, BE IT RESOLVKD BY TBE B O W  OB C0-Y 

COHMIBf31ONER6 OP MIAMI-DUE COUNTY, FLORIDA, that this Board 

hereby authorizes the County Manager or designee to: (i) execute 

the standard form of an a i r p o r t  rental agreement attached to the 

accompanying m e m o r a n d u m  f o r  ehared airport tenant 

telccummuriicaizlone services a n d  network access; (ii) negotiate 

such t e r m s  and conditions a o  may be necessary on a tenant by 

t enan t  basig; and (iii) iasue renewal  and default notlcee and, in 

t h e  lnotance of default, to take necessary termination action6 

for f a i l u r e  to timely correct default0 all in accordance with  the 

agreement. 
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- - - - - - .- - . - . - . _ _  
Agenda Item No. 6 ( k )  ( 1 )  ( A )  
Page No. 2 

The fo rego ing  resolution was o f f e r e d  by Commissioner 

IbrrinD. RnllP r who moved its adoption. The m o t l o ;  

ua:. seconded by Commissioner c3pen wargolis 

a n d  upon being put to a vote ,  the vote was as f o l l o w s :  

Bruno A .  Barreiro EibsePt Jose ’‘Pepe” C a n c i o ,  Sr. 
D r .  Barbara Carey-Shu le r  *t B e t t y  T. Ferguson thuz i . 
Gwen Margolis we Joe A. Martinez rlyt 

JhfL”m L. Morale3 ape Dennis C. Moss Rpt 
Dorrin D. Rolle aye Natacha Sei j a s  n h e K I  I 

Katy Sorenson spe Rebeca Sosa mi 

- 

Sen. J a v i e r  D. Souto -t 

The Chairperson thereupon declared t h e  resolution duly 

passed and adopted this 24th day of September, 2002. This 

resolution shall become effective t e n  (10) days after the 

date of i t s  adoption u n l e s s  vetoed by the Mayor, and if 

vetoed, shall. become ef fect ive  o n l y  upon an override by . 
t h i s  Board. 

HARVEY R W I N ,  CLERK 

DY * 
Deputy Clerk 

Approved by County A t t o r m y  a0 
to form and lega l  

David Stephen Hope 
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Additiunal Tcrins and Conditions e l l l  
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- - 
Lt): By : 

. -  
Tirle: Title: 

- __  
Daw: Dote: 
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41 D r W u n - o [ M  : had, 
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hl  
5.c. 

T.. tiaion Department 

acknowledges, represents and warrants to in+ 

I Pquipment subject to the Rental Agreement dated . zo-- 
nty and the undersgned- (a) has been deliwered, installed and subjected to all mcessaq DrS 

b g, ( b )  has  been inspected: (c) is operating in accordance with the manufacturer's specificatiuns 

-. used or made available la be placed Ln service for its specifically assigned function for the hrsk 

,-te dale indicated below as the 'Commencement Date': and (e) was first connected to a puolnr 

in a manner permitting calls to be made through t h e  equipment to and from tha  facility in w n a 0  

I mat& on SUCh Commencement Date. . -  

6 
II 
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b41.4kII-DAr)F: A \ ’ I A T I C ) N  IIEPARTM ENT hlaintenance Schedule I ! I  

Tha rcdlntenance plan features the following 8eWlCe3: 

4. TI poe 01 Failures: 

7’ .  ?le5 feWfled by the Cusiomers wII fall into hvo categories a) Major Failures, and b) Mmor Failures 

a 

-. 

Maior Failure2 are those  thai severely impede the ability for a Customer to conduct bus~ness at the Airmq 
and shalt be defined as an occurrence of any of the folldwing 
1 A failure of the telephone swtteh, its common equipment or powar supplies which renders i t  or I n m  

incapable of performing normal functions for five percent (5%1 or more of the 5talbm or twnk5. 
2 A failure of nemrk  componen\s that wll render over m/e percent (5?”) af work stabons incprable 

hlinla Failures are any other failures including a fallum of arly ancillary equlpnlent such as intercom 
circuits, paging cnput arrangement. or any other telecommunications equipment or component 

b 

2. Restxr~rci and ReDalr TIwq: 

Based on h e  tralible c l a s s b t ’ k m  [he response will be in the following manner‘ 
a mior Failure Immdtate response during business hours (Monday-FridaY, 7 AM. - 11 P M , Easlern 

Tlme) and within hvo ( 2 )  hourS for off hours (Monday-Friday. 11 P.M - 7 AM , Eastem Time, and k n t l -  
four (24) hours e day Saturday, Sunday, apd holidays) 
Remedial maintenance will begin immediateiy for a major malfunctian, which may consist of remote 
diagnostics durfng the first fineen (15) to thirty (30) minutes. after the repalr nolification time by Ine 
Customer, via Lhe &c6 provlder kicking procsssas hth the appropriate seMce ticket number. hDwEvei 
if no! umecbd, the s . e m  FfOvid8r‘S pers0ru-A must ba on-alb no less than forty-five (45) minutes during 
buskmm hours and rx) 1 ~ 9 s  than two (2) houn during off hours from the repair noliflcalbn time. Repaif 
wrk shall stad immediatety and continue unUl lhe problem is r e s o w .  All commercially reasonable 
efrorts Will be made to complete repaim M i n  eight (6) hours from the time the C U S b ”  reported the 
incident. 
Miwr Failurg - R q ~ o n s e  within eight (8 )  business hours. 
Repairs nnl defined as a major failure vnll tqh as suped~tious~ as P s i M e .  and all mmmercwlly 
rasombb effwts shall be m a d e  to compiete repairs wllhir, (1) krsrness day from the tims Vlr 
Customer rep-utcd the incident Repairs may be made by a ccrtiffed teohnrcal personnd eiU1-3 through a 
premise visit w vta ektronk - through tbe us8 d a remde ma-hkmance terminal W v e r .  in all 
ca’ses. t h e  r e p d r  must ba mflm~?~I and the status updated by the next business day by n a h f i c e h n  LO ~ht- 
serk-e provider. Ruponse lo minor sew inLerrupliPns will taka place within elght (8) busineu hours 

‘Rsspuncf Is quated b having technical supp~t andlor troublehooting l h ~  problem mtnin 
aloremenlroned bmes  NO^ that during Iha t r o u b t e s m n g  pr-, the s e h  provihr is axxdinatiny 
directly with the Customer until Uh? problem Is rssobed. 

b 

- 

All parts and l a w  are Included, unless h e  failure is due b abuse or misuse of the equipment or facilillez 

Prevenlive ma~ntenance routines om included 

Ullllty coordination wth the local t e t e w e  cwnpany and other w m m  carriers are provided 

Coisu l ta lm m c e s  on the Custcmcr’s system are included. 
User training ( h y o n d  that prmded In SxUon 8 of the Agreement) is optional. and at an ddibmal cos1 

Traffic sbdm to determine adquate system uhlccatiw, (not to exceed tvlo (2 )  annual Customer requcsiw 
studies} are iwluzted 

7 
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Exhibll6 
S A T S  Alrport Rental and CmE Agreemenlr 

1 

2 
3 
A 

.J 

6 
7 
8 
9 
10 

1 2  
1 3  
1 4  
15 
16 
17 
le 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
12 
33 
34 
35 
2J5 
37 
38 
39 
40 
4 1  
4 2  
43 
44  
45 
46 

48 
49 
50 
51 
52 
53 
5.4 
55 

I t  

47 

Abalis Iniernaiional 
A c e s .  CUTE d Voice 
AOT Socuriliar 
Aerohletico 
,:erapo$IJ. CUTE 6 W a i c e  
Air France - C U T E  
Air Jamaica 
Air Tran 1inua)s 
Mnerirs 4irlines - CIJTE S Voce 
A51 Baggage 
aSlG Miami Inc 
Aserca Airlines 
Allas hit 
A 1 6 T  
Avianca - CUTE ti Voice 
aniish Airways. CUTE 6 Voice 
Care Versailles 
Carne Ice Cream Shop 
Centers lor  asease Conlrol 
Cirilio RDdrguez dmla Bnghl Aedilions 
Commodore Amallon 
Communrtel 
Conlinenlal &times 
Copa - CUTE 
Cyber Express 
Evergreen Intemabonal 
Flagship (Amencan Eagkl 
 my anstrudmn 
Gunsheam krknes 
Host Mamtl  

Merticana 
Mlam krpon CMy Free Join1 Venlurt 
MKiway Airlines 
Nalional Airlines 
Polar Ar 
S q v y  Boncomo 
5d.a Communicalioru 
Smarfc Caw 
Smns Plr 
Taca lnlemalional 
Wetground Conslmdmn 
Untied Alrlines 
USDA -Cargo 
USDA - Nebon 
uSOA -Terminal 
USDA . Operalions 
USDA-Bldg 100 
U S D A - B L ~ ~  701 
Vang Brasll -CUTE 
Urgin Atlanlic -CUTE 
W o r l d d e  Concessions 
wyi@we Fllghl SeMCeS 

~ x p e s t s d  New Contncb 

Global Concessions 
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E 

C 
d 

1c 

11 

12 

13 

14 

-1 5 

16 

17 

18 

19 

20 

2 1  

22 

23 

2 4  

2 5  

-- 

------- 
1 -_ -_ 

IN THE CIRCUIT COURT OF THE 

M I A M I  -DADE COUNTY,  FLORIDA 
11th JUDICIAL CIRCUIT IN AND FOP. 

BELLSOUTH 
I N C -  , 

GENERAL JURISDICTION D I V I S I O I J  

CASE NO. 0 2 - 2 8 6 8 8  CA (03) 

T E LE C OMbI uT;J I CAT I ON S , 

Plaintiff, 

vs - 

Y I A M I - D A D E  COUNTY, a political 
subdivision of the State of 
F l o r i d a ,  

D e f e n d a n t .  
---------------------------------- 1 

2601 S o u t h  Bayshore D r i v e  
M i a m i  , Florida 
bray 2 1 ,  2003 
9 : 0 3  a.m. 

Registered 

in and for 

DEPOSITION OF PEDRO J. GARCIA 

Taken before LANCE W. STEINBEISSER, 

Professional R e p o r t e r  and Notary Public 

the State of F l o r i d a  at L a r g e ,  p u r s u a n t  

to N o t i c e  of Taking Deposition i n  the abcrve cause. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4  

15 

16 

17 

18 

-- 
APPEARANCES: 

MITCHELL R. BLOOMBERG,  ESQ. and 
NATALIEs-CARLOS,  ESQ. , 
of t h e  firm of ADORN0 & YOSS, P.A. 
on behal f  of the Plaintiff 

DAVID S T E P H E N  H O P E ,  and 
C Y N J I  A .  LEE, 
Assistant M i a m i - D a - d e  County Attorneys 
on behalf of  t h e  Defendant 

A l s o  present: 

Sharon R .  Liebman, E s q . ,  BellSouth 
J e n n i f e r  Sasha Kay, E s q . ,  B e l l S o u t h  
1 7 1  TNES S EXAMINATION 

'EDRO J. GARCIA 

BY MR. BLOOMBERG 

, I  

? I  _- 

PAGE 

4 
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1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

3.4 

15 

I 

A. No, s i r .  

* 0. N o w ,  t h e  f i r s t  sentence of this 
.- 

regulation says tkct airports are - -  e s s e n t i a l l y  

I ' m p a r a p h r a s i n g  - - airports are exempt from o t h e r  

STS rules due to t h e  necessity to ensure safe and 

effective transportation of passengers and freight; 

fair p a r a p h r a s e ?  

A .  Yes. 

Q. The second sentence says t h e  airport 

shall obtain a cercrficate as a s h a r e d  t e n a n t  

service provider b e f o r e  it provides shared local 

services to facilities such as h o t e l s ,  shopping 

i a l l s  and industrial parks: . 

. - .  . .Do you see-  t h a t ? . .  - 
. - _  

A .  Yes, I see i t .  - 
--. 

I (2- And are you providing facilities, s h a r e d  

I l o c a l  s e r v i c e s  to f a c i l i t i e s  such as h o t e l s ,  s h o p s  

and so forth? 

A .  Pre're n o r  p r o v i d i n g  service to any 

2 0  shopping malls. I 
2= I 
22 I 

Q. Hotels? 

A .  We're providing service to hotels - -  
there's a management company that manages the hotel 

and it's a p a s s - t h r a - i g h  situation. 

m a k i n g  any  profit from that. 

We're not 

I I 
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I 
1 

20 

21 

22 

23 

24 1 

C 

Engaged i n  purchasing the infrastructure from the 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

service p r o v i d e r  NextiraOne w h i c h  was - - t h e y  were 

19 

25 -- ._ 

Q. So is that why you determined you donit 

need a certificate? 
:-- 

A . It was determined t h a t  w e  didn't need a 

certificate based on the overall interpretation of 

this parag raph .  We're now providing services 

within t h e  airport. We're not going outside to 

shopping malls or to outside hotels or any outside 

t h e  airport p r o p e r t y ,  which belongs to M i a m i  -Dad@ 

County. 

Q .  A n d  the hotel helongs to w h o m ?  

A .  The hotel building belongs to Miami-Dade 

Sounty ,  and we have a management company managing 

:he operation. 

Q. - You-mentioned that.-you-started the 

)recess of applying f o r  a certificate at some 

i o i n t ?  

A .  Yes, sir. 

Q. Who decided to apply? Who dec ided  you 

e e d e d  to a p p l y ?  

-4 . I don't believe i t  was anybody i n  

?articular. It was something that it was j u s t  

i e c i d e d  to - -  let's do it - -  at the tine we were 
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IN THE CIRCUIT COURT OF THE 
ELEVENTH JLDICLAL CIRCUIT IN 
AND FOR DADE COUNTY, FLOFUDA 

GENERAL JURlSDICTION DIVISION 

CASE NO. 02-28688 CA 03 

BELLSOUTH TELECOMMUNICATIONS, 
INC., 

Plaintiff, 

MIAMI-DADE COUNTY, 3 political 
subdivision of the State of Florida. 

Defendant. 

MIAMI-DADE COUNTY’S ANSlj‘ER AND AFFIRRIATIVE 
DEFENSES TO SECOND AMENDED COMPLAINT FOR DECLARATORY 

AND INJITNCTIVE RELIEF AND FOR ISSUANCE OF WRIT OF MANDAMUS 

Defendant, Miami-Dade County, by and through its undersigned counsel, hereby files its 

Answer and Affirmative Defenses, to the Second Amended Complaint for Declaratory and Injunctive 

Relief and for Issuance of Writ of Mandamus of Plaintiff, BellSouth Telecommunications, Inc, 

(“BellSouth”) and states: 

1. Miami-DaJe County (the “County”) admits the allegations contained in Paragraphs 3,6. and 

15. . 

-. 3 The County denies the alIegations contained in Paragraphs 7,14,2 I ,  22,24,27,25,30.3 1, 
. ., . 

32,3336‘ .  37.39,40,41,42,43,44,45,46,47,45,4P, 50,52,53,55,57,5S, 6C461.63.65, 

72, 73, and 74 and therefore demands strict proof thereof. 

3. The County is without knowledge as to the allegations contained in Paragraphs 4,5.54, and 

62, and therefore denies the same and demands stnct proof thereof. 

4. Regarding Paragraph 8, the Miami-Dade County Home Rule Charter (the “Charter”) speaks 

for itself. 
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5. 

6. 

7. 

8.  

9. 

10. 

1 I .  

12. 

13. 

14. 

15. 

CaseNo. 02-28689 CA 03 
Pug€ 2. 

Regarding Paragraph 9, the definition of “telephone utility” as used in the Charter spealcs for 

itself. - 

Regarding Paragraph 10, Q 364.02(13), Florida Statutes speks for itself. 

Regarding Paragraph 1 1. the County denies operating a telecommunications compmny 

offering two-way telecommunications semices to the public for hire. 

Regarding Paragraph 12, Florida Administrative Code Rule 25-9.002 speaks for itself. 

Regarding Paragraph 13, Florida Administrative Code Rule 25-4.003( 10) speaks for itself. 

Regarding Paragmph 16, the County admits that the authority of the Miami-Dade County 

Board of County Commissioners (the “Board”) shall not conflict with applicable general 

laws related or applying to Miami-Dade County. 

Regarding Paragraph 17, 361.01 (2), Florida Statutes speaks for itself. 

Regarding Paragraph 18, the County admits providing shared airport tenant services to 

airport tenants at Miami Intemational Airport (“MIA”). 

Regarding Paragraphs 19 and 70, Q 363.339, Florida Statutes speaks for itself. 

Regarding Paragraphs 23, Article VIII, Flonda Constitution of 1985 speaks for itself. 

Regarding Paragraph 25, on January 20, 2002, the Board passed and adoptedResolutionNo. 

R-3 1-02 related to teIecommunications, data networlr;’and shared network services at County 

airport system facilities. The resolution authorized the: (1) purchase of leased 

telecommunications, data network, and common use terminal equipment infkstructure, 

software, licenses, permits, and other assets; and (ii) approval and execution of a non- 

exclusive “Telecommunications, Data Network, and  Shared Airport Tenant Services” 

management agreement (the “Agreement”) inth NextirciOne, LLC for an interim two (2) year 

perind 

, . I .  
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16. 

17, 

18. 

19. 

20. 

21 ~ 

22. 

23. 

24. 

25. 

26. 

27. 

CU.SC NO. 02-26668 CA 03 
Page 3. 

Regarding Paragraph 26, the Agreement speaks for itself. 

Regarding Paragraph 29, on September 24,2002, the Board passed and adopted Resolution 

No R-1091-02 authorizing the County Manager or designee tn negotiate and execute a m r t  

rental agreements with tenants for shared airport tenant s d c e s  teIecommunications and dsta 

network access. 

Regarding Paragaph 34, the Countyadmits it has not submitted an application to the Flonda 

Public Service Commission to obtain a certificate of public convenience and necessity. 

Regarding Paragraph 35, the County denies providing bw-way t e k " n i c a t i o n s  services 

for hire at the airports. 

Regarding Paragraph 38, the County denies that BellSouth: (i) provides similar services, as 

such services are defined& the Charter, to tenants at Miami International Airport ("MIA"); 

and (ii) has been providing such services at all times relevant. TheCouhty has no bowledge 

of any other statements in this paragraph, not specifically denied above. 

Regarding Paragraph 66, $ 8  364.03 13) and 364.32(1)(a), Florida Statutes speak for 

themselves 

Regarding Paragraphs 67, 9 364.33, Flonda Statutes speaks for itself. 

Regarding Paragraphs 68, 6 365.339(2), Florida Statutes speaks for itself. 

Regarding Paragraphs 69, QQ364.33 and 364.335, Florida Statutes speak for themselves. 

Regarding Paragraph 70, Florida Administrative Code Rule 25-24.567 speaks for itself. 

Regarding Paragraph 71 , Flonds Administrative Code Rule 25-24.569 speaks for itself. 

Any allegations of the complaint not specifically responded to above are hereby denied, and 

therefore the County demands stnct proof thereof. 

_c- --. 

.I - 
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Case No. 02-28686 C 4  03 
Page 1. 

AFFIRMATIVE DEFENSES 

FIRST DEFENSE 
(Failure to State a Claim) 

1. For each cause of action of the Second Amended Complaint asserted against Defendant, 

Plaintiff has failed to state a claim for which relief cm be granted. 

SECOND DEFENSE 
(Laches) 

2. The County has operated a telecommunications, data network, and shared airport tenant 

services infrastructure and system, and provided such services at I'vlIA since circa 19S2. 

BellSouth has had knowledge of said infrastructure and system since its inception. T h e  

doctrine of Iaches is a bar to any and all claims of Plaintiff, given BellSouth's approximate 

twenty (20) year knowledge of the operation of the system and provision of services now 

cha1 I enged. 

ROBERT A. GINSBURG 
Miami-Dsde County Attomey 
Aviation Division 
P.O. Box 592075 AMF 
Miami, Florida 33 159-2075 
(3 05) 8 76-7040 / FAX (3 05) 8- 

-, 
, -  

Florida BarNo. 87718 
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Case No. 02386SS C-l 03 
Page 5. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed this 19th day 

of July 2004, to Marrfrz B. Goldberg, Esq., Lash 6 Goldberg LLP, 1200 Bank of America Tower, 

100 Southeast 2nd Street, Miami, Florida, 33 13 1; Dorian Denbzrrg, Esq., BellSouth Corporation, 

11 55 Peachtree Street, Suite 1700, Atlanta, Georgia 30309-3610; Sharon Liebman, Esq., BellSouth 

Telecommunications, hc., 150 West Flagler Street, Suite 1Pl0, Miami, Florida 3 3  h 

h David Step en 
Assistant County Attorney 

-, 
I -  

._- 

PSC 5440 



IN THE CIRCUIT COURT OF THE I lTH 
JUDICIAL CIRCUIT IN AND FOR 
MIAMI-DADE COUNTY, FLORIDA 

BELLSOUTH TELECOMMUNICATIONS, 
INC., a foreign corporation, 

GEN ERAL J U RI S D I CTl ON D IV IS IO N 

CASE NO: 02-28688 CA 03 
Plaintiff, 

W. 

NOTICE OF TAKING DEPOSITION 
MIAMI-DADE COUNTY, a political 
subdivision of the State of Florida, 

Defendant. 

TO: David Hope. Esq. 
Assistant County Attorney 
County Attorneys Office 
P.O. B o x  592075 
Miami, FL 33159-2075 

PLEASE TAKE NOTICE that the undersigned will take the deposition of the 
following party: 

NAME: Corporate Representative(s) of MIAMI-DADE COUNTY, designated 
pursuant to Rule  I .31 O(b)(6), Florida Rules of Civil Procedure, with 
the most knowledge concerning (1) the identification of all persons 
who have knowledge regarding any of the issues in this lawsuit, 
including, but not limited to, the County's Answer to BellSouth's 
Second Amended Complaint and the County's Affirmative Defenses: 
and ( 2 )  for each person identified, the particular subject matter about 
which the person has knowledge. 

DATE: October 8,2004 5x, 
TIME, 10.00 a m, 

PLACE, Lash & Goldberg LLP 
100 S.E. S e c o n d  Street, Suite 1200 
Miami, Florida 331 3 1 

upon oral examination before Kresse & Associates, Inc., a Notary Public, or a n y  other 
officer authorized by law to take depositions in the State of Florida. The oral examination 
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will continue from day to day until completed. The deposition is being taken for the 8 purpose of discovery, for use at trial, or such other purposes as are permitted. 

Respectfully submitted: 

LASH & GOLDBERG LLP 
1200 Bank of America Tower 

Florida Bar No. 0827029 
Lawrence B. Lambert 
Florida Bar No. 0032565 

Dorian Denburg, Esq. 
Florida Bar No. 350291 
BellSouth Corporation 
11 55 Peachtree Street, Suite 1700 
Atlanta, GA 30309-3610 
Tel; (404) 249-2608 Fax: (404) 249-5664 

Sharon Liebman, Esq. 
Fla. Bar No. 0048828 
BellSouth Telecommunications, Inc. 
150 W. Flagler Street, Suite 1910 
Miami, Florida 331 30 
Tel: (305) 347-5570 Fax: (305) 375-0209 

Counsel for Plaintiff, BellSouth Telecommunications, Inc. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and cor 
Facsimile and U. S.  Mail on this 21’’ day of 
addressee. 

Lawrence B. Lambert 

In Accordance with the Americans with Disabilities Act of 1990 (ADA), disabled persons who, 
because of their disabilities, need special accommodation to participate in this proceeding shall 
contact the Attorney ADA Coordinator, Martin 8 Goldberg, at telephone number 305/347-4040 or 
teleDhone voicenDD 1 /800/955-8770, via Florida Relay System, not later than five business days 
pn6r to such proceeding. 
cc: Kresse & Associates (Court Reporters) - Tel: 3051371-7692 Fax: 303371-3525 

7 
L 

WESTON CORTURATE CENTER 
SUITE 400 

zjoo WESTON RUAD 
FT b U D f R D r L E  FLOPNJA 1:;Il 
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