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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

Notice of the Adoption by NF’CR, Inc. d/b/a 
Nextel Partners of the Existing “Interconnection 
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Telecommunications, Jnc. and Sprint 
Communications Company Limited Partnership, 
Sprint Communications Company L.P., 
Sprint Spectrum L.P.” dated January 1,2001 

Notice of the Adoption by Nextel South Corp. 
And Nextel West Corp. (collectively “Nextel”) 
Of the Existing “Interconnection Agreement 
By and Between BellSouth 
Telecommunications, Inc. and Sprint 
Communications Company Limited Partnership, 
Sprint Communications Company L.P., 
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J Filed: June 26,2008 

BRIEF OF AT&T FLORIDA 

In accordance with the Florida Public Service Commission (“Commission”) order 

Establishing Procedure, dated June 17, 2008, BellSouth Telecommunications, Inc. d/b/a AT&T 

Florida (“AT&T Florida”) respectfully submits its Brief addressing thc Notices of Adoption of 

the existing interconnection agreement between BellSouth Telecommunications, Jnc. d/b/a 

AT&T Florida d/b/a AT&T Southeast and Sprint Communications Company Limited 

Partnership, Sprint Communications Company L.P., and Sprint Spectrum L.P. (collectively 

“Sprint”), pursuant to AT&TBellSouth Merger Commihnents and Section 252(i) of the Federal 

Telecommunications Act of 1996, filed by NPCR, Inc. d/b/a Nextel Partners and Nextel South 

c o p . ’  

As used in this Brief, “Nextel” refers collectively to Nextel South Corp. and NPCR, Inc. d/b/a Nextel 
Partners, and “Notice” refers collectively to the Notices filed by Nextel South Corp. in Docket No. 
070369-Tp and by NF’CR, Inc. d/b/a Nextel Partners in Docket No. 070368-TP. 
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SUMMARY OF AT&T FLORIDA’S POSITION 

In 2001, AT&T Florida and Sprint began operating under a unique negotiated 

interconnection agreement (“the Sprint ICA”).’ AT&T Florida, in its capacity as an incumbent 

local exchange company (“ILEC”), was on one side of the agreement. Both Sprint CLEC (a 

wireline carrier) and Sprint PCS (a wireless camer) were on the other side of the agreement. If 

either Sprint CLEC or Sprint PCS had been the only other party to the agreement, AT&T Florida 

would not have voluntarily entered into the Sprint ICA. 

Seven years later, Nextel (a wireless camer) is seeking to adopt the Sprint ICA. Unlike 

the wireless party to the Sprint ICA, Nextel is not bringing a wireline carrier or any wireline 

services to the table. Instead, it seeks to adopt the Sprint ICA as a stand-alone wireless carrier, 

even though the Sprint ICA contains vast expanses of wireline-specific provisions that Nextel, as 

a stand-alone wireless camer, cannot legally invoke. 

Nextel seeks such an unorthodox adoption - and one that clearly is not permitted by 

controlling authority - solely because it is in its own financial interests to do so. As a result of 

unique negotiation, compromise, and extensive evaluation of costs incurred by each party 

(wireline and wireless) for the termination of traffic, the Sprint Agreement contains “bill and 

keep” and “50/50 shared facilities” arrangements that do not appear in AT&T interconnection 

agreements with stand-alone wireless carriers like Nextel. If Nextel is successful in its attempts 

to adopt the Sprint Agreement, it and its affiliated companies (collectively “Sprint/Nextel”) 

likely will improperly attempt to use certain AT&T Merger Commitments3 to “port” the adopted 

’The Sprint ICA can be viewed on AT&T Florida’s website at 
http://cpr.bellsouth.com/clec/docs/all~states/index7.h~. 

The FCC’s Order approving the merger of AT&T Inc. and BellSouth Corporation contains, as Appendix 
F, a number of commitments the FCC considered in approving the merger. See Memorandum Opinion 
and Order, In the Matter of AT&T, Inc. and BellSouth Corporation Application for Transfer of Control, 
22 F.C.C.R. 5662 at 7222, Appendix F (March 26,2007)rMerger Order”). 
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agreement into each of the other twenty-one states in which AT&T is an ILEC! Particularly in 

the thirteen states in which AT&T was an ILEC prior to its merger with BellSouth, this creates 

the potential for Sprint/Nextel to get a free ride for every one of the millions of minutes of traffic 

that the AT&T lLEC in those states terminate for SprintNextel that is in excess of the minutes of 

traffic that Sprinl/Nextel terminates for the AT&T ILECs in those states. Likewise, particularly 

in those 13 states, Sprint/Nextel makes much more relative use of the interconnection facilities 

between the parties’ switches than reflected for Sprint PCS and Sprint CLEC in the Sprint ICA, 

so that if AT&T were required to share equally with SprintNextcl the price of those facilities in 

those thirteen states, AT&T would be effectivcly subsidizing SprintlNextel’s use of those 

facilities through an economically irrational pricing arrangement. 

Issue 1: 
Sprint ICA? 

AT&T Position: Nextel, as a pure wireless carrier, cannot avail itself of the opt-in provisions of 
Section 252(i). Nextel is improperly attempting to evade its current wireless inter-carrier 
compensation mechanism by seeking a CLEC provision from the Sprint ICA for bill-and-keep. 
Nextel is inappropriately attempting to take advantage of a CLEC provision h m  the Sprint ICA 
that provides for the equal sharing of facilities. 

Can Nextel as a wireless entity avail itself of 47 U.S.C. Section 252(i) to adopt the 

I. BACKGROUND 

A. The Sprint ICA 

The Sprint ICA contains negotiated terms and conditions between three parties: AT&T 

Florida on the one hand, and Sprint CLEC and Sprint PCS collectively on the other hand.’ 

Sprint CLEC is a provider of wireline local exchange telecommunications services, and Sprint 

Although any such porting attempt would be improper because the ‘%ill and keep” arrangement and the 
facilities pricing arrangement are state-specific pricing arrangements that are not eligible for porting 
under AT&T’s Merger Commitments, the costs to AT&T of defending itself against these improper 
attempts would be significant. 

See Sprint ICA at 1; Stipulations of Fact, dated June 13, 2008, with correction filed on June 17, 2008 
(“Stipulations”) at pp. 14. 
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PCS is a provider of wireless telecommunications services.6 When AT&T Florida, Sprint CLEC, 

and Sprint PCS negotiated and entered into the Sprint ICA, neither Sprint CLEC nor Sprint PCS 

had any affiliation with Nextel, and Nextel had no affiliation with either Sprint CLEC or Sprint 

PCS.7 

Section 6.1 of Attachment 3 to the Sprint ICA govems reciprocal compensation for call 

transport and termination for: CLEC Local Traffic, ISP-Bound Traffic and Wireless Local 

Traffic. This provision calls for a “bill and keep” reciprocal compensation arrangement. This 

means that AT&T Florida on the one hand, and Sprint CLEC and Sprint PCS on the other hand, 

agreed not to charge one another (or said differently, charge a rate of zero) for the transport and 

termination functions they perform when they exchange local traffic between their respective 

customers.8 As the Federal Communications Commission (“FCC”) has recognized, a “bill and 

keep” arrangement is a rational and appropriate pricing mechanism when the traffic exchanged 

between the carriers is roughly balanced - that is, when the traffic going from AT&T Florida to 

Sprint CLEC and Sprint PCS collectively is roughly equal to the traffic going from Sprint CLEC 

and Sprint PCS collectively to AT&T Florida.’ When the traffic is imbalanced, however, a “bill 

and keep” arrangement imposes excessive costs on the c h e r  that transports and terminates the 

most traffic @y depriving it of compensation to recover the costs of the transport and termination 

fimctions it performs). 

AT&T Florida did not enter into the “bill and keep” arrangement with Sprint CLEC and 

Sprint PCS lightly. Instead, the arrangement was the result of negotiation, compromise, and an 

See Stipulations at pp. 1-2.m2-3. 
See Stipulations at p. 3, ~ 7 . 2 0 .  

‘See47 C.F.R. $51.713(a). 
See Id. at $51.713(b)(“A state commission may impose bill-and-keep arrangements if the state 

commission determines that the amount of telecommunications traffic from one network to the other & 
rowhlv balanced with the amount of telecommunications traffic flowing in the opposite direction, & 
exuected to remain so . . . .”)(emphasis added). 

b 
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extensive evaluation of costs incurred by each party for the termination of traffic. Moreover, the 

“bill and keep” arrangement in the Sprint ICA was specifically contingent upon the agreement by 

all three parties (AT&T Florida, wireline provider Sprint CLEC, and wireless provider Sprint 

PCS) to adhere to bill and keep. In fact, the Sprint ICA allows AT&T Florida, at its option, to 

renegotiate or terminate the “bill and keep” arrangement with the remaining party if either Sprint 

CLEC or Sprint PCS opts into another interconnection arrangement with AT&T Florida pursuant 

to 252(i) of the Act which calls for reciprocal compensation. All of this is memorialized in the 

Sprint ICA: 

Compensation for Call Transport and Termination for CLEC Local Traffic, 
ISP-Bound Traffic and Wireless Local Traffic is the result of negotiation and 
comuromise between [AT&T Florida], Sprint CLEC and Sprint PCS. The 
Parties’ agreement to establish a bill and keep compensation arrangement was 
based uuon extensive evaluation of costs incurred by each party for the 
termination of traffic. Specifically, Suriut PCS provided IAT&T Floridal a 
substantial cost study supporting its costs. As such the bill and keep 
arrangement is contingent upon the aereement bv all three Parties to adhere to 
bill and keep. Should either Sprint CLEC or Sprint PCS opt into another 
interconnection arrangement with [AT&T Florida] pursuant to 252(i) of the 
Act which calls for reciprocal compensation, the bill and keep arrangement 
between [AT&T Florida] and the remaining Sprint entity shall be sub’ect to 
termination or renegotiation as deemed appropriate by IAl&T Floridal. 

Consistent with their treatment of their reciprocal compensation obligations to each other, 

the three parties to the Sprint ICA also agreed to share equally the cost of interconnection 

facilities between AT&T Florida switches and Sprint PCS and Sprint CLEC switches within 

AT&T Florida’s service area. Accordingly, the Sprint ICA provides, in pertinent part, as follows 

for Sprint PCS and for Sprint CLEC, respectively: 

+ 

The cost of the interconnection facilities between [AT&T Florida] and 
Sprint PCS switches within [AT&T Florida’s] service area shall be shared 
on an equal basis.’’ 

lo Sprint ICA, Attachment 3, Section 6.1 (emphasis added) 
” Sprint ICA, Attachment 3, Section 2.3.2. 
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For two-way interconnection trunking that carries the Parties’ Local and 
IntraLATA Toll Traffic only, excluding Transit Traffic, and for the hvo- 
way Supergroup interconnection trunk group that carries the Parties’ Local 
and htraLATA Toll Traffic, plus Sprint CLEC’s Transit Traffic, the Parties 
shall be compensated for the nonrecumng and recurring charges for trunks 
and facilities at 50% of the applicable contractual or tariff rates for the 
services provided by each Party.” 

B. 

Nextel seeks an Order approving its adoption of the “existing interconnection agreement 

between AT&T Florida and Sprint dated January 1,2001. As noted above, there are three parties 

to the Sprint ICA AT&T Florida on the one hand, and wireline carrier Sprint CLEC and 

wireless carrier Sprint PCS collectively on the other hand. Like the Sprint PCS party to the 

original agreement, Nextel “is licensed by the FCC to provide, and . . . does provide, wireless 

telecommunications services in the State of Florida.” Unlike the Sprint PCS party to the original 

agreement, however, Nextel is not bringing a wireline carrier to the table. Nor can Nextel itself 

claim to be bringing wireline services into the agreement it seeks to adopt, because it “is not 

certificated to provide and does not provide wireline local exchange telecommunications services 

in the State of F l~r ida .” ’~  Nextel, therefore, is a stand-alone wireless provider that is seeking to 

adopt an agreement AT&T Florida entered into with a wireless provider and a wireline provider 

collectively. 

11. 

Nextel’s Attempt to Adopt the Sprint ICA. 

AT&T FLORIDA’S PRACTICAL CONCERNS WITH NEXTEL’S ATTEMPTS 
TO ADOPT THE SPRINT ICA 

Before explaining why Nextel cannot lawfully adopt the Sprint ICA, AT&T Florida will 

explain the compelling practical reasons for opposing Nextel’s attempts to adopt that agreement. 

As noted above, the FCC has explained that “bill and keep” may be imposed only when the 

I’ Sprint ICA, Attachment 3, Section 2.9.5.1. 
See Stipulations at p. 2,774-5. 

“See Stipulations at p. 2,774-5. 
13 
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traffic exchanged between the parties is (and is expected to remain) roughly balanced. The 

following testimony of AT&T Florida affiant Scot Ferguson demonstrates that this balance rarely 

exists between AT&T Florida and stand-alone wireless providers: 

[blill-and-keep arrangements are unusual for wireless traffic. In fact, I am not 
aware of any AT&T agreements with stand-alone wireless providers like Nextel 
that contain a bill-and-keep arrar~gement.’~ 

If Nextel is permitted to adopt the Sprint ICA as a stand-alone wireless carrier, other stand-alone 

wireless carriers presumably could argue that they too should be allowed to adopt the agreement. 

If such arguments were to prevail, these other stand-alone wireless carriers could avoid providing 

“a substantial cost study supporting [their] costs” (as the wireless parties to the Sprint ICA did),I6 

avoid an examination of the costs associated with a “bill and keep” arrangement (as occurred 

with regard to the wireless parties to the Sprint ICA), and simply walk into a “bill and keep” 

arrangement for wireless local traffic despite an imbalance of such traffic. This would make 

AT&T Florida’s costs of providing the Sprint ICA to such adopting carriers greater than AT&T 

Florida’s costs of providing the Sprint ICA to the original parties to that agreement. The same 

concems exist with regard to the 50-50 split ofthe costs of shared facilities in the Sprint ICA.” 

Prior to the AT&T-BellSouth merger, the direct impact of these concems, while 

significant, would have been limited to Florida Today, however, if Nextel is allowed to adopt 

the Sprint ICA, Nextel (and possibly other stand-alone wireless camers) could improperly 

attempt to use the Merger Commitments upon which Nextel erroneously relies to operate under 

I s  Ferguson Affidavit (attached hereto as Attachment A) at 9, v25 (a). 
Sprint ICA, Attachment 3, Section 6.1 
See Ferguson Affidavit at 9,125 @): “This particular [SO-SO] split is unusual for wireless traffic. In 

fact, I am not aware of any AT&T agreements with stand-alone wireless providers like Nextel that 
contain this particular split.” 
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the adopted agreement in one or more of the other 21 states in which AT&T is an ILEC.’’ The 

cost of defending such improper attempts is a significant concem in and of itself. The increased 

costs AT&T would incur for transporting and terminating wireless traffic is an even more 

significant concem. 

Nextel and affiliated companies (collectively Sprint/Nextel) already have attempted to 

engage in this type of arbitrage. Nextel has filed petitions seeking to adopt the Sprint ICA in 

each of the nine states in which pre-merger BellSouth was an ILEC. Additionally, as explained 

in the Declaratory Petition AT&T filed with the FCC on February 5, 2008, Spnnt/Nextel has 

filed pleadings in each of the other thirteen states in which AT&T is an KEC seeking to “port” 

the AT&T Kentucky - Sprint ICA (including its bill-and-keep and facility pricing arrangement) 

to those thirteen states. Moreover, SprinUNextel sought not only to port BellSouth-specific 

pricing arrangements outside the BellSouth area, but to couple that port with a critical 

substantive change to the Kentucky arrangement, by proposing to drastically change the mix of 

parties ~ and thus, the balance of traffic to be exchanged ~ that would be subject to bill-and-keep 

and the 50/50 facility pricing arrangement. Although the precise legal entities differ between 

states, the linchpin of SprintLNextel’s proposal was its attempt to port the AT&T bill-and-keep 

arrangement and facility pricing arrangement with Sprint PCS and Sprint CLEC in the southeast 

to other Sprint affiliates outside the southeast, and to add Nextel to the mix of parties to the 

arrangement. The Ohio Complaint, for example, sought to add other affiliates, including Nextel, 

to the combination of one Sprint CLEC and one Sprint CMRS provider on which the Kentucky 

agreement was founded. 

As was the case prior to the AT&T - BellSouth merger, a camer can “adopt” an in-state 
interconnection agreement pursuant to 47 U.S.C. $252(i). As a result of the Merger Commitments, a 
camer may, under appropriate circumstances, “port” an agreement &om one state into another state. 
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AT&T is concemed that its ILECs in these 13 states terminate much more traffic for the 

SprintRJextel companies in the aggregate than the SprinthJexte.1 companies terminate for the 

AT&T ILECs in these states. As a result, if SpridNextel were permitted to port the bill-and- 

keep arrangement in the BellSouth agreement pursuant to Commitment 7.1, AT&T is concemed 

that SprintMextel would be getting a free ride for every one of the millions of minutes of traffic 

that the AT&T ILECs terminate for SprintRJextel that is in excess of the minutes of traffic that 

SprintMextel terminate for the AT&T ILECs. Likewise, AT&T is concemed that SprintNextel 

makes much more relative use of the interconnection facilities between the parties’ switches than 

reflected for Sprint PCS and Sprint CLEC in the Sprint ICA, so that if AT&T were required to 

share equally with SprintiNextel the price of those facilities in the legacy AT&T ILEC states, 

AT&T would be effectively subsidizing SprintRJextel’s use of those facilities through an 

economically irrational pricing arrangement.” 

111. SECTION 252(i) OF THE 1996 ACT DOES NOT ALLOW NEXTEL TO ADOPT 
THE SPRINT ICA. 

Nextel contends that it is entitled to adopt the Sprint ICA by virtue of Section 252(i) of 

the 1996 Act. This provision states: 

A local exchange carrier shall make available any interconnection, service, or 
network element provided under an agreement approved under this section to 
which it is a party to any other requesting telecommunications canier upon the 
same terms and conditions as those provided in the agreement!’ 

For the following reasons, Section 252(i) does not allow Nextel to adopt the Sprint ICA. 

AT&T, of course, believes that the “bill and keep” arrangement and the facilities pricing arrangement 
in the Sprint ICA are state-specific pricing arrangements that are not eligible for pmting under AT&T’s 
Merger Commitments, and as explained below, AT&T has asked the FCC for a declaratory ruling to that 
effect. 
2o 47 U.S.C. §252(i). 

19 
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A. None of the relief Nextel seeks constitutes an adoption of the Sprint ICA as 
contemplated by Section 252(i). 

When a requesting telecommunications carrier appropriately adopts an interconnection 

agreement pursuant to Section 252(i), it does not become a co-party to the original agreement. 

Instead, it becomes a party to a second and distinct agreement. Assume, for instance, that Carrier 

B appropriately adopts an existing interconnection agreement between Canier A and AT&T 

Florida. Following the adoption, there is not a single agreement with AT&T Florida to which 

Carrier A and Carrier B arc co-parties ~ if that wcrc the case, a breach of the agreement by 

Carrier A would allow AT&T Florida to seek redress against both Carrier A and Carrier E, and 

that simply is not the way adoption works. Instead, after the adoption in the example above, 

there is an original agreement between AT&T Florida and Carrier A, and there is a separate and 

distinct agreement between AT&T Florida and Carrier B that contains the same terms and 

conditions as the agreement between AT&T Florida and Carrier A,” 

Nextel cannot simply add Nextel as a wireless party to the Sprint-AT&T ICA, as it might 

suggest. That would not constitute an adoption of the Sprint ICA. Instead, that would be an 

amendment of the Sprint ICA to inject an additional party into the existing agreement, and 

nothing in Section 252(i) supports, much less requires, such an amendment. 

Nextel might also suggest, as it has elsewhere, that matter is as simple as creating 

adoption papers that have the practical effect of substituting the Nextel entity names throughout 

the ICA whenever the Sprint PCS name occurs. That, of course, would mean that the Sprint 

CLEC nanie would remain throughout the adopted agreement, which apparently is what Nextel 

intends because it states that “Sprint CLEC stands ready, willing and able to also execute the 

See Ferguson Affidavit at 10,726 (“Typically, AT&T Florida creates “adoption papers” that have the 
practical effect of substituting the adopting carrier’s name for the original carrier’s name throughout the 
agreement including any amendments, thereby binding the adapting carrier to all the rates, terms and 
conditions contained in the original agreement. The parties then execute the adoption papers.”). 
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Sprint ICA as adopted by Nextel in order to expeditiously implement Nextel’s adoption.”’’ If 

that were done, Sprint CLEC would be a party to three interconnection agreements with AT&T 

Florida in the same state at the same time. That, however, is not appropriate (even if all three 

agreements contain the same language) because Sprint CLEC has a finite amount of local traffic, 

all of which is to be exchanged with AT&T Florida under a single interconnection agreement. 

AT&T Florida is unaware of any Section 252(i) jurisprudence that either recognizes the concept 

of an accommodation party as proposed by Nextel or that suggests that a single ILEC can be 

required to execute multiple interconnection agreements with a single CLEC within a single 

state. Nothing in Section 252(i) supports, much less requires, this relief that Nextel seeks. 

B. Nextel is not seeking to adopt the Sprint ICA upon the same terms and 
conditions as those provided in the agreement. 

Section 252(i) provides that a carrier adopting an existing interconnection agreement 

must do so “upon the same terms and conditions as those provided in the agreement.” Under the 

FCC’s current “all-or-nothing” rule implementing this provision, “a requesting carrier may only 

adopt an effective interconnection agreement in its entirety, taking &l rates, terms and conditions 

of the adopted agreement.”23 In these dockets, Nextel is seeking to adopt an interconnection 

agreement that would allow it to: purchase transport and termination services from AT&T 

Florida on a “bill and keep” basis; and purchase interconnection facilities from AT&T Florida on 

the basis of a 50/50 split. As explained below, the evidence of record conclusively shows that 

Sprint PCS was able to purchase these services at these prices solely because it brought a 

wireline carrier (Sprint CLEC) to the table as a co-party to the negotiated agreement. 

See Notice of Adoption Exhibit B, May 18,2007 letter from Mark G. Felton of Sprint Nextel to AT&T 
at p 2. 
23 Second Report and Order, In the Matter of Review of the Section 251 Unbundling Obligations of 
Incumbenr Local Exchange Carriers, 19 FCC Rcd. 13494 at 710 (Rel. July 13,2004) (emphasis added). 
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The Sprint ICA contains negotiated terms and conditions between three parties: AT&T 

Florida on the one hand, and Sprint CLEC and Sprint PCS collectively on the other hand. Sprint 

CLEC is a provider of wireline local exchange services, and Sprint PCS is a provider of wireless 

telecommunications services.24 Thus, as AT&T Florida affiant Scot Ferguson testified, the 

Sprint ICA “addresses a unique mix of wireline and wireless items (such as traffic volume, 

traffic types, and facility types), and it reflects the outcome of gives and takes that would not 

have been made if the agreement addressed only wireline services or onlv wireless services.”” 

Mr. Ferguson went on to provide specific examples of terms and conditions that appear in the 

Sprint ICA to which AT&T would not have agreed if only a stand-alone wireless company like 

Nextel had been involved: 

Section 6.1.1 establishes a “bill-and-keep” arrangement for usage on CLEC local 
traffic, ISP-bound traffic, and wireless local traffic. Bill-and-keep arrangements 
are unusual for wireless traffic. In fact, I am not aware of any AT&T agreements 
with stand-alone wireless providers like Nextel that contain a bill-and-keep 
arrangement. 26 

Section 2.3.2 establishes a 50/50 split for the cost of interconnection facilities for 
wireless Wit, or as the agreement states, “[tlhe cost of the interconnection 
facilities.. .shall be shared on an equal basis.” This particular split is unusual for 
wireless traffic. In fact, I am not aware of any AT&T agreements with stand- 
alone wireless providers like Nextel that contain this particular ~p l i t . 2~  

If Nextel wishes to rely on Section 252(i) to reccivc the benefits of the wireless provisions of this 

agreement “upon the same terms and conditions as those provided in the agreement,” it must 

bring wireline interests to the table comparable to those brought by the original wireless party to 

the agreement (Sprint PCS). 

24 see stipulations at p. 1-2,772-3 . 
25 Ferguson Affidavit at 6- 7, B17 (emphasis added). 

Ferguson Affidavit at 9,725 (a). 
”Ferguson Affidavit at 9-10,725@). 

26 
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Nextel indisputably is not doing so. Nextel is not providing wireline services in 

Florida?’ Beyond that, Nextel cannot lawfully provide wireline services in Florida because it is 

not certificated to provide such services in this State.29 Nextel, therefore, is seeking to adopt the 

Sprint ICA as a stand-alone wireless provider, which is not an adoption “upon the same terms 

and conditions as those provided in the agreement.” 

Nextel may seek to gloss over this dispositive shortcoming by claiming, that as a result of 

the Sprint-Nextel merger, Nextel enjoys the same corporate relationship with Sprint CLEC as 

does Sprint PCS - they are all affiliate sister companies under the same overarching Sprint 

Nextel corporate umbrella. However, such a “sisters-by-merger” argument adds no merit 

whatsoever to Nextel’s position. If XYZ Stand-Alone Wireless Company attempted to adopt the 

Sprint ICA, it clearly could not satisfy the “same terms and conditions” requirement by 

glomming onto the wireline traffic Sprint CLEC already is exchanging with AT&T Florida 

pursuant to the existing Sprint ICA. The same is true of Nextel because both before and after the 

Sprint-Nextel merger, Nextel, Sprint CLEC, and Sprint PCS were and still are separate and 

distinct legal en ti tie^.^' Nextel, therefore, cannot use the traffic its “sister corporation” Sprint 

CLEC already is exchanging with AT&T Florida to satisfy the “same terms and conditions” 

requirement, just as an applicant for admission to a university cannot use her sister’s academic 

record to qualify for admission. 

C. Nextel’s desired adoption would violate the FCC’s “all-or-nothing” adoption 
rule. 

As explained by AT&T Florida affiant Scot Ferguson, adoptions typically are 

implemented by way of “adoption papers” that have the practical effect of “substituting the 

Ferguson Affidavit at 7,720; Stipulations at p. 2,774, 5. 
Ferguson Affidavit at 7,720; Stipulation at p. 2,174-5. 
Stipulations at p.3,111[7, 10, 12. 
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adopting carrier’s name for the original carrier’s name throughout the agreement including any 

amendments, thereby binding the adopting carrier to all the rates, terms and conditions contained 

in the original agreement.”3’ Applying this industry-standard adoption process to these dockets 

further highlights the infirmities of Nextel’s attempts to adopt the Sprint ICA. 

If Nextel’s name were substituted for both Sprint CLEC and Sprint PCS, portions of the 

adopted agreement could appear to erroneously suggest that Nextel could avail itself of 

provisions that apply only to CLECs. To cite but one example, Attachment 2 of the Sprint ICA 

allows Sprint CLEC to purchase unbundled network elements (“UNEs”) from AT&T Florida. 

Substituting Nextel for Sprint CLEC would result in language that could appear to erroneously 

suggest that Nextel can purchase UNEs from AT&T Florida?’ Nextel, however, only provides 

mobile wireless services in and in its Triennial Review Remand Order, the FCC ruled 

that: 

Consistent with [the D.C. Circuit Court of Appeal’s opinion in] USTA Il, we deny 
access to UNEs in cases where the requesting carrier seeks to provide service 
exclusively in a market that is sufficiently competitive without the use of 
unbundling. In oarticular. we deny access to UNEs for the exclusive Drovision of 
mobile wireless services. . . .34 

Nextel, therefore, cannot purchase UNEs from AT&T Florida, and it would be improper for the 

adopted agreement to suggest other~ise .~’  

Nextel might suggest that this problem could be solved by substituting Nextel for Sprint 

PCS while leaving all references to Sprint CLEC unchanged in the adopted agreement. This 

~ 

Ferguson Affidavit at 10,726. 
” Ferguson Affidavit at 11,729. 

Stipulations at 2, M[4-5. 
See Order On Remand, In the Matter of Unbundled Access to Nefwork Elements Review of the Section 

251 Unbundling Obligations of Incumbent Local Exchange Carriers, 20 F.C.C.R. 2533 at 734 (February 
4,2005)(emphasis added). 
” Attachment B to this Brief is a summary of other provisions of the Sprint ICA that Nextel, as a stand- 
alone wireless provider, cannot legally avail itself. 

3 1  
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purported “solution,” of course, merely highlights the fact that Nextel is attempting to use the 

traffic its “sister corporation” Sprint CLEC already is exchanging with AT&T Florida to satisfy 

the “same terms and conditions” requirement of Section 251(i) which, as explained above, it 

cannot do. Additionally, this purported solution would effectively require a single ILEC to 

execute multiple interconnection agreements with a single CLEC within a single state which, 

again, cannot be required. 

Finally, Nextel might suggest that this problem could be solved by allowing Nextel to 

adopt only the same wireless-applicable provisions of the Sprint-AT&T ICA that are utilized by 

Sprint PCS. The problem with this approach, of course, is that the FCC has ruled that a carrier is 

no longer permitted to “pick and choose” the provisions in an approved agreement that it wants 

to adopt. Instead, the FCC has adopted “an “all-or-nothing rule” that requires a requesting 

carrier seeking to avail itself of terms in an interconnection agreement to adopt the agreement b 

its entirety, taking rates, terms, and conditions from the adopted agreement.”36 Allowing 

Nextel to “adopt” the Sprint interconnection agreement after revising the agreement to clarify 

which provisions Nextel can and cannot use clearly is contrary to this FCC ruling.37 

3b See Second Report and Order, In the Matter ofReview ofthe Section 251 Unbundling Obligations of 
Incumbent Local Exchange Carriers, 19 F.C.C.R. 13494 at 81 (July 13,2004)(emphasis added). 
’’ Nextel’s attempt to paint the affidavit of Jerry Hendrix, filed with the FCC over four years ago on May 
11, 2004, as somehow contrary to AT&T Florida’s position in this Docket regarding the all-or-nothing 
rule (See, e.g., Nextel’s Motion For Leave To File Reply To AT&T’s Response In Opposition To Motion 
For Summary Final Order And Supplementary Submissions Thereto at pp. 19-20) is entirely misplaced. 
On the contrary, in the Hendrix Affidavit, attached hereto as Attachment C, Mr. Hendrix makes clear that 
BellSouth was in full support of the FCC moving from the pick and choose rule in effect at that time to 
the currently effective all-or-nothing rule. Moreover, any reference within the affidavit to “similarly 
situated CLECs” has absolutely no bearing on the present dispute. AT&T Florida’s objection to Nextel’s 
adoption is not based upon any similarly situated argument, and d e  subject of this dispute is clearly not a 
CLEC. Instead, as is fully explained herein, AT&T Florida objects to the adoption in large part because 
Nextel is not certificated to provide, and does not provide, any CLEC services in Florida. Therefore, 
Nextel cannot legally avail itself of all of the terms and conditions (many of which are CLEC-specific) 
contained in the Sprint agreement it seeks to adopt. An adoption by Nextel, under these circumstances, 
would violate the all or nothing rule because Nextel would have to pick out and essentially discard terms 
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Issue 2(A): Does the Commission have jurisdiction over AT&T’s FCC Merger Commitments? 

AT&T Position: The Commission does not have the jurisdiction under state law to interpret or 
enforce the AT&T/BellSouth Merger Commitments. The FCC has exclusive jurisdiction over 
AT&T’s Merger Commitments. 

Nextel claims to rely on the first two AT&T Merger Commitments under the heading 

“Reducing Transaction Costs Associated with Interconnection Agreements” as the basis for its 

request to adopt the Sprint ICA. These commitments provide that: 

[7.]1. The AT&T/BellSouth ILEC shall make available to any requesting 
telecommunications carrier any entire effective interconnection agreement, 
whether negotiated or arbitrated, that an AT&T/BellSouth ILEC entered into in 
any state in the AT&TBellSouth 22-state ILEC operating temtory, subject to 
state-specific pricing and performance plans and technical feasibility, and 
provided, further, that an AT&T/BellSouth ILEC shall not be obligated to provide 
pursuant to this commitment any interconnection arrangement or UNE unless it is 
feasible to provide, given the technical, network, and OSS attributes and 
Iimitations in, and is consistent with the laws and regulatory requirements of, the 
state for which the request is made. 

[7.]2. The AT&T/BellSouth ILECs shall not refuse a request by a telecommunications 
carrier to opt into an agreement on the ground that the agreement has not been 
amended to reflect changes of law, provided the requesting telecommunications 
carrier agrees to negotiate in good faith an amendment regarding such change of 
law immediately after it has opted into the agreement. 

As explained below, Nextel’s reliance on these Merger Commitments in these dockets is 

misplaced for several reasons. 

First, the Commission should dismiss Nextel’s request to the extent that it is based on 

these Merger Commitments because the FCC has exclusive jurisdiction over those 

Commitments. In fact, the Commission already reached that sound conclusion last year in an 

and conditions within the agreement to which it cannot legally avail itself as a standalone wireless camer, 
and choose only the few remaining wireless terms and conditions. 
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analogous situation in Docket No. 070249-TP.)* In that docket, Sprint sought to rely upon 

AT&T Florida’s FCC Merger Commitments to extend its interconnection agreement. The 

Commission found such reliance misplaced and stated: “we do not have jurisdiction to enforce 

Sprint’s putative right to certain extension under the Merger Commitments through arbitration as 

though it were an “open issue” within the meaning of Section 252(b).”39 Likewise, in a 

companion docket to the instant adoption case, the Mississippi Public Service Commission 

correctly found “that the FCC has exclusive jurisdiction over the enforcement of FCC Merger 

Commitments contained in the FCC’s Merger Order.. .’do Furthermore, the Missouri Public 

Service Commission also recently found that it did not possess jurisdiction and therefore entered 

an order denying Sprint Nextel’s attempt to rely upon the Merger Commitments to port the 

AT&T/Sprint agreement into that state!’ Consistent with its own prior well-reasoned ruling, the 

Commission should decline to exercise jurisdiction over this matter. 

The question of whether these federal Merger Commitments (that were presented to and 

approved by the FCC) support Nextel’s claims is a question that is within the exclusive 

jurisdiction of the FCC. The Commission, therefore, should dismiss the Notices to the extent 

that they are based on the Merger Commitments, because Nextel cannot properly bring its claims 

before the Commission. 

38 See, Petitwn by Sprint Communications Company Limited Partnership and Sprint Spectrum Limited Parznersh@ 
d/b/a Sprint PCS for  arbihation of rates, terms and conditions of interconnection with BellSouth 
Telecommunication, Inc. d/b/a AT&TFlorida d/b/a AT&TSoutheast, Docket No. 070249-TF‘, Order No. PSC-07- 
0680-FOF-TP, Issued August 21,2007 (attached hereto as Attachment D). 
39 See Attachment D at p. 5 .  

Between BellSouth Telecommun ’s, Inc. and Sprint Commun‘s Co. el ai. Docket No. 2007-UA-316 (Ms. Pub. Serv. 
C o m b  filed June 28, 2007); Nate l  South COT. (‘Nextel’? Petitionfor Adoption of the Existing Interconnection 
Agreement By and Between BellSouth Telecommun s, Inc. and Sprint Commun s Co. et al.,  Docket No. 2007-UA- 
317 (Ms. Pub. Serv. C o m b  filed June 28,2007) (attached hereto as Attachment E). 

See Order dated June 24,2008 In Re: Sprint Commun ’s Co. v. Sw. Bell Tef. Co. d/b/a AT&TMissouri, Case No. 
TG2008-0182 (Mo. Pub. Serv. Comm’n filed Dec. 10,2007 (attached hereto as Attachment F). 

See Order dated October 30,2007 In re: Petition for  Adoption of the Existing Interconnection Agreement By and 

41 
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It is well settled that the Commission has to possess jurisdiction over the parties, as well 

as the subject matter. See Keena v. Keena, 245 So. 2d 665, 666 (Fla. Dist. Ct. App. 1971). 

Subject matter jurisdiction arises only by virtue of law - it must be conferred by constitution or 

statute and cannot be created by waiver or acquiescence. Jesse v. State, 711 So. 2d 1179, 1180 

(Fla. 2nd Dist. Ct. App. 1998). Accordingly, a complaint or request for relief is properly 

dismissed if it asks the Commission to address matters over which it has no jurisdiction or if it 

seeks relief that the Commission is not authorized to grant. See, e.g. In re: Petition by AT& 

Communications of the Southern States, Inc. TCG South Florida, and MediaOne Florida 

Telecommunications, Inc. for structural separaiion of BellSouth Telecommunications, Inc. into 

two distinct wholesale and retail corporate subsidiaries. Docket No. 010345-TP, PSC-01- 

02178-FOF-TP (Nov. 6, 2001) (granting BellSouth’s Motion to Dismiss AT&T’s and FCCA’s 

Petition for Structural Separation because “the Petitions fail to state a cause of action upon which 

relief can be granted. Namely, we have neither Federal nor State authority to grant the relief 

requested, full structural separation.”). 

The Commission, therefore, must determine whether the Legislature has granted it any 

authority to construe AT&T’s federal merger commitments. In that regard,“[t]he Commission 

has only those powers granted by statute expressly or by necessary implication.” See Deltona 

Corp. v. Mayo, 342 So. 2d 510, 512 n.4 (Fla. 1977); accord East Central Regional Wastewater 

Facilities Oper. Bd. v. City of West Palm Beach, 659 So.2d 402, 404 (Fla. 4th Dist. Ct. App. 

1995) (an agency has “only such power as exprcssly or by necessary implication is granted by 

legislative enactment” and “as a creature of statute,” an agency “has no common law jurisdiction 

or inherent power . . . .”). Moreover, any authority granted by necessary implication must be 

derived fkom fair implication and intendment incident to any express authority. See Atlantic 
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Coast Line R.R. Co. v. State, 74 So. 595? 601 (Fla. 191 7); State v. Louisville & N.R. Co., 49 So. 

39 (Fla 1909). Finally, “any reasonable doubt as to the existence of a particular power of the 

Commission must be resolved against it.” State v. Mayo, 354 So. 2d 359, 361 (Fla. 1977). 

While the Commission has authority under the Act in Section 252 arbitrations to interpret 

and resolve issues of federal law, including whether or not the arbitrated issues comply with 

Section 251 and the FCC regulations prescribed pursuant to Section 251, the Act does not grant 

the Commission with any general authority to resolve and enforce purported violations of federal 

law or FCC orders. See e.g., 47 U.S.C. 5 251. 

The Commission addressed a similar issue in Order No. PSC-03-1892-FOF-TP (“Sunrise 

Order”). In the Sunrise Order, the Commission held that “[flederal courts have ruled that a state 

agency is not authorized to take administrative action based solely on federal statutes” and that 

“[sltate agencies, as well as federal agencies, are only empowered by the statutes pursuant to 

which they are created.” See Sunrise Order at 3 (citations omitted). The Commission further 

noted, however, it can construe and apply federal law “in order to make sure [its] decision under 

state law does not conflict” with federal law. Id. at 3-4. Accordingly, in the Sunrise Order, the 

Commission determined that it “cannot provide a remedy (federal or state) for a violation of 

federal law but that the Commission can interpret and apply federal law to ensure that its 

decision under state law does not conflict with federal law. Id. at 5. 

The Commission echoed these same principles in Order No. PSC-04-0423-FOF-TP 

(Docket No. 031125-TP), wherein it dismissed a request by a Competitive Local Exchange 

Carrier (“CLEC”) to find that BellSouth violated federal law. Based on the Sunrise Order, the 

Commission dismissed the federal law count of the complaint, holding “[slince Count Five relies 

solely on a federal statute as the basis for relief, we find it appropriate to dismiss Count Five.” Id. 
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Consistent with the above Commission decisions, the United States Supreme Court has 

held that the interpretation of an agency order, when issued pursuant to the agency’s established 

regulatory authority, falls within the agency’s jurisdiction. Serv. Storage & Transfer Co. v. 

Virginia, 359 U.S. 171, 177 (1959). 

Here, Nextel’s claim is not under state law; instead, it is attempting to enforce federal 

merger commitments via a state proceeding. Consequently, the FCC alone possesses the 

jurisdiction to interpret and enforce the subject merger commitments. 

Indeed, the FCC explicitly reserved jurisdiction over the merger commitments contained 

in the Merger Order. Specifically, the FCC stated that “[fJor the avoidance of doubt, unless 

otherwise expressly stated to the contrary, all conditions and commitments proposed in this 

letter are enforceable by the FCC and would apply in the AT&T/BellSouth in-region temtory, 

as defined herein, for a period of forty-two months fiom the Merger Closing Date and would 

automatically sunset thereafter.” Merger Order (Appendix F), p. 147 (emphasis added). 

Nowhere in the Merger Order does the FCC provide that the interpretation of merger 

commitments is to occur outside the FCC!* 

In these dockets, Nextel’s claims regarding the merger commitments are not based on 

state law. Instead, Nextel is asking a state agency to enforce Nextel’s erroneous interpretation of 

federal merger commitments that are embodied in a federal agency’s order. Consequently, the 

FCC alone possesses the jurisdiction to interpret and enforce the subject merger commitments. 43 

AT&T Florida recognizes that the FCC stated in the Merger Order that “[ilt is not the intent of these 
commitments to restrict, supersede, or othenvise alter state or local jurisdiction under the 
Communications Act of 1934, as amended. ...” Merger Order at 147. However, the purported source of 
Nextel’s adoption right, at least in part, is pursuant to the Merger Order and not the Act. Thus, the above 
statement from the FCC does not salvage Nextel’s argument. 

While a state Commission may have certain enforcement authority regarding interconnection 
agreements that it approves pursuant to the federal Act, that is not the case in this proceeding. The 
merger commitments Nextel presents were not (and could not be) negotiated or arbitrated pursuant to 
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Further, recognition of the FCC’s exclusive authority ensures a uniform regulatory 

kamework and avoids conflicting and diverse interpretations of FCC requirements. Any other 

decision results in the potential for conflicting rulings and piece-meal litigation. For these 

reasons, to the extent that Nextel’s Notices are based on FCC Merger Commitments, the 

Commission should dismiss the Notices. 

Issue Z(B): If so, do the Merger Commitments allow Nextel to adopt the Sprint ICA? 

AT&T Position: If the Commission has jurisdiction to interpret and enforce the merger 
commitments, the merger commitments do not allow Nextel to adopt the Sprint ICA. 

I. Even if the Commission had concurrent jurisdiction over these Merger 
Commitments, it would be prudent to decline to address them until after the FCC 
rules on AT&T’s pending Petition for a Declaratory Ruling regarding these 
Commitments. 

On February 5, 2008, AT&T Inc. filed a Petition for Declaratory Ruling with the FCC 

that asks the FCC to resolve several issues that are directly or indirectly related to positions 

Nextel has taken in these Nextel, for instance, purports to rely on Merger 

Commitment 7.1 even though it is seeking to adopt a Florida agreement that has been approved 

by this Commission. AT&T has asked the FCC to rule that “Commitment 7.1 does not apply to 

in-state adoptions of interconnection agreements or in any way supersede [FCC] rules goveming 

such  adoption^.'"^ Nextel asserts that the restrictions that exist with respect to a traditional 

adoption under Section 252(i) somehow do not apply to its purported adoption under 

Commitment 7.1. AT&T has asked the FCC to rule that “Commitment 7.1 does not give a 

carrier the right to port an agreement from one state to another if that carrier would be barred by 

dockets.” 

Section 25 1 or 252 of the federal Act, and they are not found in an interconnection agreement that has 
been approved by the Commission. Instead, the merger commitments on which Nextel relies are a 
wholly independent volunta~y commitments that are separate and apart from any Section 251 or 252 
matter and are therefore not subject to state interpretation or enforcement. 
44 Attachment G to this Brief is a copy of this Petition. 

Attachment G at p. 2. 45 
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[FCC] rules implementing Section 252(i) of the Telecommunications Act of 1996 from adopting 

that agreement within the same state.’fi Nextel claims that it is now entitled to port into Florida 

and adopt the same Sprint-AT&T ICA which, effective with AT&T’s execution on October 30, 

2007, was extended for 3 years from December 29, 2006 pursuant to the parties’ Kentucky 

a~nendment.”~’ AT&T has asked the FCC to rule that “bill-and-keep arrangements for the 

transport and termination of telecommunications and facility pricing arrangements are ‘state- 

specific pricing’ terms that are not subject to porting under Commitment 7.1 to other states.’ds 

The FCC has taken swift action on AT&T’s Petition. On February 14,2008 (a mere nine 

days after AT&T filed its Petition), the FCC issued a Public Notice that established a February 

25, 2008 deadline for interested parties to file comments on AT&T’s Petition?’ Reply 

comments were due March 3,2008. 

Accordingly, even if the Commission believes it has concurrent jurisdiction regarding the 

Merger Commitments, AT&T Florida respectfully submits that the Commission should not 

attempt to exercise any such jurisdiction until the FCC has ruled on AT&T’s pending Petition. 

At a minimum, the FCC’s ruling on the Petition will provide useful guidance to the parties and 

the Commission in determining what role, if any, the Merger Commitments play in these 

dockets. 

46 Attachment G at p. 2. 
While AT&T Florida denies that Nextel is entitled to port the Kentucky Agreement into Florida “as is,” 

that issue simply is not before the Commission. Nextel’s Petition does not seek to port any agreement 
from any other state into Florida. Instead, Nextel seeks an Order approving its adoption of the existing 
interconnection agreement between AT&T Florida and Sprint dated January 1, 2001 and initially 
approved by the Commission in Docket No. 000828-TP and 000761-TI’. See Notices at p. 1, 
48 Declaratoxy Petition at p. 2. 
49 See Public Notice, AT&T ILECs Petition for Declaratory Ruling, FCC Docket No. 08-23 (Released 
February 14,2008). 
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11. In any event, the Merger Commitments do not allow Nextel to adopt 
the Sprint ICA. 

Nextel is seeking to adopt the very interconnection agreement that has already been 

approved by this Commission, and it contends that Merger Commitment 7.1 applies to this in- 

state adoption request. When AT&T made this Commitment, however, carriers operating in 

Florida already had the right to adopt agreements that had been approved in Florida consistent 

with the provisions of 47 U.S.C. 5 252(i) and the FCC’s rules implementing those provisions. 

Clearly, Commitment 7.1 does not in any way address the in-state adoption rights carriers 

already had, or diminish the all or nothing rule.50 

Instead, Commitment 7.1 gives carriers certain rights they did not have before AT&T 

made the Commitment. Prior to this Commitment, a carrier did not have the right to port an 

interconnection agreement &om another state into Florida, and Commitment 7.1 now provides 

carriers certain state-to-state porting rights that they previously did not have. This Commitment, 

therefore, applies only when a canier wants to take an interconnection agreement from one state 

and operate under that agreement in a different state (which often is referred to as “porting” an 

agreement from one state into another state). That is why the commitment contains language 

such as “subject to state-specific pricing and performance plans and technical feasibility,” and 

“consistent with the laws and regulatory requirements of the state for which the request is made.” 

This language is necessary only when an agreement that was approved in one state is ported into 

another state. Moreover, no party to thc FCC’s merger proceedings suggested that this 

The Kansas Corporation Commission agrees with AT&T Florida’s position in this regard and found 
that “b]ecause the FCC noted that the Merger Commitments were not general statements of FCC policy 
and did not alter FCC procedures, its Rule 5 1.809 was not diminished by Merger Conditions.” See Order 
dated June 9,2008, in re Sprint Comrnun S Co. v. Sw. Bell Tel. Co. d/b/a AT&TKansas, Docket No. 08- 
SWBT-602-COM (Kan. Corp. Comm’n filed Dec. 26,2007) at p. 5-7. 

50 
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Commitment related in any manner whatsoever to in-state adoptions of interconnection 

agreements by telecommunications carriers. 

While Commitment 7.2 does apply to in-state adoption requests, it simply has no bearing 

on Nextel’s request. Commitment 7.2 simply states that under specified conditions, AT&T 

Florida “shall not refuse a request . . . to opt into an [interconnection] agreement on the ground 

that the agreement has not been amended to reflect changes of law.” AT&T Florida does not 

dispute that the Sprint ICA has been amended to reflect changes of law, and AT&T Florida’s 

denial of Nextel’s opt-in request is not based on any “change of law” issues. 

Nextel, however, contends that these Commitments apply to its in-state adoption request. 

Beyond that, Nextel contends that these Commitments permit an in-state adoption even when the 

very same in-state adoption would not be permitted by Section 252(i) of the Act. As noted 

above, AT&T has asked the FCC for a declaratory ruling addressing both of these contentions, 

and AT&T respectfully submits that this Commission should not address these contentions until 

the FCC rules on AT&T’s Petition. 

Without waiving the foregoing, a brief exploration of Nextel’s contentions demonstrates 

their folly. While AT&T Florida has a general obligation under Section 252(i) of the 

Telecommunications Act of I996 to make available to any requesting carrier any interconnection 

agreement to which it is a party;’ the FCC has ruled that the obligation: 

Section 252(i) of the 1996 Act provides, “A local exchange carrier shall make available any 
interconnection, service, or network element provided under an agreement approved under this section 
[252] to which it is a party to any other requesting telecommunications canier upon the same terms and 
conditions as those provided in the agreement.” 47 U.S.C. 5 252(i). Although Section 252(i) speaks in 
terms of making available “any interconnection, service, or network element,” the FCC has ruled that a 
requesting carrier that seeks to make an adoption under Section 252(i) may not adopt part of an 
interconnection agreement, but instead must make an adoption on an “all or nothing” basis. Review of the 
Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, 
Second Report and Order, 19 FCC Rcd 13494 (rel. July 13,2004). 
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shall not apply where the incumbent LEC proves to the state commission 
that . . . [tlhe costs of providing a particular agreement to the requesting 
telecommunications carrier are greater than the costs of providing it to the 
telecommunications carrier that originally negotiated the agreement.” 

The rationale of this ruling is obvious: a general provision that allows requesting carriers to 

adopt an existing agreement, rather than negotiating and arbitrating an agreement of their own, 

cannot properly be applied to contract provisions that, if adopted, would impose costs on the 

ILEC in excess of the costs the ILEC incurs to perform the original agreement. 

Merger Commitment 7.1 does not nullify this limitation on interconnection agreement 

adoptions. Indeed, to read the Commitment otherwise would result in the absurd situation in 

which a carrier in, for example, Ohio could port an interconnection agreement approved in, for 

example, Florida, even though a carrier in Florida could not adopt the agreement under 

Section 252(i). Alternatively, this reading could effectively eviscerate Rule 809(b) altogether - 

even for in-state adoptions - by permitting carriers to end-run around that rule through a two- 

step process. 

To use the previous example, for instance, a carrier in Ohio with an affiliate in Florida 

could port a Florida agreement not available for adoption in Florida under FCC rules from 

Florida to its affiliate in Ohio and then back to Florida. This would accomplish through two 

steps what the FCC’s rules prohibit that carrier &om accomplishing in one step. Merger 

Commitment 7.1 cannot be read to allow such absurd results. 

Issue 3: I f  the answer to Issue 1 or Issue 2B is “yes,’’ what should be the effective date of 
Nextel’s adoption of the Sprint E A ?  

AT&T Position: If an adoption is granted, the effective date should be thirty calendar days after 
the final party executes the adoption agreement. 

’* 47 C.F.R. 5 5 1.809@). 
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First and foremost, AT&T Florida maintains that the adoption Nextel seeks is unlawful 

and should therefore be denied. However, in the event the Commission ultimately decides to 

approve the adoption, consistent with existing practice, the effective date of the adoption should 

be thirty (30) calendar days after the final party executes the adoption document, and as is further 

explained below, in no event should the adoption become effective prior to the effective date of a 

find Commission order granting such adoption. 

Nextel’s faulty justification for an effective date of June 8, 2007 is that it requested the 

adoption on that date?3 That rationalization simply makes no sense. At the time of that request, 

June 8, 2007, the underlying agreement was not available for adoption and the request was 

untimely.54 This is so because, in accordance with federal law, AT&T Florida’s obligation to 

provide an adoption is limited to a “reasonable period of time” after the original contract is 

approved:’ and the interconnection agreement was, at that time, by its express terms expired. 

AT&T Florida and Sprint were only operating under the terms and conditions of the agreement 

on a month-to-month basis as the parties labored towards a new agreement. A party attempting 

to adopt an expired agreement cannot rationally be said to have requested the adoption within the 

required “reasonable period of time.” 

Although there is no precise definition of a “reasonable period of time,” other 

commissions have found that attempting to adopt an agreement several months before expiration 

is not within “a reasonable period of time”. For example, in two cases i?om other jurisdictions, 

See Nextel Issue Position Statements. 53 

j4 AT&T Florida and Sprint subsequently entered into an amendment of the interconnection agreement on 
December 7,2007 and thereby amended the term of the agreement. However, that amendment is of no 
consequence to this analysis because at the time of Nextel’s request, June 8,2007, the agreement was by 
its express terms expired and the parties were involved in arbitrating a new agreement. 

In limiting the period of time during which an interconnection agreement can be adopted, 47 C.F.R. 
§51.809(c) asserts: ”[i]ndividual agreements shall remain available for use by telecommunications 
camers pursuant to this section for a reasonable mriod of time afler the approved agreement is 
avagable forpublic inspection under 5 25201) of the Act” (emphasis added). 

55 
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In Re: Global NAPs South, Inc., 15 FCC R’cd 23318 (August 5, 1999) (“Global NAPs One”) 

and In re: Notice of Global NAPs South, Inc., Case No. 8731 (Md. PSC July 15, 1999) (“Global 

NAPs TWO”), a CLEC’s request to adopt an interconnection agreement within approximately ten 

months and seven months, respectively, of each adopted agreement’s termination date was found 

to be beyond the “reasonable period of time” req~irement.’~ 

For instance, in Global NAPs One, Global NAPs requested adoption of an 

interconnection agreement approved in 1996. Global NAPS sought adoption of the agreement in 

August 1998, when the agreement was by its terms set to expire on July 1, 1999. The Virginia 

State Corporation Commission (“Virginia Commission”) denied Global NAP’S request because 

of the limited amount of time remaining under the agreement. As a result, Global NAPs 

petitioned the FCC for an order preempting the Virginia Commission’s decision. The FCC 

denied Global NAP’S petit i~n.’~ 

Likewise, in Global NAPs Two, the Maryland Public Service Commission held that it 

was unreasonable to allow Global NAPs to adopt a three year interconnection agreement 

approximately two and a half years into its term.58 

At the time of Nextel’s request it was erroneously attempting to push the “reasonable 

period of time” envelope even further as Nextel sought to adopt an expired agreement.59 It 

stretches credulity to assert that an attempt to adopt an expired agreement (and in this case, one 

that had been expired for over mo years) was made within a reasonable period of time after the 

agreement was approved by the Authority and made available for public inspection. 

See In Re: Global NAPs South, Inc., 15 FCC R’cd 23318 (August 5,  1999) In re: Notice of Global 86 

NAPs South, Inc., Case No. 8731 (h4d. PSC July 15, 1999). 
”See Global NAPs One. 

See Global NAPs Two. 
59 The interconnection agreement was entered into on January I, 2001, and was amended twice to extend 
the term to December 3 1,2004. 

58 
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Furthermore, imposing a retroactive effective date would be contrary to basic rules of 

contract formation (requiring a meeting of the minds and agreement on terms before a contract is 

formed) and to the 1996 Act, which requires state commission approval of an interconnection 

agreement before it becomes binding. 47 U.S.C. § 252(e). Indeed, even when parties to an 

interconnection agreement have agreed to an effective date, an interconnection agreement still 

cannot lawfidly take effect until the Commission approves the interconnection agreement under 

252(e) of the 1996 Act. 

As for the merger commitment, it plainly does not contemplate that a ported agreement 

will be effective as of the day of the request. It certainly says no such thing, and since it requires 

the ported agreement to be modified in light of the “subject to” conditions, which requires a 

review of the requested agreement against pricing, performance measure, technical feasibility, 

OSS and network attributes and limitations, and legal and regulatory considerations of the port-to 

state, the commitment did not contemplate agreements somehow instantaneously becoming 

effective. If the FCC did not require ported agreements to be effective on the day of the request, 

which it plainly did not, it is illogical to assume that the FCC contemplated that adoptions would 

become effective on the date of the request.M 

Nextel evidently seeks a retroactive effective date to penalize AT&T Florida for allegedly 

having delayed the process. To be clear, Nextel’s proposal to back-date the interconnection 

agreement is tied to its positions on the bill-and-keep and facility sharing provision. If Nextel 

prevails, its proposal for a retroactive effective date is, in effect, a contention #at AT&T Florida 

should be penalized in an amount equal to reciprocal compensation payments and/or 

interconnection facility payments for AT&T Florida’s alleged delay. 

As previously asserted, AT&T Florida continues to maintain that neither of the Merger Commitments 
Nextel relies on support the adoption that Nextel is seeking. 
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For example, Nextel wants a retroactive rate of zero under bill and keep for traffic AT&T 

Florida terminated on Nextel’s behalf. But there is no legal or factual basis for any such penalty. 

AT&T Florida did not delay the process, wrongfully or otherwise. There can be no serious 

contention that AT&T Florida’s positions on why the adoption is unlawful constitute bona fide, 

defensible positions. And as with any disputed matter, reaching resolution requires time and 

effort. 

Moreover, retroactive ratemaking is prohibited in Florida. For example, the Florida 

Supreme Court has long held that “the Commission would have no authority to make retroactive 

ratemaking orders.” City of Miami v. Florida Public Service Commission, 73 P.U.R. 3d 369,208 

So.2d 249, 259 (1968) (citing F.S.A. Section 364.14); See also, Southern Bell Telephone v. 

Florida Public Service Commission, 453 So.2d 780 (1984). 

Finally, the Commission is well aware that, in the context of interconnection agreements, 

the parties are routinely required by the terms of such agreements to renegotiate a new agreement 

or term to conform to regulatory changes - rather than simply alter the agreements retroactively 

to reflect such changes. This is still hrther indication of the well-accepted practice of avoiding 

any type of retroactive effective date. 

In addition to the potential impact on current subscribers of imposing new costs on 

carriers retroactively (and encouraging carriers in turn to recoup those costs for old services on 

new customers), the concept of retroactive rate-making is fundamentally unfair and raises due 

process concems. Retroactive rate-making, like prohibited expost facto laws, changes the rules 

after the fact and alters the legal impact of conduct after that conduct has occurred. 

If the Commission were to ultimately approve the adoption, which it should not do, there 

is no valid justification for applying a retroactive effective date. Thus, the only lawful course 
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under the 1996 Act and established practice is to have newly approved interconnection 

agreements take effect only subsequent to Commission approval. Therefore, should the 

Commission approve the adoption then, subsequent to such approval, and consistent with long- 

established practice, the effective date should be thirty (30) days after execution by the final 

P*Y. 

CONCLUSION 

For all of the reasons set forth above, AT&T Florida respecfilly requests that the 

Commission enter an order denying Nextel’s attempted adoptions in their entirety!’ 

Respectfully submitted, this 26th day of June, 2008. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

TRACY W. HATCH 
MANUEL A. GURDIAN 
d o  Gregory R. Follensbee 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

As explained throughout this Brief, Nextel is not entitled to adopt the Sprint ICA. If, however, the 
Commission disagrees and decides to allow the requested adoption, AT&T Florida respectfully requests 
that the Commission specify in its Order that: (1) AT&T Florida is entitled to terminate the bill and keep 
arrangement in the adopted agreement; (2) if AT&T Florida terminates the bill and keep arrangement in 
the adopted agreement, Nextel and AT&T Florida must negotiate new reciprocal compensation 
arrangements; (3) any new reciprocal compensation arrangements, whether resulting from mutual 
agreement of the parties or kom a ruling by the Commission or the FCC, shall apply as of the effective 
date of the adoption. These provisions are consistent with the language of the Sprint ICA, which allows 
AT&T to terminate or renegotiate these provisions if the Sprint CLEC opts into another agreement and 
leaves Sprint PCS as the sole remaining party to the original agreement. See Sprint ICA, Attachment 3, 
Section 6.1 (“Should either Sorint CLEC or Smint PCS oat into another interconnection arrangement with 
[AT&T Florida] pursuant to 252(i) of the Act which calls for reciprocal compensation, the bill and keep 
arrangement between [AT&T Florida] and the remaining Sprint entity shall be subiect to termination or 
renegotiation as deemed aomopriate by IAT&T Floridal.”)(emphasis added); and (4) the effective date of 
the agreement should be subsequent to a final order granting adoption-specifically, thirty (30) days after 
final execution of the adoption documents. 
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675 W. Peachtree St., NE 
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ATTACHMENT A 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
Tallahassee, Florida 

IN RE: Notice of Adoption of Interconnection Agreement by Nextel South, 
Inc. and NPCR, Inc. d/b/a Nextel Partners, Inc. 

Dockets No. 070368-TP and 070369-TP 

AFFIDAVIT OF P. L. (SCOT) FERGUSON 
ON BEHALF OF AT&T FLORIDA 

STATE OF FLORIDA 
COUNTY OF LEON 

COMES NOW Scot Ferguson and states as follows: 

1. My name is Scot Ferguson. I am an Associate Director in AT&T 

Operations' Wholesale organization. As such, I am responsible for certain issues 

related to  wholesale policy, primarily related t o  the general terms and conditions of 

Interconnection Agreements throughout AT&T's operating regions, including 

Florida. My business address is 675 West Peachtree Street, Atlanta, Georgia 

30375. 

2. I graduated from the University of Georgia in 1973, with a Bachelor of 

Journalism degree. My career spans 34 years with Southern Bell, BellSouth 

Corporation, BellSouth Telecommunications, Inc., and AT&T. During that time, 1 

have held positions in sales and marketing, customer system design, product 

management, training, public relations, wholesale customer support, regulatory 

support, and my current position as a corporate witness on wholesale policy issues. 



Overview 

3. Nextel' is seeking an Order approving its requests for adoption of the 

existing Interconnection Agreement between AT&T Florida, Sprint CLEC and Sprint 

PCS ("AT&T-Sprint Agreement" or "Agreement") dated January 1, 2001 and 

initially approved by the Florida Public Service Commission ("Commission") in 

Dockets No. 000828-TP and 000761-TP, and the amendment to  that Agreement 

approved on January 29, 2008 in Docket No. 070249-TP. 

4. AT&T Florida's position is that Nextel is not entitled to the relief it 

seeks. The facts I will provide show, among other things, that Nextel's attempt to  

adopt the Agreement is not consistent with FCC Rule 47 C.F.R. § 51.809, which 

implements Section 252(i). This FCC Rule requires a carrier adopting an agreement 

to take that agreement in its entirety 

5. My affidavit is organized into four sections. First, I will address the 

status of the AT&T-Sprint Agreement that Nextel seeks to adopt. Second, I will 

discuss facts that support AT&T's legal position regarding the AT&T/BellSouth 

Merger Commitments upon which Nextel erroneously relies. Third, I will discuss 

facts that support AT&T's legal position that Section 252(i) of the federal 

Telecommunications Act of 1996 ("the 1996 Act") does not allow Nextel to adopt 

the AT&T-Sprint Agreement. Fourth, I will provide information regarding the 

negative impact caused to AT&T if Nextel's adoptions were to occur. 

' As used in this Affidavit, "Nextel" refers collectively to Nextel South Corporation and 
NPCR, Inc., d/b/a Nextel Partners. 
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6. I am not an attorney, and my affidavit on these issues is provided with 

respect only to  facts and policy. Therefore, my affidavit should not be construed 

as a waiver of any legal arguments. 

1. STATUS OF THE AT&T-SPRINT INTERCONNECTION AGREEMENT 

7. AT&T Florida and Sprint signed an amendment extending the parties' 

Florida Agreement for three (3) years until March 2010. The Interconnection 

Agreement is effective, and, under applicable qualifying conditions, is portable by a 

carrier to another state in AT&T's ILEC service region under the terms of the 

Merger Commitments, or adoptable by a carrier within Florida under Section 252(i) 

of the 1996 Act. However, for reasons that I will provide later in my affidavit, 

Nextel's request for adoption in this docket should not be granted. 

II. THE MERGER COMMITMENTS 

8. I will summarize the Merger Commitments. The FCC's Order 

approving the merger of AT&T, Inc. and BellSouth Corporation contains, as 

Appendix F, a number of commitments the FCC considered in approving the 

merger.' 

9. In a letter to AT&T Florida dated May 18, 2007, and in its Petition, 

Nextel claims to rely on two  of these Merger Commitments as the basis for its 

request t o  adopt the AT&T-Sprint Agreement. 

See Memorandum Opinion and Order, In the Matter of AT&T, Inc. and BellSouth 
Corporation Application for Transfer of Control, 22 F.C.C.R. 5662 at 8222, Appendix F {March 26, 
2007)I'Merger Order"). 
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10. Nextel relies on the first two Merger Commitments under the heading 

"Reducing Transaction Costs Associated with Interconnection  agreement^."^ 

These commitments provide that: 

1. The AT&T/BellSouth ILEC shall make available to  any 
requesting telecommunications carrier any entire effective 
Interconnection Agreement, whether negotiated or arbitrated, 
that an AT&T/BellSouth ILEC entered into in any state in the 
AT&T/BellSouth 22-state ILEC operating territory, subject to 
state-specific pricing and performance plans and technical 
feasibility, and provided, further, that  an AT&T/BellSouth ILEC 
shall not be obligated to provide pursuant to  this commitment 
any interconnection arrangement or UNE unless it is  feasible to 
provide, given the technical, network, and OSS attributes and 
limitations in, and is consistent with the laws and regulatory 
requirements of, the state for which the request is made. 

2. The AT&T/BellSouth ILECs shall not refuse a request by a 
telecommunications carrier to opt into an agreement on the 
ground that the agreement has not been amended to  reflect 
changes of law, provided the requesting telecommunications 
carrier agrees to negotiate in good faith an amendment 
regarding such change of law immediately after it has opted into 
the agreement. 

The first Merger Commitment does not support the relief requested by 

Nextel. The first Merger Commitment applies only when a carrier wants to take an 

Interconnection Agreement from one state and operate under that agreement in a 

different state (which often is referred to  as "porting" an agreement from one state 

into another state). That is why the commitment contains language such as 

"subject to state-specific pricing and performance plans and technical feasibility," 

and "consistent with the laws and regulatory requirements of the state for which 

1 1. 

AT&T Florida does not believe it IS appropriate for Naxtel to raise these merger 
As explained in AT&T Florida's filings with the Commission, AT&T commitments in this docket. 

Florida believes that the FCC can best address the meaning of these Merger Commitments. 
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the request is made." This language is necessary only when an agreement that 

was approved in one state is ported into another state. 

12. Prior to  this Merger Commitment, carriers did not have the right to 

port an agreement from another state into Florida. Rather, carriers had the right to 

adopt agreements that had been approved in Florida consistent with the provisions 

of 47 U.S.C. § 252(i) and the FCC's rules implementing that provision. This is 

significant because, purely from a layman's perspective, it further demonstrates 

that this Merger Commitment does not address the in-state adoption rights carriers 

already had. Instead, this Merger Commitment provides carriers certain state-to- 

state porting rights that they previously did not have. 

13. Nextel is not seeking at this time to port an agreement from another 

state into Florida. Instead, Nextel is seeking to  adopt the amended AT&T-Sprint 

Agreement approved by this Commission on January 29, 2008 in Docket No. 

070249-TP. 

14. The second Merger Commitment does not support the relief requested 

by Nextel. While the second Merger Commitment (unlike the first) applies to in- 

state adoption requests, it has no bearing on Nextel's request. This Merger 

Commitment simply states that under specified conditions, AT&T Florida "shall not 

refuse a request . . . to  opt into an [interconnection] agreement on the ground that 

the agreement has not been amended to  reflect changes of law." AT&T does not 

dispute that the AT&T-Sprint agreement has been amended to  reflect changes of 
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law, and as explained below, AT&T's denial of Nextel's opt-in request is not based 

on any "change of law" i s s ~ e s . ~  

111. SECTION 252(i) 

15. Nextel does not base its request for relief solely on the two Merger 

Nextel also bases its request on Section 252(i) of Commitments just addressed. 

the 1996 Act, which provides: 

A local exchange carrier shall make available any 
interconnection, service, or network element provided under an 
agreement approved under this section to which i t  is a party to 
any other requesting telecommunications carrier upon the same 
terms and conditions as those provided in the agreement. 

This provision does not support Nextel's request for relief for several 

reasons. First, Nextel is not seeking to adopt the amended AT&T-Sprint 

Agreement "upon the same terms and conditions as provided in the agreement" 

because the AT&T-Sprint Agreement addresses a unique mix of wireline and 

wireless items. Nextel, however, provides only wireless service and, in fact, is not 

even certificated to  provide wireline services in Florida. Second, allowing Nextel to 

adopt the AT&T-Sprint Agreement would result in an agreement that would appear 

to  be contrary to FCC policy and internally inconsistent. 

16. 

17. Next, I will address the types of interconnection service, or network 

elements that are provided under the AT&T-Sprint Agreement. The AT&T-Sprint 

Agreement contains negotiated terms and conditions between AT&T Florida and 

The Merger Commitments that Nextel relies on are inextricably intertwined with 
arguments pending in FCC Docket 08-23 regarding the interplay between such Merger 
Commitments and Section 252 li) and Federal Rule 51.809 (b). 
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the following Sprint entities: wireline providers Sprint Communications Company 

Limited Partnership and Sprint Communications Company L.P. (collectively referred 

to as "Sprint CLEC"); and wireless providers Sprint Spectrum L.P. and SprintCom, 

Inc. (collectively "Sprint PCS"). The AT&T-Sprint Agreement, therefore, addresses 

a unique mix of wireline and wireless items (such as traffic volume, traffic types, 

and facility types), and it reflects the outcome of gives and takes between those 

specific parties that would not have been made if the agreement addressed only 

wireline services or only wireless services. 

18. Nextel is not seeking to adopt the AT&T-Sprint Agreement "upon the 

same terms and conditions as provided in the agreement". The terms and 

conditions of the AT&T-Sprint Agreement clearly apply only when the non-ILEC 

parties to  the agreement are providing both wireline and wireless services. Nextel, 

however, does not provide both services in Florida. 

19. 

20. 

Nextel provides wireless service in Florida. 

Nextel does not provide wireline service in Florida and is not even 

certificated to  provide wireline service in Florida. 

21. AT&T Florida's Interconnection Agreements typically do not address 

both wireline and wireless services. In fact, i t  is extremely rare for a single AT&T 

Florida Interconnection Agreement to address both wireline and wireless services 

and, as noted above, the AT&T-Sprint Agreement reflects the outcome of gives 

and takes between those specific parties that would not have been made if the 

agreement addressed only wireline services or only wireless services. Attachment 
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3, Section 6.1 of the AT&T-Sprint Agreement, for instance, expressly states that 

"The Parties' agreement to establish a bill-and-keep compensation arrangement 

was based upon extensive evaluation of costs incurred by each party for the 

termination of traffic." 

22. To allow Nextel to  adopt the AT&T-Sprint Agreement, therefore, 

would disrupt the dynamics of the terms and conditions negotiated between AT&T 

Florida and the Sprint parties to the AT&T-Sprint Agreement and, in this case, 

AT&T would lose the benefits of the bargain negotiated with those parties. 

23. The AT&T-Sprint Agreement addresses circumstances whereby one of 

the Parties may opt out of the Agreement. Additional language in Attachment 3, 

Section 6.1 states that: 

... the bill-and-keep arrangement is contingent upon the 
agreement by all three Parties to adhere to  bill-and-keep. 
Should either Sprint CLEC or Sprint PCS opt into another 
interconnection arrangement with [AT&Tl pursuant to 252W of 
the Act which calls for reciprocal compensation, the bill-and- 
keep arrangement between IAT&TI and the remaining Sprint 
entity shall be subject to termination or renegotiation as deemed 
appropriate by [AT&Tl. 

24. From that negotiated language, it is apparent that the express 

combination of the three parties to the agreement drove the establishment of bill- 

and-keep between the three parties. Clearly, it was AT&T's concern that the 

balance of traffic would be skewed unfavorably in Sprint's favor in the event that 

one of the Sprint entities elected to  pull out of the Agreement, and that AT&T 

would no longer realize any benefits of the original bargain as a result. 
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25. There are examples of the benefits of the bargain that AT&T would 

lose if Nextel were allowed to  adopt the AT&T-Sprint Agreement. The examples I 

will provide generally pertain to  Interconnection Attachment 3 (entitled "Network 

Interconnection: Call Transport and Termination") of the AT&T-Sprint Agreement 

with respect to Interconnection Compensation. 

la) Section 6.1. I establishes a "bill-and-keep" arrangement for 

usage on CLEC local traffic, ISP-bound traffic, and wireless local traffic. Bill- 

and-keep arrangements are unusual for wireless traffic. Bill-and-keep means 

the rate for terminating certain traffic is zero. In fact, I am not aware of any 

AT&T agreements with stand-alone wireless providers like Nextel that 

contain a bill-and-keep arrangement. 

(b) Section 2.3.2 establishes a 50/50 split for the cost of 

interconnection facilities for wireless traffic, or as the agreement states, 

"[tlhe cost of the interconnection facilities ... shall be shared on an equal 

basis." This particular split is unusual for wireless traffic. In fact, I am not 

aware of any AT&T agreements with stand-alone wireless providers like 

Nextel that contain this particular split. 

(c) Similarly, Section 2.9.5.1 establishes a 50/50 split for the cost 

of interconnection facilities for handling transit traffic, ISP-bound traffic and 

intraLATA toll traffic for the Sprint CLEC. This particular split is unusual for 

CLEC traffic. In fact, I am not aware of any AT&T agreements with stand- 

alone CLEC providers that contain this particular split. 
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26. As a practical matter, when AT&T Florida implements a carrier's 

adoption of an approved Interconnection Agreement, typically, AT&T Florida 

creates "adoption papers" that have the practical effect of substituting the 

adopting carrier's name for the original carrier's name throughout the agreement 

including any amendments, thereby binding the adopting carrier to all the rates, 

terms and conditions contained in the original agreement. The parties then execute 

the adoption papers. 

27. Substituting Nextel for Sprint results in an agreement that would 

appear to be contrary to FCC policy. As explained above, both wireless and 

wireline carriers are parties to the AT&T-Sprint Agreement. If the wireless 

company Nextel alone were substituted for the original parties to  the agreement 

(Sprint CLEC and Sprint PCS), portions of the adopted agreement would appear to  

erroneously suggest that  Nextel could avail itself of provisions in the agreement 

that apply only to CLECs. To cite but one example, Attachment 2 of the AT&T- 

Sprint Agreement allows the Sprint CLEC entities to  purchase unbundled network 

elements ("UNEs") from AT&T Florida. Substituting Nextel for the parties to the 

AT&T-Sprint agreement would result in language that would appear to  erroneously 

suggest that Nextel can purchase UNEs from AT&T Florida. 

28. Nextel, however, only provides mobile wireless services in Florida, and 

in its Triennial Review Remand Order, the FCC ruled that: 

Consistent with [the D.C. Circuit Court of Appeal's opinion in] 
USTA //, we deny access to  UNEs in cases where the 
requesting carrier seeks to provide service exclusively in a 
market that  is sufficiently competitive without the use of 
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unbundling. In particular, we deny access to UNEs for the 
exclusive provision of mobile wireless services.. . . 5 

Nextel, therefore, cannot purchase UNEs from AT&T Florida. 

29. Substituting Nextel for Sprint would also result in an agreement that 

would appear to be internally inconsistent. To cite but one example, the AT&T- 

Sprint agreement was amended to  bring i t  into compliance with the FCC's Triennial 

Review Order and Triennial Review Remand Order. That amendment provides that, 

as of March 11,  2006, "Sprint shall not obtain a Network Element for the exclusive 

provision of mobile wireless services or interexchange services." If Nextel were 

allowed to adopt the AT&T-Sprint Agreement, some portions of the adopted 

Agreement would erroneously appear to  allow Nextel to purchase UNEs from AT&T 

Florida, while this amendment provision prohibits it from doing so. The Agreement, 

therefore, would be internally inconsistent. 

30. The adopted Agreement could not be revised IO address these issues 

in the context in which Nextel is seeking to adopt the AT&T-Sprint Agreement. As 

our attorneys can explain in more detail, the FCC has ruled that a carrier is no 

longer permitted to  "pick and choose" the provisions in an approved 

Interconnection Agreement that it wants to adopt. Instead, the FCC has adopted 

an "all-or-nothing rule" that requires a requesting carrier seeking to avail itself of 

See Order On Remand, In the Matter of Unbundled Access to Network Elements Review of 
the Section 257 Unbundling Obligations of Incumbent Local Exchange Carriers, 20 F.C.C.R. 2533 at 
(34 (Fehruary 4, ZOOti)(emphasis added). 
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terms in an Interconnection Agreement to adopt the agreement in its entirety, 

taking a// rates, terms, and conditions from the adopted agreement.6 

31. Allowing Nextel to "adopt" the AT&T-Sprint Agreement after revising 

the agreement to  clarify which provisions Nextel can and cannot use is contrary to  

this FCC ruling, and confusing. 

32. There are twenty-nine pages in t he  nine-state AT&T-Nextel Wireless 

Interconnection Agreement. In contrast, there are approximately 1.1 70 pages in 

the current AT&T-Sprint Agreement, including all approved  amendment^,^ that 

Nextel seeks to  adopt - generally, about the same number of pages that comprise 

a number of the older Interconnection Agreements between AT&T and stand-alone 

CLECs in AT&T's Southeast service region.' 

33. The significance of the huge difference between the sizes of the two 

agreements is clear: an Interconnection Agreement between AT&T and a CLEC (in 

this case, an agreement with a CLEC that also includes one of the CLEC's wireless 

entities) contains a vast number of provisions that pertain strictly to the 

relationship between AT&T and a CLEC. An overwhelming majority of those 

provisions d o  not and cannot apply to  a wireless provider, and, therefore, are not 

included in the Interconnection Agreement between AT&T and a wireless-only 

' See Second Report and Order, In the Matter of Review of the Section 251 Unbundling 
Obligations of Incumbent Local Exchange Carriers, 19  F.C.C.R. 13494 at 81 (July 13, 
2004)(emphasis added). 

'The amendments referenced above and approved by the FL PSC, were approved in dockets 
030488-TP, 0401 91-TP, 040570-TP, 041005-TP. 050074-TP, 0501 34-TP, 06041 3-TP. 

a More recently, general language and change-of-law revisions have reduced standard 
interconnection agreements to fewer than 500 pages. 
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p r ~ v i d e r . ~  Stated another way, Nextel could not possibly comply with the terms of 

the AT&T-Sprint Agreement because Nextel is not a CLEC. 

IV. HARM TO AT&T IF NEXTEL IS ALLOWED TO ADOPT 

34. The potential harmful impacts extend beyond Florida and AT&T's 

Southeastern region. The potential damage is exponential with respect to  the 

states outside of AT&T's Southeastern region. In addition to their filings in the 

Southeast, Sprint and Nextel are also attempting to  port the Southeast AT&T- 

Sprint Agreement outside of AT&T's Southeastern region. 

35. The impacts are significantly increased by the fact that  neither Sprint, 

Sprint PCS, nor the Nextel entities currently have benefit of bill-and-keep and/or the 

50/50 facilities pricing in any of the 13 states. Moreover, each has a separate 

Interconnection Agreement with AT&T in all 13 states - unlike their combined 

Southeast agreement. If Sprint and Nextel succeed in porting the Southeast 

agreement without proper modification to any or all of the 13 states across all of 

their subsidiaries - and, therefore, the bill-and-keep and 50/50 facilities pricing 

provisions - all of the Sprint/Nextel subsidiaries will unfairly benefit from a bargain 

developed through negotiation of the unique mix of considerations represented by 

only AT&T, Sprint and Sprint PCS in the Southeast. 

36. Another major issue with respect to the potential harm caused AT&T 

should Nextel be allowed to  adopt the AT&T-Sprint Agreement is the issue of 

adoptability itself. If a wireless-only entity such as Nextel is allowed to  adopt an 

' Attachment B to t h e  AT&T Florida's brief provides a summary of provisions in t h e  Sprint 
ICA that Nextel, as a stand-alone wireless provider, cannot legally avail itself. 
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Interconnection Agreement like the one between AT&T, Sprint and Sprint PCS, 

with Nextel neither being certificated as a CLEC nor being combined with a wireline 

provider, then such a ruling may set a precedent for other wireless-only entities to 

likewise adopt the AT&T-Sprint Agreement with, potentially, similar financial 

detriment to AT&T. Assuming that other major unaffiliated wireless carriers were 

to adopt the SprintlNextel agreement, the potential costs to  AT&T are magnified 

even further. 

37. Finally, there are additional reasons why allowing the adoptions would 

have a negative impact on the industry. For example AT&T’s data does not reveal 

how the balance of traffic is likely to  change over time. 

38. As carriers’ businesses change, so, too, may the means by which they 

deliver their traffic. Already, Nextel Partners has shifted traffic from its trunks so 

that its traffic is delivered via Nextel South’s trunks, and that traffic is counted 

with Nextel South’s minutes of use. It is also possible for a carrier to use a third 

party to  aggregate and deliver traffic on its behalf. Thus, even if i t  were 

determined that a bill-and-keep arrangement is suitable today between specific 

carriers because the traffic they exchange is roughly in balance, such a traffic 

pattern may change and may change drastically. If carriers are allowed to  maintain 

bill-and-keep compensation arrangements in instances where traffic is not in 

balance, i t  would afford them another mechanism for arbitrage. 

39. Unscrupulous carriers may “game the system” in order to  avoid paying 

their fair share of the costs associated with carrying and terminating their end 

14 



users’ traffic. Such a result runs counter to  good public policy. Therefore, it is 

important that procedures remain available to ensure that carriers appropriately 

compensate each other for the facilities and services they utilize, and that 

enforcement of bill-and-keep arrangements is limited to instances in which traffic 

remains in balance. 

CONCLUSION 

40. I respectfully request the opportunity to  present the facts summarized 

in this affidavit to the Commission. These facts will demonstrate that  the 

adoptions requested by Nextel should not be granted. 
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FURTHER AFFIANT SAITH NOT. 

Signed this day of June, 2008 

7rg $ud...- 
P. L. (Scot) Ferguson 

STATE OF GEORGIA 

COUNTY OF FULTON 

Sworn to and subscribed before me, this a b  day of June 2008. 

My Commission Expires: 



ATTACHMENT B 



SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPNNT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

AND 
AT&T FLORIDA 

DATED JANUARY 1,2001 

llAJORSECTlON NAME 

ienerai Terms and Conditions - Part A 
- - 

- 
IUB-SECTION PDF PAGE 

NUMBER - 
1. Ordering Procedures 8 

I 

i. White Pages Listings 1 9  - - 
i.1 - 6.10 I 
'. Bona Fide ReouestlNew Business I 10 
7eauest for Further Unbundlina I 
subsection O f  7.1 

!4.2.1 
!4.2.2 
!4.2.2.1 
!4.2.3 

Prepared 2/20/0 
DESCRIPTION 

Reference to orderina vrocedures in 
Attachment 6 for Sprini CLEC 
Resale services at parity with that 
provided to ATBTs own affiliates, 
subsidiaries, and end users. Quality of 
Network Element and access to same shall 
be at least equal to that which ATBT 
provides itself or such access as would 
provlde efficient carrier meaningfuf 
opportunity to compete. 
White pages listings 

Products and services made available to 
other CLECs shall be made available to 
Sprint on same rates, terms and 
conditlons through an amendment. 
Fraud protection available for resold ATBT 
services and ATBT's ports used by Sprint 
will be available to Sprint. Parties wil l 
cooperatively work together In fraud 
situations. Liability for provisioning, 
maintenance, signal network routing 
errors, accidental or  malicious alternation 
of software underlying Network Elements 
or subtending operational support 
systems causing financial loss. ATBT 
responsibility from unauthorized 
attachment to  loop facilities from Main 
Distrlbutlon Frame to Network Interface 
Device. - - 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L P  AND SPRINT SPRECTRUM L.P 

AND 
ATBT FLORIDA 

DATED JANUARY 1,2001 

Network Interconnection - Attachment 3 t----- 

SUB-SECTION 

Entire Resale Document 

Entire Document - Network Elements 
and Other Services 

I, Definitions 
CLEC Local Traffic 
Translt Traftic 
Virtual Point of Interconnection 
2. Network Interconnection 

2.2.1 

2.6 Interconnection via Leased 
Dedicated Transport Facilities 
2.6.1, 2.6.1.1, 2.6.1.2 

2.7 Fiber Meet Interconnection 
2.7.3, 2.7.2 

2.7.3 
2.7.3.1, 2.7.3.2 

- 
PDF PAGE 
NUMBER 
46 - 77 

70 - 502 

506,507 

508 

510 

51 0 

51 1 

- 
DESCRIPTION - - 
Provides rates, terms and conditions for 
the resale of ATBT telecommunications 
services provided at a discount off the 
retail rates and associated services. 
Provides rates, terms an conditions for 
offered Network Elements used In the 
provision of telecommunications services 
Deflnition of terms used in Network 
interconnection 

interconnection of  respective Sprint CLEC 
and ATBT networks 

Ca l i  transport and termination facilities 
and threshold to utilize dedicated 
transport facllitles; determination of 
facilities utilized for Local Traffic 
determined based upon Percent Local 
Facility Factor. 
-Occurs at mutually agreeable, 
economically and technically feasible 
point between Sprint CLEC premise and 
ATBT Tandem or End Office within LATA. 
Jo int  engineering and Synchronous 
Optical Network transmission system. 

-Two Fiber Meet design options. 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LiMlTED PARTNERSHIP, SPRiNT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

AND 
ATBT FLORIDA 

DATED JANUARY I ,  2001 

llAJOR SECTION NAME 
- 
SUB-SECTION 

2.7.4, 2.7.5 

2.7.5 

2.7.7 

__I_) 

2.7.8 
2.7.9 

2.7.10 
2.7.11 

2.7.12 

2.8 Points of interconnection 
2.~.1,2.8.1.1,2.a.1.2 

2.9 interconnection Trunking 
2.9.1. 2.9.2 

2.9.3 
2.9.4 
2.9.5 
2.9.5.1 - 

'DF PAGE 
WMBER 

51 2 

51 2 
51 3 

51 3 
51 4 

DESCRIPTION 

-Each parties' responsibilities with respect 
to SONET equipment. 
-Point of  interconnection for Fiber Meet 
point. 
-Responsibility of maintenance of fiber 
optic facility. 
-Establishment of timlng sources 
-Mutual agreement on capaclty of  the FOT, 
optical frequency and wavelength, 
methods for capacity planning and 
management of  facilities. 
-Coordination and maintenance of SONET. 
-Responsibility of providing respective 
transport facilities to Fiber Meet and cost 
to build-out. 
-Responsibility for costs of respective 
portions of Fiber Meet facility used for non 
transit Local Traffic. 

Number, location and selection of Physlcal 
Point of Interconnection and criteria for 
additional points of interconnection wlthin 
a LATA. 
interconnection Trunking 
-Establishment of most efficient trunklng 
network; Bona Fide RequesVNew 
Business Request 
Signaling System 7 capable provisioning 
-Trunk group configuration 
-Rate references 
-Two-way t r u n k i n g m n d  
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

AND 
ATBT FLORIDA 

DATED JANUARY 1,2001 

WAJOR SECTION NAME 
- 

SUBSECTION 

2.9.6 One-way and Two-way Trunking 
2.9.6.1,2.9.6.1.1,2.9.6.1.2,2.9.6.1.3, 
2.9.6.1.4 
2.9.6.2,2,9.6.2.1,2.9.6.2.1.1, 
2.9.6.2.1.1.1, 2.9.6.2.1.1.2, 2.9.6.2.1.1.3, 
2.9.6.2.1.2, 2.9.6.2.1.2.1, 2.9.6.2.1.2.2, 
2.9.6.2.1.2.3, 2.9.6.2.2, 2.9.6.2.3, 
2.9.6.2.4, 2.9.6.2.4.1, 2.9.6.3 

2.9.7 Transit Trunk Groups 
2.9.7.1,2.9.7.2 

2.9.7.3 Toll Free Traffic 
2.9.7.3.1, 2.9.7.3.2.2.9.7.3.3,2.9.7.3.4 

2.9.8 Access Tandem Interconnection 
Trunking 
2.9.8.1 
2.9.8.2 SuperGroup Interconnection 
Trunking 

2.9.8.2.2.2, 2.9.8.2.2.3, 2.9.8.2.3, 
2.9.8.2.3.1, 2.9.8.2.3.2, 2.9.8.2.3.3, 
2.9.8.2.4, 2.9.8.2.5, 2.9.8.2.6, 2.9.8.2.7 

2.9.8.2.1, 2.9.8.2.2, 2.9.8.2.2.1, 

PDF PAGE 
NUMBER 

51 
515 

516 

517 

51 8 

51 9 

- 
DESCRIPTION 

IntraLATA Toll Traffic. excluding Transit 
Traffk and for two-way Supergroup 
carrying Local and IntraLATA Toll Traffic 
and Sprint CLEC Transit Traffic, 
compensation for trunks and facilities will 
be 50%. 

- 

-One-way trunking 

-Two-way 

-Transit Trunk Groups 

-Toll Free Traffic 

-Access Tandem interconnection Trunking 

-Supeffiroup Interconnection Trunking 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

AND 
ATILT FLORIDA 

DATED JANUARY I ,  2001 

MAJOR SECTION NAME SUB-SECTION 

2.9.10 AT&T Local Tandem 
Interconnection Trunking 
2.9.10.1,2.9.10.2, 2.9.10.3 

2.9.11 Direct End Office 
Interconnection TNnklng 
2.9.11.1,2.9.11.2, 2.9.11.3, 2.9.11.4, 
2.9.11.5, 2.9.11.6, 2.9.11.6.1, 2.9.11.6.2, 
2.9.11.6.3, 2.9.11.6.4 

2.9.12 Other Interconnection Trunk 

I ~~~~~. 2.9.12.1.1.2.9.12.1.2. 2.9.12.1.3 
2.9.12.213, 2.9.12.2A, 2.9.12.2:5 

2.9.12.3 
2.9.12.3.1, 2.9.12.3.2, 2.9.12.3.3, 
2.9.12.3.3.1, 2.9.12.3.4, 2.9.12.3.4.1 
2.9.12.3.5, 2.9.12.3.5.1, 2.9.12.3.6, 
2.9.12.3.6.1, 2.9.12.3.7, 2.9.12.3.7.1 

2.9.13 Trunk Servicing 
2.9.13.1,2.9.13.2, 2.9.13.3,2.9.13.4 
3. Network Design and Management 
for CLEC lnterconnectlon 

PDF PAGE 
NUMBER - 

520 

521 

522 
523 

524 

525 

526 

- 
DESCRIPTION 

-Terminations of interconnection trunking 
at single point in LATA 
-Switched Access traffk delivery to and by 
IXCS 

-Local Tandem lnterconnectlon TNnking 

P 

-Direct End Office Interconnection 
Trunking 

-Other Interconnection Trunk Groups 

-E911 Trunklng 
-Acquisition of HVCllMass Calling 
customers 

-Operator ServIceslDirectory Assistance 
Trunk Groups 

-Trunk Servicing 

Network Design and Management for 
CLEC Interconnection 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LlMiTED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

P - 
IAJOR SECTION NAME 

AND 
AT&T FLORIDA 

DATED JANUARY 1.2001 - 
SUB-SECTION 

3.1 Network Management and Changes 

3.2 Interconnection Technical 
Standards 

3.3 Quality of Interconnection 

3.4 Network Management Contn~ 
3.4.1, 3.4.1.1, 3.4.2, 3.4.2.1, 3.4.3, 3.4.3.1 

3.5 Common Channel Signaling 
3.5.1, 3.5.2 

3.6 Forecasting Requirements 
3.6.1, 3.6.2, 3.6.3 

6.1.3 Interconnection Compensation 

6.1.6 
6.1.5.1 
6.2 Percent Local Use 

6.3 Percent Local Facility 

6.4 Percentage Interstate Usage 

6.6 Rate True-up 
6.6.1, 6.6.2, 6.6.3, 6.6.4 

'DF PAGE 
IUMBER 

i27 

i28 

i31 

i32 

i33 
i34 

DESCRIPTION - - 
.Network Management and Changes 

.Interconnection Technical Standards 

.Quality of Interconnection 

Network Management Controls 

Common channel Signaling 

-Forecasting Requlrements 

-Transport charges 

Jurisdlctlon of  call determined by 
originatlng terminating points 
-Percent Local Use factor determines 
amount of local minutes to be billed other 
Party 
Percent Local Facility factor determlnes 
Portion of switched transport to  be billed 
per local Jurlsdlctlon rates 
.Percent Interstate Usage determines 
Interstate and Intrastate traffic 
-Criteria for trueing up interim prices 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVlDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

AND 
AT&T FLORIDA 

DATED JANUARY I, 2001 

11 Collocation Rates -Attachment 4 - 

P 

SUBSECTION 

6.8 Compensation for CLEC IntraLATA 
Toll Trafflc 
6.8.1, 6.8.2, 6.8.3, 6.8.4,6.8.5 

6.9 Mutual Provision of Switched 
Access Service for Sprint CLEC and 
ATBT 
6.9.1,6.9.1.1, 6.9.2, 6.9.3, 6.9.4, 6.9.5, 
6.9.6,6.9.7 

6.10 Transit Traffic Service 
6.10.1 

6.12 00- Local Traffic 
7. Operational Support Systems (OSS) 
Rates 
Local Interconnection Rates 

Collocation Rates - Exhlblt D 

8.TNe-uo ~. ~ ~ ~~~ 

8.1, 8.2,-ii3 
1. Quality of Ordering and Provisioning 
1.1, 1.2, i.3, 1.4, 1.4.7. 1.5 

- 

2. Access to Operatlonal Support 
Systems (OSS) 
2.1,Z.l.l 
2.2 Pre-Orderlng 
2.3 Service Ordering and Provisioning 

PDF PAGE 
NUMBER 

535 

536 

537 

539 
539 

540 - 552 

640 - 675 

686 
687 
697 
699 

700 

701 

DESCRIPTION 

-Compensation for CLEC IntraLATA Toll 
Traffic 

-Mutual Provision of Switched Access 
Service for Sprint CLEC and AT&T 

-Transit Traffic Service 

-00- Local Traffic 
Operational Support systems (OSS) Rates 

Local Interconnection Rate Exhibits by 
State 
Collocation Rates 

True up of Rates 

Quality of Ordering and Provisioning 

Access to Operatlonal Support Systems 
(OSS) 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L P  

AN0 
AT&T FLORIDA 

DATED JANUARY I ,  2001 

I~AJOR SECTION NAME 

3illing and Billing Accuracy 
:ertification -Attachment 7 

SUBSECTION 

2.4 Service Trouble Reporting and 
Repair 
2.5 Migration of  Sprint to  New AT8T 
Software Releases for National 
Standard Machine-to-Machine 
Electronic Interfaces 
2.5 Change Management 
2.7 Testing 
2.7.1, 2.7.1.1, 2.7.1.2, 2.7.1.3.2.7.1.4 
2.8 OSS Documentation 
2.9 OSS Servers with Redundancy 
2.10 Rates 
3. Miscellaneous Ordering and 
Provisioning Guidelines 
3.1, 3.2, 3.3, 3.3.1, 3.3.1.1, 3.3.1.2, 
3.3.1.3, 
3.4 Contact Numbers 
3.5 Subscription Functions 
3.6 Cancellation Charges 
3.7 Acknowledgement 
3.8, 3.9. 3.10, 3218 3.12, 3.13, 3.14, 3.15, 
3.16.3.17. 3.18.3.19 
Operational su.pport Systems 
1. CLEC Payment and Billing 
Arrangements 
1.1 Billing 
1.1.1,1.1.2 
1.2, 1.3, 
1.4 Payment Responsibility 
1.5,1.6,1.7, 1.8, 1.9 
1.10 Payment Due 

PDF PAGE 
NUMBER 

702 

703 

704 

707 

709 

71 0 

- 
IESCRIPTION 

fiiscelianeous Ordering and Provisioning 
Suidelines 

CLEC Payment and Billing Arrangements 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L P  AND SPRINT SPRECTRUM L.P 

AND 
AT&T FLORIDA 

DATED JANUARY 1,2001 

P 

IAJOR SECTION NAME 
P 

- - 
SUB-SECTION 

1.11 Tax Exemption 
1.13 Late Payment 
1.14 Discontinulng Service to Sprint 
1.14.1, 1.14.2, 1.14.3, 1.14.4, 1.14.5 
1.15 Deposit Policy 
1.15.1, 1.15.2, 1.15.3, 1.15.4, 1.15.5, 
1.15.6 

=_B - 

1.16 Rates for DDUFlEODUF ADUF 
9. Optional Dally Usage File 
9.1, 9.2, 9.3, 9.4, 9.5, 9.6. 9.7 
9.7.1,9.7.1.1,9.7.1.2,9.7.1.3,9.7.1.4 
9.7.2, 9.7.2.1,9.7.2.2 
9.7.3. 9.7.3.1. 9.7.3.2 
9.7.4; 9.7.4.1. 
9.7.5, 9.7.6, 9.7.6.1 
10. Access Dally Usage File 
10.1, 10.2, 10.3, 10.4, 10.5 
10.6, 10.6.1,10.6.2, 10.6.3, 10.6.4, 
10.6.5, 10.651, 10.6.5.2,10.6.6, 
10.6.6.1, 10.6.6.2,10.6.7,10.6.7.1, 
10.6.8,10.6.9, 10.6.9.1 
11. Enhanced Optional Daily Usage 
File 
11.1, 11.2, 11.3,11.4,11.5,11.6, 
11.6.1.1, 11.6.1.2, 11.6.1.3, 11.6.2, 
11.6.2.1, 11.6.2.2, 11.6.3. 11.6.3.1, 
11.6.3.2 
12. Rate True-up 
12.1, 12.2, 12.3, 12.4 
Exhibit A - ODUFIADUFIEODUFICMDS 

PDF PAGE 
NUMBER 

71 2 

718 

)ESCRIPTION 

Optional Daily Usage Files 

Access Daily Usage Files 721 

Enhanced Optional Daily Usage Files 723 

725 Rate True-up 

727 ODUFlADUFIEODUFlCMDS Rates 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

AND 
AT&T FLORIDA 

DATED JANUARY I, 2001 
.-... 

MAJOR SECTION NAME 

Acachment I O  
ATBT Disaster Recovery Plan - 1 Attachment I 1  

Amendment Effective May 7,2003 
Affecting Network Elements and Other 
Services- Attachment 2 
Amendment Effective September I, 
2003 Adding Network Elements and 
Other Services Rates -Attachment 2, 

- 
SUBSECTION I PDF PAGE 

I NUMBER 
Performance Measurements I782  
information I 
TemDlate to cataloa imolementation I 784 - .  
actiiities 
I. Purpose 
2. Single Point of Contact 
3. Identifying the Problem 
3.1 Site Control 
3.2 Environmental Concerns 
4. The Emergency control Center 
5. Recovery Procedures 
5.1 CLEC Outage 
5.2 AT&T Outage 
5.2.1,5.2.2, 5.2.3, 5.2.4 
5.3 Combined Outage 
6. ldentlflcatlon Procedures 
7. Acronvms t 

)€SCRIPTION 

'erformance Measurements Information 

mpiementation Activities Template 

)isaster Recovery Plans 

- 2 

Provides for AT&T to provide new ONE 
loops without local usage restrictions 
under certain conditions 
Added port and combination rates in GA 
and NC 

Service jointly provisioned 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

AND 
AT&T FLORIDA 

DATED JANUARY 1,2001 

Replace 13.2.1, 13.2.2,13.2.4, 13.2.5 
Typlcally Combined 
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SUMMARY OF CONTRACT LANGUAGE THAT WOULD NOT APPLY TO A CMRS PROVIDER 
IN THE INTERCONNECTION AGREEMENT 

BETWEEN 
SPRINT COMMUNICATIONS COMPANY LIMITED PARTNERSHIP, SPRINT COMMUNICATIONS COMPANY L.P AND SPRINT SPRECTRUM L.P 

AND 
AT&T FLORIDA 

DATED JANUARY 1.2001 

MAJOR SECTION NAME 

FCC TRRO Released February 4,2005 
and Effective March 11,2005 and 
Incorporating Other Provisions 
Affecting General Terms and Conditions 
and Network Elements and Other 
Services, Attachment 2 

Amendment Effective November 15, 
2006 Modifying Factors in Local 
Interconnection, Attachment 3 

- 
SUBSECTION 

Move 20 and 21 and associated rates 
from Network Elements and Other 
Servlces, Attachment 2, to Become 
New Sections 8 and 9 and new rates in 
Local Interconnection, Attachment 3 

Replace Network Elements and Other 
Services 

Ordering, Attachment 6 
Replace First Sentence of  1.1 
Local Interconnection 
Modlfies 6.2,6.3, 6.4 

>DF PAGE 
UUMBER 

1166 

DESCRIPTION 

-Move SS7 Network lnterconnectlon 
language and rates from Network 
Elements and Other Services, Attachment 
2, to Local Interconnection, Attachment 3 
-Move Basic 911 and E911 language and 
rates from Network Elements and Other 
Services, Attachment 2, to  Local 
Interconnection, Attachment 3 

-Replace Network Elements and Other 
Services, Attachment 2 

-Nondiscriminatory access to AT&T's OSS 

Modlfles PlUlPLUlPLF language In Local 
Interconnection, Attachment 3 
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BELLSOUTH 

Ms. Marlene Dortch 
Secretary 
Federal Communications Commission 
445 12* Street, SW, W - A 3 2 5  
Washington, DC 20554 

Re: Pick & Choose NPRM; CC Dkts 01-338,9698, and 98-147; Review of 
Sec 251 Unbundling obligations of Jnwmbent Lo& Exchange Carriers 

Dear Ms. Dortch, 

affidavit of Jew D. Hendrix, Assistant Vice President-Interconnection Sewices 
Marketing for BellSouth. Mr. Hendrix describes in detail how the FCC's current pick 
and choose rules affect interconnedim negotiations in inefficient and nonproductive 
ways. 

rules. If you have any questions regarding this filing please do not hesitate to contact 
me. 

BellSouth is submitting for the record in the above proceedings the attached 

This notice i s  being filed pursuant to Sec. l.l206(b)(2) of the Commission's 

. Sincerely, 

cc: J. Minkoff 
C. Shewman 



Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 20554 

In the Matter of 1 
) 

Review of the Section 25 1 Unbnndling ) CCDockaN0.01-338 
Obligatiohs of Inmrbent Local Exchange ) 
carrim i 

j 

Pmvisiom in IheTel-unicati0n.s Act ) 
Of1996 1 

1 

Advanced Te1eca"mications Capability 1 

Implanatation of tho Local Competition ) CCDockaNO.96-98 

Deployment of Wireline Swviees of Offering ) CC Docket No. 98-147 

AFFIDAWTOFJERRY D. EENDRM 
ON B W  OF BELLSOUTE TELECOMMUNICATIONS INC ("BI2LLsoVTB") 

The undasignea being of lawfa1 age and duly swom, does hmeby state as follows: 

OUALIFlCATIONS 

I. My name is J a r y  D. Hadrix. My business address is 675 West Peacblrrt Street, 
AUanta, Wgia 30375. My title is Assistant Vice Pmident - Iataconnstion 
Senices Marketing fol Bellsouth. 1 am responsible for ov-g the 
negotiation of Intmonnection Agreements between BcllSouth end Co@tive 
Local Exchange Caniera ("CLECS"). Prior to assuming my present position, I 
held various positions in the NaWork Distribution Deperrment end then joined the 
BellSouth Headquarters Pricing and Regulatory Orpkations. I have been 
employed with Bellsouth since 1979. 

PURPOSEOFAFFXDAWT 

2. The purpose of this al3davit is to follow up on questions raised by the 
Commission during a 
subsequently tiled in this proceeding, Mer from Mary L. Heme. to h4arlene 
m b  (A@ 27,2004). and to speolficalypvide additional record evidence 
that the ament pick and Cboosc d e s  affect intacormedion negotiations in 
inefficient and wn-productive ways. 

BellSouth exporte p " t a t i o o .  notice of which WBS 



THE PICK AND CHOOSE RULES APFECT IN”RRC0Nh’EC“ION NEGOTIATIONS 
IN INEFFICIENT AND NON-PRODUCTIVE WAYS: 

3. For example, in an effort to ~ ~ t e .  into its existing h t e r c o d o n  
Agreunents (“IAs”) the changes of law that d t e d  from the FCC‘s Triennial 
Review Order (“TRP), &11Sou!l1 fonvanted to each CLEC M a“& to its 
specific Ik The amendmmt contained al l  changes that the TRO specified, 
regardless of whether BellSouth viewed the change as beneficial to BellSouth or 
to the CLEC. Ah, in the majority of its states, BellSouth filed new SQATs 
rdlating the CEVrent slate of the law, wbich included the changes from the TRo. 
Before BdlSoutb could get the new SOAT 5led in the remainder of its states, the 
D.C. Circuit COM 0fApPeels issued its Opinion and stayed sigdficaat scctioas 
of the TRO; therefore, BellSouth chose not tD proceed with the rc.st of Its SOAT 
filings until the situation s t a b i i i  In one of the states where BellSouth filed 8 
new SGAT, CLEC A submitted to that state armmission a request to adopt & 
the Oommiaglinglanguage from the SGAT. Apparently, CLEC A was attempting 
to woid mmrporating into its Li the remaining provisions of the TRU, wanting 
instead to incorporate into its IA only those pvisions &om thc TRO that CLEC 
A deemed beneficial to i t  

CLEC B, apparently in an effkt to elimina!e spcc.5~ provisions of i ts  negotiated 
IA that it now views 85 not being beneficial. has quesfed to adopt specific 
provisions from another d e r ’ s  agreanent, even though the other eanier’s 
a g m ” t  i s  actually silent on the provisions at issue. In other words, CLEC B 
seeks to adopt t h e w  of a provision. 

A CLEC Striliate of a large, established CLEC has nqusted to adopt the 
established CLEC’s IA (and, Whae the establied CLEC has no adoptable 
agreemmt, the CLEC atFliaie has roqaested to adopt the IA of another large, 
unaftiliated CLEC). The requested Us, in most enses, were filed with and 
approved by the state oo”$sionr more than two yews am and do not mflect 
changes in lawthathaveocctned since tbe agreement\: were signed and 
oppwcd. Further, the CLEC affiliate did not reqowt the adoption until a matter 
ofdays befora the DC Circuit Court ofAppeals mleused its March 2.2004, 
Opinion regarding the TRO. The CLEC affiliate is new, has no customers, and 
baa not cvcn completed the oortifreation proffiss in at least one of BellSouth’s 
stat- in which the CLEC affiliate has requested adoption of an existing IA. 
Nonethdess, the CLEC affiliate is requesting to ad@ agmments ulat are no 
longer Compulat with law, p d 1 y  in an attompt to pcrpehlste those poaions 
of the agreement that it finds beneficid but that am not compliant with law. 
BdlSouth‘s response to the CLEC affiliate wns that it could adopt the requested 
IAq but only if it agreed to amend the Ihs SD that they would ba compliant with 
current law. The CLEC affiliate has. thus far. refused to mead the IAs as a 

4. 

5. 

condition of adoption. 

2 



! 

6. CLJX C has a vefy specific business plan and customer base, and s& certain 
bill and keep arrangements in c o ~ e c t i w ,  with its interconnection with BellSouth. 
In this speutie instance, both parties would beneht from Sum an anangement. 
However, in otha cirnrmstances, this particular atranganent would be extremely 
costly to BellSoutb. M e r  than being able simply to apx to the mangement 
with CLEC C, BcuSooth's negotiator and the negotiating attorney have spent 
many hours consulting with Bellsouth's netwodc engineas, sal- teams and 
bilw personnel to attempt to identify and disouss all potentid risks. Due to tbc 
pick and chooso optiou, such caution is necessary in order to craft the language 

adopt it unless that CLEC also meets the same qualifications as CLEC C. Under 
the spccta of pick and choose, what should be a simple aegotiation that could be 
handled in a matta of days turns into a series of meetings with m m w  people, 
and takes significantfy longer to negotiate. Furlhermore, even if BellSouth agrees 
to CLEC C's request and does its best to conshuct contract lnnguage specific to 
this situation, there is still the risk that CLECs who are not similarly situated will 
argue that they should be allowed to adopt the language, or parts Wf. Most 
likely, probacled iiti@on would occur, and if the CLEC prevailed, the result 
would be financial harm to BellSouth. 

The pick and choose d e s  cause BellSouth to inm costs in litigation not d y t o  
defend against adoption where BellSouth believes the adopting CLEC is not 
Similarly situated, but also to arbitrate issues with a particular d e r  that could be 
succes&ully negotiated if the pi& end choose rules did not &at. In a hue 
negotiation, unrelated contad provisions left to be resolved am often "horse 
traded." For example. BellSouth may agree to a CLEC's r e q u d  pmvision in 
exchange for the CLEC's agreement to an unrelated provision. Two problems 
can occur where BdlSouth agrees to such exchanges. First, in sihrations when 
such uadea are made, it is difficult, if mt impossible, to track the exchanges. 
lhs, adopting CLECs can pick and choose cat& language that inel* the 
beneficill provision without taking the Otha provision that was part of the bargain 
(and that was beneficial to BellSouth). Semnd. XBdlSouth i d t s  that the CLEC 
also adopt the othm provision tbat was part of the exchnnpe, the CLEC will likely 
d d e r  the other provision aa being unrelated to lhe provision the CLEC wants 
to adopt, and the parties may spend months attempting to resolve tfie issue. 
Where BellSouth h not agree to the ex- for the IWSOIIS discufped above, 
the partia are forcul to arbitrate issues that neither party t ~ l y  has the inclination 

addnrssing the SpeUfiO hkXOMdOn WlWlgCDltXlf SO that mother C u C  eannOt 

7. 

to 5@t. 

8. Larger CLECs often request speCialiie3 services, such 85 dowdoeds of databasa; - -- 
development of specialized systems or other Cosuy endeavors, and these CLECs 
often want to negotiate those requests in comffition with an LA. In some cases, 
Bellsouth may be wining to agree to the request, provided that it can collect 
apppriate compendon Becausc most of these negotiated items are not 
aetuallydeveIopedunlessanduntiltheCLECm&es arequest, somesuchitems 
are never actually developed and implemented. The hge requesting CLEC 
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9. 

10. 

11. 

prefm to maLC a request, obtain the specialized service, system ordacabase from 
BellSoulb, and then rdmburse BcllSouth fortbe costs irmrrcd. Howsvss, 
BellSouth cannot agree to an-g other than advance p a p e n t  Othdsc,  a 
CLEC without the financial means to pay for the development of the savice 
could adopt the language, q u a t  developmeat, obtain the b e f i t  of the service 
and then be onable to pay for it. The large CLEC may ultimately arbitrate the 
issue in au eff61-1 to avoid advanw paymcnt or other tams that, for that partidar 
CLEC and its finaacial capability and bvsincss plan, may aotually be ~ c ~ ~ p f a b l e  
to BellSouth, but that BellSouth cannot agree to because tbe tcrms would th*l bc 
available for adoption by other CLECs. 

A CLEC may have a novcl approach to a particular problan that BellSouth has 
not operationalized That CLEC desires to include the tams and conditions of 
this proposed solution in ils IA, and BellSouth generally w d d  be willing to do so 
in or& to test the concept on a small scale with that one CLEC or with a small 
subset of CLECs. Obviously. if the conccpt wae  suocessful, BellSonlh would be 
willing to of fa  tht s ~ m c  arranganent to additional CLECs. BellSouth, bowcver, 
is unable to include such untested coneepts in an IA. because if the solution 
proves to be operationally problematic. too cosily or otherwise unworkable for 
BeUSouth, adoption paph tes  the problem nod causef it to gmw. Thus. 
BellSouth generally cannot ogres to hcmpome innovative but untested solutions 
fora singlo camin into an JA. 

During 1998 and 1999, BcUSouth participated in multiple arbihations relating to 
the t rahent  of ISP-bound traflic in csch of thc nine states in wbieh it provides 
Id exchange and exchange access services. Bellsouth consided attempting to 
d e  thae disputes with some CLECs with a going-Ward nmcdy proposal. 
7hs scnfanont decision would h e  becn based on each arbhating CLEC's 
specific situation. Due to the uncatainty caused by the  WIT^ pick and choose 
des, however, BellSouth was unable to proceed in a timely manner with these 
Sewanent proposals due to thc risk that CLECs that were not similarly situated to 
the n r b i i g  CLECs would atlempt to obtain, and would indeal ultimately 
obtain. the s ~ m c  pmvisions. 

C e n d y .  BellSouth's Interconnection Services contract negotiators, product 
managers and uppa management, dong with &IISouth's network and billing 
pasomel and its muusel, expend substantial resources in assesoing risk of 
adoption, trying IO develop contrsd language that Limits adoption to Similarly 
situatal CLECq and handling disputes involving adoption requesto. Each and 
every issue must be considered crrefully in regards to pick and choose fd UIC 
potential results of including provisions in the agreamcnt that UUI be adopted by 
other c81+ias. While BdlSouch can anempt to craft language that would restrid 
ck provisions only to s i " l y  situaled CLECs, such ne exercise is time 
consUming. and oflenthe CLEC has no inclination to expend tima and resources 
to negotiate or agrco to such laneuasc, evm if ulc language is not problanstic for 
the negotiating CLEC. Fulthq BellSouth has no assurance of prevailing at the 
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state ~ o n s  if the CLEC argues that it should not be required to adopt all of 
the mhictions along with the language it desires to adopt 'Ihe f&Wg an 
wcsmples of adoption requests tbat BeIISouth has naived from multiple CLEO 
that impede negotislions and require a great mount of time and ~ & ~ 1 u c e 8  to 
rsolve: 

Request8 to adopt provision3 that are beyond the scope of SKI), such ad 
requests to adopt dispute resolution provisions, governing law provisions, and 
@it provisions that em based on the original negotiating CLEC's financial 
aatus. 

Requests to adopt specific provisions without accepting other legitimately 
relaled provisions, sucb as a request to adopt a "bill and keep" provision 
without aecepting the Bssodated network intermnncction arrangements 
provision. 

Requests to adopt provisions to which the CLEC is not legally entitled. such 
BS a request to adopt reciprocal compensation for ISP kaflic provisions h m  
an existing IA  when the adopting CLEC did not exchange baf6c with 
Bellsouth in 2001, as is req&red by law to entitle that CLEC to compensation 
for ISP mffic. 

Requests to adopt a specific provision m order to avoid chauge of law 
provisions, such as a quest  to adopt spccific provision8 fiwn the TRO, but 
refusing to accept a l l  of the provisions, especially those that an more 
beneficial to the ILEC. 

12. This concludes my affidavit, 
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BEFORE THE PUBLIC SERVICE COMMISSION 

In re: Petition by Sprint Communications 
Company Limited Partnership and Sprint 
Spectrum Limited Partnership d/b/a Sprint PCS 
for arbitration of rates, terms and conditions of 
interconnection with BellSouth 
Telecommunications, Inc. d/b/a AT&T Florida 
d/b/a AT&T Southeast. 

DOCKET NO. 070249-TP 
ORDER NO. PSC-07-0680-FOF-TP 
ISSUED: August 21,2007 

The following Commissioners participated in the disp ;ition Fthis matter: 

LISA POLAK EDGAR, Chairman 
MATTHEW M. CARTER II 
KATIUNA J. McMUFSIAN 

NANCY ARGENZIANO 
NATHAN A. SKOP 

ORDER GRANTING MOTION TO DISMISS 

BY THE COMMISSION: 

Case Background 

On April 6,2007, Sprint Communications Company L.P. and Sprint Spectrum L.P., d/b/a 
Sprint PCS (Sprint) filed a Petition for Arbitration (Petition) of a single issue in its 
Interconnection Agreement (ICA) with BellSouth Telecommunications, Inc. d/b/a AT&T Florida 
d/b/a AT&T Southeast (AT&T) under Section 252(b) of the Telecommunications Act of 1996 
(Act). Section 252 (b)(l) of the Act sets forth the procedures for petitioning a state commission 
to arbitrate “any open issues.” Section 251 provides the framework for negotiation or arbitration 
ofICAs. 

In its Petition, Sprint stated that the single issue, a three-year extension of its ICA, 
involves the voluntary Merger Commitments filed with the Federal Communications 
Commission (FCC) that were incorporated into the FCC’s approval of the AT&T Inc. and 
BellSouth Corporation Application for Transfer of Control. The merger closed on December 29, 
2006. On March 26,2007, the FCC released its Order, FCC 06-189, authorizing the merger. 

On May 1,2007, AT&T fikd a Motion To Dismiss and Answer (Motion to Dismiss). In 
its Motion to Dismiss, AT&T argued that the matter in dispute between it and Sprint was not one 
that arose as an issue subject to arbitration under Section 252 and that the FCC has sole 
jurisdiction over the Merger Commitments. 
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On May 2, 2007, Sprint filed an unopposed request for an extension of time to file its 
response to the Motion to Dismiss. The request was granted by Order No. PSC-07-0401-PCO- 
TP, issued May 8,2007. On May 15,2007, Sprint timely filed its Response to AT&T’s Motion 
to Dismiss (Response). Sprint opined that we have concurrent jurisdiction under the Act and 
Section 364.162, Florida Statutes, to arbitrate the commencement date of the three-year 
extension. 

This matter now is before us solely for purpose of resolving AT&T’s Motion to Dismiss. 
AT&T’s Motion to Dismiss and Answer also plead denials, an affirmative defense, and 
alternative issues to be determined by we. These aspects of the pleading are not germane to the 
Motion to Dismiss and are not addressed in this order. 

Discussion 

In this order, we grant AT&T’s Motion to Dismiss because Sprint is requesting that we 
enforce an allegedly known right (the Merger Commitments as interpreted by Sprint) under an 
FCC order as opposed to arbitrating an “open” issue concerning Section 251 obligations. 

Analysis and Discussion: 

I. STANDARD OF REVIEW 

Under Florida law, the purpose of a motion to dismiss is to raise as a question of law the 
sufficiency of the facts alleged to state a cause of action. Vames v. Dawkins, 624 So. 2d 349, 
3-50 (Fla. 1st DCA 1993). In order to sustain a motion to dismiss, the moving party must 
demonstrate that, accepting all allegations in the petition as facially correcl, the petition still fails 
to state a cause of action for which relief can be granted. In re Apdication for Amendment of 
Certificates Nos. 359-W and 2904 to Add Territow in Broward County bv South Broward 
Utilitv. Inc., 95 FPSC 5:339 (1995); Vames, 624 So. 2d at 350. When “determining the 
sufficiency of the complaint, the trial court may not look beyond the four comers of the 
complaint, consider any affirmative defenses raised by the defendant, nor consider any evidence 
likely to be produced by either side.” rd. 

In its motion, AT&T argues that we lack subject matter jurisdiction to arbitrate because 
the Merger Commitment at issue is not a “Section 25 1 Arbitration Issue.” Lack of subject matter 
jurisdiction may be properly asserted in a motion to dismiss. Fla. R..Civ. P. 1.1406). 
Florida courts regularly review arguments conceming subject matter jurisdiction on motions to 
dismiss. &, e&., Bradshaw v. Ultra-Tech Enters.. Inc., 747 So. 2d 1008. 1009 (Fla. 2d DCA 
1999) (affirming dismissal of complaint based on ERISA preemption of state law); Doe v. Am. 
Online, Inc., 718 So. 2d 385. 388 CFla. 4th DCA 1998) (rejecting the argument that a federal 
preemption defense constituted an affirmative defense that should have been raised in an answer, 
not on a motion to dismiss); Bankers. 697 So. 2d at 160 (addressing an issue raised in defendant’s 
motion to dismiss regarding federal preemption of plaintiffs claims). 
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AT&T argues that interpretation and enforcement of the Merger Commitments are within 
the exclusive purview of the FCC. This is a preemption argument. We note that Florida courts, 
including the Florida Supreme Court, have held that the issue of federal preemption is a question 
of subject matter jurisdiction. Boca Burger, Inc. v. Richard Forum, 2005 Fla. LEXIS 1449; 30 
Fla. Law Weekly S 539 (Fla. July 7,2005); citing Jacobs Wind Elec. Co. v. h ‘ t  of Transu.. 626 
So. 2d 1333. 1335 (Fla. 1993); Bankers Risk Mmt.  Sews.. Inc. v. Av-Med Managed Care, Inc., 
697 So, 2d 158. 160 (Fla. 2d DCA 1997); Fla. Auto. Dealers Indus. Benefit Trust v. Small, 592 
So. 2d 1179.1183 (Fla. 1st DCA 1992). 

In sum, in ruling on the Motion to Dismiss we do have jurisdiction to determine whether 
we have subject matter jurisdiction, and this may include a review of the Merger Commitments 
as established by the FCC Order. 

11. ARGUMENTS 

A. Surint’s Arrmment 

Sprint’s Petition identifies the issue to be arbitrated as fallows: 

ISSUE 1: May AT&T Southeast effectively deny Sprint’s request to extend its 
current Interconnection Agreement for three full years from March 20, 2007, 
pursuant to Interconnection Merger Commitment No. 4? [Petition, p. 8.1 

Sprint’s Response provides a useful summary of its Petition and the elements of the claim for 
relief. 

Sprint’s Petition seeks to implement an amendment to convert and extend its 
current month-to-month Interconnection Agreement (“ICY) with AT&T to a 
fixed 3-year term. The amendment arises !%om Sprint’s acceptance of an AT&T, 
Inc. and BellSouth Corporation proposed “Merger Commitment” that became a 
“Condition” of approval by the Federal Communications Commission (“FCC) of 
the AT&T/BellSouth merger when the FCC authorized the merger. [Response, 
PP. 1,21. 

Sprint further argues that, 

The interconnection-related Merger Commitments must be viewed as a standing 
offer by AT&T which, as of December 29, 2006, became part of any new or 
ongoing AT&T negotiations with any canier regarding interconnection under the 
Act. The specific condition at issue here is that AT&T “shall permit a requesting 
telecommunications carrier to extend its current interconnection agreement . . . 
for a period of up to three years.” . . . This is the offer that AT%T was required to 
make as a matter of law and this is the offer that was accepted by Sprint during 
the parties’ statutory 251-252 negotiations for a new agreement. Sprint’s Petition 
makes it clear that the sin& issue pertaining to the amendment is establishment 
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of essential ICA terms related to the 3-year extension, with the specific disputed 
term being when the 3-year extension commences. [Response, pp. 2,3] 

B. AT&T’s Areument 

AT&T argues that ”(t) he merger commitment is not a requirement of Section 251.” 
[Motion to Dismiss, p. 21 Consequently, the issue raised by Sprint is “not a Section 251 
Arbitration Issue.” AT&T also argues that the “merger commitment” issue ‘%as not discussed 
in the context of the parties’ negotiations of a new interconnection agreement.” AT&T states 
that “Sprint’s attempt to h e  the merger commitment as an arbitrable issue is an afiont to the 
plain, clear, and unambiguous language contained in the Act. Given that Sprint’s Petition 
contains soIely this one non-arbitrable issue, Sprint’s issue should be dismissed.” 

AT&T also contends that the petition should be dismissed because we allegedly have no 
jurisdiction to address the meaning of the Merger Commitment. According to AT&T, “(t)he 
FCC has the sole authority to interpret, clarify or enforce any issue involving Merger 
Commitments set forth in its Merger Order.” [Motion to Dismiss, p. 21 AT&T adds that this 
approach ensures a “uniform regulatory framework” for handling post-merger issues. 

111. ANALYSIS 

Section 251 of the Telecommunications Act, inter alia, imposes upon ILECs certain 
duties of interconnection and resale. Section 252(a) provides for establishing interconnection 
agreements through negotiation. Section 252(b) provides the framework for establishing 
interconnection agreements through compulsory arbitration, as opposed to negotiation. 
Simplifying, under Section 252(b)(l) a carrier “may petition a State commission to arbitrate any 
open issues” (emphasis added) while under Section 252(c). We must ensure, inter alia, that our 
decisions ‘’meet the requirements of Section 251” and regulations prescribed pursuant to that 
Section. Thus, our jurisdiction to arbitrate any open issues properly brought before it relating to 
the interconnection agreements created under Section 252 to meet the duties of ILECs under 
Section 251. 

The dispositive question placed before us in the instant dispute is whether the issue Sprint 
seeks to arbitrate is an “open issue’’ arising out of the negotiations within the framework of 
Sections 251 and 252. If so, our jurisdiction under Section 252 is properly invoked; ifnot, our 
jurisdiction is not properly invoked and the petition must be dismissed. 

The nature of the remedy sought in an action often reveals the nature of the issue 
presented and the jurisdiction invoked. In this case, the remedy sought by Sprint is the 
enforcement of an FCC order as Sprint interprets it. Specifically, Sprint seeks to enforce through 
arbitration one of the Merger Commitments. By analogy to civil suit, Sprint is like a third-party 
beneficiary seeking to enforce a contract between AT&T and the FCC as memorialized in the 
FCC’s order. Thus, the nature of the remedy is an enforcement of an allegedly known right, not 
a determination of an open issue to comport with the requirements of Section 251. For this 
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reason, Sprint is not seeking arbitration of an open Section 251 issue, and thus its petition should 
be dismissed. 

Sprint’s theory for treating the enforcement of the particular Merger Commitment as an 
arbitration of an open Section 251 issue is, at best, awkward. Sprint argues as follows: 

The interconnection-related Merger Commitments must be viewed as a standing 
offer by AT&T which, as of December 29, 2006, became part of any new or 
ongoing AT&T negotiations with any carrier regarding interconnection under the 
Act. [Response, p. 21 

Sprint, however, offers no legal support for why the Merger Commitments “must” be 
viewed as a “standing offer” that automatically became inserted into Sprint’s negotiations with 
AT&T. As suggested above, one could see the Merger Commitments as establishing a thiid- 
party’s rights to an extension, which is different than establishing a negotiable offer under 
Section 251. Moreover, even if one treats the Merger Commitments as an offer, AT&T counters 
that it offered something different than Sprint accepted. This is a classic “meeting-of-the-minds” 
contract formation problem, which as presented is not a Section 251 issue either. 

In rejecting Sprint’s attempt to arbitrate the Merger Commitments as pled, we do not 
suggest that interpreting and enforcing the Merger Commitments are off limits to us in all 
circumstances. There may be situations in which such interpretation and enforcement are 
inextricably intertwined with open issues being arbitrated under either Section 252 or Section 
364.162, Florida Statutes, or both. In those situations it would be within our subject matter 
jurisdiction to arbitrate the conflicting views. Moreover, we also stress that we make no ruling 
with respect to the merits of the competing interpretations of the particular Merger 
Commitments. Our ruling is simply that Sprint’s petition must be dismissed because it seeks to 
enforce the particular Merger Commitments as a known right, not arbitrate it as an open, Section 
251 issue. 

IV. CONCLUSION 

For the reasons provided above, Sprint’s petition is dismissed for failure to state a claim 
for which we may grant relief. More specifically, as pled by Sprint, we do not have jurisdiction 
to enforce Sprint’s putative right to a certain extension under the Merger Commitments through 
arbitration as though it were an “open issue” within the meaning of Section 2520) of the 
Telecommunications Act. We acknowledge that under some circumstances, enforcement of an 
FCC order or regulations may be inextricably intertwined with determining matters normally 
subject to our jurisdiction and thus permissible. Moreover, we reiterate that we express no 
opinion on the merits of the competing interpretations of the particular Merger Commitment. 
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Based on the foregoing, it is 

ORDERED by the Florida PI lic .:rvice Commission that the Petition for Arbitration of 
a single issue in its Interconnection .greement with BellSouth Telecommunications, hc .  d/b/a 
AT&T Florida dlbia AT&T Southeast (AT&T) under Section 252@) of the Telecommunications 
Act of 1996 (Act) filed by Sprint Communications Company L.P. and Sprint Spectrum L.P., 
d/b/a Sprint PCS (Sprint), is hereby disinfssed; 

ORDERED that the findings made in the body of this Order are hereby approved in every 
respect. It is further 

ORDERED, that this docket shall remain open pending resolution of any motions for 
reconsideration or other post-decision pleadings that may be filed by the parties. 

By ORDER of the Florida Public Service Commission this 21st day of August, 2007. 

Commission Clerk 

( S E A L )  

PKW 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 120.569(1), Florida 
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notice should not be construed to mean all requests for an 
administrative hearing or judicial review will be granted or result in the relief sought. 
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Any party adversely affected by the Commission's final action in this matter may request: 
1) reconsideration of the decision by filing a motion for reconsideration with the Office of 
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within 
fifteen (1 5) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2 )  judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or the First District Court of Appeal in the case of a water andor 
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a 
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be 
completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.1 10, Florida 
Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule 
9.900(a), Florida Rules of Appellate Procedure. 



ATTACHMENT E 



BEFORE THE MISSISSIPPI PUBLlC SERVICE COMMlSSlON 

In the Matter of NPCR, Inc. (“Nextel Partners”) 
Petition for Adoption of the Existing 1 
Interconnection Agreement By and Between ) Docket No. 2007-UA-316 
BellSouth Telecommunications, Inc. and Sprint ) 
Communications Company L.P.. Sprint Spectrum ) 
L.P. ) 

) 
In the Matter of Nextel South Corp. (“Nextel”) ) 
Petition for Adoption of the Existing ) 
Interconnection Agreement by and Between ) 

) 
) 

) 

Docket No. 2007-UA-317 

BellSouth Telecommunications, Inc. and Sprint 
Communications Company L.P., Sprint Spectrum 
L.P. 

FINAL ORDER 

PROCEDURAL BACKGROUND 

On June 28,2007, NPCR, Inc. d/b/a Nextel Partners filed a Petition for Adoption 

of the Existing Interconnection Agreement by and Between BellSouth 

Telecommunications, Inc. and Sprint Communications Company L.P., Sprint Spectrum 

L.P. (collectively “Sprint”). On the same date, Nextel South C o p .  filed an identical 

petition. The Petitioners are referred to herein jointly as “Nextel.” 

In the Petitions, Nextel stated that it was exercising the right to make the adoption 

pursuant to the Merger Commitments contained within the Federal Communications 

Commission’s (“FCC”) order approving the A T&T Inc. and BellSou/h Corporalion 

Applicalion far Transfer and Conlrol, WC Docket No. 06-74, adopted December 29, 

2006, released March 26,2007 (“FCC Merger Order”), 

On July 3, 2007, this Commission granted BellSouth Telecommunications, Inc. 

d/b/a AT&T Mississippi (“AT&T Mississippi”) leave to intervene in both dockets. On 



July 5 ,  2007, AT&T Mississippi filed a Motion to Dismiss (“Motion to Dismiss”) both 

Petitions asserting that the FCC has sole jurisdiction to interpret and enforce the Merger 

Commitments contained in the FCC’s Merger Order, and that the Petitions were not filed 

within a “reasonable period of time” as required by 47 C.F.R. $51.809(c). 

On July 23, 2007, Nextel filed a Response to AT&T Mississippi’s Motion to 

Dismiss disputing AT&T Mississippi’s assertion that the FCC possesses sole jurisdiction 

over the interpretation and enforcement of the FCC’s Merger Commitments. Nextel 

asserts that the AT&T MississippYSprint agreement is operating on a month-to-month 

basis, and that AT&T Mississippi admits that the agreement can be extended 3 years 

pursuant to Merger Commitment No. 4. Finally, Nextel argues that the “reasonable 

period of time” requirement found in 47 C.F.R. §.51.809(c) is inapplicable to an adoption 

under Merger Commitment No. 1. 

On August 9, 2007, Nextel filed a Motion for Oral Argument, and on August 17, 

2007, AT&T Mississippi filed an Opposition to the Motion for Oral Argument. 

By means of a letter dated September 12, 2007, the Commission stated that it did 

not believe that oral argument was necessary to rule upon AT&T’s Motion to Dismiss, 

and stated that the FCC has jurisdiction over the enforcement of the Merger 

Commitments contained in the FCC’s Merger Order as related to the facts of the Nextel 

dockets. The letter also offered all parties the opportunity to submit proposed orders in 

this proceeding. 

FNDINGS AND CONCLUSlONS 

In its Petitions, Nextel requests that Ihe Commission approve its adoptions of the 

Sprint/AT&T Mississippi agreement based upon commitments AT&T, Inc. and 
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BellSouth Corp. made to the FCC in the merger of the two companies. Specifically, 

Merger Commitments Nos. I and 2 set forth below: 

Merger Commitment No. I: 

The AT&T/BellSouth ILECs shall make available to any 
requesting telecommunications carrier any entire effective 
interconnection agreement, whether negotiated or arbitrated that an 
AT&T/BellSoulh ILEC entered into in any state in the 
AT&T/BellSouth 22-state ILEC operating territory, subject to 
state-specific pricing and performance plans and technical 
feasibility, and provided, further, that an AT&T/BellSouth ILEC 
shall not be obligated to provide pursuant to this commitment any 
interconnection arrangement or UNE unless it is feasible to 
provide, given the technical, network, and OSS attributes and 
limitations in, and is consistent with the laws and regulatory 
requirements of, the state for which the request is made. 

Merger Order at 147, Appendix F. 

Merger Commitment No. 2:  

The AT&T/BellSouth ILECs shall not refuse a request by a 
telecommunications carrier to opt into an agreement on the ground 
that the agreement has  not been amended lo reflect changes of law, 
provided the requesting telecommunications carrier agrees to 
negotiate in good faith an amendment regarding such change of 
law immediately after it has opted into the agreement. 

Id, ar 149. Appendix F 

Nextel also claims that the adoptions are being made pursuant to 47 U.S.C. 

5 252(i)’ which provides: 

A local exchange carrier shall make available any interconnection 
service, or network element provided under an agreement 
approved under this section to which it is a party to any other 
requesting telecommunication carrier upon the same terms and 
conditions as those provided in the agreement. 

NPCR. Inc. dibla Nextel Partners Petilion for Adoption. p. 4; Sprint Communications Company 
L.P.. Sprint Spectrum L.P. Petition for Adoption, p. 4 .  
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I n  its Motion to Dismiss, filed in both dockets on July 5, 2007, AT&T Mississippi 

argues that the Petitions should be dismissed because the Commission does not have 

jurisdiction to interpret the Merger Commitments contained in the FCC’s Merger Order. 

AT&T Mississippi points out that the FCC stated in its order that, 

[ flor the avoidance of doubt, unless otherwise expressly stated to 
the contrary, all conditions and commitments proposed in this 
letter are enforceable by the FCC and would apply in the 
AT&T/BellSouth in-region territory, as defined herein, for a period 
of forty-two months from the Merger Closing Date and would 
automatically sunset thereafter. Merger Order a/ 147, Appendix F. 

Furthermore, AT&T Mississippi argues that Nextel did not file the Petitions 

within “a reasonable period of time’’ after the original contract was approved as required 

by 47 C.F.R. 551.809(c). In limiting the period of time during which an interconnection 

agreement can be adopted, 47 C.F.R. §51.809(c) assens: “[ilndividual agreements shall 

remain available for use by telecommunications carriers pursuant to this section for a 

reasonable period of time after the approved agreement is available for public inspection 

under section 252(h) of the Act.” AT&T Mississippi also argues that the Petitions were 

not filed within “a reasonable period of time” because, the AT&T Mississippi/Sprint 

contract Nextel seeks to adopt is expired,’ and That AT&T Mississippi and Sprint are 

currently engaged in arbitrating a new contract. AT&T Mississippi asserts that it would 

be inefficient and impractical to allow Nextel to make such an adoption when the parties 

to the original agreement are themselves arbitrating towards a new agreement. 

AT&T Mississippi also argues that in filing the Petitions, Nextel failed to abide 

by the dispute resolution process contained in the parties’ existing agreement and 

AT&T Mississippi points out that the AT&T MississippiiSprint interconnection agreement was I 

entered inlo on January I .  200 I, and was amended twice 10 extend the term to December 3 I, 2004. and as a 
result the agreement has been expired for over two years. 
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therefore the Petitions should be dismissed. Specifically, AT&T Mississippi asserts that 

the dispute resolution clause found in the parties existing agreement precludes Nextel 

from unilaterally filing its Petitions. The dispute resolution clause provides: 

Except as otherwise stated in this Agreement, if any dispute arises as to 
the interpretation of any provision of this Agreement or as to the proper 
implementation of this Agreement, the parties will initially refer the issue 
to the appropriate company representatives. If the issue is not resolved 
within 30 days, either party may petition the Commission for a resolution 
of the dispute. However, each party reserves the right to seek judicial 
review of any ruling made by the Commission concerning this Agreement. 

In its Responses to both Motions, filed on July 23, 2007, Nextel argues that the 

FCC Merger Order does not restrict, supersede or otherwise alter the Commission’s 

authority to acknowledge Nextel’s adoption of the AT&T MississippilSprint agreement. 

Nextel asserts that the FCC and the Commission have concurrent jurisdiction over the 

FCC’s Merger Commitments. Nextel further argues that it is not required to adopt the 

contract in compliance with the reasonable period of time requirement found in 47 

C.F.R. §51.809(c), because the requirement is inapplicable to an adoption under FCC 

Merger Commitment No. 1: Finally, Nextel asserts that, in making adoptions pursuant 

to an FCC merger commitment, it was not bound to follow the dispute resolution process 

found within the parties’ existing agreement 

On August 9, 2007, Nextel filed dual Motions For Oral Argument. In those 

filings, Nextel requested a continuance of each docket to allow for oral argument on the 

issues presented in AT&T Mississippi’s Motion to Dismiss. The Commission decided 

that oral argument was not necessary to rule upon AT&T Mississippi’s Motion lo 

1 Nextel makes this assenion despite the fact that in its Petitions it claims to rely, in pan, upon 47 
U.S.C. §252(i), and, as AT&T Mississippi pointed out, adoptions pursuant to 47 U.S.C. §252(i) are limited 
by 47 C.F.R. 55 I.S09(c) to being made within a “reasonable period of time.” See, Petitions p. 4.  
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Dismiss and notified the Patties by means of the aforementioned letter dated September 

12.2007. 

The Commission finds that the FCC has exclusive jurisdiction over the 

enforcement of the FCC Merger Commitments contained in the FCC’s Merger Order as 

related to the facts of these two cases. The Commission does not suggest that interpreting 

and enforcing the Merger Commitments are off limits to us in all circumstances as there 

may be situations in which such interpretation and enforcement would be subject to our 

jurisdiction. The Commission further finds that Nextel’s Petitions were not filed within a 

reasonable period of time, and that it would be inefficient and impractical to allow Nextel 

to adopt the agreement when the original parties to the agreement, AT&T Mississippi and 

Sprint, are currently engaged in arbitrating a new agreement. The Commission further 

finds that Nextel can not adopt an interconnection agreement that has expired. Therefore, 

the Commission grants AT&T Mississippi’s Motion lo Dismiss both proceedings. 

IT IS THEREFORE ORDERED that AT&T Mississippi’s Motion to Dismiss is  

hereby granted. 

IT IS FURTHER ORDERED that this Order is effective immediately. 

This Order shall be deemed issued on the day it is served upon the panies herein 

by the Executive Secretary of this Commission who shall note the service date in the file 

of this Docket. 

Chairman Nielsen Cochran voted 4; Vice Chairman Leonard Bentz voted 

; and Commissioner Bo Robinson voted 
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SO ORDERED on this the 2007 

MISSISSIPPI PUBLIC SERVICE COMMISSION 

Jz;LEE 
NIELSEN COCHRAN, CHAIRMAN 

Effective this the ,2007. Effective this the ,2007. 
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STATE OF MISSOURI 
PUBLIC SERVICE COMMISSION 

At a session of the Public Service 
Commission held at its office in 
Jefferson City on the 24th day 
of June, 2008. 

Sprint Communications Company, L.P., Sprint 
Spectrum, L.P., Nextel West Corp., and NPCR. ) 
Inc., ) 

Complainants, ) 

) 
Southwestern Bell Telephone Company, ) 
d/b/a AT&T Missouri, ) 

1 
Respondent. ) 

V. ) Case No. TC-2008-0182 

ORDER GRANTING MOTION TO DISMISS 

Issue Date: June 24,2008 Effective Date: July 4, 2008 

On November 28,2007, Sprint Communications Company, L.P., Sprint Spectrum, 

L.P., Nextel West Corp., and NPCR, Inc., (“Sprinr) filed a complaint against Southwestern 

Bell Telephone Company, d/b/a AT&T Missouri (“AT&T Missouri”). The gist of the 

complaint is thatAT&T Missouri has failed to comply with merger commitments it made to 

the FCC in the BellSouth merger case.’ According to Sprint, the AT&TIBellSouth Order 

requires AT&T Missouri to allow Sprint to port in a Kentucky interconnection agreement 

between BellSouth, Sprint Spectrum, LP, and Sprint Communications Company L.P. into 

’ In the Matter of ATBT Inc. and BellSouth Coporation Application for Transfer of Contml, Memorandum 
Opinion and Order, 22 FCC Rcd 5662, 6285 (March 26,2007)(hereafter the AT&TlBellSouth Order). 



Missouri ("the Kentucky ICA"). After the parties attempted mediation and were unable to 

resolve their disputes, AT&T Missouri filed a Motion to Dismiss on April 14, 2008. 

Arguments 

AT&T Missouri 

AT&T Missouri argues that Congress allows the Commission to arbitrate 

interconnection agreements, and also to approve or reject them.' Further, federal courts 

also now hold that the Commission has authority to interpret agreements they a p p r ~ v e . ~  

What Sprint requests is something other than arbitration, approval, rejection, or 

interpretation of a Commission approved agreement. Therefore, the Commission does not 

have jurisdiction. 

Further, AT&T Missouri asserts that the FCC has reserved jurisdiction over the 

merger commitments AT&T Missouri made in the BellSouth merger case.4 Such a 

statement tom the FCC is hardly surprising in light of the FCC's authority for evaluating 

and approving telecommunications mergers5 

Finally, AT&T Missouri states that even if the Commission believes it has jurisdiction, 

it should defer it to the FCC. AT&T Missouri points out that the exact issue Sprint brings to 

the Commission is currently pending before the FCC6 AT&T Missouri argues that other 

state commissions have concluded that either they do not have jurisdiction, or that they 

have deferred ruling while awaiting the FCC's order. 

'47 U.S.C. 5 252(b). (e). 

'See. e.g., S.W. Bell Tel. Co. v. Pub. Util. Con" of Texas, 208 F.3d 475,79 

' Supra at note 1, Appendix F at p. 147 (stating that "(f)or the avoidance of doubt, unless otherwise expressly 
stated to the contrary, all conditions and commitments proposed in this letter are enforceable by the FCC . . . ) 

' Petition of the AT&T LECs for a Declaratory Ruling. WC Docket No. 08-23 (filed Feb. 5. 2008) 

Cir. 2000) 

See 47 U.S.C. §§ 214(a). 310(d). 5 
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Sprint 

Sprint opposes AT&T Missouri's motion, claiming that the Commission has general 

authority over AT&T Missouri because of its status as a regulated telecommunications 

company? Moreover, Sprint points to language in the FCC order approving the 

AT&T/BellSouth merger and claims that the FCC intended for the Commission to have 

jurisdiction to hear this dispute! Sprint further argues that every federal appellate court to 

consider the issue has ruled that state commissions have authority to hear interpretation 

and enforcement actions regarding approved interconnection agreements.' In support of 

its argument, Sprint lists the state commissions that have found jurisdiction in this situation. 

Staff 

Staff commented on recent decisions made by other state commissions that found 

jurisdiction over this SprintlAT&T Missouri dispute. Nevertheless, Staffs analysis was that 

Congress allows this Commission to arbitrate and approve (or reject) interconnection 

agreements and that federal courts have expanded state's authority to include interpreting 

agreements approved by the state commissions. Because Sprint does not request the 

Commission to interpret or enforce any provision from an interconnection agreement that 

Section 386.250(2). .390.1, RSMo. 

Supra at note 4, p. 149 (stating that "(i)t is not the intent of these commitments to restrict, supersede, or 
otherwise alter state or local jurisdiction under the Communications Act of 1934, as amended, or over the 
matters addressed in these commitments, or to limit state authority to adopt rules, regulations, performance 
monitoring programs, or other policies that are not inconsistent with these commitments.") 

See Core Comm., lnc. v. Verizon Penn, lnc., 493 F3d 333,344 at In 7 (3d Cir. 2007)(citing Puerto Rico Tel 
Co v. Telecommunications Red Ed. 189 F.3d 1, 10-13 (1' Cir. 1999); Bell AtIantic MU., Inc. v. MCl 
WoffdCom, 240 F.3d 279. 304 (4' Cir. 2001). vacatedon other grounds, Verizon Maryland, Inc. v. Public 
Sew. Comm'n of Md., 535 US. 635, 122 S.Ct. 1753, 152 L.Ed.2d 871 (2002); Southwesfem Bell Tel. Co. v. 
Public Uti/. Comm., 208 F.3d 475, 479-80 (5Ih Cir. 2000); lIIinoisBell Tel. Co. v. Worldcom Tech., lnc.. 179 
F.3d 566,573 (7m Cir. 1999); Iowa Utils Ed. V. FCC. 120 F.3d 753,804 (8" Cir. 1999), rev'dinparlon ofher 
grounds, lowa Uti/. Ed. 525 U.S. at 385; Southwestem Bell Tel Co v. Brooks Fiber Comm. of Ok. Inc., 
235-F.3d 493,497 (10"i)ir2000); BellSouth Telecomm., Inc., v. MCI MetroAccess Transmission SeNs., Inc.. 
317 F.3d 1270. 1278 ( I l lh  Cir. 2003)(en banc). 
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this Commission has approved, Staff argues that the Commission lacks jurisdiction to hear 

Sprint's complaint 

Analvsis 

The Commission finds AT&T Missouri's and Staffs arguments more persuasive than 

Sprint's arguments, and will therefore grant AT&T Missouri's motion. Neither state nor 

federal law gives the Commission jurisdiction to hear Sprint's complaint. 

State law 

Sprint argues that under Section 386.250 the Commission has authority to review 

AT&T Missouri's failure to abide by the commitments it made in the BellSouth merger case. 

But even a case Sprint cites states otherwise. 

Sprint argues that The Eighth Circuit has ruled that state commissions have authority 

to attain jurisdiction over this complaint.'' But that very opinion states that 

(t)he new regime for regulating competition in this industry is federal in nature 
. . . and while Congress has chosen to retain a significant role for the state 
commissions, the scope of that role is measured by federal, not state law." 

Thus, the Commission has no authority to resolve this dispute unless Congress has 

granted the Commission that authority. 

Federal law 

The Commission has authority to approve, reject, or arbitrate interconnection 

agreements." In addition, it has authority to interpret interconnection  agreement^.'^ Sprint 

relies on language from the AT&T/BellSouth Order that states that nothing in the order was 

lo See Soufhwesfem Sell Telephone Co. v. Connect Communications Corp.. 225 F.3d 942,946 (6" Cir. 2000) 

See id. ai 947. 

"47 U.S.C. 5 252. 

'3 Supra al note 9. See also SWBell Tel. Co. v. Pub. Util. Commh of Texas, 208 F.3d 475, 479 (5Ih Cir. 

11 

2000). 

4 



intended to "restrict, supersede, or otherwise alter state or local j~risdiction."'~ However, as 

Staff aptly put it, "what jurisdiction does a state possess that is not being restricted, 

superseded, or alteredTi5 

Sprint and AT&T Missouri have not submitted a negotiated interconnection 

agreement for the Commission's approval in this case, and also have not asked the 

Commission to arbitrate any open issues between them. Therefore, only if the Commission 

is interpreting an interconnection agreement does the Commission have jurisdiction to hear 

this case. 

Sprint, however, is not asking the Commission to interpret an agreement that the 

Commission has approved. Instead, Sprint is asking the Commission to order AT&T 

Missouri to allow Sprint to port the Kentucky ICA to Missouri. 

Each case that Sprint cites involves a state commission interpreting an 

interconnection that it approved." Not one case discussed a commission from State A 

interpreting an agreement approved by State B. But this is what Sprint asks for. 

Sprint's efforts to gloss over this distinction by vaguely claiming that state 

commissions can interpret interconnection agreements, or by referring to this case as an 

"interconnection agreement related disp~te", '~ are unconvincing. The Verizon court stated 

that "(p)ursuant to the FCC's guidance, we hold that interpretation and enforcement actions 

that arise after a state commission has approved an interconnection agreement must be 

Supra at note 8. i 4  

l5 See Staffs Brief Regarding Jurisdiction in Response to Commission's Order Directing Filing, 7 32 (filed 
May 9,2008). 

'6supra at note 9. 

See Sprint Communications Company L.P., Sprint Spectrum L.P., and Nextel West Cop.  Response in 
Opposition to Staffs Brief Regarding Jurisdiction in Response to Commission's Order Directing Filing, p. 4 
(filed May 27,2008). 
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litigated in the first instance before the relevant state commission."'* That same court 

concluded that the "relevant state commission" to interpret an interconnection agreement is 

the commission that approved it, stating 

[a] state commission's authority to approve or reject an interconnection 
agreement would itself be undermined if it lacked authority to determine in 
the first instance the meaning of an agreement that it has approved. A court 
might ascribe to the agreement a meaning that differs from what the state 
commission believed it was approving-indeed, the agreement as interpreted 
by the court may be one the state commission would never have approved in 
the first place. To deprive the state commission of authority to interpret 
the agreement that it has approved would thus subvert the role that 
Congress prescribed for state c~mmissions. '~ 

Thus, the Commission has no authority to interpret the Kentucky ICA 

Decision 

Any jurisdiction the Commission has to resolve this dispute is found in federal law, 

not state law. Federal law allows the Commission to arbitrate open interconnection issues, 

to approve interconnection agreements, to reject interconnection agreements, and to 

interpret and enforce interconnection agreements it has approved. Sprint's complaint does 

not ask the Commission to arbitrate open interconnection issues, to approve an 

interconnection agreement, to reject an interconnection agreement, or to interpret or 

enforce an interconnection agreement it has approved. Therefore, the Commission has no 

jurisdiction, and the Commission will grant AT&T Missouri's Motion to Dismiss 

IT IS ORDERED THAT: 

1. AT&T Missouri's Motion to Dismiss Complaint, filed by Southwestern Bell 

Telephone Company, d/b/a ATBT Missouri, is granted. 

Supra at note 9. 493 F.3d at 344 (emphasis supplied) 

See id., 493 F3d at 343 (citing t?e//.Sou/h Telcomms.. /nc. v. MClmefm Access Transmission Sews. Inc., 

I S  

19 

317 F.3d 1270, 1278 atfn. 9 (llth Cir. 2003) (emphasis supplied). 
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2. 

3. 

4. 

All other pending motions are denied. 

This order shall be effective on July 4, 2008. 

This case shall be closed on July 5, 2008. 

BY THE COMMISSION 

Colleen M. Dale 
Secretary 

( S  E A L) 

Davis. Chm., Murray, and 
Jarrett, CC., concur. 
Clayton and Gunn, CC., dissent, 
with separate dissenting opinion@) 
to follow. 

Pridgin, Senior Regulatory Law Judge 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

Petition for Declaratory Ruling That ) 

) 
1 

Sprint Nextel Corporation, Its Affiliates, ) WC Docket No. 
And Other Requesting Carriers May Not 
Immse A Bill-and-KeeD Ananaement Or - 
A Facility Pricing Arrangement Under The ) 

Commission In Approving The AT&T- ) 
Commitments Approved By The ) 

BellSouth Merger ) 

PETITlON OF THE AT&T ILECS FOR A DECLARATORY RULING 

Tem L. Hoskins 
Gary L. Phillips 
Paul K. Mancini 
AT&T INC. 
1120 20th Street, N.W. 
Washington. D.C. 20036 
(202) 457-3810 

Theodore A. Livingston 
Dennis G. Friedman 
Demetrios G. Metropoulos 
MAYER BROWN LLP 
71 South Wacker Drive 
Chicago, Illinois 60606 
(312) 782-0600 

Counsel for the AT&T ILECs 

February 5,2008 
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INTRODUCTION AND SUMMARY 

Among the many commitments adopted in the AT&T/BellSouth Merger Order was a 

group of four commitments that were intended to reduce transaction costs associated with the 

negotiation and execution of interconnection agreements. One of those commitments, 

Commitment 7.1, allows CLECs to port interconnection agreements from one AT&T state to 

another, subject to, infer diu,  state-specific pricing and consistency with the laws and regulatory 

requirements of the state to which the agreement is to he ported. 

This petition for declaratory d i n g  is necessary because Sprint Nextel, in defiance of the 

express terms and stated purpose of Commitment 7.1. is attempting to tum that commitment into 

a vehicle for reciprocal compensation arbitrage and other unwarranted subsidies, including 

economically irrational pricing of s h a d  interconnection facilities. Sprint Nextel’s ploy is an 

attempt to “port” to each of the 13 legacy AT&T lLEC states a bill-and-keep arrangement and a 

provision allowing for the equal sharing of the costs of interconnection facilities (facility pricing 

arrangement), which were included in interconnection agreements between each of the BellSouth 

ILECs, on the one hand, and two Sprint affiliates (Sprint CLEC and Sprint PCS), on the other.’ 

Both the bill-and-keep arrangement and the facility pricing arrangement were predicated on 

specific assumptions by BellSouth about the balance of traffic between the BellSouth ILECs and 

the two Sprint entities within the BellSouth region. They are thus pricing arrangements that are 

specific, not only to the BellSouth states, but to the two Sprint affiliates that were the original 

parties to the agreement. For example, the bill-and-keep provision was based on an analysis 

showing that traffic flows between the BellSouth ILECs and the two Sprint affiliates were 

roughly in balance. The provision even includes language stating that the arrangement shall be 

Although substantially the same agreement is in place in each of the farmer BellSouth ILEC 
states, Sprint Nextel’s effons have focused on the ICA between AT&T Kentucky and the two Sprint 
affiliates. 
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terminated if one of the two Sprint entities opts into another agreement, since that would upset 

the balance of traffic between the contracting parties. 

Sprint Nextel nonetheless claims that Commitment 7.1 allows it to port these BellSouth- 

specific pricing arrangements to other states where the traffic exchanged by Sprint Nextel and 

AT&T is decidedly our of balance or otherwise inconsistent with the traffic flows on which the 

original agreements were premised. Indeed, Sprint Nextel goes so far as to claim that 

Commitment 7.1 wipes out all substantive Commission rules goveming adoptions even within u 

stute, and, based on that misreading of Commitment 7.1, is seeking to extend the two pricing 

provisions to other Sprint Nextel affiliates within each of the BellSouth states via in-state 

adoptions. 

The Commission has devoted considerable effort to eliminating opportunities for 

reciprocal compensation and other arbitrage. It would be an affront to the spirit and the letter of 

Merger Commitment 7.1 if that commitment were allowed to become a vehicle for 

circumventing the Commission’s substantive rules and creating yet another arbitrage. 

To prevent this from occurring, the Commission should issue declaratory rulings that: 

(1) bill-and-keep arrangements for the transport and termination of 

telecommunications and facility pricing arrangements are “state-specific pricing” terms that are 

not subject to porting under Commitment 7.1 to other states; 

(2) Commitment 7.1 does not give a canier the right to port an agreement from one 

state to another if that carrier would be barred by Commission rules implementing Section 252(i) 

of the Telecommunications Act of 1996 from adopting that agreement within the same state; and 

(3) Commitment 7.1 does not apply to inmate adoptions of interconnection 

agreements or in any way supersede Commission rules goveming such adoptions. 
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BACKGROUND 

A. Merger Commitment 7.1 

As a condition to its December 29,2006, approval of the merger between AT&T Inc. and 

BellSouth Coxporation, this Commission accepted certain commitments offered by AT&T Inc. 

and BellSouth. In re AT&T Inc. and BellSouth COT. Application for  Transfer of Control, 22 

FCC Rcd 5662,Y 222 (2007). One of those commitments, Commitment 7.1, is among a group of 

commitments set forth under the bold-face heading “Reducing Transaction Costs Associated 

with Interconnection Agreements.” Id. Appendix F, at 149.’ The text of that commitment 

provides (id.): 

The AT&T/BellSouth ILECs shall make available to any requesting 
telecommunications carrier any entire effective interconnection agreement, 
whether negotiated or arbitrated, that an AT&T/BellSouth ILEC entered 
into in any state in the AT&T/BellSouth 22-state ILEC operating territory, 
subject to statespecific pricing and performance plans and technical 
feasibility, and provided, further, that an AT&TIBellSouth ILEC shall not 
be obligated to provide pursuant to t h i s  commitment any interconnection 
arrangement or UNE unless it is feasible to provide, given the technical, 
network, and OSS attributes and limitations in. and is consistent with the 
laws and regulatory requirements of, the state for which the request is made. 

This commitment was derived from a package of proposals submitted by a collaboration 

of cable operators seeking to “[rleduce the [clost and [dlelay of [nlegotiating interconnection 

 agreement^."^ The cable operators claimed that they experienced delays and increased costs 

associated with negotiating interconnection agreements and argued that allowing them, inter 

The merger commitments are grouped into several categories. Merger Commitment 7.1 is item 1 2 

in the seventh category. 

See Ex Parte Presentation - WC Docket No. 06-74. AT&T Inc. and BellSouth Corporation 
Applications for Approval of Transfer of Control, filed by Michael Pryor, Mintz Levin (Sept. 27,2006) at 
p. 11. See also Notice of Oral Ex Parte Presentation - WC Docket No. 06-74, AT&T Inc. and BellSouth 
Corporation Applications for Approval of Transfer of Control, filed by Michael H. Pryor, Mintz Levin 
(October 3, 2006) at p. 2; Comments On AT&T’s Proposed Conditions, filed by AdvanceNewhouse 
Communications, Cablevision Systems Corporation, Charter Communications, Cox Communications, 
and Insight Communications Company (October 24,2006) at pp. 8-11. 
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alia, to port interconnection agreements across state boundaries, subject to technical feasibility 

and state-specific pricing and performance plans, would allow them to enter the market more 

quickly! Some CLECs also supported this proposal, repeating the cable operators’ argument 

that it would reduce the burdens associated with negotiating interconnection agreements? 

Notably all proponents of this commitment recognized that it should not apply to state-specific 

pricing, and the commitment on its face specifically excludes state-specific pricing from its 

scope. 

B. The Kentucky Bill-and-Keep Arrangement and Facility Pricing 
Arrangement. 

The dispute here centers on whether the porting commitment set f o f i  above applies to 

pricing provisions contained in an interconnection agreement between AT&T Kentucky (fMa 

BellSouth) and two Sprint-affiliated entities: a competing local exchange carrier (identified in the 

agreement as “Sprint CIEC”) and a commercial mobile radio service (“CMRS”) provider 

(identified in the agreement as “Sprint PCS”). The Kentucky ICA i s  the Kentucky version of a 

nine-state agreement entered in 2001 between the former BellSouth ILECs, Sprint CLEC and 

Sprint PCS to govem the three parties’ relationships in the nine southeastern states in the former 

Ex Pane Presentation - WC Docket No. 06-74, AT&T Inc. and BellSouth Corporation 
Applications for Approval of Transfer of Control, filed by Michael Pryor, Mintz Levin (Sept. 27,2006) at 
I 

p. 12. 

Some CLECs also argued that the proposal would help address the ostensible loss of 
benchmarking capabilities that would result from the merger. They claimed that allowing CLECs to 
adopt interconnection agreements across state lines “would permit CLECs to preserve at least for the 
duration of the interconnection agreement the best respective practices of either of the merged companies 
in any state.’’ See. e.8, December 22, 2006 ex pane letter submitted jointly by Access Point, Inc., CAN 
Communications Services, Inc.. Cavalier Telephone, LLC, DeltaCom. Inc.. Florida Digital Network Inc. 
d/b/a FDN Communications, Inc., Globalcom Communications, Inc., and Pac-West Telecomm. Inc. In so 
arguing, CLECs pointed to analogous merger conditions from the AmeritecMSBC and Bell AtIantidGTE 
mergers as justification and precedent for the proposed porting request. See Comments of CompTel, 
Oct. 25. 2006 at 25-26 (“In prior BOC to BOC mergers, the loss of the competitive benchmarking tool 
has been partially offset by enabling CLECs to ‘port” interconnection agreements from the region of one 
of the merging parties to the region of the other merging party.”). 
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BellSouth region. Although that agreement expired in 2004, and although Sprint Nextel and 

AT&T had all but finalized a successor agreement as of the closing date of the AT&T/BellSouth 

merger, Sprint Nextel was able to take advantage of another merger commitment (Commitmmt 

7.4) to obtain a three-year extension of that seven-year old agreement. On November 7, 2 0 7 ,  

the Kentucky Public Service Commission approved this extension. 

The bill-and-keep provision at issue appears in Kentucky ICA Attachment 3, Section 6.1, 

which govems reciprocal compensation for call transport and termination for: CLEC Local 

Traffic, ISP-Bound Traffic and Wireless Local Traffic. When BellSouth, Sprint PCS and Sprint 

CIEC entered into that agreement, their traffic was roughly balanced throughout the nine-state 

BellSouth region, as was the balance of compensation payments for such traffic. In light of that 

balance, the three parties agreed that the reciprocal compensation arrangement in the BellSouth 

states would be bill-and-keep. Indeed, Section 6.1 expressly states that the bill-and-keep 

arrangement set forth therein would be subject to termination if either Sprint PCS or Sprint 

CLEC opted into another interconnection arrangement that provides for reciprocal compensation 

insofar as that would upset the balance on which the agreement was premised. 

6.1 Compensation for Call Transport and Termination for CLEC Local 
Traffic, ISP-Bound Traffic and Wireless Local Traffic is the result of 
negotiation and compromise between BellSouth, Sprint CLEC and Sprint 
PCS. The Parties’ agreement to establish a bill and keep compensation 
mngement was based upon extensive evaluation of costs incurred by each 
party for the termination of traffic. Specifically, Sprint PCS provided 
BellSouth a substantial cost study supporting its costs. As such the bill and 
keep arrangement is contingent upon the agreement by all three Parties to 
adhere to bill and keep. Should either Sprint CLEC or Sprint PCS opt into 
another interconnection amngement with BellSouth pursuant to 252(i) of 
the Act which calls for reciprocal compensation, the bill and keep 
arrangement between BellSouth and the remaining Sprint entity shall be 
subject to termination or renegotiation as deemed appropriate by BellSouth. 

Consistent with the parties’ treatment of their reciprocal compensation obligations to 

each other as a wash in  light of the balance of traffic, the parties also agreed to share equally the 
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cost of interconnection facilities between BellSouth and Sprint PCS switches within BellSouth‘s 

service area. Accordingly, the Kentucky ICA provides, in pertinent part, as follows for Sprint 

PCS and for Sprint CLEC, respectively: 

The cost of the interconnection facilities between BellSouth and Sprint PCS 
switches within BellSouth’s service area shall be shared on an equal basis. 
(Section 2.3.2) 

For two-way interconnection trunking that canies the Parties’ Local and 
IntraLATA Toll Traffic only, excluding Transit Traffic, and for the two- 
way Supergroup interconnection trunk group that canies the Parties’ Local 
and IntraLATA Toll Traffic, plus Sprint CLEC‘s Transit Traffic, the Parties 
shall be compensated for the nonrecurring and recurring charges for trunks 
and facilities at 50% of the applicable contractual or tariff rates for the 
services provided by each Party. (Section 2.9.5.1) 

C. Sprint’s Attempt To Transplant The Kentucky Arrangement Out Of Its 
Highly Fact-Specific Context. 

In 2005, Sprint acquired Nextel (another wireless carrier) and became Sprint Nextel. On 

October 26, 2007, Sprint Nextel filed a Complaint and Request for Expedited Ruling in the 

Public Utilities Commission of Ohio, seeking to “port” the Kentucky ICA (including its bill-and- 

keep and facility pricing arrangement) to Ohio.6 Sprint Nextel sought, moreover, not only to port 

BellSouth-specific pricing arrangements outside the BellSouth area, but to couple that port with a 

critical substantive change to the Kentucky arrangement, by proposing to drastically change the 

mix of parties - and thus, the balance of traffic to be exchanged - that would be subject to bill- 

and-keep and the 50/50 facility pricing arrangement. Specifically, the Ohio Complaint sought to 

add other affiliates, including Nextel, to the combination of one Sprint CLEC and one Sprint 

CMRS provider on which the Kentucky agreement was founded. 

In re Carrier-lo-Carrier Complaint and Request for Expedited Ruling of Sprint Commun ‘s Co. v. Ohio 
Bell Tel. Co. W a  AT&T of Ohio, Relative to rhe Adoption of an Interconnection Agreemenl, Case No. 
07-1 136-TP-CSS (Ohio Pub. Util. Comm’n filed Oct. 26,2007)(0hio Complaint). 
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On November 20, 2007, Sprint Nextel sent AT&T a letter indicating that Sprint Nextel 

affiliates wished to “port” the Kentucky ICA to other states served by AT&T ILECS.~ Although 

the precise legal entities differ between states, the linchpin of Sprint’s proposal was its attempt to 

port the BellSouth bill-and-keep arrangement and facility pricing arrangement with Sprint PCS 

and Sprint CLEC to other Sprint affiliates in non-BellSouth states, and to add Nextel to the mix 

of parties to the arrangement. Sprint Nextel’s transparent purpose was arbitrage. On December 

13, 2007, AT&T sent Sprint Nextel a letter indicating that Sprint Nextel’s November 20 request 

was improper and asking Sprint Nextel to identify the one CMRS provider that would be the 

party to the port in order for AT&T to process the request.’ 

Notwithstanding AT&T’s response, in December 2007 and early January 2008 Sprint 

Nextel initiated proceedings mirroring Sprint Nextel’s Ohio Complaint (described above) in the 

12 other legacy AT&T states.’ Together with Ohio, those proceedings are now ongoing in all of 

See Exhibit 1. 7 

See Exhibit 2. Although Commitment 7.1 does not permit Sprint Nextel to port any state-specific 
pricing arrangement - even to the same entities - AT&T was particularly concemed, as a practical matter, 
with Sprint Nextel’s attempt lo add affiliates whose traffic was out of balance with AT&T. AT&T’s 
response accordingly focused on this aspect of Sprint Nextel’s proposal. 

8 

See Sprint Commun’s Co. v. Sw. Bell Tel. Co. WaAT&TArkansas. Docket No. 07-161C (Ark. 
Pub. Sew. Comm’n filed Dee. 20, 2007); Application of Sprint Commun‘s Co. et al. for Comm’n 
Approval of an Inlerconmctwn Agreement wifh Pmpc Bell Tel. Co. d/b/a AT&T California pursuant IO 

rhe “Port-In Process” Voluniarily Created and Accepted by AT&T Inc. as a Condition of Securing 
Federal CommunS Comm’n Approval of AT&T Inc. ’s Merger with BellSouth Corp., Application No. 07- 
12-017 (Cal. Pub. Util. Comm’n filed Dec. 20. 2007); Application of Sprint Commun’s Co. et al. for An 
Order Compelling The Southern New England Bell Tel. Co. d/Wa AT&T Connecticut to Enter an 
Interconnection Agreemenr on Terms Consistent with Federal Commun’s Comm‘n Orders, Docket No. 
07-12-19 (Conn. Dep’t of Pub. Util. Conlrol filed DE. 14, 2007); Sprint Commun’s Co. v. Illinois Bell 
Tel. Co. d/b/a AT&T Illinois, Docket No. 07-0629 (Ill. Comm. Comm’n filed Dec. 28, 2007); Sprint 
Commun’s Co. v. Indiana Bell Tel. Co. d/b/a AT&T Indiana, Cause No. 43408 (Ind. Util. Reg. Comm’n 
filed Dec. 19. 2007); Sprint Communs Co. v. Sw. Bell Tel. Co. d/b/a AT&T Kansas, Docket No. 08- 
SWBTdOZCOM (Kan. Cop. Comm’n filed Dec. 26, 2007); Complaint of Sprint Commun’s Co. et al. 
against Michigan Bell Tel. Co. d/b/a AT&T Michigan, Case No. U-15491 (Mich. Pub. Serv. Comm’n 
filed Dec. 21, 2007); Sprint Commun’s Co. v. Sw. Bell Tel. Co. d/b/a AT&T Missouri, Case No. TC- 
2008-0182 (Mo. Pub. Serv. Comm’n filed Dec. 10,2007); Sprinr Commun’s Co. v. Nevada Bell Tel. Co. 
&/a AT&T Nevada, Docket No. 0841001 (Nev. Pub. Util. Comm’n filed Jan. 2, 2008); Application of 
Sprint Commun’s Co. el a[. for Approval of Interconnection Agreenienf with AT&T Oklahoma, Cause No. 

7 
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the states that were served by AT&T ILECs prior to the merger between AT&T Inc. and 

BellSouth Corp. In addition, Nextel, which is not a party to the BellSouth agreement, has 

initiated proceedings in all nine AT&T ILEC states in the former BellSouth region, seeking to 

adopt the agreement in each state pursuant to Commitment 7.1.’’ In those proceedings, Nextel 

PUD 200700454 (OWa. COT. Comm’n filed Dec. 14, 2007 ); Sprint’s Complaint for Post- 
Interconnection Dispute Resolution with Sw. Bell Tel. Co., d/b/a AT&T Texas, Regarding Adoption of 
Interconnection Agreement Pursuant to Merger Conditions, Docket No. 351 12 (Tex. Pub. Util. Comm’n 
fled Dec. 12. 2007); Sprint Commun’s Co. v. Wisconsin Bell, lnc. &a AT&T Wisconsin. Docket No. 
6720-TI-21 I (Wisc. Pub. Serv. Comm’n filed Dec. 19,2007). 

lo See Nextel South Cop. Notice of Adoption of Existing Interconnection Agreement By and 
Beween BellSouth Telecommun’s. lnc. and Sprint Commun’s Co. et al., Docket No. TBD (AI. Pub. Sew. 
Comm’n filed June 26,2007); NPCR, lnc. Notice ofAdoption of Existing Interconnection Agreement By 
and Between BellSouth Telecommun’s, lnc. and Sprint Commun’s Co. et 01.. Docket No. TBD (AI. Pub. 
Serv. Comm’n filed June 26, 2007); Notice of Adoption by NPCR, Inc. d/b/a Nextel Partners of the 
Existing Interconnection Agreement By and Between BellSouth Telecommun‘s, lnc. and Sprint Commun‘s 
Co. et al. dated January 1, 2001. Docket No. 070368-TP (FI. Pub. Serv. Comm’n filed June 8, 2007); 
Notice of Adoption by Nexrel South Corp and Nextel West Corp., (collectively “Nextel”) of ihe Existing 
”lnterconnection Agreement By and Between BellSouth Telecommun’s, lnc. and Sprint Commun’s Co. et 
al. ahled January I ,  2001, Docket No. 070369-TP (Fl. Pub. Sew. Comm‘n filed June 8. 2007); Petition 
for Approval of NPCR. lnc. &a Nextel Parmers’ Adoption of the Interconnection Agreement between 
Sprint Commun’s Co. et al. and BellSouth Telecommun’s, lnc. &/a AT&T Georgia W a  AT&T 
Southeast. Docket No. 25430-U (Ga. Pub. Sen.  Comm’n filed lune 21, 2007); Petition for Approval of 
Nextel South Corp. ’s Adoption of the lnterconnection Agreement between Sprint Commun’s Co. et al. and 
BellSouth Telecommun’s, lnc. dWa AT&T Georgia &a AT&T Southeast, Docket No. 25431-U (Ga. 
Pub. Serv. Comm’n filed June 21, 2007); Notice of Adoption by Nextel West Corp. (“Nextel”) of the 
Existing Interconnection Agreement By and Between BellSouth Telecommun’s, lnc. and Sprint Commun‘s 
Co. et 01, dated January I. 2001. Case No. 2007-00255 (Ky. Pub. Sew. Comm’n filed June 21, 2007); 
Norice of Adoption by NPCR, Inc. &/a Nextel Partners of the Existing Interconnection Agreement By 
and Between BellSouth Telecommun’s, lnc. and Sprint Commun’s Co. et al. dated January I ,  2001. Case 
No. 2007-00256 (Ky. Pub. Sen. Comm’n filed June 21, 2007); Petition for Approval of Nextel South 
C0rp.s Adoption of the Interconnection Agreement between Sprint Commun’s Co. et al. and BellSouth 
Telecommun’s. lnc. d/Wa AT&T Louisiana &a AT&T Southeast Docket No. U-30185 (La. Pub. Sew. 
Comm’n filed June 26,2007); Petition for Approval of Nextel Pariners’ Adoption of the Interconnection 
Agreement beween Sprint Commun’s Co. et al. and BellSouth Telecommun ‘s. Inc. d/b/a A T&T Louisiana 
d/b/a AT&T Southeast Docket No. U-30186 (La. Pub. Serv. Comm’n filed June 26, 2W7); NPCR, lnc. 
( “Nextel Parmers ”) Petition for Adoption of the Existing lnlerconnection Agreement By and Between 
BellSouth Telecommun’s, Inc. and Sprint Commuds Co. et al. Docket No. 2007-UA-316 (Ms. Pub. Sen .  
Comm’n filed June 28, 2007); Nextel South Corp. (“Nextel”) Petition for Adoption of the Existing 
lnterconnection Agreement By and Between BellSouth Telecommun’s, lnc. and Sprint Commun’s Co. et 
al.. Docker No. 2007-UA-317 (Ms. Pub. Serv. Comm’n filed June 28, 2007); Petition for Approval of 
Nextel South Corp.’~ Adoption of the Interconnection Agreement Between Sprint Commun’s Co. et al. and 
BellSouth Telecommun’s, Inc. &/a AT&T North Carolina &/a AT&T Southeast Docket No. P-55. Sub 
1710 (NC Pub. Util. Comm’n filed June 22, 2007); Petition for Approval of Nextel Souzh Corp.’s 
Adoption of the Interconnection Agreement Between Sprint Commun’s LP.  et al. and BellSouth 
Telecommun’s, Inc. d/b/a AT&TSouth Carolina &/a AT&T Southeast Docket No. 2007-255-C (SC Pub. 
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maintains that even if it would not be permitted to adopt the BellSouth agreement pursuant to 

Section 252(i) of the Telecommunications Act of 1996 (which it would not, because AT&Ts 

cost of providing the ageement to Nextel would be greater than AT&T’s cost of providing the 

agreement to the original parties”) it can nonetheless adopt the agreement pursuant to 

Commitment 7.1, because Commitment 7.1 is, in Nextel’s view, not subject to the limitations the 

Commission has applied to Section 252(i).I2 

In contrast with the rough balance of traffic and compensation payments that prevailed 

between BellSouth and Sprint CLEC and Sprint PCS under the BellSouth agreement, the AT&T 

lLECs in the 13 legacy AT&T states terminate much more traffic for the Sprint Nextel 

companies in the aggregate than the Sprint Nextel companies terminate for the AT&T ILECs in 

those states. As a result, if Sprint Nextel were permitted to pon the bill-and-keep arrangement in 

the BellSouth agreement pursuant to Commitment 7.1, Sprint Nextel would be getting a free ride 

for every one of the millions of minutes of traffic that the AT&T ILECs terminate for 

SprinVNextel that is in excess of the minutes of traffic that Sprint Nextel terminate for the AT&T 

TLECs. Likewise, Sprint Nextel make much more relative use of the interconnection facilities 

Serv. Comm’n. filed June 28.2007); Perition for Approval of NPCR, Inc. &/a Nextel Partners’ Adoption 
of the Interconnection Agreement Between Sprint Commun’s L P .  et al., and BellSouth Telecommun’s, 
lnc. d/b/a ATdlTSouth Carolina d/b/a AT&T Southeast Docket No. 2007-256-C (SC Pub. Serv. Comm’n. 
fded June 28,2007k Nene1 South COT. Is Notice of Election of the Existing Interconnection Agreement 
By and Between BellSouth Telecommun’s, lnc. and Sprint Commun’s Co. et al., Docket No. 07-00161 
(Tn. Reg. Auth. filed June 21, 2007). NPCR, Inc. &/a Nextel Partners‘ Notice of Election of the 
Existing Interconnection Agreement By and Between BellSouth Telecommun’s, Inc. and Sprint Conunun’s 
Co. et al., Docket No. M-00162 (Tn. Reg. Auth. tiled June 21,2007). 

” 47 C.F.R. 8 809(b) provides that an incumbent LEC‘s obligation Io make available to any 
requesting telecommunications carrier any agreement to which the incumbent LEC is a party that is 
approved by a state commission pursuant to Section 252 of the 1996 Act “shall not apply where the 
incumbent LEC proves to the state commission that. . . [tlhe costs of providing a particuh agreement to 
the requesting telecommunications carrier are greater than the costs of providing it to the 
telecommunications carrier that originally negotiated the agreement.” 
” 

adapt the BellSouth agreement pursuant to Section 25x1). 
In the proceedings in the former BellSouth region, Nextel is also seeking. in the alternative, to 
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between the parties’ switches than did Sprint PCS and Sprint CLEC, so that if AT&T were 

required to share equally with Sprint Nextel the price of those facilities in the legacy AT&T 

ILEC states, AT&T would be effectively subsidizing Sprint Nextel’s use of those facilities 

through an economically irrational pricing arrangement. 

DISCUSSION 

I. THE COMMISSION SHOULD DECLARE THAT THE KENTUCKY BILL-Am- 
KEEF’ ARRANGEMENT AND THE KENTUCKY FACILITY PRICING 
ARRANGEMENT ARE STATESPECIFIC PRICING ARRANGEMENTS THAT 
ARE NOT ELIGIBLE FOR PORTING UNDER MERGER COMMITMENT 7.1. 

As is clear from its heading (see supra at p. 3), Commitment 7.1 was intended as a 

procedural mechanism to “Reducle] Transaction Costs Associated with Interconnection 

Agreements” by allowing caniers to ‘‘port” an interconnection agreement from one 

AT&TIBellSouth state to another without the need for a new negotiation and arbitration. It was 

never intended to allow CLECs to impose pricing arrangements that apply in one state on the 

incumbent of another state. In fact, although AT&T’s competitors (and other parties) were not 

shy about asking for the moon and the stars in the AT&T/BellSouth merger proceeding, and 

although the record of that proceeding reflects a host of requests for merger conditions, no party 

even askedfor the scheme that Sprint Nextel seeks to impose now. and for good reason: to allow 

the porting of bill-and-keep arrangements and pricing formulas for interconnection faciIities 

would turn Commitment 7.1 into a vehicle for economically irrational pricing and arbitrage. 

Unfortunately, that is exactly what Sprint has in mind. 

A. Bill-and-Keep Is A State-Specific Pricing Plan That Is Not Subject To 
Porting Under Merger Commitment 7.1. 

The plain language of Commitment 7.1 bars Sprint’s scheme. It expressly excludes 

“state-specific pricing. . . plans” from the porting commitment. The bill-and-keep arrangement 

at issue is a state-specific “pricing plan.” It sets a price - zero - for the transport and termination 
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of traffic by each party. Likewise, the 1996 Act classifies biIl-and-keep amngements as a f o m  

of pricing plan, as one of the “Pricing Standards” govemed by Section 252(d). 47 U.S.C. 

5 252(d) (emphasis added). Subsection (2) of that Section addresses “Charges for transpod and 

termination of traffi~.”’~ Subsection 252(d)(2)(A)(i) provides that such charges are to “provide 

for the mutual and reciprocal recovery by each camer of costs associated with the transport and 

termination on each carrier’s network facilities of calls that originate on the network facilities of 

the other carrier.”14 Subsection 252(d)(2)(B)(i) then adds that the general provisions regarding 

reciprocal compensation charges do not preclude “arrangements that afford the mutual recovery 

of costs through the offsetting of reciprocal obligations,” a category that “include[es] 

arrangements that waive mutual recovery (such as bill-and-keep arrangemenrs).”’s Simply put, 

the Act recognizes that bill-and-keep is simply one method to address “charges” for the 

“recovery of costs,”just like any other pricing plan govemed by the Act’s “’Pricing Standards.” 

It is equally plain that the pricing arrangement here is “state-specific.” The arrangement 

was premised on a BellSouth study of the balance of traffic and payments among the contracting 

entities within the nine BellSourh states. This pricing arrangement is thus ineligible for porting 

outside those states under the plain terms of Commitment 7.1. 

That bill-and-keep arrangements are inherently state-specific pricing arrangements, and 

thus ineligible for porting under Commitment 7.1 is further underscored by the 1996 Act and the 

Commission’s rules implementing the Act. The Act requires that reciprocal compensation 

arrangements “provide for the mutual and reciprocal recovery” of costs “by each carrier” and it 

contemplates bill-and-keep only as an arrangement 10 “afford the mutual recovery of costs 

” 

l4 Id. at 8 252(d@)(A)(i). 

Is 

Id. at 8 252(d)(2) (emphasis added). 

Id. at 5 252(d)(2)(B)(i) (emphasis added). 
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through the offselling of reciprocal obligations.”’6 The Act thus prevents a requesting carrier 

(or a state commission) from forcing an incumbent LEC to participate in a highly unbalanced 

exchange of traffic where it  does not recover its costs and where the parties’ obligations are 

neither truly “reciprocal” nor “offsetting.” Likewise, this Commission’s rules implementing the 

1996 Act limit the imposition of bill-and-keep arrangements to the context where “the state 

commission determines that the amount of telecommunications traffic from one network to the 

other is roughly balanced with the amount of telecommunications traffic flowing in the opposite 

direcLion, and is expected to remain so.”” Because a state may require bill-and-keep only for 

traffic that is roughly balanced, bill-and-keep is necessarily a state-specific pricing arrangement. 

Traffic that is balanced in one state may not be balanced in another. It is up to each state to 

weigh the evidence. 

B. The Facility Pricing Arrangement in the Kentucky ICA Is Also A State- 
Specific Pricing Plan That Is Not Subject To Porting Under Merger 
Commitment 7.1. 

Facility pricing arrangements, no less than bill and keep arrangements, also are state 

specific pricing arrangements that are not subject to porting under Commitment 7.1. A facility 

pricing arrangement is, like bill and keep, a formula for determining the price that each party 

pays for interconnection facilities. And, just as plainly, the facility pricing arrangement in the 

Kentucky ICA is “state-specific.” As one would expect, the arrangement was premised on a 

Bellsouth study of the flow of interconnection traffic wirhin !he nine BellSourh states. It thus 

represents a state-specific pricing formula that is ineligible for porting outside those states under 

the plain terms of Commitment 7.1. 

l6 47 U.S.C. 5 252(d)(Z)(A)(i), (B)(l) (emphasis added), 

” 47 C.F.R. $51.713(b). 
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Indeed, it would be completely antithetical to the purpose of Commitment 7.1 to treat 

facility pricing arrangements as anything other than state-specific pricing, The facility pricing 

arrangements were incorporated into the Kentucky ICA because, based on traffic flows between 

the BellSouth ILECs, on the one hand, and Sprint PCS and Sprint CLEC, on the other, that 

arrangement was economically rational and efficient. Forcing BellSouth to agree to the same 

arrangement elsewhere andor with other Sprint Nextel affiliates with different traffic mixes, 

however, necessarily leads to economically irrarional and ineficient pricing. Surely 

Commitment 7.1 was not intended to require such absurd results, 

The Commission should make clear that Merger Commitment 7.1 cannot be used to 

obtain the illicit subsidy that Sprint Nextel seeks. 

C. Merger Commitment 7.1 Does Not Entitle a Carrier to Port a n  Agreement to 
Another State When it Would be Ineligible Under Commission Rules to 
Adopt that Agreement in the Same State. 

Each of the AT&T ILECs has a general obligation under Section 252(i) of the 

Telecommunications Act of 1996 to make available to any requesting carrier any interconnection 

agreement to which it is a party.’’ This Commission has ruled that the obligation 

shall not apply where the incumbent LEC proves to the state commission 
that . . . [[]he costs of providing a particular agreement to the requesting 
telecommunications carrier are gleater than the costs of providing it to the 
telecommunications carrier that originally negotiated the agreement. 

47 C.F.R. 5 51.809(b). The rationale of Rule 809(b) is obvious: A general provision that allows 

requesting carriers to adopt an existing agreement, rather than negotiating and arbitrating an 

Section 252(i) of the 1996 Act provides, “A local exchange carrier shall make available any 
interconnection, service. or network element provided under an agreement approved under this section 
[252] to which it is a pmy to any other requesting telecommunications carrier upon the same t e m  and 
conditions as those provided in the agreement.” 47 U.S.C. 8 252(i). Although Section 252(i) speaks in 
terms of making available “any interconnection, service, or network element,” the Commission has ruled 
that a requesting carrier that seeks to make an adoption under Section 252(i) may not adopt pan of an 
interconnection agreement, but instead must make an adoption on an “all or nothing” basis. Review ofrke 
Section 251 Unbundling Obligations of Incumbent Local Exchange Curriers, CC Docket No. 01-338, 
Second Report and Order, 19 FCC Rcd 13494 (rel. July 13.2004). 

$8 
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agreement of their own, cannot properly be applied to contract provisions that, if adopted, would 

impose costs on the ILEC in excess of the costs the ILEC incurs to perfom the original 

agreement. 

Merger Commitment 7.1 does not nullify this limitation on interconnection agreement 

adoptions. Indeed, to read the commitment otherwise would result in the absurd situation in 

which a carrier in, for example, Ohio could port an interconnection agreement approved in, for 

example, Florida, even though a carrier in  Florida could not adopt the agreement under 

Section 252(i). Altematively, this reading could effectively eviscerate Rule 809(b) altogether - 

even for in-state adoptions - by permitting carriers to end-run around that rule through a two- 

srep process: specifically, and to use the previous example, a carrier in Ohio with an affiliate in 

Florida could port a Florida agreement not available for adoption in Florida under Commission 

rules from Florida to its affiliate in Ohio and then back to Florida, thereby accomplishing 

through two steps what Commission rules prohibit that camer from accomplishing in one step. 

Merger Commitment 7.1 should not be read to allow such absurd results. Indeed, those who 

proposed or advocated for Commitment 7.1 failed even to mention the substantive limits in  

Rule 809(b) in their advocacy, much less present a case that those limits were a barrier to 

competition or should otherwise be superseded. To the contrary, the proponents of 

Commitment 7.1, which did nor include Sprinr, consistently presented this commitment as a 

means of extending in-state porting rights to out-of-state agreements. Some of them argued that 

the commitment would thereby reduce administrative costs by expanding the number of 

agreements available for adoption; a few argued that the commitment would also ameliorate the 

ostensible loss of benchmarking opportunities. No one suggested that the commitment  should be 

read to confer broader out-of-state adoptions right than were sanctioned under Commission rules 
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for in-state adoptions. Sprint Nextel’s claim that Commitment 7.1 repealed those rules sub 

silentio should thus be rejected. 

Under section 51.809(b) of the Commission’s rules, a local exchange carrier is not 

obligated to make available to a requesting telecommunications carrier an interconnection 

agreement if the costs of providing that agreement to the requesting canier exceed the costs of 

providing that agreement to the carrier with which it was originally negotiated. Here, Sprint 

Nextel seeks to port an interconnection agreement under circumstances that would result in a 

significant increase in costs to AT&T, both interconnection costs, by virtue of the 

uncompensated costs of terminating for free Sprint Nextel traffic that is in excess of the traffic 

Sprint Nextel terminates for AT&T, and interconnection facility costs, by virtue of a 50/50 

allocation of costs that, if rationally allocated in accordance with the parties’ actual usage of the 

facilities, would be bome predominantly by Sprint Nextel. Under section 51.809(b), which must 

necessarily apply to out-of-state ports, just as i t  applies to in-state adoptions under 

Section 25263, Sprint Nextel may not effect that result. 

D. Merger Commitment 7.1 Does Not Entitle a Carrier to “Port” an Agreement 
In-State That i t  Cannot Adopt Under Section 252(i) Pursuant to The 
Commission’s Rules. 

Finally, Nextel cannot properly be permitted to avoid section 51.809@) of the 

Commission’s rules by ‘porting” pursuant to Commitment 7.1 an in-state interconnection 

agreement. As explained above, Nextel has initiated proceedings in the nine former BellSouth 

ILEC states, seeking to opt into the BellSouth agreement between the AT&T ILECs and Sprint 

CLEC and Sprint PCS. In those proceedings. Nextel contends it should be permitted to adopt 

those agreements in-state pursuant to Section 252(i), but also contends, in case adoption under 

Section 252(i) is prohibited by section S1.809(b) (as it  should be), that Merger Commitment 7.1 

permits it to make an in-state adoption without regard to the limitations the Commission has 
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recognized for Section 252(i). This would be a truly absurd result. Plainly, no one - not AT&T, 

not the Commission, and not the CLEC and cable operator proponents of the commitment, 

intended for Merger Commitment 7.1 to ovemde or displace Section 252(i) for in-state 

adoptions. Certainly, no commenter proposed such a thing. The intent was to permit adoptions, 

which are available only in-state under Section 252(i). to cross state lines - not to change the 

rules for in-state adoptions. 

11. EXPEDITED RESOLUTION OF THESE ISSUES IS ESSENTIAL TO PREVENT 
STATE COMMISSIONS FROM USURPING THIS COMMISSION’S 
JURISDICTION TO INTERPRET AND ENFORCE THE MERGER 
COMMITMENT. 

The foregoing discussion makes clear that the Commission should reject any 

interpretation of Merger Commitment 7.1 that would allow Sprint Nextel to port the Kentucky 

bill-and-keep arrangement and facility pricing arrangement out of the states - and the specific 

three-camer factual context - for which those provisions were developed. The need for a prompt 

Commission ruling is equally clear. 

Even now, Sprint Nextel is pressing the state commissions in the 13 legacy AT&T ILEC 

states to resolve this issue, and Nextel is pressing the state commissions in the nine legacy 

BellSouth ILEC states to resolve Nextel’s related request to adopt the AT&T/Sprint 

CLEClSprint PCS agreement within each state under Merger Commitment 7.1. Absent prompt 

action by this Commission, there is a substantial risk that some or all of the states that now have 

the dispute before them will decide to step into this Commission’s shoes and try to resolve the 

parties’ dispute for themselves. But this Commission is the one that should be resolving disputes 

about the meaning and intent of the merger commitment that i t  approved. The states are not as 

well suited to resolve those disputes, and the intervention of state commissions runs the risk that 

states will issue conflicting decisions that would take a great deal of time and judicial resources 
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lo untangle. That result would, in and of itself, conflict with the 22-state nature of the merger 

cofnmitment, and its true intent of reducing transaction costs of negotiation and arbitration. 

Worse, there is always the risk that one or more states could issue decisions that conflict 

with this Commission’s intent. The result would be a new scheme of regulatory arbitrage - after 

this Commission has gone to a great deal of trouble to eliminate such schemes, and at a time 

when this Commission is attempting to develop comprehensive reform. Other carriers may 

attempt to further spread that scheme. The Commission should act now to nip Sprint Nextel’s 

attempted arbitrage in the bud. 

Dovetailing with the need for prompt action. the dispute here is also eminently suited for 

expedited resolution. As demonstrated above, the issues between the parties can be resolved 

from the plain and express terms of a single merger commitment and of the specific contractual 

pricing arrangements that Sprint Nextel is trying to port. And of course, this Commission can 

quickly decide what it intended in approving the merger just over a year ago. There is no need 

for extensive evidence-gathering or fact-finding. Accordingly, the Commission can and should 

resolve this Petition on an expedited basis. 

CONCLUSION 

For the reasons set forth above, the Commission should grant the AT&T ILECs’ request 

for expedited resolution. and declare that 

(1) bill-and-keep arrangements for the transport and termination of 

telecommunications and facility pricing arrangements are “state-specific pricing” terms, not 

subject to porting under Commitment 7.1 to other states; 

(2) Commitment 7.1 does not give a carrier the right to port an agreement from one 

state to another if that camer would be barred by Commission mles implementing Section 252(i) 

of the Telecommunications Act of 1996 from adopting that agreement within the same state; and 
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(3) Commitment 7.1 does not apply to in-state adoptions of interconnection 

agreements or in any way supersede Commission rules goveming such adoptions. 

Tem L. Hoskins 
Gary L. Phillips 
Paul K. Mancini 
AT&T INC. 
1120 20th Street, N.W. 
Washington, D.C. 20036 
(202) 457-3810 

February 5,2008 
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/ Pi Respectfully submitte 

&L&- 
Theodore A. Livingston 
Dennis G. Friedman 
Demetrios G. Metropoulos 
MAYER BROWN LLP 
71 South WackerDrive 
Chicago, Illinois 60606 
(312) 782-0600 

Counsel for the AT&T ILECs 
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Sprint Nutel Keith Kasnbn 
6330 S h t  Parkway - K S O P W 3 1 0  
Overland P& KS 66251 
Office: (913) 762-+200 Fax: (9131 762-0104 
Keith.bskn@slp~nt.ODm 

M a m w  - A c e s  Sollrtionr 

November 20,2007 

Electronic and Overniefit mail 

Ms. Kay Lyon, Lead Negotiator 
AT&T Wholesale 
4 AT&T Plaza, 3 I I S. Akard 
Rwm 2040.03 
Dallas. Texas 75202 

MI. Randy Ham, Assistant Director 
AT&T Wholesale 
8th Floor 
600 North 19th Street 
Birmingham, Alabama 35203 

Ms. Lynn Allen-Flood 
AT&T Wholesale - Contract Negotiations 
675 W. Pachtree St. N.E. 
34S91 Atlanta. GA 30375 

Re: Adoption of‘the Interconnection Agrcemunt By and Between BellSouth Telecommunications, Inc. 
and Sprint Communications Company L.P. and Sprint Spectrum L.P. dated January 1,2001 

Dear Kay, Randy and Lynn: 

The purpose of this letter is to notify the AT&T Corporation incumbent local exchange entities 

operating in the former SBC legacy territory (“AT&T) that the wireless and CLEC subsidiaries of Sprint 

Nextel Corporation (“Sprint Nextel”) are exercising their right to adopt the “Interconnection Agreement 

By and Between BellSouth Telecommunications. Inc. and Sprint Communications Company Limited 

Pmwship ,  Sprint Communications Company L.P., Sprint Spectrum L.P.” dated January I ,  2001 

(“Sprint ICA”) as amended, filed and approved in the 9 legacy BellSouth slates and extended in 

Kentucky. Sprint Nextel exercises h i s  right pursuant 10 the FCC approved Merger Commitment Nos. 1 

and 2 under ”Reducing Transaction Costs Associated with Interconnection Agreements“ (“Merger 

Commitments”) as ordered in the AT&T/BellSouth merger, WC Docket No. 06-74. The Sprint ICA is 
available online at AT&T’s website at: 

l~tto:ilc~r.belIsouth.~:o~~~lcle~/docsiaII states/800aa2!,l.p~l‘ 

The impacted AT&T incumbent local exchange companies, Sprint CLEC and wireless entities 

are identified by state in the attached Exhibit I. The Sprint Nextel entities are wholly owned 

subsidiaries o f  Sprint Nextel Corporation. Enclosed is Sprint Nextel’s completed AT&T form with 
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November 20.2001 

respect to the Mergcr Commitments, with any language within such fonns stricken to the extent such 

language is not contained within the Merger Commitments. 

As AT&T is aware. all relevant stale-specific sections are already identified in the Sprint ICA 

(the "state-specific sections"). Likewise, since the Sprint ICA is already TRRO-compliant and has an 
othenvise effective change of law provision, there is no issue to prevent AT&T from also making the 

Sprint ICA available to Sprint Nextel in the states listed on Exhibit 1 pursuant to Merger Commitment 

No. 2. By correspondence dated July IO, 2007. Sprint Nextel previously notified AT&T in connection 

with Sprint Nextel's intention to adopt the Sprint ICA in Ohio. We indicated in that letter that we 

recognized that within these state-specific sections "state-specific pricing and performance plans and 

technical feasibility" issues may need to be negotiated. We requested you to identify any state orders 

that AT&T believed constiruted "state-specific pricing and performance plans and technical feasibility" 

issues that affected these state specific sections. We have also verbally indicated to AT&T that we 

intended to adopt the Sprint ICA in additional slates beyond Ohio. 

We have heard nothing from you on any proposed contract sections to be modified to address the 

state-specific sections or any state-specific orders regarding pricing, performance plans or other issues. 

Rather than address the issues presented, AT&T responded with cancellation letters of not only the 

existing agreement in Ohio but all of the existing agreements in all of the legacy 13 SBC states. 
As  you are aware we have filed a complaint in Ohio regarding the substance of our July 10th 

letter. AT&T recently filed its motion to dismiss. In light of these circumstances, it is apparent to us that 

AT&T simply is not interested in discussions regarding state-specific issues associated with the adoption 

of the Sprint ICA in other states. However, if AT&T is willing lo discuss negotiations to address state- 

specific issues, please Iet us know by November 28.2007. We understand that these negoliations would 

not prevent the adoption of the Sprint ICA pursuant to Merger Commitment No. t while those 

negotiations proceed. 

Sprint Nextel hereby requests that AT&T provide, upon receipt of this letter, but no later than 

November 28,2007, written acknowledgement of adoption of the Sprint ICA within the states listed on 
Exhibit I .  

Sprint's exercise of its rights under the Merger Commitments is in response to AT&T's 
termination of the Sprint Nextel interconnection agreements in  the referenced states. This letter 

constitutes the notice we indicated that we would provide in our correspondence dated November 12, 

2007. Should AT&T have any questions regarding Sprint Nextel's exercise of these rights under the 

Merger Commilmenls, please do not hesitate to call. Thank you in advance for your prompt atlention to 

this matter. 
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November 20.2007 

Sincerely, 

Keith L. Kassien 

Enclosures 

Cc: MI. Jeffrey M. Pfaff, Counsel for Sprint Nextel 
Mr. Fred Broughton, Interconnection Solutions 



Carrier Contact Notice Information Attachment 

All AT&T notices to Sprint Nextel should be sent to the same person(s) at the 
following addresses as an update to the addresses identified in the interconnection 
agreement between BellSouth Telecommunications, Inc. and Sprint Communications 
Company L.P. &a Sprint Communications Company Limikd Partnership and Sprint 
Spectrum L.P. (collectively “Sprint”) (‘the Sprint ICA”). 

For Sprint Nextel: 

Manager, ICA Solutions 
Sprint 
P. 0. Box 7954 
Shawnee Mission, Kansas 66207-0954 

or 

Manager, ICA Solutions 
Sprint 
KSOPHA03 10-38268 
6330 Sprint Parkway 
Overland Park, KS 6625 I 
(913) 762-4847 (ovem-ght mail only) 

With a CORY to: 

Legalmelecom Mgmt Privacy Group 
P 0 Box 7966 
Overland Park, KS 66207-0966 

Or 

Legal/Telecom Mgmnt Privacy Group 
Mailstop: KSOPKNOZ 14-2A568 
6450 Sprint Parkway 
Overland Park, KS 6625 1 
913-315-9348 (overnight mail only) 



Exhibit 1 

- State 

AR 

CA 

cl 

KS 

IL 

IN 

MI 

MO 

NV 

OK 

TX 

WI 

AT&T Entity 

Southwestem Bell Telephone d/b/a AT&T Arkansas 

Pacific Bell Telephone dm/aAT&T California 

The Southem New England Bell Telephone d/b/a 
AT&T Connecticut 

Southwestem Bell Telephone Company d/b/a 
AT&T Kansas 

Illinois Bell Telephone W a  AT&T Illinois 

Indiana Bell Telephone d/b/a AT&T Indiana 

Michigan Bell Telephone Company d/b/a 
AT&TMichigan 

Southwenem &il Telephone Company d/b/a 
AT&T Missouri 

Nevada Bell Telephone Company d/b/a 
AT&T Nevada 

Southwestem Bell Telephone Company d/b/a 
AT&T Oklahoma 

Southwenem Bell Telephone Company d/b/a 
AT&T Texas 

Wisconsin Bell incorporated d/b/a AT&T Wisconsin 

Sprint Entities 

Sprint Communications Company L.P., Sprint 
Spectrum L.P.. Nextel South Corp.. WCR. hc. 

Sprint Communications Company L.P.. Sprint 
Spectrum L.P., Nextel of California, Inc. 

Sprint Communications Company LS., Sprint 
Spectrum L.P.. Nextel Communications of the Mid. 
Atlantic. Inc. 

Sprint Communications Company LP., Sprint 
Spectrum L.P.. Nextel West Corp. 

Sprint Communications L.P. d/b/a Sprint Communications 
Company L.P., Sprint Spectrum L.P., Nextel West Corp., 
NPCR, Inc. 

Sprint Communications Company L.P.. Sprint 
Spectrum L.P., Nexlel West Cop,  NPCR, Inc. 

Sprint Communications Company L.P., Sprint 
Spectrum L.P.. Nextel West Cotp. 

Sprint Communications Company L.P., Sprint 
Spectrum L.P., Nextel Wen Corp. 

Sprint Communications Company L.P., Sprint 
Spectrum L.P., Nextel of California, Inc. 

Sprint Communications Company L.P., Sprint 
Spectrum L.P., Nextel West Corp. 

Sprint Communications Company L.P., Sprint 
Specr” L.P., Nextel ofTexas. Inc.. NPCR, Inc 

Sprint Communications Company L.P., Sprint 
Spectrum L.P., Nextel Wen Corp.,NPCR. Inc. 



TO: Contrad Management 
311 SAkard 
Fwr ATBT Raa,  9* floor 
Dallas, TX 75202 
Fax: 1-800-404-4548 

November 20.2007 

RE: Request to Port intemnneclion Agreement 

Diredor - Contract Management: 

Pursuant to ICA Merger Commitment 7.1 under "Reducing T m s a c h  Costs Associated with Interconnection 

Agreements,' efleclive December 29,2006, assodaled with the merger of ATXT lm and BellSouth carp. ('IcA 

Merger Commitment 7.1.). Sprint Nextel Corporation, thmwh its whoily-owned subsidiaries @infly 'Sprfnt Nexlel). 

exercises its right !n port the existing lntemonnectbn Agreement behveen BellSouth Tele" .  IN. and Sprint 

Communication Company L.P. and Sprin! Speclnrm L.P. in the state of Kentucky lo the states of Arkansas. 

Califwnia. Cwulecticuf, Illinois, Indiana, Kansas. Michigan. Missouri. Nevada, Oklahoma, Texas and W m n s i n  and. 
by this notice. requests ATBT, through its incumbent local exchange canien, to supporf this exercised right. Sp*t 

Nextel understands that pursuant to ICA Merger Commitment 7.1, prihg of the Interconnection Agreement is 

subject to statespecific pricing and performance plans. 

. .  ...... - - CARRIER .. __ ._ .- NOTICE . CONTACT INFO' 
AOTICE CONTACT NAME . . , ..(see.!?!@.@). . . . . . . .  .- -. 
_~O~~CECONT&CT TITI = 
STRFET mnrm 

..... .... 
. . .. ......... STATE OF INCORPORATION 

__ > I  ,SILL -- ........ ................ _.. ... * --..,SS 
M OR SUITE ............ __  ... 

........ ......... STATF ZIP CODE 
Iss - .- ........ ..... 

. . . . .  ............. -. . ..... 

I company, etc.) I I 
AT&T already p o w s c s  appropriate proorof artificalion for sfate requested. 

Form uxnpleted and submitted by: Fred Bmughton 

Contact number. 913-762-9070 

'All requested carrier notice contact Information and documentation are required. Be aware that the failure lo provide 
accurate and complete informalion may result in return ofthis form to you and a delay in processing your requesl. 
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December 13,2007 

Fred Brwghlon 
Conlracl Negotialor 
Sprinl Nexlel Access Sdutions 
6330 Sprint Parkway 
KSOPHA0310-38320 
Overland Park. KS 66251 

Re: Sprint Nexlel's Requests Io Poll lnlerconneclion Agreemenl 

Dear Mr. Broughton: 

Your feller and Exhibit 1 dated November 20. 2007 on behalf 01 Sorinl !xlel Corwt; , n ('Sprint Nextel") were 
received via e-mail on November 20,2007. The afctemenlbned le& stales thal Sprint Nextel, through its wholly- 
owned subsidiaries listed on Exhibll 1, desires lo port UW existing three-way interconnection Agreemenl Kentucky 
ICA') belween BellSoolh Communicalions. Inc. dlbla ATBT Kenlucky, Sprinl Communications Company, LP., and 
Sprint Spectrum, L.P. in Ihe state of Kenlucky 10 the slates of Arkansas, California, Connecticut. Illinois. Indiana, 
Kansas. Michigan, Missouri. Nevada, Oklahoma, Texas and Wisconsin, pursuant to Merger Commi"l 7.1 under 
"Reducing Traosaclion Costs Amialed wilh lnterconnecth Agreements." effeclive December 29.2M)6, associated 
wilh the merger of ATBT Inc. and BellSoulh Cop. ("Merger Commitmenl7.1"). 

Merger Commitment 7.1 does not permil all Ihe entities lisled on Exhiba 1 of your November 20th lener (one (1) CLEC 
and two (2) or more CMRS providers per stale) to port Into another stale the Kentucky ICA, which is a three-way 
agreement behveen an ILEC, one (1) CLEC and one (1) CMRS provider. Merger Commitment 7.1 would permit one 
(1) CLEC and one (1) CMRS provider per slate to poll Ihe Kenlucky ICA. 

To lhal end, please nolily ATBT in wriling which CMRS provider will be the poiling CMRS provider for each stale in 
which Sprinl Nexlef requesls lo port the Kenlucky iCA. As w n  as AT&T has k e n  notilied in wriling of Sprinl Nexlel's 
election, ATBT will process Sprint Nextel's request and idenlfy Ihe slatespecific modificaliw and modifications for 
lechnical feasibilily and for technical, nelwork and OSS allribules and limilalions, and any dher mcdilications required 
or permifled in accordance wilh Merger Commilmenl7.1 
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