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P R O C E E D I N G S  

MR. TEITZMAN: All right. We're going to go ahead 

and get started. I'm going to start off with the notice. 

Pursuant to notice issued June 17th, 2008, this time 

and place has been set for a workshop to discuss CLEC 

intrastate access charges. This meeting is being recorded and 

it will be transcribed at a later date. so I would ask that 

when speaking please remember to state your name and who you 

are representing for the benefit of the court reporter. 

All right. We will go ahead and start with 

appearances, and we are going to go ahead and start with 

appearances on the phone. Feel free to -- 

MS. HALL: L y n n  Hall with Smart City. 

MFt. TEITZMAN: I'm sorry, could you repeat that. I 

spoke over you. 

MS. HALL: Lynn Hall with Smart City. 

MR. TEITZMAN: Thank you. 

M F t .  RIDLEY: Carolyn Ridley with TW Telecom. 

MR. IVANUSKA: This is John Ivanuska with Excel 

Communications. 

MS. HUTTENHOWER: Debbie Huttenhower with Smart City. 

MS. SHULMAN: Christian Shulman, Excel 

Communications. 

MS. TOWNSEND: Barbara Townsend (phonetic), Bright 

House Network Information Services. 
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MR. TWOMEY: This is Chris Twomey, counsel for 

stroTe1. 

MR. TEITZMAN: Is there anyone else on the line who 

asn't made an appearance? Did someone just join? Please 

tate your name. 

MS. WEST: Kathy West. 

MR. TEITZMAN: I'm sorry, who are you representing? 

MS. WEST: STS. 

MR. TEITZMAN: All right. We will work our way 

round the room now. Once again, my name is Adam Teitzman. I 

tm an attorney with the Commission. 

MR. WWDS: I'm Dave Dowds with the Commission staff. 

MR. FEIL: I'm Matthew Feil with the Akerman 

:enterfitt law firm. I'm here representing NuVox 

:ommunications and Excel Communications. 

MR. STRUMBERGER: Greg Strumberger with Level 3 

:ommunications. 

MS. KAUFMAN: Vicki Gordon Kaufman. I'm with the 

inchor Smith Grimsley firm in Tallahassee, and I'm here on 

iehalf of the Competitive Carriers of the South and DeltaCom. 

MR. MASTANDO: My name is Tony Mastando, and I am an 

ittorney with DeltaCom. 

MS. BERLIN: Susan Berlin with NuVox. 

MR. WATTS: Jerry Watts, DeltaCom. 

MR. HATCH: Tracy Hatch, AT&T. 
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MR. FOLLENSBEE: Greg Follensbee actually 

epresenting AT&T Florida, AT&T Communications of the Southern 

tates, Inc., AT&T Long Distance, and GECG. 

MR. HATCH: South Florida. 

MR. FOLLENSBEE: South Florida. 

MR. PRICE: Don Price with Verizon. I'm not going to 

ist the companies because I didn't commit it to memory, but 

erizon Florida, Verizon Access, and anybody else whose name I 

ight have forgotten. 

MR. HISINS: Devlin Higgins, Commission staff. 

MR. TEITZMAN: Anybody else in the room want to make 

n appearance? 

MR. ADAMS: Yes. Gene Adams with the Pennington law 

irm representing TW Telecom. 

MR. KNOOK: Dave Knook, Florida Cable. 

MR. TEITZMAN: All right. Just one more piece of 

lusiness. There is a sign-in sheet at the front of the room, 

o everybody who's in here please remember to sign in. With 

hat being said, I'm going to turn it over to Dave Dowds. 

MR. WWDS: We are here to listen is the bottom line. 

le have been doing research, as many people know, for about a 

'ear to year and a half on CLEC intrastate access rate levels 

n Florida, and we were trying to decide what actions, if any, 

re warranted. And it was decided it would be good to have an 

ndustry workshop to elicit your opinions on whether there is a 
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uote, problem, unquote. If so, what options are available to 

esolve it. What should we recommend, if anything, to the 

'ommissioners. And we are here to listen. 

I would note that there is a copy of the agenda at 

.hat end of the table, and essentially we anticipate that the 

d k  of the morning will be spent with CompSouth's 

resentation, and then we will probably -- depending on how 

ong that runs, we will probably break early for lunch, come 

)ack after about an hour, and then spend the afternoon with a 

!&A session on CompSouth's presentation and any other parties' 

riews on the matter. 

In particular with respect to the twelve questions 

:hat were identified in the original notice. I know some 

)arties have filed responses to the questions in the docket 

Tile or the undocketed file. I'd like to hear from as many 

)eople as possible and as many different views as possible. 

'hat said, I'm basically done. 

MS. KAUFMAN: You want CompSouth to start, I guess? 

MR. DOWDS: Whenever you are ready. 

MS. KAUFMAN: Okay. I just have a very brief 

.ntroduction. As I said, I'm Vicki Kaufman, I'm here on behalf 

)f CompSouth and DeltaCom. 

Most of you know that CompSouth is a trade group. We 

lave quite a few members, many of whom are either here in 

)erson or some of whom are on the phone. But companies like 
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beyond, NuVox, DeltaCom, Time Warner, and others who do 

~usiness here in Florida. We are very concerned with the issue 

hat the staff has raised, and we have spent a lot of time 

hinking about your questions, and thinking about the issue in 

ieneral, and we have actually engaged the firm of QSI to take a 

ook at some of these issues and share their views with you. 

We had intended that Mr. Mike Starkey, who is here, 

Ind Doctor Gus Ankum would talk to you, and review with you, 

md hopefully engage in discussion with you about our slide 

resentation. And, unfortunately, Doctor Ankum who was wlth us 

ast night is ill, so he is in -- I mean, it's nothing serious, 

)ut he isn't able to here, so Mr. Starkey will give the 

)resentation and hopefully engage in some Q&A with you. That's 

.he end of my introduction, and I'm going to ask Mr. Starkey to 

:ome up and talk to you about the issues that you all have 

-aised. 

MR. STARKEY: Good morning. There's not a microphone 

mer here. I am going to sort of need of manipulate the slide 

xesentation. Is there a way to sort of accomplish that? 

(Off the record discussion.) 

MR. STARKEY: Good morning. My name is Mike Starkey. 

:'m the President of QSI Consulting. AS Vicki mentioned, we've 

ictually been -- we've been engaged by CompSouth to work on 

.ssues related to CLEC access charges. It's actually an issue 

.hat we have been working on for probably three to six months. 
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le are in the process of developing a white paper on the topic. 

re have been doing a lot of research. That white paper should 

ie available within the next week or so we hope. It's in the 

inal stages of sort of getting polished up, if you would. And 

;o a lot of what I will be going through this morning in the 

iresentation is the result of our analysis from the white 

japer . 

Doctor Ankum, who is the primary author of the white 

)aper, as Vicki said, was going to be the primary presenter 

:his morning and I was just going to kind of add color 

:ommentary. So I'm now going to sort of take over the role of 

:rying to go through the entire presentation, so bear with me 

:o some extent. 

I do hope that this will be more of a conversation 

:han it will be sort of me presenting for three hours. That 

?on't be good for any of us. I'm kind of hoping that if people 

lave questions, they will raise them. I certainly would invite 

luestions as we go through. If I say something you don't agree 

Jith, bring up the point and we should talk about it, because 

:his is a debate that has been going on for awhile and there is 

1. lot of material out there on this particular topic. So I 

rery much would invite questions, or thoughts, comments, as we 

TO through. Please feel free to interpret me. I'm not going 

20 get upset about that. 

We started our analysis, and I think sort of this 
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ssue started at the FCC in the 1999 to 2001 time frame. And 

.s I know you are all aware, the FCC in '01 issued its Seventh 

:eport and Order that capped interstate CLEC access rates and 

)enchmarked them at the rates of the largest ILECs, or of the 

:LEC within which service territory you are currently serving. 

That over time has filter down to the states to some 

Zxtent. Other states, some states have taken up that same 

iantra and that same policy, and so we began our evaluation 

lack at the FCC's record. What were they looking at when they 

lade these original decisions. What was the state of the 

iarket at that time. How has it changed over time, and sort of 

?hat's the situation today compared to what it was then. 

In reviewing the FCC's original order and doing some 

malysis around the record that it had before it when it was 

loing it, we have sort of reached five key conclusions from the 

ghite paper that will serve as sort of the outline of our 

Iresentation today. The FCC originally concluded that there 

ilas market power or a series of bottleneck monopolies is really 

:he way they put it, in the provision of switched access. And 

irimarily terminating switched access is where the FCC focused 

nuch of its effort. 

We disagree with that. AS we'll sort of describe as 

?e go through here, the FCC in '01 when it described this 

narket power and these series of bottleneck monopolies really 

iid very little analysis, economic analysis of what market it 
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iias talking about, what barriers-to-entry erected this market 

lower and allowed CLECs to wield it, and really lacked an 

inalysis in general, even a technical analysis of what this 

;eries of monopoly bottlenecks was. It sort of took it for 

jranted and then moved on from there to make some policy 

lecisions. 

Since that time, the FCC has taken the issue of 

narket power a little bit more systematically and empirically 

in its forbearance petitions for one thing, so now we have a 

Eurther record from the FCC post-2001 wherein it does a better 

job of employing sort of economic analysis related to market 

?ewer and to barriers-to-entry that erected market power. So 

this morning I will be describing some of the -- I will be 

zomparing and contrasting the FCC's original decision in that 

regard versus what it found later, and showing that if it had 

smployed a more rigorous examination of what market power is 

m d  how market power is erected for carriers, then it probably 

Mould have reached a very different conclusion. 

The other thing I would point out to begin with is 

that it had been awhile. When we started this research it had 

been awhile. We had been involved in those original 

proceedings at the FCC, but it had been awhile since I had been 

back and read that order. If you go back and read that order, 

m e  of the first things the FCC says is that when it 

benchmarked the CLEC rates at the ILEC levels it was doing it 
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LS an interim measure pending unified intercarrier compensation 

-eform. And as we say in the white paper, seven years later we 

;till don't have unified intercarrier compensation reform, but 

le are still stuck with this interim measure of capped CLEC 

iccess rates. Sort of bringing to mind the recent core 

iecision where the FCC has sort of had an interim ISP policy in 

)lace for seven to eight years and the court has finally said 

?nough is enough, you have got to put a real policy in place if 

rou want to implement regulation. 

The second conclusion that we have sort of reached in 

ioing through all of this information is' that there has been 

xbstantial change in the market since '01. The FCC also 

remised its original finding on the fact that you really had 

;egmented markets. You had basically IXCs, or long distance 

:arriers on one side, and you had local carriers on the other. 

it that point there wasn't an enormous amount of vertical 

.ntegration. It said -- the FCC suggested that it expected the 

iarket to drive vertical integration such that IXCs became or 

)artnered with local carriers such that the issue of switched 

iccess became less and less of an important issue. 

And, indeed, since '01 we are all aware that that has 

iappened. Verizon has purchased MCI. SBC has purchased AT&T. 

Je have amazing vertical integration throughout the 

iarketplace. So what we are left with is an FCC order that was 

nterim in the first place that relied upon primary market 
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Third, it's our opinion that there are existing 

egulations that likely cause any market distortion that may 

xist. And we don't necessarily believe that there are market 

istortions, but to the extent they do exist, it's likely other 

egulations that caused it. Primarily what comes to mind -- 

nd I will get into this a little bit later. The other thing 

o be aware of about the FCC's order in 2001 was that it was 

ot unanimous. Commissioner -- and I always get his name 

rrong, I should have got it right before I came, but I believe 

t is Furchtgott-Roth. 

MS. KAUFMAN: Furchtgott-Roth. 

MR. STARKEY: Okay. Thank you. Actually filed a 

pretty scathing dissent of the original 2001 order. And one of 

he things he said was there is a right way to solve -- if 

.here is a problem, there is a right way to solve it and a 

rrong way to solve it, and the wrong way is price regulation. 

'he right way is to remove the barriers that keep long distance 

:arriers from pushing the cost that they bear in switched 

iccess onto their own customers so that customers can make 

.easonable price decisions, buy versus not buy. 

What he was talking about really was the 254(g) 

)rohibition in the Act against interstate deaveraged toll 

-ates. The FCC has taken a fairly narrow reading of that 

)articular prohibition and has suggested that IXCs must broadly 
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verage their rates across interstate for interstate traffic. 

hereby sort of hiding, if you will, differences in costs 

ssociated with markets where it's more expensive versus less 

xpensive to originate and terminate. 

Commissioner Furchtgott-Roth suggested that that was 

eally the problem, not these rates associated that they were 

laying, but if they could pass them through, then the market 

iould work. When you called into one area you would know it 

ias a little more expensive. You might choose a different 

*arrier who charged less or more depending upon your particular 

ieeds. And we agree with that. We believe that to the extent 

listortions exist they exist because there is a regulatory 

xohibition in the chain of discipline, price discipline that 

:eeps the prices from being where they ought to be so consumers 

:an make reasonable decisions. 

And, Commissioner -- I'm just going to call him FR. 

:ommissioner FR said that other -- and the problem there is not 

.he Act itself, because the Act itself gives some leeway to the 

'CC on how it can interpret that averaging requirement, but 

.hat the FCC's narrow interpretation of that particular 

.equirement was the problem. And we agree. 

So we sort of stepped through this piecemeal. We 

lon't think there is a problem. We don't think there is a 

iarket distortion. But let's now assume that there is and we 

lave to fix it, okay. If there is, then we sort of then have 
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:o look at our alternatives, and the alternative that the FCC 

:hose and other state commission's consider is benchmarking the 

:LEC rates to the ILEC levels. And here we have RBOC, because 

really that is the primary marketplace within which CLECs 

iperate. Most of them anyway. 

And what we say here, and the conclusion of the white 

iaper is that that is probably the most harmful of the 

)articular and potential alternatives. Primarily because on 

:he one hand you have AT&T and Verizon, two of the world's 

largest vertically and horizontally integrated firms with the 

largest economies of scale that under any sort of economic 

malysis should be able to charge rates that are lower than 

Ither folks in the marketplace. And you're taking much, much 

smaller carriers, regional carriers and local carriers in some 

:ircumstances, and you're holding them to that cost structure. 

lou're saying your rates must be no higher than theirs. 

There are a number of economic problems with that, 

including the fact that it's demonstrable that those rates are 

>elow the CLECs' cost of providing those services in some 

2ircumstances. And, you know, sort of the touchstone of 

regulation has always been if barriers-to-entry exist, if 

narket power exists, then the regulator sets rates based on the 

:ost of production. That's sort of the mantra that all of us 

:hat have been in regulation for the longest period of time 

lave lived and died by. It is the way the FCC in most 
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:ircmstances has lived and died with relation to its TELRIC 

rules that the Supreme Court ultimately confirmed. And with 

:he way it originally did -- though it used embedded Costs -- 

vith Part 32 and 36. 

So the FCC in 2001 made a dramatic departure in its 

Seventh Report and Order by suggesting that we are going to 

ignore costs of production and we are simply going to 

3enchmark. Now, one of the things that sort of has come to 

light as we do -- at least in our own minds, as we have done 

3ur research is that there were very specific reasons why the 

FCC made that broad departure. It doesn't describe it in great 

letail. It doesn't describe it as being a dramatic departure, 

but it is. And the reason, from what we can tell, that it made 

that dramatic departure was largely administrative. In the 

'99 to 2000 time frame, the FCC had originally come to the 

conclusion that CLEC access rates operated in a competitive 

narket, that there weren't market distortions, and that they 

should be allowed to price them as they saw fit. 

They began to see a number of complaints primarily 

raised by AT&T at that point in time saying that these rates 

are just and reasonable under Section 201 of the Act. So they 

were being faced with a number of complaints and complaints 

that required a lot of analysis, economic analysis of, well, 

what are the costs of these, and are these cost-based, and they 

weren't well equipped to deal with it. They weren't well 
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squipped to deal with -- and I know some of you share this view 

3nd some of you don't -- they are not well equipped to deal 

dith sort of a hearing process where you have got a lot of 

data, economic data that you put in and describe what are the 

costs of service and those kind of things. They are just not 

well suited to deal with that and they talk a little bit about 

that in their order. 

So what they did was they took an expedient route. 

They basically, in my opinion, said the easiest way to solve 

what we see as a problem now is to cap them and we have got to 

come up with a good cap. And the only rate that really existed 

out there at that time that they saw as a reasonable cap was 

the ILEC rate. So the result of that was there wasn't a lot of 

analysis that went into why that is the best cap. There wasn't 

l o t  of analysis or description of why they were making this 

vast departure from their previous regulatory construct of 

cost-based rates, and it was meant to be interim in nature. 

Now, the problem with that is it has gained steam. 

It has gained a lot of momentum. Other states have started to 

pick it up, because, in my opinion, it is expedient. It's 

easy. B u t  that shouldn't be the key regulatory driver in these 

kinds of circumstances is that it's easy. We should be 

striving for what is the right thing to do for the marketplace. 

And simply taking a rate that has nothing to do with the cost 

of the carriers who are producing the product you are talking 
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ibout and saying you must abide by that rate. 

rood in our opinion. 

Easy, but not 

The fifth conclusion that we sort of reached at doing 

:his -- and I guess I should have probably started by telling 

(ou a little bit about who PSI is and what we do. 

zonsulting firm that works not only for carriers, but we work 

Eor state commissions, we work for state consumer advocates, we 

Fiiork for equipment manufacturers, we work for a good number of 

Eolks across the industry and have for 10 to 15 years. So we 

3et a pretty good broad-scape view of what the marketplace 

looks like. At least we think we do. And as we began to 

review not only the FCC's order, but also the businesses of our 

various clients, it becomes clear to us that if market power 

sxists in this marketplace, it's not market power on the part 

3f the CLECs, but it is monopsony power on the part of the 

largest buyers. 

We are a 

Now, I'm going to kind of leave that. I know that 

probably requires some more explanation, but we have a few 

slides later that do that. So I'm going to kind of leave that 

for now because we need to define what monopsony is. And I 

know that is going to be painful for all of us, so I will leave 

that for a couple of slides later on. 

I'm sorry you can't really read that very well, but 

this first slide -- I first want to sort of walk you through. 

The FCC in its original decision I said earlier sort of 
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loncluded blandly without a lot of analysis that switched 

iccess markets are defined by this series of bottlenecks that 

jenerates market power for the CLEC, but it didn't do a lot of 

inalysis as I described about what it meant by market power or 

IOW its analysis -- how it came to that conclusion. 

And so what we have done in the white paper 

2xtensively and here in about three or four slides is gone back 

:hrough a more thorough analysis of how regulators, primarily 

:he Department of Justice and the FTC, define market power, how 

:hey deal with it in marketplaces, and whether the FCC's 

iriginal definition and ultimate conclusion stands up under 

:hat kind of scrutiny. 

So I apologize in advance, but a brief definition of 

narket power. And I would point your attention to a couple of 

vords within that first definition there. The definition reads 

xonomists define market power as the ability of a firm or a 

group of firms within a market to profitably charge switched -- 

C'm sorry, prices above the competitive level for a sustained 

ieriod of time. And then the last one says economists 

Iypically define market power by focusing on the ability to 

raise price relative to the competitive price level rather than 

:he current price level. 

There are a couple of key concepts there that sort of 

lint at where the FCC's lack of analysis lead it in the wrong 

iirection. The first of those is that you have got to define a 
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narket. The very first step. If you read the Department of 

Justice's horizontal guidelines, or any other analysis, market 

nandbooks, anything on how to define monopolization and market 

sower, 

narket, all right. 

the first thing you have to do is you have to define a 

The FCC never did that within its analysis. It 

looked at a service, switched access service, and it said this 

switched access service has monopoly tenants. It has 

bottleneck power. Well, that's starting in the wrong place. 

The first thing you have to do is define the market, and there 

are multiple facets to the market. There is a geographic 

market and a product market, which I will talk about in a 

second. The FCC never took that analysis. 

When you look later at its forbearance petitions and 

its decisions there, it took exactly that approach. It said, 

first, we must define the market and we must define the 

geographic and product market segments of the market we are 

talking about. The fact that it never did any of that analysis 

in its original 2001 order, I think, gives a very shaky footing 

f o r  the  seven to eight years it has been in place since then. 

The other thing I would point your attention to is 

that there is a long-term concept involved here. It's a 

sustained period of time. This isn't a concept where you look 

at a day or a week. You look at the dynamics of the 

marketplace over time, and that's another thing the FCC did not 
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The final thing I would point your attention to here 

s it says that you compare the prices that you think may be 

renerated by market power and you compare them to the 

:ompetitive level, all right. What the FCC did in its order in 

!001 was it said here are the ILEC switched access rates. 

'hose must be the competitive level because they exist in the 

iarket. And, hence, when you compare the CLEC rates to them, 

.hey are much higher, there's a problem, let's fix it. All 

-ight. 

To suggest that the ILEC switched access rates at 

:hat time or at this time are somehow generated by market 

lynamics, that they are the market level is wholely wrong. We 

111 know that in the 2001 time frame when the FCC was 

:onsidering this was almost immediately after the calls order. 

'hat's what set those rates. That was a negotiated settlement 

)etween AT&T, Verizon, Sprint, and one or two other folks that 

: can't remember their names right now, but I could pull that 

ip for you. 

So there were basically five or six folks in the room 

iegotiating those rates and there was give and take. The 

lrder, the cause order is clear that what happened was the ILEC 

'ates were up here, folks like AT&T and Sprint wanted them to 

iome down, and so there were give and takes to get them down. 

'here was additional universal service monies that were 
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rovided, there were concessions on the part of the FCC staff 

s to what it would do with other important policy decisions 

ike yields, so there was give and take. So the result of 

hose rates was anything but a market level. It was a 

egotiated regulatory settlement. And for the FCC to suggest 

here's a problem because there is a difference between those 

ates, you sort of inferred that that is a competitive level 

rhen, in fact, it is not at all a competitive level. So there 

re at least three primary errors in this analysis associated 

6th market power and whether the CLECs have market power. 

And I apologize you can't read that better, but on 

he left-hand side there I have sort of excerpted from the 

leventh Report and Order the order that set the benchmark CLEC 

ccess rates, and on the right I have taken the FCC's analysis 

rom the Qwest forbearance order where it sets out these 

.arious definitions of market and how you would apply the 

roduct market test. 

As you can see, this is where I keep coming in with 

his series of bottleneck monopolies, this is largely, this 

laragraph on the left from the FCC's access order, this is 

argely its entire market analysis. We have gone through that 

Nrder sort of front to back, and tried to find where they may 

ave done a more systematic review, and they just didn't. This 

s pretty much the entirety of their analysis, and they have 

Nasically concluded that there is something unique about this 
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articular product that because it works in a market consisting 

,f a series of bottleneck monopolies, it never describes 

'xactly what that means, and then suggested because that is 

ndeed the case that LXCs have no choice with that particular 

!nd user. 

You then compare that to what it did in the Omaha 

Lorbearance order where it first delineated a product market, 

.t then delineated a geographic market, and it identified firms 

md potential suppliers in each market and determined whether 

:here was market power resulting from that dynamic combination. 

It's a completely different analysis. The one in the 

)maha forbearance order is far more consistent with the way the 

)epartment of Justice would have done it, far more consistent 

iith the FTC and the DOJ's guidelines. Horizontal merger 

ruidelines. 

What does all of that mean? What it means is this, 

md let me just give you an example. When you are on an 

iirplane, and let's say you are flying transatlantic, you are 

:lying New York no London, all right. And you have to go to 

:he restroom. It's possible, and probably not far off from 

That we could tell the way airlines are going, that you may b 

:harged a fee to use the restroom, all right. And let's say it 

.s $5. Let's say it is $10. Let's say it is $20. Well, in 

.hat particular circumstance, if ever there was one, there is a 

ieries of bottleneck monopolies associated with you have got to 
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Jse that restroom. But would we suggest that there is a market 

failure there? No. Because if they charge you $25, $30, next 

time you are not going to fly with those guys. 

to fly with someone else. 

You are going 

So there is an ability, you have to sort of step back 

from the immediate buying decision there and look at the market 

to determine whether that is a barrier, whether there are 

barriers-to-entry that support that 10 to $15 price, or whether 

it is a circumstantial sort of price set within a market as 

opposed to across the whole market. Whether it could be 

competed away via other market decisions, i.e., the decision to 

purchase an airline ticket with that particular airline or with 

another, okay. 

What the FCC did, in our opinion, was it looked at 

that bathroom price and said that is unreasonable. And we 

might agree. Twenty bucks to go to the bathroom is 

unreasonable. But the fact of the matter is the market is 

structured in such a way as to control that price. Next time 

you buy a ticket, you will buy a ticket on someone who doesn't 

charge you to go to the restroom, unless the ticket you buy is 

substantially lower. I mean, let's say you pay $500 to ride on 

an airline that didn't charge you to go to the bathroom and 

150 to ride on one that did. You would probably pay that $15 

to go to the bathroom as long as you didn't have to go to the 

bathroom 25 times during the flight, or you didn't have kids, 
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ike I do. 

I mean, there are decisions that get made in that 

rocess within the larger market that are important associated 

ith whether there is market power or whether there are 

arriers-to-entry. That's one thing the FCC didn't look at is 

he very thing that the DOJ's guidelines are intended to 

nclude, all right. So the first thing you have to do is 

efine a relevant product and geographic market. Well, that's 

ifficult. I can see why the FCC didn't go this way, if it 

ntended to benchmark the CLEC rate, because it's difficult to 

lefine the product market as a single service. In fact, it's 

lmost impossible. 

You can't read the Department of Justice's guidelines 

n any way that says a given service rests in its own market. 

Iecause in the product market, you have to define what 

onsumers buy in general. What their purchase decision 

evolves around, and in the telecommunications market it's a 

rroup of services. That's the product market. The product 

iarket is local service that includes access not only to local 

,ailing, but access to long distance calling, access to 

eatures, access to a number of other things. That's the 

iroduct market that we are talking about here, not one 

)articular service which is a subset of that market. 

Also, the geographic market. I have heard people say 

hat there is a geographic monopoly here because you've got one 
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arrier -- I'm sorry, you've got one customer and there is only 

ne channel in there, and so you have got this geographic 

lonopoly over this client and you are exercising that market 

Nower. Well, that also falls flat when you look at the 

lepartment of Justice's guidelines, as well, because the 

reographic market has to be defined as a group of consumers 

acing similar market choices, all right. So it's do I have a 

,hoice for this bundle of services from AT&T; do I have it from 

his particular CLEC; do I have it from this particular cable 

'ompany; can I use wireless as a substitute? That's the 

Lecision within the product market in most circumstances. 

'hoosing a single service. And the only way the FCC could have 

'ome to its conclusion is choose a single service for a single 

,onsumer, and that simply doesn't work within the context of 

LOW you determine market power and/or a monopoly position. 

The other thing it didn't do was assess it over the 

ong-term. The notion here is that let's say -- and it also 

rets to this point they were saying with vertical integration 

,ome of this problem would go away, because let's say that CLEC 

has really high access rates, all right, and they are 

renerating a lot of revenue off of those access rates. The way 

he market works is that becomes a particularly attractive 

rroup of customers for another competitor, right, because they 

re generating all of this revenue. Why not go in there and 

,ither if you are an IXC reduce your costs dramatically by 
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elf-serving that customer, or if you are another CLEC go in 

here and serve that customer and get those revenues. 

By charging rates that would otherwise be excessive 

:ompared to market levels, you are inviting additional 

:ompetition. First, nobody wants to do that, but in the short 

'un it might make sense. It doesn't make sense in the 

.ong-run, okay, and that's where the FCC again falls down on 

.ts analysis, because in the long-run, the market will begin to 

:rode supernormal profits for that product set. Maybe not for 

me particular service, but when you look at the product as a 

ihole, I see the product that generates sort of average revenue 

)er customer, that is going to be confined and disciplined by 

.he marketplace over the long-term. 

The third thing you have to look at is the Department 

)f Justice guidelines looks at concentration. The first step 

.t does after it defines its market, its product market, and 

.ts geographic market is it looks at concentration in those 

iarkets to determine if there is even a sustainable chance that 

here could be market power. The Herfindahl-Hirschman Index, 

'ou know, we have all heard of those things where you look at 

:oncentration within a particular marketplace. Those are the 

And of things they look at. 

We've done some analysis. We've been unable to find 

ny circumstance where concentration less than 50 to 60 percent 

n the marketplace ever rendered a positive decision of market 
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ower, okay. We all know, and I have some slides later on that 

L E C s ,  even as a group, let alone as a single CLEC, don't come 

nywhere near that kind of market concentration. 

We look at Number 4, and I guess this is one of my 

Nwn sort of personal stumping messages, 1 guess, for lack of a 

)etter word, because let's say, as I think we opened up this 

liscussion, let's determine if there is a problem and if there 

. s ,  let's figure out what to do with it. Well, let's assume 

.hat there is a problem and we figure out what to do with it. 

f there is market power, then there must be barriers-to-entry 

:hat generate that market power. That's the only way market 

iower exists is from barriers-to-entry. Barriers that keep 

ither competitive firms from entering the market and competing 

iway supernormal profits. 

So to the extent barriers-to-entry exist, it's at 

.east our opinion, and it's sort of a long history of this is 

.he way regulation works, in that regulators attempt to remove 

)r lessen those barriers-to-entry. So to the extent there is a 

iroblem here and it is caused by barriers-to-entry, let's focus 

in what those barriers-to-entry are and see how we remove them. 

'hat's why from our opinion, if those barriers-to-entry are 

:aused by, for example, an overly aggressive definition of Rule 

:54(g) that says you can't deaverage, then perhaps that is 

There we look. Allow them to deaverage. Allow those costs and 

.ates to be exposed to the marketplace, consumerg to bear those 
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:osts, and the market to work its magic the way it does to 

:omPete away any profits that might exist there. 

It seems to us -- and that's why we also say that 

ienchmarking is sort of the worst scenario, because it 

2ompletely skips over the notion of looking for the 

iarriers-to-entry. It simply says we have got a problem, let's 

Lix it by benchmarking. Well, let's focus on the 

2arriers-to-entry instead, so that the market can get rid of 

:hat rather than sort of -- and Commissioner Furchtgott-Roth at 

:he FCC sort of -- I think I have a quote later on, suggests 

:hat we should remove those barriers-to-entry rather than sort 

>f ending up at the opiate of regulators, which is price 

regulation, is the way he said it. So that in our mind is 

mother thing the FCC never did, and we think that state 

:ommissions if they are looking at this issue should do is if 

(ou determine there is market power, we don't believe there is, 

:hen the next step is to define the barriers-to-entry that 

illow that market power to exist, and talk about ways to get 

rid of it rather than immediately jumping to let's regulate 

Jrices. 

Yes, and the fifth one I talked about a little bit 

2lready, this notion that the ILEC rates at the time were at 

:ompetitive levels. Those just doesn't make any sense. And I 

:an see that I'm getting ahead of myself in my slides, because 

:his slide really was meant to get us to the point that 
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;witched access services are really but a subset of the larger 

lroduct market, and that CLECs possess no power, no market 

)ewer in the relevant product market. I mean, if you define 

.he relevant product market as the bundle of services for which 

IT&T, MCI, Verizon, and CLECs compete, which is the proper way 

:o define a market, then that is a bundle of local services 

.hat CLECs certainly have no market power within that market. 

This is where I was supposed to give you the airline 

?xample of the long-run versus the short-run. It is an 

.mportant concept, though, so I can say it one more time a 

.ittle bit, in that the sustainability of profits when looked 

it over time, as the sustainability of profits for the product 

iarket that is important. It is not looking at a snapshot in 

:ime as the FCC did and saying, well, those rates look 

:omparatively higher, let's do something about it. And we hope 

'ou wouldn't follow the same path. 

Here I just kind of want to equate, without market 

)ewer there could be no monopoly. When the FCC describes this 

iarket as a series of bottleneck monopolies, in my mind it is 

.wing to get away from the notion there has got to be market 

)ewer. If you don't have market power, you don't have a 

ionopoly. Probably said a better way is that monopolists are 

.he only one who can exert market power in most circumstances. 

md if you don't have market power, you can't. 

So when we look at it, as I said earlier, when we 
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Look at the product market as a whole and the geographic market 

3s a whole, and you look at the concentration of CLECs  in that 

narket, and you look at the way they operate in the 

narketplace, I think it's very difficult to sustain an argument 

that they in some way have market power that allows them to 

generate these supernormal profits that would be the indicator 

3f market power. 

Here is some of that concentration information we 

flere talking about earlier. On the left side you have the 

federal data, the time series from 1999 and 2007, and on the 

right you have the Florida data from the most recent Florida 

local competition report. I apologize you can't see the 

numbers as well as I had hoped, but, you can sort of see -- and 

both series of data sort of mirror one another with some little 

differences. But even at the peak, in June of '05 in Florida 

it looks like, CLECs  as a group, and remember concentration is 

determined and calculated via the Department of Justice by 

individual suppliers. So they look at a market and say, okay, 

there are these three suppliers that generate or that -- well, 

that generate 80 percent of the product output, okay. Here we 

have an entire group, the C L E C s ,  which we're studying in this 

florkshop who at their peak achieved only an 18 percent market 

share during that period of time. Individually, we doubt any 

of them would probably be over 3 to 4 percent, even the very 

largest. 
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So when you look at concentration in this marketplace 

.t is just not indicative of a market that generates market 

rowers, at least for this particular subset. I mean, market 

rower, as we all I think understand and may not agree, that 

:here certainly is market power in this marketplace, but it 

!xists with the monopolists that we currently regulate: 

lellsouth, AT&T, Verizon, Embarq, and the smaller guys in some 

:ircumstances. But to suggest in this marketplace that a group 

)f carriers who have as a group less than 18 percent even at 

:heir peak, and today it looks like around 11 percent and 

Leclining, I mean, that is in another important concept here is 

:hat their market share is declining, yet we are still talking 

lbout whether they have market power. This is just not a 

iarket indicative of those particular customer group or carrier 

rroup having any market power. 

The next set of slides sort of get to this notion 

:hat the FCC order is interim as a first matter, and was really 

iust sort of a stopgap until we got unified intercarrier 

:ompensation. And the notion also that since that period of 

:ime there have been dramatic changes in the marketplace, 

ncluding specific changes that the FCC foresaw as solving the 

iroblem it foresaw in switched access charges. 

I have underlined there near the bottom and near the 

:op where it says it foresaw that IXCs would enter marketing 

illiances with LECs, and that the IXCs themselves would choose 
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o enter the local service market as a means of exerting 

.ownward pressure on terminating rates. 

And, again, that is another thing the FCC focused on 

s terminating rates. The FCC's order is almost specifically 

iritten for terminating rates, not originating switched access 

'ates. And I will talk a little bit about that in a little 

)it, but the notion here is that the FCC foresaw the market 

,eacting if there were supernormal profits, the market reacting 

)y vertical integration whether by teaming, or partnering, or 

ierger and acquisition. And indeed that exact thing has 

iappened. We now have SBC has bought AT&T, Verizon has bought 

ICI. Those are your two largest local carriers buying your two 

~argest long distance carriers thereby sort of giving them the 

lbility to self-provide for most people in the marketplace, and 

ilso the ability to compete down those profits by giving them a 

.oca1 presence to compete against areas where they believe 

:here are supernormal profits generated perhaps, in part, by 

;witched access rates. 

So, again, it all comes down to if there aren't 

)arriers-to-entry, they certainly have positioned themselves to 

:ompete away anywhere there are supernormal profits. To the 

:xtent we can't identify barriers-to-entry, then we must 

:onclude that there is no market power. And this slide is 

)asically what I just said. 

I guess there are a couple of points to make on this 
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lide also, and further. 'And it is back to this notion again 

hat you can compete these things away. 

.appens in the marketplace. I mean, there are CLEC customers 

rho I think are probably more attractive than other CLEC 

:ustomers. And those are the customers for which everybody 

iort of competes. Those are the customers that generate bett 

.han average revenue relative to their costs, and switched 

iccess revenues goes into that entire basket that is evaluated 

.n that particular perspective. So there certainly is a market 

itimulus that says if supernormal profits are being achieved, 

.hen that's where competition will go. And there aren't any 

Iarriers to an AT&T, or an MCI, or a Sprint, or a Qwest, or 

inyone else from competing for those customers for getting 

.hose customers on their network either to reduce their own 

:ost of providing long distance service or to receive the 

rofits that were previously generated for someone else. That 

.s the notion of competition, and competition should be allowed 

.o work. 

And we know that this 

Another just sort of point on the side here is that 

le now have this situation via these mergers where we have SBC 

n its territory and AT&T with its prior CLEC in other 

.erritories. Sometimes they overlap. Part of the white paper 

rill be an extensive sort of database of every carrier's access 

.ates in the country that we can find. And we paid a good bit 

If money for that data. It's an enormous database. What we 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3 3  

lave done is identified places where AT&T may operate in a 

jiven market, as SBC as the local carrier, and the AT&T CLEC 

3perates in the same market. Rarely are the switched access 

rates for those two carriers the same. And in almost every 

zircumstance the rates of the CLEC are substantially higher. 

So what that tells us is that there is some need, or 

some ability, or some process by which CLECs set their rates a 

little differently than do the ILECs in that circumstance. And 

the CLECs' affiliated ILECs do the same thing, okay. So to 

suggest that there is market power for one group but not 

another just doesn't ring true to me from the notion that you 

see this sort of across the country and across markets and 

xross profit centers. 

And, again, the third point, the higher the charge 

assessed by CLECs the more vigorous the competition they 

invite. That's the whole notion of open markets in 

competition. And I guess here is where, from our perspective, 

that is what we have read through all of this material and 

analyzed it all, it seems to us that there is a burden on 

proponents of regulating CLEC switched access charges, and 

there is a further burden on proponents of benchmarking them to 

ILEC rates. And the first burden is identifying the 

barriers-to-entry that permit CLEC market power. 

seen anybody do that. Perhaps I will today, but I have never 

seen anybody stand up and say here are the barriers-to-entry 

I have never 
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:hat allow these CLECs to expert market power to charge me 

-ates that I can't compete with. 

In my mind before -- and this gets to the point of 

iirst identify the problem, and if one exists, then fix it. 

rhat in my mind is the very first step in identifying whether 

;here is a problem, is if there is a problem it must be cause( 

iy something. And in economics if there are market distortions 

:he problems are caused by barriers-to-entry. And if we can't 

identify a barrier to entry to these markets that somehow 

supports supernormal profit or market power, then in my mind 

:he analysis is done. You have identified the fact that there 

is no problem. There might be difficulties. The market is 

Fraught with difficulties, and competitors overcome 

lifficulties all the time to be successful, but the notion is 

:here aren't barriers-to-entry. 

And I guess the second question is if you are, if 

jomeone is able to stand up and define well barriers-to-entry, 

:hen the analysis should switch to how do we dismantle them, 

ikay. The very last step in our minds should be -- I mean, it 

;eems to me that the process is if you have identified a 

iroblem, how do you dismantle what causes the problem, 

mrriers-to-entry. The very last step is say we can't. We 

xn't make this market function better, so what we are going to 

lo is regulate rates. That, in my mind, is the very last step 

in the ladder, because it is the most market impacting and has 
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he most potential to provide disproportions is regulatory 

rice setting. 

Now, don't get me wrong, I spend most of my time on 

he other side of this fence saying ILECs have market power, 

LEC prices need to be regulated, and from that perspective we 

an specifically identify the barriers-to-entry. But we are 

11 the time required to do that. Here the same burden must be 

et on those who want to price regulate, which is identify 

hose barriers-to-entry and then let's talk about how 

ismantling them works. 

A little bit more about the fact that it's likely 

hat existing market distortions are -- to the extent market 

listortions exists, they are caused by existing regulations. 

'his, again, is a statement from Mr. Harold Furchtgott-Roth, 

nd I guess the reason I focus on him so much is he was the 

inly economist on the FCC at the time they initiated this 

irder. So when you read his dissent -- and I would encourage 

'ou to do that, it's, in my mind, one of the most important 

locuments in this entire debate -- when you read his dissent, 

Le does a very nice job of describing the economics of why the 

'CC made a mistake. 

And this, in my mind, though long and kind of 

ortuous, is a good example of what he says the market should 

le doing but for regulatory intervention. It talks about the 

otion that let's say you didn't have this requirement that you 
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verage long distance rates. 

.ith, at least in his estimation, and I think mine, as well, is 

arriers, interexchange carriers, long distance carriers, and 

arriers that do multi-product delivery, what they would be 

.oing is they would be offering different products to the 

iarketplace. Some would be saying, you know what, I don't want 

o take any risk associated with that. I'm going to pass all 

If the costs and every variation in costs that comes to me onto 

.he consumer and let them make the choice. So my rates are all 

lver the board. 

What you would likely end up 

Some carriers are going to take a little more risk. 

'hey are going to say, you know what, a lot of people don't 

:all into those small IC0 territories, so I'm going to average 

ly rates, assuming I get a 5 percent penetration into those 

iarkets, know where my other calls are, and give them a flat 

'ate, because customers like flat rates. So I'm going to take 

little more risk. 

Some carriers might take a lot of risk, and say, you 

:now what, I'm just going to charge a rate that is so high, 

)ecause I've got other benefits in the marketplace from other 

iervices I have where I'm going to take all the risk. I don't 

:are where they call, I'm going to make money on this 

!articular rate. And the market for long distance rates would 

begin to accommodate any variations in that way. 

He is saying what keeps that from happening, and the 
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3istortion he points to in the marketplace for allowing this to 

lappen is the fact that the FCC has taken a very aggressive 

$iew on keeping average rates at the interstate level based on 

Zule 254(g) or that section of the Act. And I understand, I 

nean, don't get me wrong, I understand what Rule 254(g) is 

intending to do. It is a universal service requirement. 

What it is saying is if customers really had to 

realize that it costs them 7 cents a minute, or 10 cents a 

minute to call into a small independent telephone exchange, 

then they are going to really be upset, and they are liable not 

to call there as often. And we think that is a problem for 

people who live in places where those rates exist. Well, okay. 

So you have got a specific policy decision why you are doing 

that, okay. You want there -- where there are cost 

differences, you don't necessarily want the end user to see 

those because you want them to make calling decisions on some 

other basis. 

My question in that regard is, then, why require the 

CLECs to shoulder the burden of that universal service 

requirement, okay? Because what you are really saying is you 

have got to charge rates demonstrably below your cost in order 

S O  that IXCs don't have to deaverage their rates. Well, what 

you are really saying is you don't want them to deaverage 

because you want consumers to be able to make decisions without 

really realizing their costs, but you want the CLECs to bear 
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he burden of that decision. And, in our mind, that just isn't 

.ood policy. 

If you want consumers not to bear the burden, not to 

,ear the burden of the costs they generate from the calls that 

.hey make, then universal service funds or explicit subsidies 

Ire the way to do it, and the FCC has said as much. It just 

ieems to have departed from that notion in this order in 2001. 

None of that seems to be within this debate. This 

lebate all seems to be about capping CLEC access rates. And, 

.n my mind, you just have sort of jumped over all the good 

;elutions and ended up with the bad solutions, and everybody 

ias kind of glommed onto it, and that, in my mind, is just 

xoblematic. 

And I'm afraid, and I've spent so much time sort of 

:alking about the FCC, I'm afraid the fact that regulators do 

:hat is because they see they did it at the FCC, it was 

Zxpedient, it solved an immediate problem, but it caused a 

)unch of others. And we are really just trying to raise the 

lotion that as they works itself down to the states it becomes 

lore and more problematic. 

And, once again, I have said most of what I need to 

:ay on these next slides, but this slide basically says markets 

iork best when consumers are faced with prices reflecting the 

!ost of the goods they consume. That there is a market 

Listortion caused by overly averaging or requiring carriers to 
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xrerly average now. 

?ublic policy reasons for why you want to do that. You and I 

night disagree that those are good public policy options, but 

to the extent you have chosen a particular public policy option 

then you must support it or fund it in the right way. And 

funding it by requiring CLECs to charge rates demonstrably 

Delow their cost isn't the right way to do it. 

AS we have said before, there may be good 

And then as Mr. Roth said, again, the right way to 

solve this problem, if you think one exists, is to allow the 

toll rates that reflect the differences in origination and 

termination costs. I would point back that in doing the 

research, and specifically for this workshop, we went back and 

found some material that the staff had presented to the 

legislature in the '01 time frame, and much of this same 

malysis is in there. At that point in time it seemed that -- 

m d  the debate really there, I think, resolved around smaller 

ICOs more so than CLECs, but the notion was that there was 

disparity between the access rates that the small I C O s  were 

charging and the large ICOs were charging, and the 

interexchange carriers were putting pressure to get those small 

IC0 rates down. 

And one way they did that was they instituted 

Florida-specific surcharges associated with calling. If you 

zalled into Florida or around Florida, then you had a bit of a 

surcharge that went on your bill because there were higher 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

40 

:osts associated with that. I think politically -- from what I 

:an tell, reading the undertone, politically that wasn't a 

Treat thing, but that's what the market will do, okay. The 

lotion here is that -- and politically I guess it's not a good 

thing because you see it as rate increases. But then on the 

3ther side of that argument we hear people say, well, if CLECs 

ian't recover their costs through their switched access rates, 

have them raise their local rates. 

Well, the money has got to come from somewhere, and I 

guess what you are suggesting is what is suggested by that 

particular argument is that it should come from the local -- it 

should come from local customers on their local bill rather 

than a long distance bill. I would suggest to you it doesn't 

really matter. It's the same people who pay them. So from 

that particular notion, we know the market has the ability, in 

fact, the I X C s  in the past have exercised that ability to 

reflect higher costs from switched access rates in their toll 

rates, and consumers can make reasonable decisions based on 

that. 

That's how the market works. That's the way the 

narket should be allowed to work, and it is a far better 

solution, I would suggest to you, than capping rates and then 

Letting all the distortions that arise from that sort of flow 

>Ut. 

MFl. DOWDS: I have one question. 
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MR. STARKEY: Sure. 

MR. DOWDS: Do you think 254(g) allows deaveraged 

nterstate rates? 

MR. STARKEY: Interstate? 

MR. DOWDS: Interstate. 

MR. STARKEY: Yes, to som extent I think it does I 

.hink there are limits. I think it does limit the deaveraging 

'ou can do, and the other thing I would point out it has no 

mpact on intrastate rates as far as I read it. So, the extent 

.o which -- 

MR. DOWDS: It wouldn't allow deintegration, though, 

.ight? 

MR. STARKEY: I'm sorry. 

MR. DOWDS: My understanding is 254(g) was intended 

.o preserve two things that were pre-Act. One was rate 

mtegration, which means you can't charge more in Hawaii or 

Jaska than you can in the lower 49, and rate averaging. Did I 

tisunderstand? I'm not sure I understand your position. 

MR. STARKEY: That may be the intention, I'm not 

;ure. I mean, the intention, I guess, is whatever the 

egislators want. But as I read the Act itself, as I read he 

xle itself, I don't get that rate integration notion from it. 

'rom the way I read it, and the attorneys may disagree, is that 

rithin a state, if you have a call from Miami to Orlando and 

.hen from Miami to Tallahassee, you can charge different rates 
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ssociated with those two calls. I see nothing in the Act that 

.auld keep you from doing that. 

MR. DOWDS: For intrastate? 

MR. STARKEY: For intrastate rates, which is what we 

re talking about here. So I think that there is nothing -- I 

hink the FCC, and Commissioner Roth thought so, too, that they 

larrowly defined it such that -- and let me say another thing 

lere, too, a little bit of how the market really works there. 

:arriers do have deaveraged rates, okay. They do. If you go 

o AT&T or Verizon as a large user, you will likely get a 

.wo-tiered rate structure. You will likely get a rate 

itructure for termination in Tier-1 markets and a rate 

:tructure for termination in Tier-2 markets. Tier-1 markets 

)eing largely the RBOCs, Tier-2 largely being smaller carriers, 

:mailer ICOs. 

So they are deaveraging within the context. So they 

lust believe that they have some maneuverability within 254(g) 

.o do that. And they are required to file certifications with 

.he FCC that they are complying with 254(g), and they do. So 

.here is an ability for them, and they do exercise their 

.bility to deaverage in that respect. Certainly even at the 

.nterstate level. But, again, at the intrastate level, the 

'ates we were talking about here, there is no prohibition by 

54(g), as I read it, associated with them deaveraging in that 

.egard. 
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UNIDENTIFIED SPEAKER: Can I ask a question? IS the 

.eaveraging that you are talking about one that says that if a 

larrier is terminating a call into Orlando to an AT&T customer 

.hey can charge one rate, but if they are terminating a call to 

L customer of another CLEC that they charge a different rate 

)ecause those rates are higher? 

MR. STARKEY: I don't see any prohibition against 

:hat. The same would be the case in an ICO, in a smaller 

ndependent carrier, except that they are sort of 

Ieographically independent. That is the same notion that 

)ecause you are ca'lling this IC0 and their access rates are 

iigher you can charge more. It just so happens that they have 

i defined geographic area. The same is true of a CLEC, it's 

iust that they sit perhaps in the same geographic area as an 

:LEC also does. So the notion is still where your talks are 

iigher your rates are higher. 

UNIDENTIFIED SPEAKER: So essentially 

:ustomer-specific pricing, or called party-specific pricing 

-eally is where you are going. 

MR. STARKEY: Well, again, I guess I'm sort of taking 

:he same path that Commissioner Roth did. If you allow people 

:o do that, they will choose how much of that they want to do 

lased on their own tolerance for risk. It may be that you sit 

lown and you say, you know what, only five percent of my calls 

ro into this ICO, 10 percent goes here, 20 percent goes there. 
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could do a flat rate that meets my needs, and I'm still 

llowed to make money. 

I mean, I'm not suggesting that this has to result in 

I'm saying let the market determine ustomer-specific pricing. 

.ow carriers want to use those tools to best meet their needs. 

Okay. Slide 17. I said earlier that market 

Listortions largely exist from places other than this supposed 

iarket power on the part of CLECs. 

[bout how -- we talked a little bit how some of that comes from 

.his deaveraging notion. Some of that also comes from the fact 

:hat for carriers -- let's take CLECs as an example. For CLECs 

.t is not uncommon for 60 to 80 percent of their switched 

tccess volume, minutes and revenues, to come from the largest 

:wo to three IXCs, and a good portion of that to come from the 

.argest IXC in that particular region. 

We've talked a little bit 

So to the extent that there is market power being 

~nfluenced, in our opinion it is an issue of monopsony power. 

Jow, monopsony power. We are all pretty familiar with monopoly 

)ewer. It is the notion of where there is a single producer, 

ind because there is no other option from somebody to buy from, 

'OU have got that single producer and that single producer has 

iome ability to set a price where it sees fits. And if you 

Lon't like it you either don't buy that product or you complain 

ind pay that rate anyway. 

Monopsony is the same notion only there is a single 
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uyer. 

al-Mart as an example. 

etail market space that there are some producers who Wal-Mart 

s their only client. There are a large number of producers 

rho Wal-Mart is their only client. 

The primary -- the one that is thrown out most often is 

Wal-Mart has become so large in the 

So when Wal-Mart comes to the table and says, you 

now what, I'd like to pay two cents less for that particular 

ridget than what you are currently selling me. The person on 

he other side of that table has very little leverage to say 

L O .  Potentially their choices are charge the two cents less or 

10 out of business, because Wal-Mart will take its business 

,lsewhere. 

That same notion applies here. If you are a CLEC and 

LT&T comes to you and says your rate is too high, I'm not 

mying it. That could be 60 to 70 percent of your switched 

ccess revenue and that scares you to death. That gives you 

'ery little leverage on the other side of the table to talk 

lbout, yes, you are, or, yes, you should. And I think -- and 

've got kind of a definition there that you can read if you 

,boose to about what economists really called monopsony. But 

iere we really have -- it gets any worse -- oligopsonistic 

iarketplace where you have two or three large carriers that 

.eally sort of dominate the buying channel and can dictate 

irices. 

So I sort of conclude there that the largest IXCs are 
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rice setters in this market and not price takers. And to give 

'ou a little bit more on that, Matt Feil was going to talk a 

ittle bit about his experience in that regard. 

MR. FEIL: Plus this gives Mike an opportunity take a 

rceak and to get a drink of water. 

ionopsony power, I had an experience while I was General 

:ounsel of FDN Communications. This was several years ago. 

leth Salak, I actually talked with her about it at the time. 

:he is not in the room right now, so I don't know whether or 

tot she would remember, but the gist of the situation was that 

LT&T was not paying FDN switched access rates and it was not a 

iituation where AT&T was paying what they thought was 

-easonable and disputing the rest, AT&T was paying nothing. 

To illustrate the point on 

In the way of putting it in the historical context, 

'ou know, this is at a time where CLECs are young. FDN was 

-elatively young at the time. There's a lot of pressure on 

:LECs like FDN to attain the revenue growth and to get the 

!ustomer growth that they needed in order to achieve 

iustainability. CLECs invested millions of dollars in the 

round in their own facilities, and then there was a point in 

:ime where CLECs were dropping off like flies because of 

:mancia1 difficulties. . .  

But AT&T took full advantage of those circumstances, 

: thought, because, again, they paid zero. And their argument 

it the time was that we didn't order -- we, AT&T, didn't order 
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Lccess charges -- or, excuse me, access services, therefore we 

lon't have to pay anything. 

So when you are a CLEC and you are faced with that 

;ituation where the accumulated nonpayment of the access 

:harges is just growing and growing and growing, you are faced 

vith a couple of different alternatives. One of them is 

:omplain to the FCC and/or PSC; another would be to take AT&T 

:o court, file a collections action; another is to try to 

legotiate some sort of resolution with AT&T. 

The first two alternatives, complaining to the FCC 

md/or PSC, and the alternative of taking AT&T to court aren't 

really viable for a small CLEC because you're talking about 

sxpending hundreds of thousands of dollars, and an extensive 

3eriod of time, two or three years litigating against a 

3ehemoth of infinite resources who has nothing but incentive to 

irag the litigation out as long as they can. In the meantime 

:hey are still paying you nothing and you are accumulating 

3igger and bigger deficits as a result. 

So you are put in the situation as a CLEC where 

(ou're incented to try to negotiate some sort of resolution 

vith AT&T. That was the FDN experience at the time. I would 

jurmise that it's probably typical of a lot of the CLECs in the 

;pace and we can talk about that a little bit more later on in 

:he presentation. 

MR. DOWDS: Matt, a quick question. This is Dave 
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lowds with staff. Just to clarify your anecdote, they weren't 

laying you either interstate or intrastate for either 

lriginating or terminating, or paying you nothing? 

MR. FEIL: There was a period of time where they were 

baying nothing. 

:ignificant anyway. It would not have been -- and, quite 

rankly, I can't recall if they were actually consciously 

rithholding originating, because it wasn't significant dollars 

inyway. On the terminating side that was the key withholding, 

.nter and intra, and there was a period where they were paying 

:ero. 

The origination would not have been 

On the theory, again, that weren't -- AT&T wasn't 

lisputing we don't like the way your bills are formatted, and 

rou didn't bill us properly, the minutes are not accurate. It 

ias AT&T did not order the services via ASR, or whatever 

rehicle they wanted to designate, we didn't order them, 

:herefore, we're not paying them. 

MR. STARKEY: And I guess the comparison that we make 

.here is just sort of highlight the fact that that is a result 

) f  monopsony power, not just a normal commercial relationship, 

.s that turn the tables on that. Suggest that -- I mean, 

:onsider that we spend a lot of money on -- ILECs -- special 

ccess rates, and we think we pay too much. I don't think that 

.s any news to anybody. But consider the notion if we just 

:topped paying, and said come to the table and talk to us about 
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ower rates. What would be the result? The result would be 

hat they would disconnect us and we would be out of business. 

If you turn the tables and see does that same 

-elationship exists on the switched access side, you quickly 

:ee that it doesn't. Because let's say Matt, in that 

iituation, had said, you know what, our rates are what our 

'ates are. You either pay them or we disconnect you. Then 

Iatt's customers, the customers which he has hard earned win, 

to longer get long distance calls from the primary provider in 

.he nation, and Matt's business suffers. 

It is that relationship that generates this monopsony 

)ewer. And when you turn the situation around to look at our 

ipecial access, you see that we certainly have none of that 

iame kind of power. It's that kind of -- and that kind of 

ionopsony power also distorts the marketplace to some extent. 

MR. FOLLENSBEE: This is Greg Follensbee, AT&T. Just 

t comment or a question on that. If, on the other hand you are 

iaying we should charge those end users higher rates, how is 

.hat the same result? The customer then makes the decision of 

: don't want to receive those calls because the rates are too 

tigh, or you say he's not going to receive the calls because 

:'m going to block them. I'm just trying to understand how 

:here is a difference there between -- in both cases the signal 

.o the customer is the rates are too high. 

MR. STARKEY: Well, I guess in that particular 
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ircumstance, what I'm suggesting is that let's take the 

peciai access example. And we say, look, we are not going to 

'ay because they are too high, right? And I guess what you are 

,uggesting is we could pass those costs on to our particular 

,ustomers and just -- then the rates wouldn't be too high. I 

fuess the notion there, and the difference there is that we are 

:ompeting in that particular circumstance. I mean, that's 60 

.o 80 percent of our entire cost structure in most 

:ircumstances, that amount of money. And we have no ability, 

)ecause we are at such a competitive level in the marketplace, 

.o pass those on. 

I mean, there's no ability for us at this point in 

.ime -- and the staff recognized the same thing in a comment 

ihich I think I have later on here which is while the FCC said 

TOU should pass those on to end users, it ignores the fact that 

:hat's likely an impossibility. That the market is driven by 

uch lower cost carriers than the CLECs in many circumstances 

:hat they don't set prices in the local exchange marketplace, 

ikay . 

So the notion here is that there is not only one or 

.wo competitors in the local marketplace in that respect. It 

t lso gets to another point we make in the paper, which is there 

.s starting to accumulate convincing evidence that there is 

.ess competition in the long distance marketplace today than 

.here was in 2001 when the FCC issued this order suggesting 
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hat if these reductions in switched access are made, there's 

LO guarantee that they would make their way to the customer. 

!o the extent that there is more concentration in the long 

listance marketplace they just make it to the bottom line of 

he long distance carriers. 

MR. FOLLENSBEE: I'm not sure I agree with that, but 

hank you. 

MR. STARKEY: You bet. 

MFl. HATCH: Even if you assume that's true, then 

ioesn't that invite more IXCs back into the market, if you are 

.alking about pure market forces. 

MR. STARKEY: Well, I mean, I guess you're right -- 

?hat we are saying -- and I'm not suggesting that we regulate 

)r that we set prices for the long distance marketplace. That 

.s the difference. If indeed more profits flow to the long 

listance marketplace, great. Then let's invite more 

:ompetitors. But here this suggestion on the other side is 

rery different. You're saying the market doesn't work that 

gay, we should benchmark rates, and that's what we are 

-esisting. 

MR. FOLLENSBEE: Let me ask a question on that, then. 

:f this Commission doesn't have the ability to overturn those 

Iolicies, then what recourse do they have? 

MR. STARKEY: Overturn what policies? 

MR. FOLLENSBEE: Of the FCC. In other words, if the 
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FCC dictates policies that this Commission can't overturn, then 

what ability do they have to change those to try to create what 

you say are putting in the wrong regulations to create a more 

competitive marketplace. 

MR. STARKEY: I guess I would say two things. I take 

your word recourse in your first question and say recourse to 

what? I mean, I guess it comes down to the fact that we still 

don't think there is a problem, all right. So we are looking 

for solutions to something that isn't a problem. 

But let's put that aside. Let's say that there is a 

problem. Again, those averaging rules don't apply to 

intrastate toll rates, so there is no inability, there is no 

restriction associated with deaveraging those 

to do anything to allow that to happen. 

MR. FOLLENSBEE: Assuming your lega 

is correct. 

They don ' t nee' 

interpretation 

MR. STARKEY: Well, that is always a big assumption. 

You should not take me at my word on that, but these folks can 

probably give you a better sense of that, and you folks, as 

well. But, yes, taking my sense of that, yes. 

MR. HATCH: Just to sort of follow up, and alluding 

back to a comment you made earlier. When some of the IXCs, and 

I come out of an IXC background, but when some of the I X C s  

attempted to account for the higher intrastate access and they 

placed surcharges on bills, we got politically bloodied. 
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ou're absolutely right about that. The new view of that 

olitical landscape, then what are we left to do other than 

ust leave as an IXC? 

MR. STARKEY:. Well, let me be as benign to that 

esponse as possible. 

olitical problem over here, and we can fix it with a 

egulatory problem over here. 

,ith a regulatory problem, we don't have the political 

What you are really saying is there a 

And our problem is if you fix it 

ecessity to make the market right. 

What the real answer should be is how do you set the 

iarket up correctly, all right? And if the market won't get 

et correctly because of political inability or unwillingness 

o do it, don't make the CLECs shoulder that unwillingness and 

nability . 

M R .  WATTS: Are you representing that your average -- 

hat paying the current rates you are paying for access, your 

verage revenue for LD, you know, you're got a margin problem? 

MR. HATCH: I don't know the answer to that question, 

erry. I honestly don't. Thankfully, I'm not even privy to 

hat. 

M R .  STARKEY: I guess the other thing I would say, 

nder that analysis, the most politically strong player wins, 

ihich we probably know happens anyway. But that is not the way 

'ou should structure markets is, I guess, my point. 

MR. WATTS: But, you know, the bottom line is we 
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ould say the solution isn't to set the cost of the minute for 

he CLEC at your cost for the minute if, in fact, your rate is 

our cost. No more than it is for any other carrier, including 

our rural carriers. 

MR. HATCH: If you turn that around, are you 

uggesting that each CLEC should file cost-based access rates? 

MR. STARKEY: No, that's not what we are suggesting. 

,ecause it gets to the fact of now we are trying to solve the 

roblem that we don't think exists, right? I mean, again, I 

hink there are three steps here, and maybe that is what I 

rould like to leave you with most, and I should have a slide on 

t, but I don't, is the first step should be identify whether a 

iroblem exists or not, and by problem we mean is market power 

ieing exerted. To the extent you determine there is a problem, 

nd that there is market power, barriers-to-entry must exist 

or market power to exist. Identify what those 

iarriers-to-entry are, and your first potential solution should 

le to diminish them, to dismantle them. 

And then if for some reason you suggest that they 

an't be dismantled, okay, then and only then are we talking 

bout a situation where prices should be somehow regulatory. 

ntervention should happen from a regulatory perspective on 

trices. And then we talked a little bit about cost-based rates 

nd that kind of thing. 

Which is a good segue into our next session on why 
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)encharking, which is a way of taking that third step before 

re have even taken the first two, why that is so harmful. And 

.t gets to the fact that the costs are different. I've got a 

.ot of quotes here, and I'm sure you will probably see some of 

:his stuff again when we file our written comments. I won't 

,ore you with it. Suffice it to say that the FCC over time has 

-ecognized that there are substantial disparities in the cost 

;tructure of large ILECs and small CLECs. Those arise from a 

lumber of different things. They arise from the fact as simple 

i s  the buying power associated with being an enormous ILEC 

One of the things that QSI does, and probably the 

ximary thing that QSI does is cost analysis. Not only for 

:LECs, but we get pulled into cases to review ILEC cost studies 

ill over the country for every ILEC in the nation and lots of 

LECs, as well. So we have a pretty good sense of what these 

rarious cost structures look like, and we have access to 

information, for example, proprietary information that 

jbviously can't be shared, but that talks about things like 

mying power. If you are AT&T and you have a thousand switches 

icross the country and you want to buy another switch, the cost 

:hat you pay for that switch is very different than CLEC B who 

ias three switches and wants to buy its fourth switch. 

When you go to Nortel, or Sonus, or anybody else and 

IOU say I want to buy a switch, the rate that they slide across 

:he table to you is very, very different than the rate they 
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lide across the table to AT&T. Now, am I saying that's wrong? 

3, there's nothing wrong with that. 

ork. Volume, there's economies in volume, but you can't 

scape the notion that CLECs in some circumstances have higher 

That is the way markets 

osts. 

Now, does technology allow them to bridge that gap in 

ome circumstances? Absolutely, and that's the hope. That's 

he hope is that over time technology will overcome this 

roblem of cost disparity, okay. But it hasn't happened yet. 

can tell you as a demonstrable fact it has not happened yet. 

nd the whole notion of the Act was to erect rules to give US 

ime for technology to catch up, at least in my opinion that 

'as the notion, give us time for technology to catch up with 

hat gap such that we are all on a more, and I hate to say it, 

,ut a level playing field. But I'm talking about a technology 

#laying field. 

So to suggest that benchmarking CLEC rates at ILEC 

evels, and that that is somehow compensatory is a fallacy. I 

lean, I'm not saying that people don't do it. The FCC 

lbviously did it. And, in fact, what they said in their order 

lasically is they didn't care. They were ignoring cost as a 

actor. 

Again, in a competitive market I would agree. In a 

,ompetitive market, I would say if their costs are higher, then 

hey bear the brunt of that for the marketplace. But here we 
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re talking about a regulatory construct as we have that is 

rogressing over time, and we are talking about regulators 

etting rates, not markets. Regulators setting rates at a 

ertain level. And to suggest that regulators should be 

etting rates without attention to cost, in my mind, is very 

roublesome, very troublesome. 

AS I said earlier, part of your white paper is going 

o be the sort of the extensive database associated with 

LEC/CLEC access rates, small ICOs. We tried to get every 

.ccess rate we could find across the country, intrastate and 

nterstate. This gets back to the notion that remember when we 

.alked about defining market power, the notion was that you are 

.ble to sustain prices above the competitive level over time. 

ad the FCC sort of jumps to this conclusion that the ILECs 

'ates were this competitive level, okay. And I think when 

itate commissions consider the notion of benchmarking, they 

.Is0 are implicitly suggesting that there is some value, some 

nherent worth economically of those particular ILEC rates. 

ad what this diagram is meant to show you is that there is no 

.hyme or reason to it. I mean, they are no magical incubus. 

'here is no rhyme or reason to these rates as you move across 

reographies. 

This, for example, is a composite of Verizon's rates, 

loth its ILEC and its CLEC across the states within which it 

lperates. As you can see, Verizon in Florida has a rate of 
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031. Verizon in Maryland has a rate of , 0 0 4 .  That's a large 

isparity. MCI, the Verizon ,CLEC in Florida, has an even 

.igher rate of .033. The same is true of the other ILECs and 

'LECs. And, in fact, we say,here in many places across the 

'ountry Verizon CLEC access cates are substantially higher than 

ts ILEC rates even in the same territory, and the same is true 

if AT&T. 

The next sort of scattergram is meant to give you the 

lame information for Qwest and AT&T. These rates are just all 

wer the board. And to sugg$st that they somehow equate to a 

iarket rate against which CLECs should be held or benchmarked 

iithin a given jurisdiction, at least in my mind, doesn't make 

my economic sense. Perhaps it makes political sense. Perhaps 

.t makes expediency sense. It's easy, but if you're looking 

for a good sound economic soiution, that is not the one. 

I had one another point I was going to make, but I 

Lave lost it. Okay. 

MR. FOLLENSBEE: While you are thinking about that, 

.et me ask you a question. Given there is a wide variety 

cross the states, what do ybu think is a competitive rate that 

LECS could charge? 

MR. STARKEY: I don't know. I don't know. There are 

listortions in the marketplace that I have described earlier. 

'or example, the calls order in my mind. You know, some people 

hink that I just really read too much of Commissioner 
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urchtgott-Roth's stuff, but 'he had a dissent in the calls 

rder, as well. Maybe I just like dissenters, I don't know. 

ut he had a dissent in the calls order, as well, and basically 

is -- and I'm paraphrasing broadly, and I will admit that 

ight up front. 

ctually said, but my paraphrrase of what he said was this isn't 

he way rates should be set. 

iarket participants, a small number, five or six, and you put 

hem in a room. The FCC itself participated through its staff, 

.ight, and was able to give quid pro quo on certain proposals. 

'or example, if you lower your rates, then we won't require you 

.o do EELS. That was the one that Commissioner Furchgott-Roth 

.eally pointed out. So there was all of this giving and 

.aking . 

You should read the dissent to get what he 

He said you took a number of 

Other market participants were specifically excluded 

rom the conversation. 

.he Ad Hoc Group of Telecommpnications Users wanted to 

iarticipate. I think all of us wanted to participate and they 

;aid no, okay? So what comes out of that is access rates for 

.he largest carriers go down, they get additional universal 

iervice support, they get better treatment with respect to 

:ELs, which was important to,them as a competitive proposal 

:hat they were -- you know, Fort of protect their marketplace. 

'his would make it more difficult for them to protect their 

iarketplace, so getting some leeway there was very important to 

CLEC$ were not allowed. I think it was 
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hem. And, third, and completely off the topic, the FCC agreed 

o no longer push a continuinig property records audit that it 

ad been pushing wherein it found some very embarrasslng 

iscrepancies between what was on the books of the ILECs and 

'hat they actually found in their networks. 

So all of this sort: of mashed together and out of i 

ame these rates, all right. Nlne months later, the FCC says, 

ou know what, those are comDetitive level rates and the CLECs 

,hould be held to them, too. I mean, just on its face, in my 

ipinion, and perhaps I'm jaded on this, and I will admit that 

ight up front, but that seems to be a poor regulatory process. 

'hat, in my mind, is not establishing competitive levels or 

tnderstanding what those competitive levels are and setting 

ates accordingly. It's a political process, not a good sound 

iconomic or regulatory proce$s. 

MR. FOLLENSBEE: Would you agree that the more 

'ompetitive the marketplace, the closer the rates should be 

owards their cost? 

MR. TEITZMAN: Before you answer that, I just want to 

emind everybody to state your name. 

MFt. FOLLENSBEE: Oh, I'm sorry. Greg Follensbee. 

MR. STARKEY: I would have you restate that, but I 

lould sound much too like we are doing cross-examination. 

MR. FQLLENSBEE: Well, I don't know if you are an 

conomist or not by background, but it's just a general 
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uestion. The higher a market 1s competitive, wouldn't the 

rices tend to be closer to the cost, i.e., the profits you 

ould generate would not be as great in a less competitive 

arketplace. 

MR. STARKEY: As a general proposition, absolutely. 

MR. FOLLENSBEE: So If you look at the charts where 

ore states are tending to be lower down the line than higher, 

n some cases could that mean that whether it is because of 

egulatory, or policy, or whatever, those rates are starting to 

et closer to cost, i.e., more toward a competitive marketplace 

ould say they should be. 

MR. STARKEY: We don't know. 

UNIDENTIFIED SP-R: These rates? 

MR. FOLLENSBEE: Yes.  

MR. STARKEY: We don't know. I mean, in the white 

laper we also describe how rates are set at the intrastate 

evel, and it is also a lot of times political horsetrading. 

MR. FOLLENSBEE: Well, they are. But if they are 

ontinuing to lower toward cost, that to me would mean they are 

etting towards where a competitive marketplace may drive them 

0. 

MR. STARKEY: You know what it means to me is 

omething different. It means to me that the party with the 

lost political power wants them to go down and is being 

mffective in that regard. 
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MR. FOLLENSBEE: But could it also mean because 

that that is another ompetition isn't driving them down, 

eason why regulators could -- 
MR. STARKEY: It could be. I mean, I don't deny 

hat. It could be that competition is driving them down in 

ome markets and not in others. 

M R .  FOLLENSBEE: N o ,  I mean a lack of competition, 

.e., then regulators are saying I will get them closer to 

ost. I mean, access was set originally with a lot of implicit 

ubsidy in it, no doubt about it, because of the fact that the 

ncumbents could not change their prices so that all prices 

eflect what a market could bear. That still exists today. 

MR. STARKEY: No question. 

M R .  FOLLENSBEE: It still exists today. 

MR. STARKEY: No question. 

MR. FOLLENSBEE: Less so than it did in the past. 

MR. STARKEY: Right. 

MR. FOLLENSBEE: I'm just trying to understand that 

'ou are saying there was a lot of give and take. A lot of 

hings happened. But me the end result still is if the rates 

ire getting closer to cost, then the regulators are trying to 

,mulate what the competitive marketplace should be doing, but 

'an' t. 

MR. STARKEY: I would stay perhaps, but I don't 

iecessarily think so for the following reason. We have been 
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nvolved in the last year in a lot of 271 price setting, in a 

ot of 271 cases where the notion is let's figure out what a 

ust and reasonable price is, i.e., a price that might exist in 

he marketplace. And so we have had access to a lot of, okay, 

.ere is what the ILECs' rates look like on these particular 

,ervices which are no longer -- impairment no longer exists, so 

here is some competitive pressure. At least as the FCC sees 

t, we might disagree. But there is some competitive pressure 

or these, and here are the rates. 

We see margins above cost in the 1,000/2,000 range, 

1 0  there is enormous margin in there. To the extent markets 

)ecome more competitive, you would hope that that would start 

.o go down over time. But in competitive markets -- we don't 

Lave a perfectly competitive market, so in competitive markets 

t's never going to reach its cost. There is always going to 

)e some margin. And it is that level of acceptable margin that 

mly the market can determine that sets the ultimate rate. 

Well, there are a number of things we don't know 

lbout these particular rates. One, we don't know what the 

!osts are in most circumstances. And, two, we don't know what 

.he market would drive that margin to be for these particular 

:ervices. So when someone tells me isn't it obvious that these 

'ates that are going down are closer to cost, I would say I 

Lave no idea. And I don't think anybody else does, either. 

iecause we don't know, in most circumstances, what the costs of 
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hese are, and in the second circumstances, we don't know what 

he competitive market would yield in terms of a representative 

lark-up on this particular service. 

.cross the market. 

And it varies by service 

MR. WATTS: I'm Jerry Watts. 1'11 get in trouble for 

.alking because I will get off script, but I may be the only 

)erson in the room that was around when access charges were 

:reated. 

MR. FOLLENSBEE: No, not quite. 

MR. WATTS: '82. But let's keep the story straight. 

:he access charges, the intrastate access charges were created 

:o keep the RBOCs whole on their revenues. That is where -- 

~hen they say they were obscenely high. This is not new to 

tnybody in this room. And, you know, to get to these levels we 

ire looking at, we are looking at a 20-plus year transition in 

iccess charges. How did they get transitioned based on some, 

'ou know, detailed cost analysis at various periods in times? 

'ypically not. They got reduced because there was a general 

.dea that you want to reduce them toward -- that was the 

:erminology -- not to, but toward costs. How did you do that? 

'ou offloaded the revenue to somewhere else. Typically local 

:ervice. Subscriber line charges, whatever. 

So, I mean, one of the things that concerns me is 

ust how we got here, where we are at this point in time with 

.he CLEC industry, and if you want to have some reform in terms 
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f pricing on this particular set of services, 

o? And I think we all feel very strongly that setting an 

rbitrary -- what we think is an arbitrary benchmark rate or 

afe harbor rate is inappropriate. Our costs don't reflect 

hat. 

then what do YOU 

And the other thing is setting a common rate for all 

'LECs is difficult because the nature of our networks are so 

lifferent. You know, we have got special access companies. We 

Lave got companies that use special land UNEs. We have got 

iompanies who still have a big chunk of what used to be UNE-P 

.hat we are -- a for instance in terms of the costs that are 

.mposed on us. The companies that still have a lot of UNE-P in 

.heir subscriber base, and you have to have some if you are a 

)ig company just because of the onesie-twosie situations you 

Lave with large customers. 

You know, we were paying a buck and change for 

;witching, and now we are paying ten times that in these 

:ommercial agreements. You look at any -- our cost as impacted 
)y the TRRO relative to high cap loops and high cap transport. 

'OU know, when you moved, when you said there is a global 

:inding of nonimpairment, you know, you moved from a UNE rate. 

ad, by the way, the UNE rates were never -- the TELRIC rates 

Tere never found to be inappropriate. You know they were 

alidated, if you want to talk about costs. But the reality of 

he world we operate in is you had to move a lot of your stuff 

. .  
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rom a TELRIC rate to a special access rate thousands of 

ercent higher in costs. 

so, you know, one of the things that -- a message we 

rant to deliver today is, and we have talked some about this, 

s -- and Mike will talked more about it -- is, you know, if 

here is going to be reform in this area, it needs to be very 

Leliberate. There needs to be a lot of analytics we think 

round how you go about that. And, you know, it needs to be 

,oordinated with global intercarrier comp reform. 

And I think the FCC is going to have to move ahead on 

.hat front soon. They are already in trouble on ISP, the core 

:SP order, and they have got a deadline from the court. So, 

inyway, I'm rambling, but how you got from where access charges 

rere established to where they are today really is a story 

ibout moving the revenues somewhere else. 

MR. FEIL: That has been a process that has occurred 

wer -- 

MR. WATTS: And it took 20 years, or 20-plus years. 

MR. NELSON: This is Doug Nelson with Sprint-Nextel. 

: can't help but ask the obvious question, Mr. Follensbee. Is 

.t your contention that AT&T's intrastate switched access rates 

.n Florida are set at cost? 

MR. FOLLENSBEE: No, but my point is over time they 

ire moving towards cost. 

MR. NELSON: Are you willing to commit to lower 
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T&T's rates in exchange for the relief you are requesting in 

his CLEC access proceeding? For all the same reasons that you 

ave argued that the CLEC rates should be lower, why wouldn't 

hat apply to your own pilot rates? 

MR. FOLLENSBEE: I'm not sure I understand the 

[uestion. ~m I willing to lower my access rates to cost if all 

he CLECs will mirror that same rate? 

MR. NELSON: If you will get whatever relief you are 

.equesting, if that is what you are requesting. 

MR. FOLLENSBEE: I might. That's the only thing I 

:an say. 

MR. NELSON: Can you restate that? 

MR. FOLLENSBEE: I said I might. 

MR. NELSON: You would go to interstate rates, or how 

rould you benchmark your own rates? 

MR. FOLLENSBEE: Well, we had a target to go to 

.nterstate waiting for intercarrier comp to occur at the FCC to 

:ee where that was going. To me that's still where we would 

.ike to get. 

MR. NELSON: And you would consider that, or would 

'ou commit to that? 

MR. FOLLENSBEE: Consider. 

MR. NELSON: Okay. Thank you. 

MR. STARKEY: Well, I think on that point -- and, 

'erry, actually I'm glad you spoke up because your point is the 
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-ight one. It is actually the right answer to the question you 

lsked earlier. And I forgot your name, I'm sorry. 

MR. HATCH: Tracy Hatch. 

MR. STARKEY: Which was what is your recourse. I 

:hink it is the same recourse we all have, which is we all know 

:hat there are problems with intercarrier compensation. Some 

If them are problems just because we don't know what it means. 

: mean, we just have now the core order that was remanded to 

:he FCC that says they have got to make a decision on the ISP 

:raffic that we thought was settled and it's not. 

VoIP, there are questions around VoIP. Intercarrier 

:ompensation is going to have to be remodeled. We all know 

:hat. 

MR. HATCH: That's a gentle way to put it. 

MR. STARKEY: Yes. We all know that. And the FCC 

:new that. In the '01 order they said this is the interim 

;elution until we do intercarrier compensation reform. And I 

mess one of the things that we talk about here in the white 

laper is if that's all happening, why do we have individual 

iort of state proceedings going on? And Florida is not the 

)nly one, there are others, that are sort of taking one small 

)iece of that and in my mind making it worse as opposed to 

raiting for the solution that will make it better. 

MFl. MASTANDO: And I would posit that that piece -- 

:'m sorry, this is Tony Mastando with DeltaCom -- that that 
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,iece is very small relative to the other pieces that are in 

#lay. 

MR. STARKEY: Absolutely, no question. No question. 

MR. TEITZMAN: Okay. Let's take a ten-minute break. 

(Recess. ) 

MR. STARKEY: Do you want me to get started back up? 

Ikay. The good news is I think we are going to break soon, and 

:'m going to try and just get through these last eight or nine 

;lides as quick as I can, because I think we have made a lot of 

)oints. 

But we were on the general topic of benchmarking is a 

)ad idea, I guess, is kind of where you can paraphrase it. But 

.t is harmful alternative, and a lot of that comes from the 

iact that we don't think it would be compensatory for the 

:LECs. And we think it puts you in a situation as a CLEC where 

rou are still required to buy or maintain the capacity 

iecessary to sort of -- and let's assume that the growth on a 

)articular IXC is growing and you are seeing more and more 

:raffic. It's real dollars associated with buying the trunks, 

lutting the capacity in place to accommodate that traffic, and 

low you are set at rates by which you don't recover those 

:osts. It's an untenable situation. 

And the next few slides sort of get to the notion of, 

Jell, what you do mean it is not compensatory? What is your 

)asis for suggesting that CLEC rates benchmarked at ILEC rates, 
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specifically in most cases the AT&T and Verizon rates, why 

douldn't those be compensatory? 

We talked a little bit earlier about buying power is 

3 simple example of why that probably isn't the case. But, 

frankly, that is not the biggest reason. The biggest reason is 

the simple economies of scale. Network industries, and 

telecommunications being no different as a network industry, 

are driven in most cases by economies of scale. The long-run 

average cost curve. The more units you produce, your average 

cost goes down. That is certainly true in telecommunications. 

And when you look at the scale differences between an ILEC like 

AT&T and Verizon in most states versus the operations of a 

CLEC, the economies of scale are substantially, remarkably, 

dramatically different. 

In Texas, which many of you probably know, we are in 

the middle of a litigation associated with access rates for 

CLECs, and we have gotten access to information back and forth 

about what those economies of scale look like. Again, 

proprietary, but I can assure you that a chart like this is 

indicative. Though demonstrative and illustrative, it's 

indicative. We sit at a very different place on the long-run 

average cost curve than do ILECs. So it is not surprising at 

all that our average costs would be different. 

Now, the hope, of course, is that as technology 

improves and we are able to substantially increase our 
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penetration in the marketplace both with additional customers 

and with additional products, that we will achieve better 

parity along the long-run average cost curve. That is what is 

going to be required for this market to sustain over the long 

period of time. And we think that will happen, but it's not 

there now. 

And as you can see from my box there, what I have 

basically done is I have taken a hypothetical long-run average 

cost curve with cost per unit on one side and volume along the 

bottom, such that as you produce more volume, obviously your 

cost per unit of output declines. I've put in the box to the 

left, higher on the cost curve, CLEC and mid-sized ILEC. It is 

important to note that if you are -- and just so we're clear, 

I'm at the third stage of what I think is a three-stage 

process, and we don't agree with the first two. And that is 

sort of what do you do if you have first identified there is a 

problem; second, identified that you can't change the 

barriers-to-entry to let the market fix it; and, third, if you 

have got to do something with the rates. 

So at that point in the discussion, I would point out 

that the FCC prior to its 2001 order, which I have described 

earlier was sort of a departure from many of things it did, was 

also a departure from how it had previously looked at this 

benchmarking process. It had previously said that there are 

probably good proxies if they needed to be used in the 
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independent company framework for CLECs, because they are 

similar in size in some cases, similar in buying power, 

srobably exist somewhere along the same place in the long-run 

werage cost curve. And that's what I have sort of shown here. 

Our experience is that that is true. That if you 

look at the cost structure of CLECs, even the largest ones, 

their cost structure is far more indicative, or far more 

zomparable to that of a mid-sized IC0 than it is of a very 

Large ILEC, like AT&T and Verizon. 

On the left side there I have a quote from the 

:ommission staff's switched access charges in Florida review -- 

r don't know exactly what to call it, but it was a document 

they produced apparently for the Legislature. And I couldn't 

3gree more wholeheartedly with what they said. They said 

zommon sense as well as economic theory suggests that rates 

ihould be based on cost, thus sending proper price signals to 

the market. 

If we are talking about benchmarking CLEC rates at 

4T&T and Verizon rates, it's unlikely in most circumstances 

that as it does at the FCC -- I mean, I would extend to you 

that the rates that CLECs charge at the interstate level are 

not cost-based. They are below cost in most circumstances. 

4nd those dollars have to be recovered somewhere, too, which is 

3 different debate. But if we are talking about cost-based 

rates, then setting benchmarking rates at the ILEC levels, the 
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)ig ILEC levels is not the right number. 

I would also, I guess, take this opportunity to sort 

)f point out that, you know, we have done this for awhile and 

re used to work for AT&T and MCI before they were purchased by 

IBC and Verizon respectively. And one of our issues was access 

'ates. We spent time in proceedings on behalf of the 

.nterexchange carriers arguing that the large ILEC access rates 

iere too high. But we had specific standards associated with 

hat. One, it was always in our testimony necessary to 

lescribe why they had market power. what these 

iarriers-to-entry were, and we defined them specifically, and 

aid here is why the large ILECs have market power, and here is 

rhy as a regulator you should intervene and set those prices. 

And we have said, here is why you can't dismantle 

.hem, or they are not dismantling fast enough, or the Act is 

ieant to dismantle them, but it is not effective for setting 

.hese particular prices, We had to sort of describe to 

-egulators that three-step process. 

And, thirdly, our bottom-line contention was always 

.hat costs should serve as the basis for those bottom-line 

-ates. Even if we wanted them lower for our own business 

nterest, the notion always was that at most they have to be 

lbove cost. I am concerned that when I see advocacy from those 

iame two companies that now sometimes that notion has been 

:ossed out. That last notion that cost matters has been tossed 
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)ut, and the notion is that costs don't matter. That is 

!oncerning, and in my mind it is not economically sound and the 

:ommission shouldn't do it. Staff shouldn't, hopefully, agree 

rith that notion, and it shouldn't be implemented as a matter 

)f regulatory policy. 

So if costs do matter and we can demonstrate that 

:LEC costs are higher than ILEC costs, that benchmarking ILEC 

'ates necessarily has to fail. 

MR. WWDS: Any ILEC rates or just the RBOCs? 

MR. STARKEY: Well, I think the RBOCs are the two 

.hat we see most often bandied about as being the primary 

:andidates for benchmarking. Certainly those, I think, are 

iemonstrably below cost. As I said earlier, the cost structure 

, f  CLECs and mid-tier ILECs are similar. They would be better. 

MR. WWDS: By mid-tier you mean Embarq, CenturyTel, 

:hose kind? 

MR. STARKEY: Yes. In Texas we used Windstream as an 

:xample. 

MR. DOWDS: Not Embarq Florida, though? 

MR. STARKEY: Right. 

MR. WWDS: Or in Nevada? 

MR. STARKEY: Right. I mean, they are closer. I 

lean, the bottom line is we don't know exactly because we don't 

lave their cost studies in front of u s ,  but all indications are 

:hat we look far more like them. We have seen them in the 
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last 

So, yes, I mean, if you get to that three-stage 

)recess where benchmarking is the only thing you have got to 

Lo, I guess what I'm suggesting to you is using the RBOCs is a 

lad thing. Using the mid-sized CLECs is bad, but not as bad. 

MS. KAUFMAN: RLECs. 

MR. STARKEY: RLECs, yes. The rural guys. The 

ndependents. 

MR. PRICE: Don Price, Verizon. Just to make sure, I 

rasn't clear on exactly what you said. You said something 

.bout those rates, meaning the ones that are held up as the 

lppropriate benchmark are below cost. You didn't mean that 

.elative to the carriers themselves, you meant that relative to 

[sing them as a benchmark for CLECs. 

MR. STARKEY: Correct. 

MR. PRICE: They would be below -- in your opinion, 

)elow the CLECs' costs. 

MR. STARKEY: Correct. I don't know their 

.elationship to the ILECs' costs. And the next few slides sort 

,f get to that notion. Because the FCC -- and what troubles us 

lbout the FCC is it said -- it threw a token to the notion that 

.here are differences in cost in different geographies. So, if 

rou are a CLEC that operates in a small ILEC territory, you get 

.o charge the small ILEC rate. 

What it was doing there really was making a proxy and 
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saying we understand there are differences in costs in some 

circumstances and we want to pay attention to that notion a 

little bit, but what we're saying is we are defining it to a 

geography. We are saying that if you serve in this particular 

geography, because it is served by a small LEC, a small 

independent LEC, then you can charge a different rate than if 

you serve in downtown Miami, for example. 

But the FCC's proxy is not a good one because it's 

lot whether you are serving in one part of the state or another 

that defines your costs, it's your density. The most 

3eterminant cost in a cost study in most circumstances, and in 

this circumstance specifically, is density of your network 

fieployment relative to your customer base, all right. It is 

the economy of scale notion. The more you are able to sell 

inits on a fixed network obviously the more your fixed Costs 

3re going to be spread over lower average Cost. 

So the point that is being made in this particular 

slide is if you look at a CLEC serving downtown Miami, and you 

take all of their collocations where they have got facilities 

extended out to, they then grab customers, aggregate them onto 

EL central switch, and you define that as their service 

territory. And you take their number of customers defined by 

the square miles of their service territory, in many 

circumstances it is fewer customers per mile than the smallest 

of the ILECs in the state. So when you look at cost proxies, 
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3st as Verizon or BellSouth doesn't hold. It is fallacious 

phonetic). It is just not true. And that is the thing that 

he FCC in sort of making its proxy associated with sort of 

eography misses and misses poorly. 

To sort of back that up we have done some analysis, 

nd this will be available in the white paper. What we did is 

e had access to some of our client's information, detailed 

etwork information, customer information, and cost 

nformation, and we are able to pull similar statistics from 

ublic information related to the ILECs. So what these two 

harts are meant to do is show the average customers per square 

ile for a CLEC compared to the average customers per square 

ile from an ILEC in the same territory, okay. 

I don't want to tell you exactly where this is 

Necause I don't want to give away whose information this is. 

'ut take the first chart as an example, and the way -- we had 

,u'r Ph.D. statistician do this, so she likes this minimum 

verage and maximum thing. But what it is meant to do is you 

ake a CO on the minimum side, the one where there was minimum 

.ensity, and you compare the CLEC density to the ILEC density. 

ad then you take the CO that had the maximum density and you 

'ompare those two. And then the average in my mind is the most 

ieaningful, because it is sort of a network-wide comparison. 

So the CLEC is in blue and the RBOC is in red. And 
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fou see that even in densely populated, when we are talking 

3bout a CLEC who has focused its network. UNE-P is gone, so 

these guys are focusing their networks on only the collos that 

nake sense, only the collos that are profitable. They are 

retracting. Funds are hard to get, so this is an efficient 

XEC, and still the best they can achieve is that relative 

comparison in density to the ILEC. And then when you tell that 

XEC that they should be held to the same cost standard or the 

same rate associated with particular services in that regard, 

you can see why it's offensive because they just don't have 

those economies of scale. 

The second sort of chart is the same analysis for a 

different region. This region on the left, by the way, I can 

say that's the BellSouth region, and the region on the right is 

the Qwest region. Other than that, I can't be more specific. 

But it's the same analysis and holds true across geographies. 

So there are cost differences. Dramatic. And that sort of 

gives you the sense of how dramatic. 

These are the numbers associated with that. This one 

is kind of cumbersome to describe, but it's the same notion, 

RBOC One and RBOC Two, it just gives the lines per square mile 

as opposed to the graph. So you see that the RBOC density 

either per square mile in -- the RBOC density is 389 customers 

per square mile and the CLEC density is 16 customers per square 

mile versus 893 per squire mile for the RBOC in RBOC Two and 25 
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for the CLEC. 

MR. DOWDS: (Inaudible.) 

MR. STARKEY: For the study area, yes. And the study 

area -- we define the study area basically by the data we had. 

Ne had our CLEC clients data associated with its entire network 

of collos where it could reach into customers. So it's not 

going to be like a study area defined by the ILEC, it is not 

going to be like ten exchanges that they define as the study 

area, it's going to be where our client was in those particular 

areas. 

So it is probably still ten exchanges, they are just 

scattered around. But it's likely, given the way CLECs 

operate, it's likely to be the ten most densest exchanges in 

that particular geography. Densest using the RBOC information. 

The same is true -- 

MR. FOLLENSBEE: Was there a comparable analysis that 

also brought in average minutes per lines to see what that 

produced? 

MR. STARKEY: The next one does something like that, 

because that is also -- because there are a number of different 

ways to generate scale, which is a good point. Lines within a 

given network, and then also if you have some very active 

lines, then you can at least generate -- you don't generate 

scale on your loop and transport network that way, necessarily, 

but you certainly do in your switched network because you have 
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jot more minutes on your switch. 

So what we did is we took the switches for those same 

:arriers in those same areas, the data source here -- and in 

:he white paper it is all defined and rolled out, but the data 

jource here, we had to use publicly available dialed equipment 

ninutes for the ILECs. We didn't have criteria information 

:here. We did have the actual proprietary information for the 

:LECs. But the notion is always that CLECs put switches in 

rery differently. They put switches in sort of regionally, 

2xtend transport and sort of the long loop method out to 

:olios, aggregate them on, get them on the switches. And the 

lotion has always sort of -- the public opinion, I guess, has 

ilways sort of been that by doing that they are able to achieve 

:he same economies on a given switch as an ILEC. An ILEC has 

nore switches, a CLEC has fewer switches. 

And to some extent you can see that CLECs are able to 

2atch up with some of the disparity. The difference isn't as 

iramatic on the switch side, but it is still pretty dramatic. 

\t best they have about a 60 percent utilization when compared 

:o the ILEC on those switches, even when they have deployed 

:hem regionally, and that doesn't account for the fact that 

:hey spent a whole lot of money on those loops and transport to 

Jet that same sort of efficiency. 

MR. DOWDS: Just to clarify. This is Dave Dowds, you 

;aid 60 percent. Is that 60 percent utilization on the soft 
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ditch or 60 percent of the ILEC's utilization? 

MR. STARKEY: It is the second. If you assume 

hat -- let's assume that, on average, the ILEC has an 

0 percent fill on its switch, then the CLEC bill is 60 percent 

f that. 

MR. DOWDS: Okay. To make sure I understood. 

MR. STARKEY: So as you can see here -- and your 

oint is a good one that that does differ. The difference, the 

ubstantial difference is different -- incremental 

ifference -- when you look at the loop network versus the 

witching network. We are able to gain in some of those 

fficiencies on the switching side, but not nearly to the 

xtent to be comparable. 

And then you get into the other factors of we pay 

ometimes twice as much for our switches as they do and that 

ind of thing. Okay. Actually that's my last slide before we 

o to the questions. 

MR. DOWDS: Let's go ahead and break until 1:OO 

'clock. We have some rabbits to chase. When we come back, 

ompSouth, why don't you resume with your response and 

uestions and then I would encourage all other parties to weiG 

n on their views at that time. 

Also, there's copies of the sign-up sheet here, those 

rho desire -- 

UNIDENTIFIED SPEAKER: You said 1 : O O  o'clock? 
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MR. DOWDS: One o'clock. All right. We will break 

.ntil 1:00 o'clock. 

(Lunch recess. ) 

MR. DOWDS: Do you want to start? 

MS. KAUFMAN: I think so. 

MR. DOWDS: We are going to go issue-by-issue on the 

.welve questions. 

(Inaudible discussion.) 

MR. STARKEY: I will try to keep it short. I know we 

robably look a little bit more time on that original 

Iresentation than we intended, so I will try to make our 

nitial responses pretty quick. 

The first question is what are the key factors that 

!LECs consider when determining how to set their access 

iharges. I think the primary point is they set them very much 

.ike other carriers do in other parts of the market. They look 

mound and see what their competitors are charging. They 

mderstand where their rates fit in respect to that. They 

.nalyze the extent to which, sort of, what is achievable with 

.hose rates, what is collectible with those rates, and then 

.hey throw them out in the marketplace. From time to time they 

ihange . 

In terms of our last point, CLECs don't typically 

indertake what we in regulatory sort of think as the TSLRIC 

:tudies to determine the cost-based rate nature. They sort of 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

et them more as a market dynamic. 

MR. DOWDS: Anyone else that would like to 

he question. 

MR. PRICE: This is Don Price for Verizon. 

enerally agree with the points Mr. Starkey made. I 

ossibly one other factor that at least some CLECs t 

8 3  

respond to 

I think I 

think 

ke into 

ccount in setting the rates is the fact that once those rates 

re set, that basically IXCs for the most part have no choice 

ut to pay those rates for the traffic they terminate to the 

LEC . 

UNIDENTIFIED SPEAKER: And is that Verizon as the 

LEC or the CLEC speaking? 

MR. PRICE: Well, I'm here on behalf of all the 

'erizon companies, but I was talking about our view as to 

actors that CLECs take into account. 

UNIDENTIFIED SPEAKER: All right. Because Verizon is 

CLEC as well. 

MR. PRICE: That is exactly right. 

MS. BERLIN: So does Verizon ever have the ability 

o -- ever pay less than the tariffed price to any CLEC, as far 

s you know? 

MR. PRICE: I'm not aware of any circumstances where 

'erizon does pay less than the tariffed rates, although the 

[uestion sort of raises an interesting point, because at some 

uncture, and I don't think we're anywhere near that point in 
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erms of history, timing, dynamic in the marketplace, a lot of 

he factors that you talked about this morning, it may well be 

hat the industry could move to a place where negotiated rates 

ould be the norm. 

MS. BERLIN: Does Verizon negotiate rates today? 

MR. DOWDS: Excuse me. This is Dave Dowds. Did you 

dentify yourself? 

MS. BERLIN: I'm so sorry. Susan Berlin with NuVox. 

oes Verizon have any such agreements in place today? Does 

erizon always invariably pay the tariffed rate, or does it 

ometimes insist on negotiated agreements? 

M R .  PRICE: My understanding today is that the only 

tates that we have any negotiated agreements in are states 

hat expressly permit those in their statute. For the most 

art, I would say the answer is no. 

MR. FOLLENSBEE: This is Greg Follensbee from AT&T. 

mean, I would agree with Mr. Starkey's comments that that is 

enerally how a CLEC would set its rates. Usually the first 

#ne in the market is kind of what the rates have been set, and 

hen a lot of times other CLECs will come in and look at those 

ates and either mirror them, they may make changes. I have 

.oticed in a lot of cases that CLECs when they introduce a rate 

n one market, they may use that same rate throughout the whole 

.tate, so they basically have one statewide rate that they are 

,barging. It normally implies a freeze (phonetic) of billing 
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n a lot of cases. 

MR. FEIL: This is Matt Feil with Akerman Senterfitt. 

o 1s it the case that the AT&T CLEC has a statewide tariff 

ate rather than differentiating by other geographic factors, 

f you know? 

MR. FOLLENSBEE: It does in Florida. I can't speak 

o other states, but for Florida, the rate we charge is -- with 

ome assumptions of are you going through a tandem or using 

edicated transport kind of things, that the rates are the same 

or at least the three largest ILECs. So from what I can tell, 

he rates are the same throughout the whole state. 

MR. FEIL: And for clarification, what Mike said, how 

'LEC rates are set, the same is true for the AT&T CLEC? 

MR. FOLLENSBEE: Yes, because at the time the AT&T 

'LEC set the rates it was by itself a CLEC. It wasn't, at that 

ime, owned by an ILEC. Now, I can tell you as a result of 

hat, we actually have rates under the ILEC rates in this state 

ihich may be an anomaly that probably doesn't exist for any 

Ither CLEC. 

MR. FEIL: You mean under the ILEC -- 

MR. FOLLENSBEE: Our rates in Verizon territory are 

ower than what they charge in the marketplace, because we have 

ised the statewide rate. I don't think any other CLEC can make 

hat representation. 

MR. FEIL: Well, I don't know about that, but 
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:mbarq's rates are probably the highest of the three. 

MR. FOLLENSBEE: No, actually Verizon's are the 

iighest. 

(Simultaneous conversation.) 

MR. FEIL: -- since the step down. 

MR. FOLLENSBEE: Yes. 

MR. FEIL: There may be some that are lower than 

ier i z on. 

MR. WWDS: Anyone else care to respond? Hearing 

lone. 

MR. STARKEY: Question 2. Are the access rates being 

:harged by Florida's CLECs cost-based? I guess I would start 

)n this one by -- being a witness, we always have to ask a 

pestion when you're asked a question, and my question here 

Y-ould be what do you mean by cost-based. If we are saying was 

i cost study done, was a determinable margin determined and 

:hen a rate was set? Most likely not. If we're saying are 

:hey above cost from the perspective of, you know, you can't 

:harge below cost under most statutes, most likely. But the 

iottom line is that CLECs generally don't do cost studies 

issociated with their rates, switched access rates or really 

iny rates, because they use the process I described earlier. 

'hey sort of gauge the marketplace to understand what they are 

joing to be able to recover and they assess their rates 

iccordingly. So I would say no, if your definition of 
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cost-based is if there is this sort of regimented cost study 

lotion, and I would say most likely if the question is are they 

Ibove cost at their current levels, or at least exceeding their 

incremental cost. The other question then becomes what do you 

nean by cost, but that is a really long road. 

Prices set by CLECs -- well, we have already talked 

2bout that second bullet point. I think the third bullet point 

you sort of have to recognize which is, you know, CLECs have 

capital employed. They are attempting to attract capital, they 

w e  attempting to generate profits for their shareholders, and 

so they sort of take their overall revenue stream related to 

their overall cost structure and try to generate a profit. 

Yost of them don't achieve that in most circumstances. But all 

the rates are sort of set around that common objective and it's 

3 factor that goes in. 

So to the extent -- and I think the point there is to 

the extent that if benchmarking came into play, for example, 

2nd a chunk of revenue went away, it would have to be recovered 

somewhere else or they would go out of business kind of notion. 

That's, I think, back to the notion of when ILECs faced this in 

the past there was almost always an offsetting corresponding 

revenue recovery mechanism. I don't think we are suggesting 

that here, we are simply saying that, again, there is not a 

sroblem to fix. 

And we have obviously made the last point over and 
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wer again. Our costs are different, so their rates would not 

)e compensatory. 

MR. DOWDS: Comments? 

MR. PRICE: Mike, if I could, Don Price with Verizon. 

rust a question about your general observation about CLECs 

-ates being set, and I'm not going to paraphrase, but I think 

?hat I heard you say is that your sense is that the CLEC rates 

IS they are today are not below cost. 

MR. STARKEY: I don't know that to be the case, and I 

.hink what I said was most likely, and I think that is probably 

.rue. I think most likely they are not below cost today. Now, 

:hat is not a rate-by-rate analysis, that is just as a general 

latter I would expect that they are not. 

MR. PRICE: And just to follow up, when you say as a 

jeneral matter, you are talking about all the rates that they 

:harge, both on the wholesale and the retail side collectively, 

)r are you specifically talking about access? 

MR. STARKEY: I was talking about access in that 

respect. 

MR. PRICE: Okay. 

MS. SIMMONS: Sally Simmons. I have a question 

lor kind of the CLEC community. I'm wondering when you go 

ibout your rate setting, do you tend to look at the retail 

rates first and kind of then back in the access rates, or if 

rou could comment on that, I would appreciate it. 
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M R .  STARKEY: Maybe I will start with that and then 

,ou guys can add what you think. Because one of the things 

hat we have done in the past is help CLECs set rates. Sort of 

Lo market research and analysis to understand where rates 

:hould be set and then go in and help and sort of rationalize 

rom our perspective some of their rate setting. 

And like I say, no, it is not a catch-all. I mean, 

tot our perspective, it never has. If the notion is that you 

:ort of set all of your rates and then what's left goes into 

;witched access, no, that is not the way it works. Normally, 

he way it works, as I described earlier, sort of for the 

;ervices that you offer, you analyze the market and understand 

There the other rates in the market are and sort of set your 

-ates accordingly based on your internal risk/reward situation 

)f what you think you can collect versus what you charge and 

low you think the market -- whether you will be attracting that 

:ompetition if you set your rates too high. Will you make 

.ourself a target for additional competition, those kinds of 

.ssues. But, no, not a catch-all. 

MS. CASWELL: Kim Caswell with Verizon. If CLECs 

lon't know what the costs of providing access are, then how can 

rou allege that the benchmark rates would not be compensatory? 

MR. STARKEY: Let me break that in two pieces. 

MS. CASVJELL: Yes. 

M R .  STARKEY: When we talk about costs, I think we 
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ave to be aware of the fact that regulators look at costs 

ifferently than business operators often look at costs. Costs 

hen you are typically running a business, and I'm telling most 

f you things you already know, but costs when you typically 

un a business aren't incremental in nature. They are capital 

n nature. I've got to expend so much capital, I have to incur 

o much expense to produce my products, all right. It's not 

ormally on a product-by-product basis until you get into more 

ophisticated firms. 

when we talk as regulators about -- or as the 

egulatory community, I guess, about costs, we generally mean 

ither a fully distributed cost or an economic cost, TSLRIC 

ost. TSLRIC from many perspectives means nothing to a 

~usiness operator. So whenever we are talking about them being 

'SLRIC-based, we are really talking about economic efficiency. 

rom a regulatory perspective, we want rates that sort of tend 

oward their economic costs. 

So while it may mean something to us, it probably 

oesn't really mean anything to the people who run the 

usiness. Where I'm sort of going with that is this notion 

hat when you benchmark, we do -- at QSI, we do do TSLRIC cost 

tudies, both for CLECs, we have seen them for ILECs, we sort 

If understand where those levels are. I think it is 

emonstrable that if someone says you must charge, let's say 

he interstate, at the interstate level where in most cases w e  
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ire forced to charge about double aught four, double aught 

-1ve. I can demonstrate, and we have in places that that 

iouble aught four and double aught five does not recover the 

mcremental cost, the economic cost of the CLEC who's providing 

-hose services. And I would say the same thing here. When you 

;tart to -- and it depends on the rate you are benchmarking to 

7ersus the CLEC in question, but as a general notion, I don't 

ielieve the ILECs rates would be compensatory to the CLEC. 

. .  

MS. CASWELL: But just so I understand your notion of 

:ost from a business perspective, you look at your costs on a 

:otal company basis of providing your complete (inaudible) 

;ervices, whatever they may be, and then you just somehow 

illocate cost recovery to the particular parts of that 

xsiness? 

MR. STARKEY: Let me give you an example. We went 

into a company a couple of years ago and they wanted us to 

xild a TSLRIC cost study associated with their switched-based 

services, all right. And the way we normally do that is we go 

in, we gather an enormous amount of information, expense 

information, investment information, network topology 

information to try to understand how their business works. 

When we had finally compiled that and understood that 

Eor each minute of use their incremental capacity cost 

3ssociated with additional trunking, additional switching, 

idditional expense associated with manpower to run the 
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business, was more than the rates they were currently charging. 

They didn't know that, because they were looking at the 

business (inaudible) for each new trunk it cost me X, for each 

new switch module it cost me Y. But they had never broken that 

down on a per minute of use basis to understand for each unit I 

sell, my incremental cost is X, Y, or Z. They hadn't done that 

analysis because they were running the business, as most people 

yliould, based on the notion of when I have to expend capital, I 

yliant to make sure as a general sense I'm recovering that 

capital, and their analysis just wasn't as specific to that per 

minute of use. 

MR. WWDS: Further comments on that? Questions? 

MR. STARKEY: Number 3, should Florida's CLECs be 

allowed to set their intrastate access charge rates at any 

level they choose? Should their cost to provide access service 

be considered? We sort of start by saying the Commission 

should refrain from price regulating CLEC exchange access 

rates, and we think that is true, but it doesn't really answer 

the question. 

I think the answer to the question is both yes and 

no. From a regulatory perspective, I think they should be 

allowed to charge the rates that they choose through this 

process that they use today to set them. Does that mean they 

can choose any rate they want? No, it doesn't. I think it 

means that they have to consider these various forces that 
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impact them, i.e., are they going to be attracting additional 

3ttention to their particular customer base? Are they going to 

become a more likely competitive target? Are they going to 

stand out from rates that exist across the industry? Those 

kind of things. 

There certainly are disciplines that exist on them 

today. I think I will say one other thing here that -- let's 

take the interstate jurisdiction, because we know what has 

happened over the last few years when they benchmarked it. If 

the FCC had not benchmarked rates at the interstate level -- in 

3 lot of cases, by the way, interstate traffic is larger than 

intrastate traffic. If they hadn't benchmarked those, I think 

Ne would see a very different market today. I think the market 

dould have responded enforcing discipline here and there with 

respect to how these prices are set. But because there was 

regulatory intervention with benchmarking them to the ILEC 

rates, that market development never happened, okay. 

So from this perspective at the intrastate level we 

don't want to see the same thing happen. If the market were 

reacting, and I think now because the interstate market was so 

big and it was sort of taken care of from the large IXC 

perspective associated with the interstate rates, they didn't 

really manipulate the market and discipline it the way they 

atherwise would have. I think we still see some of that at the 

ILEC on the intrastate side. But if the market is left to 
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. .  -1gure some of this stuff out, it will figure it out. And 

:LECs are disciplined in that respect in many ways, so they 

ion't have this ability to just set whatever rate they want to. 

And, again, at the last there we make the point, and 

C think it is kind of the point I am making now, which is that 

t f  there was an ability to pass costs through to the end user 

Zhrough deaveraged toll rates, as an example, a broader 

tnterpretation of 254(g) at the interstate side and none at the 

tntrastate side, then certainly I think more discipline would 

,e brought to bear. 

MR. DOWDS: Dave Dowds, again. Do you think that 

leaveraged intrastate toll rates would be sellable in the 

narket? Would consumers rebel from that? 

MR. STARKEY: Let me answer the first question first. 

les, I think it would be sellable on the market as long as 

:he -- because you don't have to deaverage them. I mean, you 

:an still average them, it is just that likely the price of an 

merage flat rate is going to be higher than the price of a 

ieaveraged, because it is going to have to take into account 

111 of this insurance we talked about earlier. Like I need to 

nsure that if they call into here that is it here; if they 

-all into this particular region, it is higher cost, and I need 

:o account for that. 

I think you would have -- what you would end up with 

is what you end up with in most markets. If you want flat 
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rate, if you want the security as a consumer of knowing no 

natter who I call it is going to cost me the same thing, your 

rate is going to be a little higher. If you are willing to 

take a little risk and determine it on a call-by-call basis, 

the rates are probably going to be a little lower and then your 

calling pattern is going to discern which one is cheaper for 

you, more economical over the long-run. 

So I don't think the market would reject it. I don't 

think the market has rejected it. Look at the long distance 

narket at the interstate level. It is not all flat rate. My 

mother, for example, makes very few phone calls. It makes no 

sense for her to be on a flat rate plan. She loses money that 

day. So she still pays a rate per toll call. Those options 

exist in the marketplace for a reason because consumers have 

different calling patterns and different demands, and in my 

mind that is the way it is supposed to happen. 

MR. FOLLENSBEE: This is Greg Follensbee with AT&T. 

I don't think I would -- I don't agree with him for this 

reason. I don't think there is any practical way an IXC could 

tell to a customer if you call this customer the cost is going 

to be this, if you call that customer the cost is going to be 

that, not only because of the ability to do that in realtime, 

but because customers can switch providers and, therefore, you 

are constantly saying, well, yes, your cost last week was this, 

but today it is that. 
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On the terminating side there is no practical way to 

ell an originating customer I'm going to charge you a 

ifferent rate depending on who you call. You couldn't quote 

hem a rate on that, you couldn't estimate a rate on that, you 

fnly know it is going happen after they have dialed the digits 

o call some customer. 

So, I mean, on the originating side there might be a 

ray to discipline by deaveraging, but there is no way on the 

.erminating side to do that. 

MS. BERLIN: I don't -- I'm sorry. 

MR. FOLLENSBEE: Go ahead, Susan. 

MR. WWDS: Identify yourself, please. 

MS. BERLIN: Susan Berlin with NuVox. I worked for 

IC1 customer service in 1989, and I remember I would rate calls 

Tor people because there was much more deaveraging back then. 

'eople would say, well, if I called so-and-so, how much is that 

roing to be per minute, and I could look it up. If I called 

;o-and-so, how much is that going to be a minute, because there 

?as such a variability. I mean, things have gotten much more 

iormalized due to the Telecom Act, I guess, and other forces 

ind the people's desire for simplicity. But certainly if the 

:apability was there then it is certainly there now. 

In calling different countries you can see the rates 

Ire vastly different depending on the terminating rate. You 

mow, if you want to call Bangladesh it is going to be a lot 
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per minute; but if you call, you know, Canada, it is not. 

MR. FOLLENSBEE: Susan, this is Greg. I don't 

disagree if I did it company-wide to a country, sure, because 

it is the same rate going anywhere in that country. But I have 

a hard time believing Verizon had the ability to say you are 

going to call this customer in Jacksonville at this price and 

you are going to call that customer in Jacksonville for that 

price. I don't believe they ever had that capability to say 

because of who was serving that customer I can tell you what it 

is going to cost me so I can charge you in the same city. 

Now, the question is can you say if you call 

Jacksonville I'm going to blend all the rates of the CLECs 

together, and so if you call a CLEC customer assist rate, again 

the issue you are going to have is can you do it that way when 

the next day the customer switches to something else and it 

isn't that. I'm just saying on the terminating side there is 

no way an IXC can really discipline the marketplace because 

they have no control on the terminating side as to who the 

originating customer is calling. 

The FCC won't allow us to block the traffic, and I 

guarantee this Commission won't allow us to block the traffic, 

so I'm having a hard time understanding how to discipline the 

market on the terminating side. 

MR. STARKEY: And I guess I would respond to that in 

this way, the extent to which IXCs can perfectly identify and 
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)ass through the cost to an individual caller as potentially 

hey move from one provider to another is really a technology 

[uestion for which I don't know the answer. We know that each 

,onsumer's telephone number is identifiable by carrier who 

,erves them through number portability and other means, the 

,ERG and others. So, I mean, there is a mechanical method by 

rhich to identify a telephone number and identify who serves 

hat customer. Whether that can be perfectly integrated into a 

)illing system is beyond my expertise. I don't know. 

But the bottom line is that even if not perfect, 

.here certainly are ways and ways that have been implemented in 

:he past associated with showing the customer -- and, by the 

ray, I'm not asking the IXCs to discipline the marketplace. 

?he only people that can discipline the marketplace are the 

xstomers, the people who ultimately pay the bills. So what we 

ieed to do is give them the information necessary. A_nd to the 

:xtent it is not perfect, then, well, it is like every other 

iarket we work in, right? Nowhere do we have perfect 

nformation. What we have is attempts to identify information 

:o give the proper price signals. 

Here we are talking about perhaps it is that -- 

)erhaps there is a three-tiered rate structure as we talked 

(bout earlier. We know when we work with clients who buy large 

rolumes of long distance, we know they pay at least two 

iifferent rates. We know they pay a rate for the RBOC 
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territories and we know they pay a rate for the small IC0 

territories, the Tier-2. Perhaps there is a third. A CLEC 

tier, or something like that. I don't know. I am not a 

marketing expert, but I know that there are those people out 

there and they are already coping with this problem and will 

cope with it further if regulatory intervention doesn't sort of 

quote, unquote, solve the problem where we don't even think 

there is a problem. 

MR. PRICE: This is Don Price with Verizon. I will 

venture a somewhat informed opinion on the question of the LERG 

and the ability to identify, because, yes, carriers do rely 

on -- and LERG, by the way, is an acronym, Local Exchange 

Routing Guide, and carriers do rely on that for determining how 

to get a call to the point where it can be completed. What 

carriers don't rely on as part of that process is any 

intelligence as to the rates that those carriers charge, and 

trying to integrate that into what today is an instantaneous 

set of computerized decisions would be, in my view, extremely 

burdensome and unnecessary. I mean, it's a solution in search 

of a problem, I think. 

MR. STARKEY: Well, I couldn't agree more. We don't 

think there is a problem, either. I guess what I would say, 

though, with respect to the complexity is, yes, it might be 

complex, I don't know, but if you look at -- there are people 

who exist in the industry -- sorry, I couldn't help you. 
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UNIDENTIFIED SPEAKER: Cheap shot. 

MR. STARKEY: It's the witness coming out, you know, 

you have always got to push back. 

If you look at the industry there are people out 

there who perform least-cost routing in the long distance 

industry, and what they do basically is force smaller carriers 

to buy in bulk. If somebody is cheaper by the day, by the 

hour, by the territory you terminate it to, they have these 

enormous rate tables and they know exactly if you make a call 

during this particular minute of the day to this particular 

region who's the cheapest, okay. And that's their business. 

And people buy traffic from them, or buy capacity from them so 

that they will always get the cheapest minute wherever it goes. 

If that exists in the marketplace, then certainly the 

ability of a carrier to do the same thing on its billing side 

could exist in the marketplace. Is it easy? Probably not, but 

markets aren't easy. The notion is is it possible and could it 

be used to discipline the marketplace and we think it could. 

MR. HATCH: Are you contemplating building a billing 

table for an end-use customer that has an entire laundry list 

of all the CLECs with all their relevant access rates within 

the state and within the country? 

MR. STARKEY: No, because -- well, I don't 

contemplate anything, really, other than the market doing what 

it does, which is find the best solution for the customers that 
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hey have. And today we don't do that, nor do we have to do 

hat, because as, I think, Commissioner Roth said, the notion 

ere is that IXCs -- and, by the way, the CLECs are also IXCs 

n some circumstances, so what we are talking about here is 

ong distance providers who have a certain set of costs out 

ere that vary based upon different variables. 

It is completely common for them to take on the role 

#f simplifying that for their own customers, right? So they 

lo, okay, 10 percent of my traffic goes here, 5 percent of my 

raffic goes there, and they determine a flat rate that helps 

hem be compensatory across that traffic. And as the traffic 

low changes, then perhaps their rate changes. 

This notion that it has to be a perfect scenario is, 

n my mind, sort of a fallacy. It doesn't have to be perfect. 

t's never perfect in the marketplace. But the concept of 

orcing customers to pay for the cost they generate is the 

undamental nature of the market, and that is what we all do as 

mterprises in the market. To say it's hard doesn't get us out 

)f the need to do it. 

MR. DOWDS: Anyone else? Anyone? 

MR. NELSON: Comments for Mike or just comments 

renerally? 

MR. WWDS: All of the above. 

MR. NELSON: I just have one or two briefly. This is 

Ioug Nelson on behalf of Sprint-Nextel. Sprint-Nextel just 
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,ants to point out what we consider to be the elephant in the 

oom today, Florida's inordinately high ILEC intrastate 

,witched access rates. The Florida ILEC rates are among the 

lighest in the nation indisputably, and they include large 

ionopoly era subsidies that are both anticompetitive -- that 

xe anticompetitive and that in maintaining those rates the 

LECs are engagidg in activities that are unfair and harmful to 

:ompetition pursuant to Section 364, Florida Statutes. 

What's happening here today, I think, is the largest 

'XCs in the state, who are also the largest ILECs in the state, 

.re asking the Commission to lower CLEC switched access rates 

.n order to increase their margins. And they are also asking 

.he Commission to ignore and allow them to continue to maintain 

.heir own ILEC switched rates and retain the subsidies that I 

ust discussed. 

And, incidentally, they are simultaneously seeking 

leregulation in various places on the basis of the presence of 

:ompetition. In Sprint-Nextel's opinion there is no place in a 

:ompetitive market for one competitor to be subsidized by 

mother. And all competitors in a competitive market, 

mcluding ILECs, should recover the full costs of providing the 

;ervices directly from their end users across their full 

:pectrum of services. 

Now, what we are asking the Commission to do is 

?xpand this proceeding to include ILEC access rates. And one 
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c fashion is to 

order parity with ILEC interstate rates, and that's what we 

suggest the Commission does. 

Just very briefly, and then I will get to the 

questions. Just to put on the record the magnitude of what we 

are talking about here, the lowest of the large ILEC rates in 

Florida is about a penny and a half as a composite rate. The 

other major ILECs are considerably higher, two and a half 

cents, 3.3 cents, 5.9 cents. AT&T's rates in Florida are the 

highest in any of its legacy BellSouth territory. And what we 

should do, I think, today is when we listen to the answers to 

these questions asked about CLEC access rates, and particularly 

looking at what AT&T filed before this workshop, is ask the 

question why the arguments AT&T makes do not also apply to ILEC 

rates. 

In answer to Question 4, it's true also that ILEC 

access rates are an irrational outcome in a competitive market. 

And to use AT&T's words, they continue to put IXCs and other 

LECs, and I would argue wireless providers who are not 

3ffiliated with ILECs, at a competitive disadvantage because, 

3f course, the ILECs have bottleneck control over access to 

each of their end users, as well. 

In answer to Question 5, just reviewing AT&T's 

response, the market for ILEC access is not competitive, 

zither, and that has been discussed some this morning. IXCs 
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nd wireless providers can't reject high ILEC rates for the 

ame reason AT&T gives that they cannot reject CLEC rates. And 

LECs' competitors have the same problem passing through ILEC 

ates in a transparent fashion that AT&T points out. In fact, 

XCs in this state are prohibited from assessing access 

ecovery fees. 

Going on to Question 9, the Commission has the same 

'road statutory authority to prevent ILEC activities that are 

nfair and harmful to competition pursuant to Section 364.01, 

'aragraph 4. And to the extent the Commission determines that 

'xcessive levels of ILEC rates to be unfair and harmful to 

ompetition, the Commission may assert authority over ILEC 

witched access rates. 

And, finally, in response to Question 11, lowering 

LEC rates would also have minimal impact on the ILECs who are 

.ble to fully recover the costs of providing the services from 

he full spectrum of services they provide to consumers. The 

LECs are offering you services, and their average revenue per 

.nit, or RPU, is growing dramatically. Verizon in its first 

[uarter earnings report reported a 9.6 percent increase in RPU, 

.nd broadband and video revenue was up 56 percent. In its 

irst quarter earning report, AT&T reported average revenue per 

primary line being up 5.6 percent, quote, unquote, continuing 

.rends in recent quarters. 

. .  

It is clear that the subsidies that the ILECs are 
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:xpecting the Commission to retain in perpetuity are not 

rarranted in a competitive market and certainly are not 

.ecessary to subsidize the services in today's market. So, 

.gain, our position is that you can't ignore the elephant in 

.he room. If you are going to address this, the first step is 

:o look at ILEC access rates, look at what some of the other 

:tates in the south, perhaps, and in other states have done, 

md a good way to get toward cost and to rationalize the market 

.s to require them to set them in parity with interstate 

.ights. 

MR. DOWDS: Dave Dowds. It sounds to me as though 

rou are advocating for elimination of intercarrier 

:ompensation. or at least zeroing out access charges and 

-ecovering the revenue requirements from other -- the full 

)anoply of services or however you phrased it. Am I hearing 

:hat correctly? 

M F l .  NELSON: Well, what I'm advocating is we are 

idvocating the elimination of subsidies. You know, I mean, in 

:he competitive market a carrier has got to recover its costs 

.n providing service from its own customers. You can't expect 

.ts competitors to come in and pay them a subsidy that's left 

mer from the days when we had regulated monopolies, when there 

gas a basis for supporting the local market -- (Inaudible). 
MR. DOWDS: So you are essentially saying that there 

ire certain ILEC services that are unmentioned at the present 
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:ime that are priced below cost, and they are thus being 

;ubsidized by above cost access rates. I'm just trying to 

inderstand what you are saying. 

MR. NELSON: I'm saying they didn't recover the full 

:ost of providing the services from their end user customers. 

'heir RPU is going up and so -- 

MR. DOWDS: They are not providing access to their 

?nd user customers, they are providing it to IXCs, aren't they? 

MR. NELSON: Well, access is a subsidy traditionally 

:o support upkeep of the network that provide services to end 

isers, and therein lies the problems. They can collect all of 

:hose fees from their end users essentially. 

MR. DOWDS: And they shouldn't. 

MR. NELSON: And they shouldn't receive a subsidy. 

MR. DOWDS: So you are advocating bill and keep? 

MR. NELSON: I don't know if I would say that. I'm 

idvocating elimination of the subsidies. I mean, bill and keep 

.s a great ultimate goal, I think, absolutely. 

MR. WWDS: So you're not going to bill and keep yet, 

)ut you are advocating pricing at TSLRIC or something like that 

'or access rates? I'm just trying to pin you down. What do 

IOU want? 

MR. NELSON: Yes, well, pin me down. What I'm 

idvocating is what I said, which is in order to go toward 

:osts, which is where, you know, people have discussed earlier 
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oday where rates should go and where AT&T said it would 

onsider heading towards, that the first step to doing that -- 

nd when you asked about bill and keep and you asked about, you 

now, if we performed intercarrier compensation, people pointed 

but and it is very true that there is a proceeding going at the 

'CC. There's a lot of work to be done. What I say is take the 

irst step. Get to the rational level that approaches cost and 

ddress the element of the ILEC rates. 

MR. DOWDS: Which we have tried to do at this 

'omission for many years. (Inaudible.) 

MR. NELSON: But I would maintain that you have the 

urisdiction to do that. 

MR. DOWDS: That I would defer to the lawyers. 

MR. HATCH: Coward. 

MR. DOWDS: I'm not playing lawyer today. 

MFl. HATCH: Today. 

MS. SIMMONS: I've got to ask a follow-up question. 

;ally Simmons. 

Doug, I'm just curious, how do you envision this 

iappening, what you are suggesting from the standpoint of the 

'lorida Statutes? I'm a little confused, because the 

-ebalancing stature, 364.164, was repealed. How do you -- and 

rou are saying you believe the Commission would have authority. 

:an you explain some of your rationale, how you think the 

:ommission would have authority? 
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MR. NELSON: Well, for the same reason AT&T has 

proposed jurisdiction over, you know, CLEC access rates. 

Network access services are capped for three years pursuant to 

legislation last year. It doesn't mean you cannot lower it, 

particularly in the context of your charge to exercise 

exclusive jurisdiction under 364.014(c), (g), and (i), I think. 

You should ensure that monopoly services provided by 

telecommunications companies are subject to an effective price 

rate and service regulation and ensure providers of telecom 

services are treated fairly by preventing anticompetitive 

behavior and eliminating unnecessary regulatory constraint, and 

continue this historical, what is a surrogate for competition 

for monopoly services provided by the local exchange companies. 

MS. SIMMONS: I guess a follow-up question. You 

don't see the price regulation statute, 364.051, causing any 

concern? Is it your concept that you are advocating 

elimination of the subsidies in the access charges, but not 

allowing -- I'm trying to figure out how the ILECs would be 

able to offset that in any fashion. They are pretty limited in 

terms of -- well, they're at least somewhat limited in terms of 

what they can do with their retail rates. 

Do you believe that's a nonissue, the fact that they 

might have some constraint in terms of what they can do with 

their retail rates, particularly their basic rates? 

MR. NELSON: Like I said, the ability to recover over 
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he full spectrum of services they offer. They offer 

elevision service now. They offer Internet service. They 

'ffer any number of services, regulated and nonregulated. And 

.s a policy matter, they don't need that subsidy anymore. 

MS. SIMMONS: You are just saying that they can make 

t up elsewhere, even if it is not in the regulated arena? 

MR. NELSON: 'Yes, absolutely. And, you know, I think 

'ou have to look at -- I mean, that .051 that you are citing, 

ihich I guess exempts them from . 0 5  rate setting authority is 

lssentially saying (inaudible) rate of return LECs anymore and 

hey shouldn't be regulated as such. They have a price cap on 

hem. But you still have an obligation to prevent monopoly 

.nticompetitive behaviors under a separate portion of the Act, 

ssentially. 

MS. SIMMONS: Well, in your mind, it isn't really 

iaterial that the I L E C s  would be limited in terms of what they 

iould do to increase basic rates because they -- 

MR. NELSON: Well, they are free to describe how they 

.hink they are limited, but I don't see that as an impediment 

.t all. 

MS. SIMMONS: I mean, they can only increase their 

)asic rates once in a 12-month period as the GDP (inaudible) 

)ne percent. 

MR. NELSON: Right. 

MS. SIMMONS: Okay. And you don't think the 
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Commission should be concerned about that? Okay. 

MR. FOLLENSBEE: This is Greg Follensbee with AT&T. 

I mean, I am kind of in the horns of a dilemma. I actually 

agree with what Doug is saying is what the outcome should be. 

I don't agree with some of his rationale as to why it should 

occur. If this Commission would find that it could investigate 

ILEC rates, we would wholeheartedly support what he's saying to 

do that, as well. 

I will take exception with the idea that he thinks we 

should have new services that have never subsidized the service 

all of a sudden absorb that. We firmly believe that any 

services that are being subsidized ought to be what you ought 

to be able to freely market and price that. But Ms. Simmons 

has correctly pointed out that we are price constrained today, 

which does limit our ability to put the costs where the costs 

probably are being incurred to be able to shift the access 

somewhere else. 

So, I mean, we endorse what you're saying. We think 

if this Commission finds it can investigate the ILEC rates and 

thinks that there is some ability for them to allow us to 

recover those costs through the rates we charge that the 

statute gives us other things, we will whole-heartedly endorse 

the investigation. Unfortunately, I think you are going to 

find the price caps that exist are a regulatory constraint. If 

you want to endorse legislation to change that, I think we 
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rould wholeheartedly support it. I question would the CLECs -- 

would hope they would endorse it, as well, if they are saying 

hat is a regulatory barrier to allowing the competitive 

iarketplace to work better. 

MR. NELSON: Well, I just think in a competitive 

iarketplace you have to -- I mean, you are admitting that what 

'ou consider the present statutory constraints to be are not 

ationale in today's world.  You are saying we would love to do 

t. We would love to give up this money, but, darn it, we are 

ust not allowed to. Sorry, we have to collect it. 

I would say a few things there. One, nothing 

irohibits you voluntarily from doing that. Essentially putting 

,our money where your mouth is with respect to reductions in 

lccess rates. And, secondly, I would say, you know, although 

here appears to be a conventional interpretation of the 

;tatUte out there that has gotten a lot of -- you know, has 

)een interpreted in that fashion for many years, there are 

ither ways to look at things, and I think you have to look at 

he statute as being flexible to accommodate these 

*ircumstances. 

MR. DOWDS: Others? 

MR. STARKEY: Okay. We're on 4 ?  Right. 

Are Florida consumers harmed by CLECs charging access 

'ates that are in excess of those charged by the ILEC in the 

rea in which they compete? Are there other adverse effects? 
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I think, first, I would say I don't think they are 

harmed, but even if they were harmed it wouldn't be because the 

rates are different. That wouldn't be the result of the harm, 

even if there were harm. 

As we showed earlier, there is really no rationale, 

at least economic rationale to the existing ILECs rates that 

nakes them a better benchmark than any other. So, I mean, to 

the extent the question is would they be harmed because we 

don't charge the same rates they do, no, not at all. And I 

think that's what my slide says. I hope so. 

And I guess here we sort of saw this as a threshold 

issue for those who are advocating benchmarking. It's sort of 

that three-step process. Let's first see if there is a 

problem. If there is a problem, what is the impact? If you 

can show us an impact on end user customers that would be 

solved by benchmarking, then perhaps we would have a more 

straight on debate, but we don't think there is one. We don't 

think anyone has shown one. It's difficult to prove a 

negative. 

MR. DOWDS: Others? 

MFl. PRICE: Yes, Don Price from Verizon. I 

respectfully disagree with Mr. Starkey on this. 

Notwithstanding the presentation that we heard this morning, it 

is a fact that from the IXC perspective, once the caller hands 

that call off to us, there is no ability to avoid the rates 
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:hat are charged at the terminating end by a CLEC that charges 

-ates in excess of the ILEC. I mean, it's that simple. And 

)ecause of that, the effect we think is they have the effect of 

:ransferring costs from the CLEC's customers to other carriers' 

xstomers. And I can't see that as anything other than harmful 

.n the marketplace. 

As a result, some rates are probably higher than they 

)therwise would be, so if there was a benchmark and they would 

-esult in rates being lower than they perhaps are today. The 

lifference, I think, between the situation with respect to 

:LECs and what Doug was talking about a few minutes ago with 

.espect to ILECs is that the Commission has exercised review of 

:LEC rates in the past. That's not the case with the CLECs. 

And have we talked little bit about whether rates are 

:ompensatory for CLECs. I mean, I don't know, I think Mr. 

;tarkey agrees he doesn't know, the Commission certainly 

loesn't know. But what we do know is that if those rates are 

?xcessive and they cause other carriers' customers to pick up a 

:hare of the CLECs' revenues, an excessive share of the CLECs' 

'evenues, I can't see that as anything other than harmful to 

.he consumer. 

MR. FOLLENSBEE: AT&T would agree with the comments 

'rom Verizon. 

MR. FEIL: Matt Feil with Akerman Senterfitt. I was 

roing to ask a question. 
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Do you agree Mr. Starkey's suggestion earlier that 

the extent that the benchmark CLEC rates, if are not 

iompensatory, that you are, in effect, replacing one harm with 

mother harm, i.e., the harm you refer to with IXCs being 

unable to avoid CLEC access rates, one perceived harm for 

mother harm where CLECs are not being compensated. 

MR. PRICE: Don Price for Verizon. No, I don't agree 

Nith Mr. Starkey's conclusion on that. I mean, I heard this 

norning the assertion a couple of times that that would create 

harm, but I don't know that anything has ever been identified 

in terms of what that harm would be. There is sort of this 

vague reference to the fact that the rates would not be 

compensatory, but we don't know that. And you have this other 

problem, and I think Doug's comments a minute ago pointed to 

this, ultimately I think where we would all like to go is the 

situation where as a network provider that interconnects with 

mother network provider, or any number of other network 

providers, we all have our networks, we all have to pay for 

those networks, we all have to operate those networks, so in 

the long-run I think the idea would be for the most part for us 

to all recover those costs from our own users and not rely on 

intercompany transfers for a big source of revenue. 

MR. STARKEY: Do you mind if I insert something 

there, because that is an important point. I hope I wasn't 

interrupting you. Were you done? 
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MR. PRICE: I think I was through. 

MR. STARKEY: Okay. This notion of sort of let's not 

let one carrier impose costs on another carrier, you know, let 

the customers all pay in the end. It has always been my 

question why we single switched access out in that scenario and 

leave special access in a completely different scenario, 

because switched access is nothing more than a substitute for 

special access. 

Switched access says I don't have the volume to this 

one particular place to justify putting in a circuit, so I'm 

going to use somebody else's network to get there. That is 

interconnection and access to that customer. The same scenario 

exists when we buy special access from the ILECs to get to a 

particular place where we want to get our network. So this 

notion that because it's switched it should be free, but if it 

is special you have to pay us, that's the part of that argument 

I never have understood. 

Why is bill and keep okay for per minute charges, but 

not okay when we want to interconnect to their network using 

their special access circuits? That's the part that has always 

thrown me off, I don't understand it, but would love to be able 

to eliminate it. 

MR. PRICE: Don Price on behalf of Verizon. I think 

at least to some extent we're talking about apples and oranges 

here, because my current comments have been in the context of 
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CLEC rates. And as a CLEC, MCImetro certainly does not -- 

well, we provide wholesale circuits. They are technically the 

same as special access, but they are not -- I don't think they 

are not in the, quote, special access that your comments were 

directed to. 

MR. STARKEY: Probably not tariffed similarly, right. 

I was really looking more at sort of the Verizon and AT&T 

incumbent carrier from which we buy most of our special access 

circuits. The point was really broader. It is, look, networks 

interconnect in a number of different ways. They don't just 

interconnect via this circuit to do recip comp and this circuit 

to do switched access. We interconnect with them to get 

special access to get to parts of their network and parts of 

the geography we don't have access to. To the extent you were 

saying one of those should be bill and keep and the other one 

should have these rates associated with it that have no 

regulatory scrutiny, or very little, or diminishing regulatory 

scrutiny under the opinions of the incumbents, the large 

incumbents, I still am lost on that. I still don't understand 

why one is the right economic solution and the other one is 

not. 

MR. FOLLENSBEE: This is Greg Follensbee with AT&T, 

I'm going to speak to Mike's, and then also to Matt's. Let me 

go to Matt's first. Matt, AT&T would not have a problem having 

a position of set a benchmark, but if a CLEC believes its costs 
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3re higher than that, it is free to then demonstrate that and 

zharge higher rates. I don't think we would ever take the 

2osition that you should be forced to charge under cost rates. 

30 we would have no problem with that kind of a situation 

xcurring. Then it becomes a business decision for that CLEC 

to charge the benchmark (inaudible) rate goes in, and that's 

fine with us. 

To Mr. Starkey's comments, if the companies bought a 

lot of intrastate switched access I might be concerned. They 

zlon't buy enough of it. We are here to talk about intrastate 

rates, so I don't know why special access is even brought up. 

They don't buy enough of it to even worry about what they are. 

And if he's trying to mix jurisdictions, I think that 

is kind of inappropriate because this Commission can only look 

at what it regulates, which is intrastate rates. 

MFt. STARKEY: Let me respond to one thing and it 

don't be that last point, because I see what he is saying. I 

disagree, but I see what he is saying. It's this notion that 

AT&T would never stay below cost. I'm glad to hear that, 

because in other jurisdictions we have heard different. 

In Texas, the notion was even if they are below cost, 

that's fine, because the policy here is let's get these things 

as low as possible. If the position has changed now to where 

cost does matter, and that was the question I was going to have 

for Don, as well, from my perspective it helps to parse the 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

118 

issue. 

Are we saying that let's say we had a perfect -- we 

had a cost study that was done perfectly for a CLEC, okay, and 

the cost came in at some number that was higher than the ILECs, 

okay. Should we still benchmark to the ILEC? That was the 

question I would have f o r  both of you. 

MR. FOLLENSBEE: This is Greg Follensbee. Not for 

that CLEC. 

MS. CASWELL: This is Kim Caswell. This is the same 

position Verizon has. It's a rebuttable presumption. That is 

N-hat we are proposing at least, and that's what I think in a 

dozen or more states who have enacted these kind of caps, I 

think that's how it works, as well as with the FCC. 

This benchmarking is not a new or extraordinary 

zoncept. For instance, in the recip comp context, I believe 

that CLECS are required to charge symmetrical rates unless 

(inaudible). So it's just the same kind of concept, and 

(inaudible). 

MR. STARKEY: Well, I guess what I'm responding to is 

testimony I have seen elsewhere which says costs doesn't 

Ratter. Even if -- even if the cost is higher, you should 

still benchmark to the ILEC rate. If I'm hearing something 

different, then that is -- 

MR. FOLLENSBEE: That's sometimes the problem, having 

a company not having the same person speak all the time. But I 
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iouid represent for Florida our position would be if you could 

ustify higher rates based on your costs, I would be hard 

rressed to say that you shouldn't be able to charge those. 

MR. WATTS: This is Jerry Watts, DeltaCom. I guess a 

ruestion f o r  Greg and for Verizon, too. In general, would you 

:ay that in general, given the economies of scale and just 

ieneral knowledge about ILEC networks and CLEC networks at this 

loint in the CLEC development of networks, that you would 

!xpect the costs to be higher for a CLEC, marginally higher 

han an ILEC? Or are you saying that you have some -- you talk 

.bout a rebuttable presumption. I still believe that the idea 

.hat you are going to set the safe harbor o r  the benchmark at 

he ILEC rate, it can't be defended. I mean, maybe there is 

. - -  if you were going to set a benchmark, which we are opposed 

.o, maybe there is some analytics that can be applied to the 

:LEC industry that would get you to an appropriate benchmark. 

:'m not conceding that point, but I am just saying. But to use 

.he ILEC as the benchmark and then say it's a rebuttable 

)resumption, and then put any CLEC who's not charging in the 

losture of spending -- or how much money has to be spent to do 

:ost studies, and defend the cost study, and everything that 

roes with that seems to me to be applying a tremendous amount 

I f  cost to a relatively small part of the competitive landscape 

ior the purpose o f ,  you know, some kind of equity objective for 

.he ILECs. I just think it is bad policy. 
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MR. STARKEY: I mean, don' t get me wrong, I am 

?robably the one person in the room who would really benefit 

Erom you saying (inaudible). So keep that in mind whenever I 

jay it's the wrong way to go. And it is exactly what Jerry 

just said, which is why would you put a rebuttable presumption 

3n the one rate you know which is not right? We know the ILEC 

rates -- well, we can demonstrate and we have a little bit 

nere, sort of anecdotal information, but we can demonstrate 

that the ILEC rate is not the right rate. If costs matter, the 

ILEC rate is not the right rate. Why would you put a 

rebuttable presumption at that rate and then force us to 

disprove it? That's the part I don't understand. 

MS. CASWELL: And it's not the right rate because 

it's too far above cost, is that what you are -- 

MR. STARKEY: No, it's not compensatory. 

MS. CASWELL: It's not compensatory for you. That's 

you. I understand that argument, but -- 

(Simultaneous conversation.) 

MS. CASWELL: -- the theme of your presentation is 

that costs matter and rates should be cost-based, but you are 

not willing to produce any data that sets the rates. 

MR. STARKEY: No, we are. We are, and we have. And 

I guess it's a two-step, I think the presentation has two 

pieces, which is, one, there is not a problem. It is that 

three step again. Identify the problem; if there is one, 
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etermine what is causing that problem, what are the 

,arriers-to-entry; and then, third, if you find that you can't 

ismantle those, then cap the rate. We are now at what happens 

f you can't dismantle them. We haven't gotten over those two 

irst hurdles in my mind at all. But that being said, let's 

ay we have theoretically. We have said, basically, that the 

ight rate is the rate that the market will set. But if the 

iarket isn't working, we have gotten past these two steps, then 

:osts do matter. Regulatory costs matter in that circumstance. 

And we have -- in Texas we've rolled out a model, 

'SLRIC model. We have rolled it out. We have said here are 

.he costs. They are demonstrably higher than the ILEC costs, 

Lnd AT&T in that scenario said it doesn't matter. Even if you 

ind that this cost study is right, it doesn't matter, because 

.he policy is that the fee should be as low as possible. 

And so, I mean, there is a difference now, and I 

:hink that is great. I can't remember her name now. Anyway, 

:'m glad to here that's changing, that's good. But the 

.ebuttable presumption bothers me almost as much, which is, at 

.east from my perspective, intuition should tell you that our 

:osts are not like the ILECs' costs, and the data we presented 

iere I hope is compelling in that regard, because they are not 

.he same. And to presume that they are and then make us rebut 

.t just doesn't make any sense to me. 

MR. HATCH: Here's a question. This may be a stupid 
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uestion, but then that has never stopped me before. 

MR. FOLLENSBEE: He's my back-up. 

MR. HATCH: This is Tracy Hatch for ATbT, and I'm 

reg Follensbee's bag handler. 

UNIDENTIFIED SPEAKER: You're here to ask the stupid 

uestions. 

MR. HATCH: If you believe Doug that all the ILEC 

ccess rates are way the hell in excess of cost, and assuming 

T&T Florida, which is probably the lowest in the state for the 

LECs, and it's way in excess of cost, then how does that say 

hat the CLEC rates that are so much higher, it's not 

ompensatory for them. 

MR. STARKEY: I don't know that I do agree with Doug. 

re know how ILEC rates are set. They have been set primarily, 

t least in many places, and from what I can tell from the 

istory here, as well, through a political process more so than 

process by which we understand costs and rates and margins 

nd that kind of thing. So I don't know, I'm not necessarily 

greeing with Doug. 

UNIDENTIFIED SPEAKER: We have AT&T on the record 

rom this morning saying that they were above cost, so -- 

MR. STARKEY: Well, AT&T and I have disagreed many 

imes over what cost means, too. So, I mean, there is 

nformation that is necessary. I think that's Jerry's point 

bout the analytics, which is the worst thing to do is make a 
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ecision without the necessary information to educate you as to 

hat the right decision is. And I think what you are pointing 

ut is that there is information to be had that would educate 

his decision. I can't disagree with that. 

MR. PRICE: This is Don Price with Verizon. There is 

n argument in support of the proposition that the costs don't 

atter. And that argument applies to CLECs, but not to ILECs. 

nd that argument is no one has ever taken a look at any of the 

LEC costs. They don't know the proportion of revenues that 

re generated by local voice services, by data services, by 

nternet access services, by whatever, and yet here we are 

ocusing on this little narrow -- maybe not little, but anyway 

his particular subset of services and saying this part has to 

,e compensatory, and we have got to really zoom down and focus 

In the costs of that service. And that to me is where it is a 

eally valid policy question. Because if you are not going to 

ook at the whole, how do you know whether there is a need for 

ny compensation at all in order for the firm to be fully 

ompensated. 

MR. STARKEY: I absolutely agree with that, Don. 

,bsolutely agree with that. And our problem is narrowing in on 

)ne service and saying that particular rate is excessive 

iithout looking at generally as to what is in the marketplace 

nd how was it excessive. I mean, you guys know we don't make 

jig profits. I mean, does anybody disagree with that? Has 
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.nybody seen the balance sheets of these public companies? 

'hey don't make big profits. I mean, this isn't like this 

ioney goes in and then goes to the bottom line somewhere. 

I mean, I also agree that the problem here is this 

:ort of narrow focus on here is a rate, it's excessive, and 

:hen kind of ignoring all of the other context around it, 

.ncluding the market in which it operates. I totally agree 

iith that. And so I totally agree that looking at one 

)articular cost isn't the right way to do it, because we 

taven't overcome those first two obstacles, identifying the 

?xtent to which there is a problem, and identifying the 

)arriers-to-entry that it created. 

MR. WATTS: This is Jerry Watts from DeltaCom. On 

.he issue of identifying the problem, I mean, in terms of the 

iagnitude of the problem relative to the industry in general, 

lave you guys got any numbers as to what percent of your costs 

Ire reflected in the totality of CLEC access charges, switched 

iccess? 

MR. FOLLENSBEE: This is Greg Follensbee. I don't 

Lave it with me today. I mean, sure it can be gathered, but I 

lon't have a sense. 

MR. WATTS: Okay. The other thing is -- 

MR. FOLLENSBEE: I mean, we are focusing on charges 

.hat we are incurring from CLECs, and you have got both the 

rroup that is doing CLEC end user or selling to an affiliate 
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hat is doing CLEC voice. So it's not isolated to just your 

raditional C L E C s .  And I know that it is a growing -- probably 

he other body is a growing amount as compared to the 

raditional CLECs  that started out 12 years ago. 

MR. WATTS: This is Jerry with DeltaCom. I guess the 

)oint I would encourage and hope that would be a factor in this 

.n terms of the public policy determinations is what is the 

.mpact on the C L E C s ,  the remaining CLECs  operating in Florida 

-elative to an arbitrary benchmark being established, and what 

.s the impact on the large I L E C s  in Florida in that regard, and 

?hat's the ultimate impact on the consumer? 

I mean, I would offer up the consumer is going to see 

io benefit as a practical matter from a benchmark being 

stablished for C L E C s .  Is the consumer, particularly small 

iusiness consumers in Florida, realizing a benefit from the 

:LECs who are around this table operating in Florida? And 

jetting back t6 what Mike said about, you know, the financial 

:ircumstances for most C L E C s ,  you know, we are generally small, 

rou know, early in our business developmental cycle, companies 

vho are striving to make profits. You know, we are not 

vell-established older companies who are trying to increase our 

irofits with some kind of scheme on access charges. So, again, 

ind we have urged this several times, to the extent the 

:ommission is going to take action, I hope that it will be a 

rery broad view and will take into consideration all the 
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onsequences that might flow from this, both intended and 

nintended. 

MR. DOWDS: Jerry, Dave Dowds. Is it your view that 

'ere we to establish a rate cap that the resulting access 

.eductions that would inure to IXCs would get lost in the 

.ounding of the toll rates, is that what you are essentially 

,aying? 

MR. WATTS: I'm saying as a practical matter the way 

,ervices are priced today, and this is -- I'm not an economist, 

.nd I'm not a marketing expert. 

UNIDENTIFIED SPEAKER: Or a lawyer or anything else. 

MR. WATTS: Or a lawyer or anything else. 

UNIDENTIFIED SPEAKER: What are YOU? 

MR. WATTS: I'm a guy that has been around for about 

,5 years. If you look at the bundles that are being offered, 

.nd the prices for them, and the nature of the market today, I 

lean, we don't see a lot of pure IXCs returning around the 

.andscape these days, or at least I'm not aware of them. It is 

lard for me to believe that there will be a significant impact 

)n pricing, or quality of service, or anything else for the 

:onsumers of AT&T relative to this action. 

If you look at the magnitude of the impact, financial 

.mpact, obviously it is going to be a much greater impact on 

:he CLEC industry than it will be on AT&T. That's is my point. 

MR. DOWDS: I have one question. Dave Dowds, again, 
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or Mike. The Texas TSLRIC study done for CLECs, is that a 

ublic record? 

MR. STARKEY: No, unfortunately not. Some of the 

estimony is. 

MR. W W D S :  Could you provide us the document? 

MR. STARKEY: Yes. I can do that today. I will look 

n my computer. 

MR. WWDS: So we can see what mischief is afoot in 

'exas. 

MR. STARKEY: Sure. Are we ready for Question 5? 

MR. DOWDS: Sure. 

MR. STARKEY: Is the market for the access service 

itructured in a way that allows competitive pressures to 

lffectively constrain access prices, why or why not? Our 

'esponse is yes, it is. There are no barriers-to-entry. To 

.he extent distortions arise, they are likely the result of 

.egulations that have already been passed primarily related to 

.veraging that is meant to be a universal service sort of 

Ibjective. I think we have kind of hit that from all angles. 

MR. DOWDS: Dave Dowds, again. Assume I told you 

.hat the range of variability in CLEC access rates in Florida 

s a possible range of, oh, about 800 percent. Does that 

.eflect that the market is properly regulating the matter? 

MR. STARKEY: I guess I'm not -- I just don't find 

ieaningful variations in rates, because markets all over the 
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world have dramatic variation in the rates that ultimately 

result from it. If you are suggesting that this is a commodity 

and, hence, that variability is odd or strange, then that might 

be a different matter, and I might agree or disagree as to 

whether it is a commodity or not. But I don't think the extent 

to which there is variability in the rates that exist has 

anything to do, in my mind, with the discipline of the 

marketplace. 

MR. DOWDS: (Inaudible) I really don't know. 

Arguably, toll pretty much is these days, especially where it 

is interchangably -- in fact, I don't have an IXC anymore. I 

got mad at them. So any interstate calling I make is on a cell 

phone. 

MR. STARKEY: You are exactly right. Sorry. 

MR. DOWDS: So the question is if the toll is, is the 

underlying access a commodity. Better minds than mine can 

answer that. 

MR. STARKEY: My own personal opinion is that toll is 

not a commodity. Toll is just no longer a stand-alone service. 

Toll now is a, perhaps, commodity portion of a larger bundle of 

services. I'm the same way, I couldn't probably tell you who 

my long distance provider is frankly, because I buy the service 

based on getting a whole bunch of service that I get. 

Does that mean that the prices for that bundle have 

to be the same? No, and they are definitely not. They vary 
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.ramatically, depending on what I want to buy and what I don't 

just don't see variability in a marketplace that has 

ompetitive discipline in it as problems. 

MR. MASTANDO: This is Tony Mastando at DeltaCom. I 

rant to draw a quick analogy to another space where we can see 

.ind of a large difference. If you were to purchase a copper 

oop as a UNE, you will pay one price. If you purchase 

ssentially that same copper loop as a special access service, 

'ou will see a variability of 1600 percent or so in the 

is not ifference of prices. Does that mean that the market 

'ompetitive? 

MR. DOWDS: It's a regulatory aberration. 

MR. STARKEY: I hate to answer Tony's quest on, but 

hink it does mean the market is not competitive in that 

,ircumstance. I mean, in that circumstance -- 

MR. WATTS: I'm sorry, this is Jerry with DeltaCom. 

.erry Watts with DeltaCom. It, in fact, means the market is 

.ot competitive, and it's a regulatory aberration, as well. 

:ut the reason that means the market is not competitive is we 

lave had some global findings of nonimpairment by the FCC. 

lone of us can change that. The fact of the matter is, and we 

.re very aggressive on this front in our network organization, 

f you could go buy it somewhere at a price that was between 

hat and the TELRIC price, which was never invalidated, which 

'ou were paying for it when it was a UNE, you would be buying 
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it somewhere else. 

The fact of the matter is if you are a CLEC with any 

scope you are in a lot of places where there's nowhere else to 

JUY it. You buy it from the incumbent, and that's the rate you 

Ire going to pay. Which brings to mind if you look at the 

zotal global cost and margins for interconnection between these 

:ompanies, that's an interesting analysis, too. I don't have 

:he wherewithal to do it, but if you look at what I pay these 

juys to interconnect with them on all services, and you look at 

vhat they pay us switched access and whatever other services, 

(ou know, they are extracting huge margins in some of these 

jervices which you don't have any control over and, of course, 

ve don't, either. 

MR. STARKEY: I would really like to draw a picture, 

3ut I don't know if that -- to make the point, again, and maybe 

L don't need to make it again, which is, you know, assume you 

lave a central office, and here you have a customer. And AT&T, 

)r the long distance carrier wants to get to that customer, so 

:hey use our network to do it. Well, they use us on a switched 

iccess basis to get it. Now, let's assume that is a different 

;cenario. Instead of us being here now, we have AT&T here now. 

lnd we want to buy a special access circuit to that particular 

xstomer because we have enough volume there. It's exactly the 

same functionality that is being provided but for dedicated 

rersus switched, and here we are hearing these rates on the 
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witch made to need to come down because they are excessive 

iecause the market doesn't work. But if we were to go and buy 

he special access piece, we are hearing tho prices there are 

ine at these 1600 percent level increases. 

There is no difference in my mind. Why focus on one 

nd not the other? It is a matter of accessing a customer. 

MR. DOWDS: I'm scratching my head. Are you saying 

hat if we did something that effectively foreclosed CLEC 

ntrastate switched access rates you want us to lower your 

pecial access rates, as well? 

MR. STARKEY: I think I'm not saying that. I think 

'hat I'm saying is there is not a problem to either. 

(Simultaneous conversation.) 

MR. DOWDS: -- you are doing a bait and switch. I 

lean, you changed the example in midstream. 

MR. STARKEY: No. I mean, I wouldn't mind that, yes. 

guess what I'm saying is you don't -- in this circumstance 

ou're looking at one rate, a CLEC access rate, and you are 

aying there is variability here, and this rate that people 

on't like, and so we need to put some regulatory scrutiny on 

t. And I guess what I'm saying here is that rate, that 

ervice is nothing but a substitute for another service which 

'e have been trying to shine regulatory scrutiny on because 

here are barriers-to-entry there. We can show and define what 

hose regulatory barriers-to-entry are. 
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That analysis has been skipped here in my mind. And 

I'm not suggesting you guys have done anything yet. I'm just 

saying that when we start talking about how to cap the rates, 

inie have gotten past the most important part of the discussion 

slready and just jumped over it, which is what are the 

barriers-to-entry, is there a need to do it. 

MR. PRICE: This is Don Price for Verizon. The 

references to special access are a little troubling, because I 

don't think they really bear directly on what we're talking 

about here. Because I do see a significant distinction between 

special access and switched access as special access is 

typically used by an IXC, and I think really that is the only 

context in which it has meaning here. 

As an IXC, if we realize that we are incurring an 

awful lot of switched access cost in order to get to a 

particular customer, we make the business decision to 

substitute special access. And that's something that's easily 

done based on the relationship between the IXC and the end use 

customer. 

That relationship doesn't exist for terminating 

traffic that our customers get to our network because it 

doesn't matter -- we have no ability to influence how that 

customer gets its traffic terminated. And so, I mean -- well, 

because, you know, if John Smith picks up the phone and calls 

XYZ Communications, and XYZ Communications happens to be the 
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'ustomer of a particular CLEC, it is XYZ CommunicatiOns and the 

'LEC that made that determination as to how to connect. The 

XC doesn't have any ability to influence them because they are 

Lot our customer, John Smith is our customer. He is the one 

.hat's sending you the call. 

MR. FEIL: I think special access has a huge bearing 

tn competition, and I think the ILEC rates really stifle the 

iireless and CLEC. Special access is not just to the customer 

)remises for a retail customer. We are talking about the glue 

.hat cobbles networks together, and I don't think you can 

lismiss it as being irrelevant. 

MR. STAFXEY: I agree with that, but I also want to 

.espond to Don's analysis. I'm afraid we are slipping back 

.nto the short-run analysis again, which is we have got one 

:ustomer, we have got one service, and we have troubles sort of 

lisciplining that one thing. Let's take as an example. Let's 

;ay it is Mike Starkey, and Mike Starkey gets a lot of calls, 

ind Mike Starkey is served by a carrier who has high access 

:harges. 

Why isn't it that my telephone number doesn't show up 

iomewhere and say, man, we're spending a lot of money getting 

:elephone calls into Mike Starkey's house. Let's get that guy 

)n our network. Let's send somebody out there and market to 

:hat guy. It is our loop in most circumstances anyway, if you 

ire AT&T or Verizon in these territories, let's get somebody 
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#ut there. If we can't beat these guys out of Mike Starkey's 

ouse and compete with him, then, you know, we deserve to pay 

he higher price. 

I mean, that's the whole notion here is that if you, 

1s a CLEC, are generating these high fees from these customers 

md you can compete them away, then the market is doing its 

ob. And there is no barrier to them competing them away. 

MR. PRICE: This is Don. If I could, I mean, 

;hort-run, long-run, I'm not going to argue that point, but the 

:act of the matter is that the CLEC goes and negotiates the 

;ervice agreement with the customer. And that may be a 

me-year agreement, I don't know, but it is probably some kind 

)f contract. And to assume that somehow or the other there is 

.ntelligence in the industry that allows, you know, carriers to 

lave this perfect knowledge of every user and how much that 

iser, you know, imposes costs on the network, I think is pretty 

;illy because it just doesn't exist. Now, in a perfect world 

.t might, but we are talking about the real world. 

MR. STARKEY: I agree. And if we regulated every 

:ircumstance where people don't have perfect information, we 

vould need a very large commission. I mean, the notion here is 

:hat it is doable, it is possible, and it is done. I mean, I 

:an tell you in talking to people who have long distance 

:ompanies, that when they see a number or a region pop up in 

red flag, as we are spending a lot of money in that region, 
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hey start looking at alternatives. They start looking at can 

re get some connectivity into that marketplace; can we knock 

'ut the tandem rate and go to the central office rate instead? 

'hat's what the access management group at these companies do, 

.nd it's the right thing to do, because you are trying to 

iinimize your costs over time. 

I guess I just keep hearing the notion that it's not 

lasy. That it's hard. And I don't disagree with that, it is 

.ard. But that's the way markets work, is you allow them to 

:ort of solve those problems for you. That is why you have 

lynamic efficiencies you don't get with regulation. 

MR. PRICE: Don Price on behalf of Verizon. To be 

:lear, what I have been trying to say is not that it's hard, I 

Lave been trying to say, in so many words, these are the 

lroblems that I keep hearing you say you don't recognize. 

MR. STARKEY: No, I don't disagree that there are 

roblems. I don't disagree that it's not a perfectly 

:ompetitive marketplace. We don't have one of those -- we 

!ertainly don't have one in telecom. What I guess I'm saying 

.s that you've got -- if you've got two choices as a regulator, 

tnd that is you can cap the rates, that's a substantial 

.egulatory move, okay. That's sort of the nuclear bomb of 

.egulation is to set prices. 

You have got to have good rationale for doing that. 

: mean, as you are determining whether you implement that tool 
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r not, you've got to note -- you've got to do this analysis of 

hat are the barriers-to-entry. Could the market take care of 

his itself if we dismantled some of those barriers-to-entry. 

nd what I just keep hearing people say is sort of jumping over 

hat, what are the barriers entry, and just sort of saying they 

an't be dismantled, and we haven't even identified what they 

re. 

MR. FOLLENSBEE: To get back to Question 5 directly, 

nd we have all been talking about it, but at AT&T -- this is 

reg Follensbee with AT&T. In our view, no, I mean, there's a 

ot of indicators that the market is not working right. I did 

llude to this earlier. The other issue that we have got is 

or some of the changes that need to be made, this Commission 

an't make them. So the question is if they can't make the 

ight changes, is the more appropriate thing to allow the rates 

o continue to be high, or for this Commission to do what they 

an do within its purview. And we think the Commission should 

ake a look to see are there things they could do. 

MR. DOWDS: You mentioned there are things that 

eeded to be done that we can't do. Could you expand a little 

lit on that? 

MR. FOLLENSBEE: You can't change the federal law on 

leaveraging, you can't change the federal law on equal access, 

iecause another way we could discipline the market is we 

lasically tell a CLEC you cannot sign up another one of our 
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xstomers for long distance. 

MR. DOWDS: Dave Dowds, again. Is the problem you 

)erceive -- and it goes to Don, as well -- primarily for 

:erminating access or originating or both? 

MR. FOLLENSBEE: Terminating is the one you really 

:an't avoid. Originating there are -- the question is if you 

:an deaverage there are things you could do on the originating 

:ide to incent customers not to buy from a particular provider 

it all. Terminating, as Mr. Price has said, there is no way we 

:an avoid it to a mass market. To a particular end user, Mr. 

;tarkey is right, we could try to sell to that customer, and if 

le are successful we avoid some costs. If we aren't, we 

iren't. But to a mass market kind of view, no, you cannot 

ivoid us incurring costs, and there is no way that we see we 

:an put the costs back on the cost-causer in that view. 

UNIDENTIFIED SPEAKER: (Inaudible.) 

MR. FOLLENSBEE: You clearly can't for enterprise 

xstomers, which is how the whole market evolved years ago from 

ioing from a public switch to more of a dedicated. 

UNIDENTIFIED SPEAKER: (Inaudible.) 

MFl. FOLLENSBEE: That's exactly right. 

MR. STARKEY: Which is a good point. I mean, if you 

.ook at the CLECs that are in the room, most of them don't 

jerve mass market. Most of them serve enterprise customers. 

'hat is not to say that there aren't CLECs who do. I mean, 
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there certainly are. But if we are defining the problem and 

then trying to figure out what to do about it, you know, do you 

have the right people in the room? 

MR. FEIL: This is Matt Feil. Could I ask a 

clarifying question, because earlier you mentioned that if the 

Commission had authority, or if the Commission wanted to look 

at ILEC access rates, the Commission could do that. Were you 

saying that it's AT&T's position that in Florida the Commission 

would have the authority to review ILEC access rates? I was a 

little unclear on that. 

(Inaudible. Simultaneous conversation.) 

MR. HATCH: There is case law in Florida to suggest 

that they don't have the authority on ILEC access rates. There 

is not synonomous case law in the CLEC context, and there are 

some differences in how the original case came down. In fact, 

it was a case against -- MCI filed a complaint against GTE 

years ago. And so it appears as though there at least is a 

colorable claim to jurisdiction for CLEC access charges, 

because the impediment in the Commission's order doesn't 

address and never applied to CLECs, it applies only to ILECs. 

I mean, there's a good reason why that should be, 

even and beside that, because ILECs aren't like CLECs. We are 

price constrained. We have regulatory issues that CLECs do 

not. They can freely come and go, we don't have that kind of 

flexibility. 
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MR. FEIL: Since that case you have mentioned that 

tatute has changed three, four, five, six times. 

MR. HATCH: The rationale of the statute and what the 

omission's rationale in relying on that statute was, I don't 

hink has changed. What it said was that that is the statute, 

64.163 that applies and controls ILEC access charges. Those 

LEC access charge are capped, blah, blah, blah, blah, blah, 

hen you go read the order and pull all the rationale out, but 

hat has never applied to CLECs. So it at least certainly 

pens the door to examine whether Lhe Commission can pursue 

LEC access charges. 

MS. RIDLEY: This is Carolyn Ridley with TW Telecom. 

f the CLECs can freely come and go, then we wouldn't be having 

his workshop. I'm just begging the question on that one, 

lecause I thought you raised a good point about CLEC rates, 

ieriod, overall, but if we truly are free to come and go, then 

re wouldn't need this. 

MR. HATCH: I'm not sure that I understand. But if 

t an issue, then I will say CLECs have to stay all they want 

0. 

MR. NELSON: Tracy, this is Doug Nelson. You just 

lentioned that 163 caps network access service rates. 

MR. HATCH: Yes. 

MR. NELSON: That's not the same to me as saying you 

'an't reduce them. The cap is on the upper end. And with all 
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z f  this other jurisdictional responsibility the Commission has, 

de have had competition, control monopoly behavior, 163 doesn't 

really seem to be an issue. Or it certainly seems like 

something that should be sort of an example for addressing ILEC 

1ccess rates. 

MR. HATCH: I guess my only response to that, Doug, 

is that anybody in the room is free to reduce their access 

zharges any time they want to. But when you are dealing with 

the reality of the marketplace that we have, two things happen. 

W e ,  in our case as an ILEC where do we go to replace those 

revenues? Second, the next question is why would you 

roluntarily blow a hole in your foot when none of your other 

zompetitors are likely to follow suit? 

MR. NELSON: Well, I'm saying why wouldn't the 

:ommission order you to do it? 

MR. HATCH: That's a whole different question. But 

your point was that we could voluntarily reduce access charges, 

and that is not a rational thing to do in this marketplace. 

MR. DOWDS: Tracy, Dave Dowds. 

Could you provide staff a cite to the order you are 

referring to? 

MR. HATCH: I could. 

MR. DOWDS: Thank you. (Inaudible.) 

MR. HATCH: I think it was '97 or '98. 

UNIDENTIFIED SPEAKER: Yes, I remember it was. 
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MR. STARKEY: Can I ask an admittedly unfair 

.uestion? 

MR. HATCH: No. That was Tracy Hatch. 

MR. FOLLENSBEE: My answer is, no, you can ask it. 

MR. STARKEY: And I hate to ask it, because I don't 

he answer. Does the AT&T IXC and the Verizon IXC pay 

heir respective CLEC access charges, tariffed access charges 

rhen they terminate long distance calls to them? 

MR. HATCH: Yes. 

MR. STARKEY: At Verizon they do, as well? 

MR. PRICE: Yes. 

MR. HATCH: The mergers never affected the access 

i i l ls .  They come in, we pay them. 

M R .  STARKEY: And that's true in Florida. We don't 

:now about everywhere. That's even more unfair. 

MR. FOLLENSBEE: NO, it's true everywhere. 

MR. NELSON: This is Doug Nelson. I mean, the 

:orPorate books are done in New York City for Verizon, and they 

r e  done, as I understand it, for Dallas for AT&T. 

MR. FOLLENSBEE: Not quite yet. We haven't completed 

:hat move yet, Doug. No, it's in San Antonio. 

MR. NELSON: San Antonio, okay. Wherever they are 

lone, though, the corporate books, and you have a revenue 

:oming in from your own IXC, or your wireless entity, and you 

Lave costs going out, basically. So is it the costs and 
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?venues? 

MR. STARKEY: No, I totally understand that. I was 

sally just trying to -- I didn't know whether they did or not, 

r whether they did an intercompany transfer or something. 

idn' t know. 

I 

MR. HATCH: NO, it is an actual bill and checks are 

ut. 

MR. FOLLENSBEE: This is Greg Follensbee. 

articularly since we file tariffs, we could not discriminate 

n how we then charge rates under those tariffs to basically 

ive free service to ourselves. 

MR. MASTANDO: This is Tony Mastando. Did you guys 

ake that arrangement via a tariff or is it a written 

greement ? 

MR. FOLLENSBEE: No, it's a tariff. We charge 

ursuant to our tariffs to anybody that buys that service. So 

,hen AT&T Long Distance is calling from AT&T Florida to AT&T 

ommunications Southern States, Inc., AT&T Florida charges on 

he originating side, AT&T CLEC charges on the terminating side 

o AT&T Long Distance pursuant to the tariff. 

MR. STARKEY: Maybe while they're talking about that, 

t's time to go to 6. 

MS. WATTS: I was going to ask a follow-up question. 

'his is Jerry Watts at DeltaCom. You guys may or may not know. 

Relative to the merger integration activity you guys 
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3re engaged in, do you guys have any information relative to 

zraffic was formerly AT&T -- or not AT&T, BellSouth LD traffic, 

is that being moved to the legacy AT&T LD network, or do you 

guys know, so that minutes that were formerly AT&T -- I mean, 

3ellSouth LD minutes from a capped billing standpoint would now 

be AT&T LD minutes, or do you have any sense of that? 

MR. FOLLENSBEE: You're asking us or asking the 

staff, I'm sorry? 

MR. WATTS: I'm asking you. 

MR. FOLLENSBEE: This is Greg Follensbee with AT&T. 

As a general proposition, I believe that for large customers we 

dould normally use AT&T Long Distance. The IXC is what we are 

selling. For mass market we are actually using DSLD as the 

preferred provider, not moving DSLD long distance to replace it 

with AT&T legacy. 

MFl. WATTS: Okay, thanks. 

MR. STARKEY: Are we ready for 6? 

MR. PRICE: Before we do, Don Price, Verizon. I just 

wanted to say that similar to AT&T's comments, we also don't 

believe that the market is structured in such a way so that 

competition disciplines (inaudible). 

MR. STARKEY: Six. Do market forces applicable to 

originating switched access differ from the market forces for 

terminating switched access? Looking at Gus' notes here, and 

this is where I wish I had him, because I think we say -- I 
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:hink -- the notion here is yes, they probably do somewhat, and 

;us has notes here written that it's a difference between the 

:upply-side and demand-side characteristics of the market, 

ihich I don't know what he means by that. But what I guess I 

Jould say is that they probably do a little bit, probably just 

)ecause they do today. They wouldn't necessarily have to in 

:he long-run, but they do today primarily because there is a 

.ittle bit more control that the IXC has on the originating 

xstomer that they don't on the terminating customer. 

That is not to say they couldn't get that same level 

)f control in the terminating side by doing some of these 

:hings we talked about. But probably as the market rests 

:oday, there is somewhat of a difference. And I think we have 

;aid here that as the very last thing an expectation on the 

)art of regulators that terminating exchange access rates do 

lot exceed originating exchange access rates would not be 

inreasonable. We have thrown out in other places that if, 

ndeed, there are different market characteristics, the much 

)referred solution to benchmarking is simply to say terminating 

lust  equal originating, and let the characteristics of 

righating to the extent they are more competitive dictate the 

:ate. 

Now, again, a three-step process. We don't think we 

lave established that there is a problem or that we have 

~dentified the barriers-to-entry that would make it so, so we 
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.re back to that level again of if you have done all of that 

md identified that there is a problem, then the far better 

iolution than benchmarking is to tie those two together. 

MR. DOWDS: You're saying that a CLEC should charge 

he same rate for originating and terminating? 

MR. STARKEY: Yes. 

MR. WWDS: What if I tell you they primarily do? 

MR. STARKEY: Good. Then we have even less of a 

,roblem. I mean, the notion here I thought for this question 

ias that there are differences in the characteristics of the 

iarket associated with originating and terminating, and I think 

?e would agree to some extent there are in some circumstances 

.n today's market. And that if one is more -- has fewer 

Iarriers, and we don't know that there are barriers, but if it 

ias fewer barriers, then if you match the two of them, they are 

loth disciplined by those fewer barriers. I'm sorry, it was 

lore of a theoretical issue point. 

MR. FOLLENSBEE: This is Greg Follensbee with AT&T. 

I'm not sure I followed all of what he said, but I think when I 

ret to the conclusion, I think we would say, no, that 

lriginating and terminating really isn't much of a difference, 

ind that's probably why you are seeing now that to the extent 

-egulators have set prices in the past or they have been 

ipproved in the past that you are seeing an equalization 

)etween originating and terminating. The only difference that 
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ight take place in cost is the set-up time to do originating 

'ersus terminating, which is not a major cost, but there is 

ctually a differential in cost between the two. But the rates 

.re pretty much the same. 

MR. PRICE: Verizon has nothing to add beyond what 

Ir. Follensbee said. 

MS. SIMMONS: I would like to ask a question. It is 

:ind of following up on that last point on the slide, because 

.hat had occurred to me about, well, perhaps, you know, it can 

And of constrain a little bit what goes on with terminating by 

.ying that to the originating rate. 

MR. STARKEY: Right. 

MS. SIMMONS: I had an additional thought that might 

)ossibly go with that, or maybe it wouldn't. And I was 

iondering if there would be any impediment to this. I'm just 

nterested in your collective reactions here, and that is I was 

iondering about having an approach whereby an IXC, say, on the 

)righating end, let's say in addition to that provision, let's 

;ay we had that provision, but in an addition let's say the 

:XC -- and I don't know if there are legal barriers to this, 

)ut let's say the IXC would have the option in the situation 

There a CLEC's originating access rate is greater than the 

)revailing ILEC rate, that the IXC would have an option to 

mdicate to the CLEC that I don't want to be on the list of 

tvailable carriers for your end users. If there wasn't any 
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Legal impediment to that, presumably what I was thinking is the 

IXC would only resort to declining the traffic if it was just 

mprofitable to take it. But if it was an instance of, well, 

naybe it is not as profitable as you would like, but still 

3rofitable, I was thinking an IXC would still take the traffic. 

myway that's just an idea. 1 wanted to see what the reactions 

Mould be to that. And I was also interested in if anyone 

thought that there were legal impediments to an I X C  saying, I 

Yon't want to be on the list of pickable carriers for a 

?articular CLEC. And I'm just interested in any reactions to 

that. 

MR. FOLLENSBEE: This is Greg Follensbee with AT&T. 

I would raise the same question. I have been preliminarily 

told there is a legal constraint, but I can't tell you exactly 

dhat it is. So your answer -- my answer would be, if there was 

not a legal impediment, I would think we would already be doing 

it. So that must mean to me there probably is, because I can't 

believe if we weren't incurring higher costs to originate 

traffic that we wouldn't just stop doing it as a way to try to 

discipline the marketplace. 

But we'll be glad to confirm that it is the legal 

impediment that has caused us not to do it. Because otherwise, 

if it is a legal impediment, then what you are surmising is 

right, it must not be as big a cost issue that we are accepting 

ghat is going on in the marketplace in that way. And I don't 
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'elieve that's occurring. 

MS. SIMMONS: Y e s .  I was trying to differentiate. 

ibviously blocking is a no-no, but, you know, declining 

.raffic, I was thinking that might be a different situation. 

~ l s o  I know the CLECs are concerned about benchmarking to an 

:LEC rate, but this would be sort of a different kind of 

)enchmark. It would be such that the CLEC could charge more if 

:hey were so inclined. But, I mean, then the ILEC would have 

:he option of either accepting or declining the presubscribed 

:raffic. I don't know what you would do about the dial-around 

:raf f ic . 

MR. FOLLENSBEE: Yes, but dial-around is not -- there 

.s not that many people using dial-around any more anyway. 

Sally, I don't know. I mean, being that AT&T was the 

.egacy provider at divestiture, I don't know if there is some 

requirement there that is different than the other IXCs. I 

lean, I know for instance, all IXCs didn't immediately have to 

;erve in IC0 territories. They chose when they wanted to enter 

.hat marketplace. We couldn't exit, so we will just have to 

:esearch to see if there is some condition on AT&T that is 

)reventing us. Which is what has been represented to me. 

M F l .  HATCH: If you go back to the original AT&T 

:ertification order that goes way back to divestiture, there 

ras a requirement in that order that made AT&T the carrier of 

.ast resort for toll within Florida. As far as I know, that 
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rder has never gone away. 

till hold is the crux of the question that needs to be 

nswered. 

But how much validity that would 

MS. BERLIN: This is Susan Berlin. I know BellSouth 

,ong Distance solicits agreements with CLECs in order to sign 

hat CLEC's customers up for BSLD service, and many CLECs have 

efused to enter into those agreements. So presumably there is 

-ery little, if any, BSLD traffic originating on CLEC networks. 

MR. PRICE: This is Don Price with Verizon. I was 

-oing to say I think what I just heard you say, Susan, only 

,art of from the opposite perspective, which is from the IXC 

)erspective it's not clear to me that we get a lot of 

lriginating traffic from the CLECs, because the arrangements 

hat they have are with their own affiliate LD companies, and 

io that originating traffic is going to them, and it really 

-eflects on the terminating issue that we have talked about 

Iefore where the problem occurs, because there is no way to get 

 round those rates in the terminating. 

MS. SIMMONS: So you think the IXCs are much more 

:oncerned about terminating rates? 

MR. PRICE: Yes, because I think -- like I said, I 

.hink it is sort of the opposite of what MS. Berlin just said, 

rhich is that we don't see nearly as much originating traffic 

'rom the CLECs as we do terminating traffic to them. 

MR. MASTANDO: This is Tony Mastando with DeltaCom. 
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think that that is true, but for perhaps (inaudible) 800 

raffic, toll free traffic. We might see a little bit more, 

'ou know, from a BellSouth customer or a Verizon customer 

alling into an 800 or we have our vice-versa. 

MR. STARKEY: Doesn't that in and of itself tell us 

iomething, that if you are a CLEC and you have access rates 

hat are so high that they earn you supernormal profits, 

rouldn't the quickest way to shoot yourself in the foot be to 

ierve long distance to one of your own customers? Why wouldn't 

'ou open it up to equal access and let every other IXC serve 

'our originating customer so you can reap the supernormal 

irofits of the switched access rates? 

I mean, the fact of the matter is these guys go out 

.here and sell long distance on the originating end, and do 

[way with those switched access rates because the profitability 

in toll is obviously better. But that being said, back to your 

iriginal question. I think it does turn -- I see what you are 

.rying to do, you put leverage on them to make an economic 

Lecision about the entirety of what they do, originating and 

.erminating, that leverage sort of turns on the profitability 

i f  the originating side. And if they don't have a lot of 

iriginating, then it's pretty easy to say take me off, I don't 

iant to pay terminating, either. 

I like the notion. I think it's a perfect game 

henry. I just don't know if there is enough leverage 
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enerated on that originating side to make it work. 

robably an empirical question, I don't know the answer to 

hat. 

It's 

MS. SIMMONS: It was just a thought. I wanted to 

hrow it out there. 

MR. STARKEY: I think it is an intrigulng thought, 

nd I have written it down so I'll run it by the smart folks at 

he firm and see what they think. 

MS. SIMMONS: The whole idea was to the extent there 

s more -- well, of course, your last point on the slide, I 

hink, goes to the point that there might be a little more 

everage on the originating end, so maybe you can discipline 

he terminating rate through the originating rate, and then I 

ras just trying to take it a step further. If the IXC had an 

lption to accept or refuse the presubscribed traffic under the 

,cenario where the CLEC rate, originating rate exceeds the 

)revailing ILEC rate. It is kind of like -- 

MR. STARKEY: They have to make a decision about the 

rhole package. 

MS. SIMMONS: It's kind of like a different kind of 

ienchmark. A different kind of benchmark. It's a benchmark 

hat would trigger the IXC's option. 

MR. STARKEY: Agreed. No, I like the notion. I'm 

joing to run it back by the folks who helped with the white 

mper inside the firm and see what they think. It's 
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ntriguing. 

uch originating there is whether it turns to be to work or 

ot, but we will see. Let's think about it. 

I like the notion. It's probably an issue of how 

MS. SIMMONS: Okay. 

MR. WWDS: Moving along. 

MR. STARKEY: Okay. Seven. Under what conditions, 

f any, can a carrier decline to terminate its traffic to 

.nother carrier. 

I think here you kind of have to parse the question. 

-ou sort of have to talk about -- well, let me just go through 

iy response. You sort of have to talk about are you talking 

.bout disconnecting when you say decline to terminate, or are 

'ou talking about just not paying when you do terminate. We 

.hink that there are -- and we talked earlier about this 

ionopsony power. From the C L E C s '  perspective, if you were to 

Lisconnect AT&T because they didn't pay you or didn't pay you 

.he tariffed rates, then it's your customers who really suffer. 

: mean, you have to go to the marketplace and say, look, I can 

rive you phone service, but you can't receive calls from AT&T. 

md it's not a selling proposition in the marketplace to do 

.hat. They know that they are cutting their own throat by 

.akin9 that sort of self-help. 

So, no, I don't think realistically they can decline 

.o terminate the traffic. And that's sort of the second point 

re made there also, which is any part of this debate has to 
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ecognize that CLECs just don't have that ability. That's why 

sort of -- we are sort of left with -- because this monopsony 

lower exists, this notion that we don't have equal leverage at 

he table to say, look, either pay us our rates or we'll cut 

'ou off. That it's important that if regulators step in, that 

he rates that ultimately result are compensatory, because we 

lon't have the market power necessary. We have no market 

lower. We don't have the leverage negotiation ability to say 

his rate needs to be compensatory. 

And, again, we make that comment at the end there, 

(gain, about special access to sort of show that there is 

ionopsony power in one and there is not in the other. If we 

.efuse to pay their special access charge, they would just cut 

E off and we would suffer, so -- 

MR. FOLLENSBEE: Greg Follensbee with AT&T. I think 

.hat's a little bit simpler answer. The FCC has stated in an 

rder, no carriers, including IXCs can block, choke, reduce, 

.estrict traffic in any way. So the FCC says you can't do it 

is a way to try to control the marketplace. 

MR. STARKEY: Let's take that one step further, 

.hough. Let's take the scenario where you are a large IXC an 

~ou are terminating traffic, and you don't like the rate you 

lay, whether it's tariffed or not. And you simply say I'm not 

roing to pay. You refuse to pay until you charge me a lower 

.ate or a rate I'm comfortable with. That's not disconnection. 
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'hat doesn't fall under at least -- again, you're not playing 

.aver poorly -- that I don't believe that falls under the 

'CC's prohibition on disconnection. But it happens in the 

iarketplace, and it's a vehicle in this market that sort of 

.mpacts how prices are set and how revenues flow between the 

:wo companies. 

So you may not be able to disconnect, but you can 

-efuse to pay. And if you are a carrier, a large IXC, who 

:onstitUtes an enormous revenue stream, and I should also say 

lot only a revenue stream, but an enormous cost burden on the 

:LEC because of the capacity necessary to support your traffic, 

:hen not paying is a whole lot worse than disconnecting. 

MR. HATCH: It seems to me that's what Matt was 

:alking about earlier. 

MR. STARKEY: It was, I believe. That's why I was 

Looking at him to see if he was going to chime in again. 

MR. FEIL: Well, the only other thing I was going -- 

MR. HATCH: I'm sorry, that was Tracy Hatch. 

MR. FEIL: This is Matt Feil. AT&T's right on the 

issues in Issue 5. AT&T says the fact that under current 

lccess structure IXCs cannot decline high rates tariffed by 

:LECs is evidence of some market failures that would allow 

Zompetitive pressures to constrain CLEC rates. 

In my experience, in FDN's experience that's not the 

:ase. The IXCs, and AT&T in particular, do decline to pay 
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ariffed rates. It's not as though they have accepted the 

ariff rate and paid it, rather they just said we didn't order 

he service, so we are not paying you anything, tariffed or 

therwise. 

MR. HATCH: But this is not where it stopped. 

MR. FEIL: Where your comment stopped, you mean? 

MR. HATCH: Well, that's not the end of the entire 

aga, as I understand it. Ultimately they paid you something. 

MFl. FEIL: The tariffed rate? 

MR. HATCH: I honestly don't have any idea. You 

ould have to tell me. 

MR. FEIL: Well, whenever you enter into discussions 

here are confidentiality -- 

MR. HATCH: I understand that. 

MR. FEIL: -- problems associated with the 

ettlement, and if AT&T is going to say whatever 

onfidentiality pertains to that is waived for purposes of 

etting the Commission staff know, then we'll discuss that. 

,ut the fact of the matter is in the FDN case they didn't pay, 

efused to pay, tariffed or otherwise, it didn't matter. And I 

urmise and suspect that the same is true, the same sort of 

hakedown for other CLECs. 

MS. BERLIN: This is Susan Berlin for NuVox. And, 

'ou know, it's a very sensitive subject, and it's difficult to 

alk about, but just recently I found an order from the 
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entucky Commission, and it is from 2003, actually, but it sort 

#f states -- it was a Brandenburg Telecom filing a complaint 

gainst AT&T. And Brandenburg, I think, is an affiliate of an 

CO, is a CLEC affiliate of an IC0 in Kentucky. It complained 

hat AT&T was not paying its access bills at all to 

;randenburg. 

AT&T claimed -- you know, it is a very short order, 

.nd the paragraph I'm going to cite is very brief. It says 

.T&T claims it never ordered switched access service from 

brandenburg. AT&T admits it provides long distance service to 

iustomers in Kentucky, including some end user customers who 

.eceive local exchange telephone service from Brandenburg. 

,T&T admits that it has not paid Brandenburg for intrastate 

:witched access services. AT&T has informed Brandenburg that 

t will only pay for access services that it orders through a 

:CA (phonetic) for access service. AT&T claims that this 

iocument will contain additional terms and conditions not found 

.n Brandenburg's tariff. 

So in this particular instance, which is public 

.ecord, Brandenburg had a tariff and it was billing AT&T, and 

.T&T was refusing to pay in the absence of a special agreement. 

ad it's my understanding that jibes with the experience of 

iany, maybe most CLECs across the states. 

MR. HATCH: In the context of what we are talking 

  bout in terms of disciplining CLEC access charges, did it 
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3use either of you, or Brandenburg, or FDN to reduce its 

ccess charges? 

MR. FEIL: I thought I already talked about the 

onfidentiality. 

(Simultaneous conversation.) 

MR. HATCH: Your switched access rate that you claim 

e should have paid, did you change that and reduce it because 

f AT&T's actions? 

MR. FOLLENSBEE: To all other carriers? 

UNIDENTIFIED SPEAKER: You mean to carriers other 

han AT&T? 

MR. HATCH: Right. 

MR. FEIL: The tariffed rate changed over time, but 

an I say it was a result of the dispute with AT&T, I don't 

now that I can say that. But over time FDN's rates, I 

elieve, if memory serves, changed. 

MR. HATCH: Did they go down or up? 

MR. FEIL: I believe they went down over time. 

MR. FOLLENSBEE: This is Greg Follensbee. 

M R .  TWOMEY: I would like to address this, if I 

odd. My name is Chris Twomey, I'm counsel for AstroTel, a 

mall CLEC in Sarasota. And I have some general comments to 

lake after we get through all of these questions regarding 

)SI'S (inaudible). 

But specifically regarding AT&T's arguments that they 
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Lo pay the switched access tariff, AstroTel is not constrained 

)y the nondisclosure agreements that many other C L E C s  are. And 

: would just like to say real quickly what their experience is. 

:'m looking right now, in fact, at the standard form letter 

:hat AT&T sends CLECs  who bill AT&T a rates that they don't 

igree with. And AstroTel's rates are the mirrored rates, these 

ire the rates that the I L E C s  charge. They are filed at the 

:ommission (inaudible) and they change over time as the 

iirrored rates from the I L E C s  change, as well. 

And the letter is really very clear. It makes no 

)ones about it. It says either you are a contracted company or 

rou are a non-contracted company. And AstroTel takes the 

)osition that it's contracted because it has tariffs that 

:eflect the rates of the incumbent. But that's not the stance 

:hat AT&T takes. Instead, they consider AstroTel to be a 

ion-contracted company, and there are a bunch of different 

:heckmarks. It says, well, your billed rates are incorrect for 

:he following reason. The interstate rates they don't like 

;aying they are not (inaudible) by the FCC although they are 

:he rates that AstroTel charges. You know, the rates that are 

:iled every July. .. 

And then for intrastate, it specifically says AT&T 

:orp has not reached agreement with your company regarding 

atrastate rates.(inaudible). Please contact us at your 

?arliest convenience. Now, in my mind that is a direct refusal 
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-0 pay intrastate tariffed switched access rates. I think the 

staff should be aware that these letters exist. 

(Simultaneous conversation). 

MR. FOLLENSBEE: This is Greg Follensbee with AT&T. 

I guess then I am encouraged by the fact that we are trying to 

Aiscipline the marketplace. The question is is the discipline 

Norking. 

MR. TWOMEY: I can say that with respect to AstroTel, 

it has not changed its rates. AstroTel says that the rates 

that are tariffed by incumbents in their territory are, in 

effect, benchmark rates, although they are not specifically 

benchmarked, but they are the rates that AstroTel is supposed 

to charge, is going to charge them, and it is going to expect 

AT&T to pay. AT&T hasn't paid yet, but AstroTel sure is not 

going to change its rates to reflect what AT&T feels like it 

should pay. That's why there needs to be regulatory 

intervention in this market, because that's a failure. 

MR. FEIL: This i s  Matt. I think the other point of 

this statement Chris illustrates is that what is portrayed in 

your response on Issue 5 isn't entirely the case, where you say 

IXCs cannot decline high rates tariffed by CLECs, because you 

have. 

MR. FOLLENSBEE: And, Matt, I appreciate it. Again, 

I didn't know this was going on, and I will find out more about 

it, because this was clearly the policy of the company. We 
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,ouldr't have put it in there if it wasn't. So now I've got to 

'0 back and say, all right, guys, why is practice not policy. 

.nd I'll be glad to share whatever information I can find out 

'n this. 

MR. TWOMEY: Again, this is Chris Twomey. Just to be 

lear, I wasn't suggesting that you had any knowledge one way 

ir either about that. I just wanted to make clear that this is 

.oing on, and I hope you can follow up. 

MR. FOLLENSBEE: I will. But, I guess to go to the 

.igher point, if that's a way to try to discipline the 

larketplace, what I'm trying to understand is I'm hearing, 

rell, no, that is a bad way to do it. 

UNIDENTIFIED SPEAKER: (Inaudible) -- Sprint-Ne> 

he same to you, the same kind of form to discipline the 

iarketplace with respect to your rates wouldn't have any 

e 

Lifferent impact than you are telling them that it would have 

In their rates? 

MFl. FOLLENSBEE: I don't know. Honestly, I don't 

.now. 

(Simultaneous conversation.) 

Im. FOLLENSBEE: Set it and see what happens. I have 

.o idea. 

UNIDENTIFIED SPEAKER: I'll have it on your desk 

omorrow morning. 

MR. STARKEY: And that is one of the reasons I asked 
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iarlier whether AT&T Long Distance pays AT&T the CLEC and 

'erizon pays the CLEC the tariffed rates, and they apparently 

lo. It is problematic if they pay their affiliate the tariffed 

.ates, but don't pay others the tariffed rates. I guess the 

rhole point of this is not to sort of make for an embarrassing 

,ituation, it's really meant to sort of highlight the notion 

.hat it is a complex issue. That the marketplace isn't as 

:imple as might be portrayed by the FCC when it says, look, it 

s a bottleneck facility. It doesn't work. You have got to 

:et these rates. That the analysis, this three-step analysis 

ie keep talking about is credible because you have to 

inderstand all the various complexities associated with it. 

MR. PRICE: Don Price for Verizon. With respect to 

:he question, if we are talking about the physical act of 

.erminating traffic that comes to the IXC's network, it is 

.rue, as Mr. Follensbee said, that the traffic has to be 

.erminated. All the rest of this stuff is interesting, but I'm 

tot sure it gets directly to the question. 

MR. HATCH: This is Tracy Hatch with AT&T. For the 

:LEC community, at least it appears that AT&T is declining to 

lay what otherwise are tariffed switched access charges. Is it 

.he CLEC community's position that that is okay or not okay? 

:'m getting the impression that's not okay, so we are sort of 

mck to where we started in the first instance. 

MR. STARKEY: But I guess what we are saying is it a 
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clear exercise of monopsony power. Because as I think Doug was 

saying, if Sprint came to AT&T, AT&T probably doesn't get 

enough from Sprint to say, you know, okay, fine, we'll sue you. 

Or, fine, we will go and exercise our tariffed rate. It really 

is that exercise of monopsony power that is the problem here. 

And if we are going to examine market distortions in this 

analysis, then that is a distortion we should look at. That 

was really the point I wanted to make with it. 

MR. HATCH: And I guess my only point is that if we 

can't decline, which it appears the CLECs say we can't, then 

the enforcement issues in terms of disciplining the market seem 

to go away. 

MR. STARKEY: Well, they are back to what we talked 

about earlier, competing them away, which we may agree or 

disagree. It's fundamental. Are we on 8 ?  We are at 8, right? 

MR. DOWDS: Eight. 

MR. STARKEY: On what basis can it be determined if 

CLEC access rates are just and reasonable? Here we sort of 

suggest that just and reasonable, you know, again, is a 

definitional issue. What do you mean by just and reasonable? 

Do you mean the legal standard or do as mean as the market 

would produce it? We think the market produces just and 

reasonable rates as they are today. And if the question is how 

do we determine that, or how do we prove that, then, again, I 

think is that three-step process. And I know you are all 
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jetting really tired of me saying that, but it's the same way 

re do anytime we decide whether to regulate or not. We 

Letermine whether there is a market distortion; if there is, we 

.dentify the barriers-to-entry that allow that market 

listortion to exist; and then we talk about dismantling it. 

So that is the process that at least in my opinion 

;hould happen, if we really want to examine the issue of are 

:hey just and reasonable. And we believe that they are. 

Again, our next couple we'll come back to. When you 

ire at that third stage, let's say you have gone through that 

rocess and determined there is a problem, but you just can't, 

:here is no physical, or economic, or technological way to 

ivercome those market barriers, then what do you do in terms of 

regulation? Then we suggest that costs do matter. That 

ienchmarking to the ILEC rate is, we believe, demonstrably 

ielow our cost in some circumstances, and that this reasonable 

resumption that we should benchmark there and then prove 

itherwise puts an inequitable burden on us to do so, because we 

mow from many perspectives that the costs are very different. 

MR. PRICE: This is Don Price for Verizon. I mean, 

Jerizon believes that the benchmarking process set by the FCC 

is a good approach. And we heard this morning that, you know, 

;hat was an order that was ill conceived, et cetera, but the 

irder stands. 

We also heard this morning that somehow or the other 
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.hat the benchmark approach that was adopted by the FCC there 

?as something that was a departure from the FCC's previous 

-eliance on costs, and I disagree with that for the simple 

-eason, A, that for the ILECs the FCC had already departed from 

i strict cost basis for rate setting. They had already removed 

)rice caps. And as the order itself says, the question was -- 

ind I think, Mike, you used the term expedient. I don't think 

.hat's necessarily the word the FCC used, but it did say, you 

:now, look, we face a problem here, and the problem is how do 

'ou come up with something that is a reasonable proxy when we 

lave no information whatsoever about CLEC rates, and we have 

Lever looked at them, we have no data, we have no history, we 

lave nothing. And what they concluded was, look, we have 

ooked at ILEC rates. Those have survived scrutiny, and they 

lo make a reasonable benchmark. 

And so I think for the reasons that I disagreed with 

That he said this morning about that order, I think that in 

tself is good cause to look at what the FCC did as a 

.easonable basis for benchmarking. And, by the way, the 

Lissent was just a dissent, so -- 

M F l .  STARKEY: Scathing, I think. 

M F l .  PRICE: Scathing, but just a dissent. 

MR. FOLLENSBEE: I'm sorry, this is Greg Follensbee, 

,T&T, (inaudible) . 

MR. PRICE: Whatever they were. 
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MR. FOLLENSBEE: No, I was listening to them. I 

lgree with what you said. 

MR. STARKEY: I think the only thing that I would add 

.o that, and I have been in these proceedings where you were 

.ooking at the access rates of an old -- or you're in a TELRIC 

moceeding and you are looking at the TELRIC rates of an old 

;TE territory, or of an Embarq territory, or a territory like 

.hat. And you say, look, let's use the RBOC UNE loop rate and 

.et's benchmark it. Let's say that in Columbia, Missouri, 

ihich is an old GTE exchange, used to be, let's use the rate 

ior St. Louis. Let's use the unbundled loop rate for St. 

,ouis, which is an SBC exchange, and let's make it as proxy. 

The ILECs fly off the handle. I mean, this has got 

:o be based on our costs. These are our costs that matter. 

'hese proxies doesn't give us a right, an ability to compensate 

is for our costs. And I guess what we are saying here is what 

.s good for goose is good for gander. That the notion here is 

:hat costs do matter, and that there is not enough information 

it a minimum. We think there may be enough information to 

uggest that their rates aren't compensatory for us, but let's 

)ut that aside and say we don't know. So at least there has 

rot to be some analysis, in our opinion, that says the rates we 

ire setting for you. whether benchmark or not, are 

!ompensatory . 

MR. MASTANDO: This is Tony Mastando with DeltaCom. 
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'hat decision with the FCC was intended to be an interim 

lecision until they revisited it through intercarrier 

iompensation. Also, I can understand whether it's expedience 

,r administratability, the FCC didn't want to get in the cost 

:ase for 50 states and 700 competitive local exchange carriers. 

'hat is a daunting task for any regulatory body. And so we are 

little bit closer to the ground here in Florida. So the FCC 

lperated under, you know, a different regimen, nationwide 

.egimen than we are operating here in one state. 

MR. PRICE: This is Don Price for Verizon. The hat 

.hat I wear, one of the hats that I'm wearing here at the table 

.oday is that of MCImetro Access Transmission Services, d/b/a 

'erizon Access, which is a CLEC. And in every state where the 

-egulator has followed the FCC approach and established a 

ienchmark, we have quickly complied with that, and have never 

lone to the effort of trying to determine whether that 

)articular rate for a subset of our services was compensatory. 

Because, frankly, like I said earlier, at some point 

re hope that along with, I think, most everybody at the table 

.ere, we hope that we can get to a point where all the 

iistortions in the switched access rates that have built up 

iver the years are ultimately gone,' you know, go by the 

rayside. And, to my knowledge, no one has ever -- no CLEC has 

!ver tried to challenge the benchmark at the FCC and tried to 

.emonstrate something above that for purposes of its interstate 
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iccess rates, to my knowledge. 

MR. STARKEY: They have. Digiwave (phonetic), I 

Ihink is the name of the company, and they just recently did 

.t, too, about a year and a half ago, and the order just 

recently came out. They were a small CLEC that operated in IC0 

ierritories somewhere in the midwest. And they filed a cost 

study and the FCC didn't even look at it. The FCC sent the 

Irder back and said costs don't matter. 

And, again, I'm grossly paraphrasing. But they 

lasically said costs doesn't matter. No, thank you. So, I 

nean, I think that horse is out of the barn at the FCC, that 

:he FCC doesn't care about costs. They really just want to 

Ienchmark it and leave it alone. 

MR. FOLLENSBEE: Do you mind if we take a short 

xeak? 

MR. DOWDS: Sure. Take ten. 

(Recess. ) 

MR. WWDS: What we are going to go is skip the next 

Lhree and go to 12, and basically wrap up, because 12 is the 

m e  (inaudible). 

(Simultaneous conversation. Inaudible.) 

MR. DOWDS: Let's have folks address Question 12. 

MS. KAUFMAN: Could I just say one thing before that, 

lave? 

MR. WWDS: Yes. 
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MS. KAUFMAN: We brought a lot of people here, and 

ut a lot of effort into our presentation. I hope that shows. 

'e would just like an opportunity to kind of maybe hit the 

ighlights briefly and not skip over some of the questions. 

buld that be all right? I thought you were saying you want to 

ump to -- 

MR. WWDS: Well, just 9, 10, and 11 we basically 

ddressed quite a bit in response to questions. 

MS. KAUFMAN: Well, I guess that may be true, and if 

like thinks so, but if he can -- 

MR. W W D S :  If you disagree, we will quickly go 

hrough them. 

MR. STARKEY: I think we have. There may be a couple 

ff extra points I might take a couple of minutes to make. 

MS. KAUFMAN: Mike talks really fast. 

MR. ST-Y: 1 mean, 9 is really a legal question in 

iy mind that I'm not equipped to answer anyway. I mean, the 

ttorneys have written something here. We could probably skip 

o 12. I think the more important issue may be just allowing 

s to hit two or three of the points in our proposed questions, 

jut I can do that very quickly. 

So, 12, if the Commission opts to maintain allowable 

'LEC access rates through some means other than rate caps, what 

lptions are available? Here, again, I think we make -- we put 

orward the notion that why are we just looking at CLEC access 
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-ates? If this is problematic, I think as Doug pointed to 

zarlier, why not look at all ILEC rates? And then, more 

Lmportantly, and to our position is the FCC is supposed to fix 

tntercarrier compensation. The FCC's benchmarking for 

Lnterstate CLEC access rates was interim with the notion being 

:hat they are going to fix intercarrier compensation in total. 

\ie would say let them fix it. Our understanding is it is 

supposed to be coming in, and I know you are all going to laugh 

vhen I say this, but it is supposed to be coming in in the next 

TO to 90 days, something on this notion. 

UNIDENTIFIED SPEAKER: I've heard this before 

somewhere. 

MR. STARKEY: Yes, I've heard that before, too. But 

:he bottom line is that doing it piecemeal is problematic, as I 

zhink we have seen as other regulations are implemented. 

{specially when you are looking just at CLEC, one competitor as 

ipposed to the market for this particular -- the product market 

in question. So that's sort of our first response. 

The second response is we think that the tools exist 

:o make the market more responsive if it's not responsive 

3nough. And that is as -- at least in my opinion, and 

lopefully my attorneys will back this up later, but on the 

intrastate side deaveraging rates is not prohibited. And on 

:he interstate side, that a broader reading of 254(g) by the 

T C  that could be encouraged by the Florida Commission, or the 
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'lorida staff, certainly would also help to strengthen the 

iarket to the extent it needs it. 

And then, again, the FCC, or the Florida Commission 

:hould participate fully in the FCC's endeavor to address all 

.he intercarrier compensation issues in a comprehensive manner, 

ihich, again, we think is the right way to sort of deal with 

.his issue. 

MR. W W D S :  Other comments? Let me modify this 

pestion just a little bit. It says other than rate caps. Are 

.here any alternative forms of rate caps that might be more 

lalatable than pegging them to the RBOC rates? I think the 

tnswer is no, but -- 

MR. STARKEY: Well, no, I think the answer is yes. I 

lean, given the Hobson's choice of you must take the ILEC rates 

)r are there other alternatives you would prefer, given that 

Iobson's choice, yes, there are others. And I think I 

ientioned them earlier, proxies relative to ICOs which are more 

iligned in terms of scale and cost to the mid-sized ILECs. And 

)erhaps even if the notion is that there is a broad disparity 

tcross the marketplace in terms of rates for access, 

letermining sort of a benchmark based on an average, I don't 

mow. I mean, we really haven't talked about those kind of 

.hings because we don't think there is a problem. We just know 

:hat the ILEC rate is the right one, so -- 

MR. DOWDS: RBOC rate. 
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M R .  STARKEY: Right. The large ILEC rate. 

(Simultaneous conversation.) 

MR. STARKEY: We struggled with that, too. 

MR. DOWDS: Don. 

MR. PRICE: Yes. Don Price for Verizon. AS you 

iight suspect, you know, we think there is some limited 

-ariation. One possibility is just setting a rate, having the 

:ommission set a rate and say this is it. Connecticut did that 

inaudible). The problem with that rate or with that approach 

s (inaudible) and, you know, raises the prospect that if the 

:ommission at some point in the future decides that that rate 

.s not right, then we have got to go through something else in 

Irder to reset what the standard is. 

Long-term arguably where we would be is at a place 

ihere we could all negotiate rates that are just contract type 

lrrangements so that everyone could negotiate something, which 

)ecause of the structure of the market I think we are a ways 

lway from that. So options are rather limited today. 

MR. FOLLENSBEE: This is Greg Follensbee with AT&T. 

le don't really at this stage see any viable options to use 

>ther than that. As I said, I mean, somehow there is a 

iisconception and maybe because of what we said in Texas, which 

: need Heidi (phonetic) to read, but as I said, we are not 

@posed to having the cap be the default and letting the 

:ompany come in and justify higher rates. 
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A group of customers, you know, CLECs could come in. 

mean, there is a lot of ways we could look at doing this. I 

hink we are all trying to get to the end result, which is to 

:reate a more competitive marketplace in this arena. But given 

.hat we don't agree that we have the ability to deaverage rates 

n this state, and -- 

MR. DOWDS: Legally or -- 

MR. FOLLENSBEE: I think legally, but (inaudible 

MR. HATCH: My understanding is there is a legal 

'eason ou t  there, as well, but it's a practical reason, as 

rell, when you start creating, literally, customer-specific 

'ates, or ILEC-specific rates, or CLEC-specific rates. Because 

f you don't do that, then you have some level of averaging, 

Lnd when you do that, then higher than average access rates are 

ioing to take advantage of deaveraging. 

MR. DOWDS: Anyone else? Doug. 

MR. STARKEY: I think I can make our other points in 

.wo minutes. 

MR. DOWDS: Okay. 

MR. FOLLENSBEE: Let me further say something. I 

lean, if, in fact, the FCC is going to do something in 60 or 90 

Lays, I mean, we sure wouldn't be opposed to waiting to see 

rhat they are going to do, but not have this -- it's going to 

ie the status quo forever. I don't think 60 or 90 days in the 

[rand scheme of things is going to really -- that we need to 
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ove immediately, in other words, to do something on this. In 

act, we are going to get some direction from the FCC. I'm not 

ure I agree we will, but -- 

(Simultaneous conversation.) 

MR. FOLLENSBEE: It would be nice. 

M R .  STARKEY: I don't think I can posit it's 

omething that is going to happen. Okay. I was just going to 

lip to -- we threw out some additional questions in our 

)resentation we thought would be interesting to answer. I am 

roing to flip to Slide 41 now and make just a couple of points, 

md I think we will largely be done. 

And here it is an issue we have raised before, but I 

ranted to just kind of put a point on it, which is you can kind 

)f see -- I can kind of see where the CLECs are coming from 

rhen they look at their business, and they say what I pay in 

;pecial access, access to build my network in many 

:ircumstances, the same network that I use to provide AT&T and 

rerizon long distance services has gone up dramatically over 

:he last three to five years. Not only in the prices I pay, 

)ut the fact that I'm no longer able to get UNEs for some of 

.t, but now I must pay special access. 

As my cost structure is increasing because of these 

:wo carriers charging me more for building the very network 

:hey use for switched access, it's also being advocated that I 

;hould charge them less to use it. That's part of the problem 
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iere. And it gets to the fact that -- and when we do these 

zost studies it is not uncommon t o  see that within a CLEC, 

fiepending on how they build their network, it's not uncommon to 

see 40 to 60 percent of their total cost structure associated 

Ath transport and the other factors that contribute to 

switched access being based on special access rates they pay to 

the I L E C s ,  primarily AT&T and Verizon. 

So as those costs increase, and then we are being 

forced on this side to decrease the switched access rate for 

the very same facilities. I mean, these are the facilities 

that support our switched access services, that's problematic. 

rhat is a price squeeze in some ways. I mean, that is the 

business problem that exists in this particular scenario. 

I think the other thing I would say -- the same is 

true of collocation, as well, because that is obviously an 

important component here, as well. And I think -- was there 

m e  other point I wanted to make? I think there was just one 

3ther point I wanted to make, which gets back to -- well, I 

think I'll stop there, unless somebody else wants to make a 

point about something else. 

I guess the last one I would make is this notion that 

it is a complex analysis. That you have to take that three 

steps. If you don't take the three steps you are really 

shorting the process. We shouldn't just start at, okay, how do 

de fix this problem. We should start at, okay, let's define 
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ihat this problem is. And, again, what are the barriers that 

lenerate this market power we keep talking about before we 

;tart talking about how to solve a problem. I think that is my 

.ast comment. 

MR. WWDS: Well, I have one question for you, 

)ecause I didn't hear you answer the question, or actually it 

iasn't posed to you directly. Doug alleges that under state 

.aw we have authority under .04, I think is what you cited, to 

;omehow or another direct ILECs to reduce their switched access 

Zharges. Do you agree or disagree, or is the jury out? 

MR. HATCH: I think the jury is out. I think it's a 

larder hill to climb than it is -- than looking with respect to 

:LEC access charges, because the prior case law regarding ILEC 

iccess charges was directly on point. And I'll get you that 

:ite. 

M R .  DOWDS: That's my last question. 

Any further comments or further written responses to 

)ur questions that any party would like to file with us, we 

rould appreciate if you would file them by August lst, and file 

.hem in Docket Number 080000, which is the undocketed docket. 

MS. CASWELL: (Inaudible). 

M R .  WWDS: I hadn't really thought about it. Does 

inybody have any preference? 

MS. CASWELL: (Inaudible.) 

UNIDENTIFIED SPEAKER: It wouldn't hurt. You said 
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-eply comments? 

M R .  DOWDS: Yes. Kim wants to do reply comments. If 

io, what about two weeks later? These are voluntary, you don't 

Lave to do them. 

UNIDENTIFIED SPEAKER: We thought that that 

mgust 1st deadline might be a little bit quick, and we're 

Jondering whether it could be extended by maybe a week or so. 

M R .  DOWDS: Okay. August 8th and August 22nd, then. 

MR. HATCH: August 8th, a fortuitous date. 

* * * * * * * 
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