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PROCEIEDTINGS

CHAIRMAN CARTER: And with that, Commissioners,
we are now on Item 11.

MR. LESTER: Good morning, Commissioners.

CHAIRMAN CARTER: Hang on a second. I know
you're ready to go. Just one second.

Staff, you're recognized.

MR. LESTER: Good morning, Commissioners. I'm
Pete Lester with staff.

Item 11 concerns FPL's petition for voluntary
ﬂwithdrawal of its improved volatility mitigation mechanism
petition, which was known as the VMM petition. And FPL's
petition also proposes hedging order clarification
guidelines.

At the April 22nd agenda conference, the
Commission considered the VMM petition and determined the
period of review for hedging transactions to be through
July 31st of the current year. The Commission also
deferred consideration of the VMM petition in its
alternative to allow for completion of staff audits and to
allow workshops. The audits are now complete and staff
has met several times with FPL and parties.

For Issue 1, staff recommends that the
Commission acknowledge FPL's voluntary withdrawal of the

VMM petition. Regarding Issue 2, FPL's proposed hedging
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order clarification guidelines provide that the Commission
will approve each electric utility's risk management plan
at the annual fuel hearing and this will guide the
Commission's determination of prudence of hedging
"activities the following year. Progress Energy Florida,
LITampa Electric Company, and Gulf Power Company support the
guidelines. The Office of Public Counsel opposes the
guidelines and has provided comments.

Staff recommends that the Commission approve
FPL's proposed hedging order clarification guidelines. 1In
Hdoing so, the Commission will demonstrate its support for
hedging and will retain its discretion to determine the
prudence of hedging results.

Staff has the following corrections or revisions
to the recommendation, and the first is on Page 4, and it
would be the first full paragraph and the fifth sentence
in that paragraph. Insert the word "Gulf" after "TECO
and". In the same paragraph, in the seventh sentence,
insert the word "Gulf" after "TECO and". And the last one
is on Page 8, it is in the section entitled Sections 2 and
3. In the last sentence, the phrase "the previous
calendar year" should be replaced with "August 1 to
December 31 of the prior year (in 2009, the report will
cover all of calendar year 2008)".

CHAIRMAN CARTER: Commissioners, were you able

FLORIDA PUBLIC SERVICE COMMISSION
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to get that? You may proceed.

MR. LESTER: I believe representatives of FPL
and OPC are present and staff is available for questions.

CHAIRMAN CARTER: Are those the only -- are
those all of the scrivener corrections and revisions?

MR. LESTER: We had several more, they were
minor. We just focused on the --

CHAIRMAN CARTER: Okay. Let's hear from the
parties.

MR. BUTLER: Thank you, Mr. Chairman. Good
morning. My name is John Butler, Counsel for FPL. With
me this morning is Sam Forest (phonetic), FPL's Vice
President of Energy Marketing and Trading, which is the
business unit responsible for developing and implementing
FPL's hedging plans.

First, I would like to say we are very pleased
with staff's recommendation on FPL's proposed hedging
guidelines, and we respectfully request that the
Commission approve the recommendation in its entirety.
The Commission approved a stipulation in 2002 that
established the current framework for FPL, or, I'm sorry,
for IOU hedging programs. The stipulation had broad
support from all stakeholders, including OPC at the time.
IOUs have hedged pursuant to the 2002 stipulation for

several year now.
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It has become apparent, however, that
stakeholder support has been much stronger for hedging
when it results in gains than when it results in losses,
even though both outcomes are expected and inevitable as
volatility is controlled over time. IOU shareholders
receive no special benefit or reward for hedging gains,
but this observed asymmetry and the reaction to hedging
when it is gains versus losses raises concerns that they
might be penalized for hedging losses. This asymmetry can
increase perceived financial risk and ultimately the IOUs'
cost of capital.

FPL's proposed hedging guidelines are intended
Wto clarify and refine the 2002 stipulation in order to

Wreduce that risk. The proposed guidelines do so not by

insulating IOUs from scrutiny, but rather by establishing
a better framework for prospectively and collaboratively
establishing detailed hedging plans that will guide both
the IOUs in implementing their hedging activities and the
Commission in reviewing the results.

The proposed hedging guidelines we are looking
at here are the product of a full and active collaboration
with staff and the parties to this docket. FPL originally
Ifiled a form of hedging guidelines as an alternative in
its VMM petition in the end of January of this year, over

|

seven months ago. The current guidelines that we are
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seeking approval for today are a direct outgrowth of the
guidelines that we proposed in January, but they have been
refined to address comments and concerns of staff as well
as the parties.

“ As noted in the staff recommendation, the
guidelines were vetted at workshops and conference calls
that staff held on four separate occasions extending from
early June through late August. FPL refined the
guidelines to respond to specific comments on them from
all of the participants in those workshops, including OPC.

Page 11 of the staff recommendation suggests
some minor wording changes to clarify certain points in
the guidelines. FPL circulated revisions to the
guidelines on Monday of last week that addressed staff's
suggestions and has confirmed that all of the IOUs support
those revisions.

The IOUs' use of hedging has been carefully
evaluated by staff through a pair of audits that were
conducted to assess the costs and benefits of the hedging
programs, and it confirmed that the IOUs 2007 hedging
activities were consistent with their hedging plans. At
the April 22 agenda conference, you deferred consideration
of our VMM petition until those audits were completed.
They have now been completed. The management audit was

Hcompleted in June and found that, quote, the use of
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financial hedges for fuel purchases provides a benefit to
customers. Each IOU's hedging program is appropriately
controlled, efficiently organized, and operates under a

nonspeculative format, end quote.

Il The financial audits were completed in May 2008,

—

land identified no problems with the IOUs' implementation

|of their 2007 hedging activities. The auditors found that
Lthose activities were conducted consistent with applicable
'Commission orders and rules and with applicable FASB

| standards.

1 The time is right to approve the hedging

Wguidelines now so that they may be applied to the review
of hedging programs starting with this year's fuel

Wadjustment proceedings. Let me explain kind of why it is

Wimportant to have that approval today so we can move
Wforward with review of the hedging plans at the

November 2008 fuel hearings. In the first half of the

T ———————————————————
———

calendar year, IO0OUs typically begin placing hedges for the

1

following year and beyond. This means that if IOUs are
going to be able to rely on the hedging guidelines for

hedges to be placed in 2009, the guidelines need to be

——————————————————————

1

approved now.

FPL sees no meaningful benefit from further
delay in approving the guidelines. As I mentioned

earlier, the guidelines have been fully vetted by staff
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and all parties over a period of more than seven months.
Both the general appropriateness of hedging and its
specific application by individual IOUs have been
lcarefully scrutinized by the staff audits. There is
nothing further to review about the guidelines or about
hedging generally that requires further review or debate.

|
Last, I would like to respond briefly to

objections that OPC has filed, because I don't believe any
of those objections withstands scrutiny or would warrant
either denying or postponing further approval of the
guidelines. OPC's first objection is that there are no
demonstrable benefits to hedging. This is directly at
odds with staff's audit findings which said, quote, the
use of financial hedges provides a benefit to customers,
end quote. And, quote, generally each company has
successfully mitigated the price volatility for its
customers, end quote. That being exactly the benefit
hedging is intended to provide. It is also directly at
odds with the conclusions in staff's recommendation that
says, quote, hedging has contributed to the stability of
fuel factors, end quote.

Staff also correctly points out that hedges have
reduced the need for midcourse corrections. We have had
far fewer of them the last few years, and most recently

significantly reduced the magnitude of the underrecoveries
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that were the source of the midcourse corrections this

summer. Speaking for FPL, I can say that the midcourse
correction we sought was several hundreds of million of
1

dollars less than it would have had to be if we had not

|had hedges in place for the 2008 fuel costs.

OPC claims that while hedging mitigates the
volatility in fuel prices, it is not having much of an
impact on the fuel factors that are charged to customers.
However, this is simply not correct. FPL has performed a
quantitative analysis using a principle familiar in
statistics called the standard deviation, and the standard
deviation without hedging is -- excuse me, stated the
other way around, the standard deviation with hedging is
only about two-thirds as large as it would be without
hedging. Another measure that hedging is, in fact,
accomplishing what it is intended to accomplish, which is
to control the volatility in what customers pay.

OPC next claims that the cost of hedging has not
been quantified, but could be substantial. This is,
again, at odds with the audit findings in the staff
recommendation. The management audit found that direct
hedging transaction costs are minimal or nonexistent. OPC
is focused on the comment in FPL's initial VMM petition
that indirect transaction costs could be substantial.

However, as staff correctly notes, FPL subsequently
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explained the indirect transaction costs are theoretical
or potential. Depending on the relative potential or
position of buyers and sellers in the fuel markets, the
indirect costs could add at most a small amount to total
“fuel costs on the order of a couple of hundredths of one
percent, and they might even be negative so that they
would reduce total fuel costs. It all depends period to
“period on the relative position of buyers and sellers.

Finally, staff correctly points out that

incremental hedging O&M costs are not significant relative

[to ToUs' total fuel costs. For example, FPL has projected
2009 incremental hedging O&M costs of about $695,000
compared to total projected fuel and purchased power costs
Iabout $6.9 billion. That is only about 1/100th of one
percent.

OPC's third claim is that IOUs somehow benefit
from their hedging programs. This is, again, unfounded.

llunder the Commission's fuel adjustment mechanism, IOUs

|
|
1
|
recover their exact fuel costs, nothing more and nothing
lless. The same is true for all types of hedging costs.
There is no opportunity under the Commission's fuel
Ladjustment mechanism for IOUs to retain any portion of
lwhatever gain may result from hedges when they are placed.

OPC suggests that IOUs benefit from a more

stable cash flow and predictable earnings as a result of
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"hedging. However, at the same time, OPC ignores the
substantial asymmetric risk that IOUs face as a result of

their hedging programs that I spoke to earlier. To the
1|

extent that there are any impacts on an IOU's ROE

Irequirements from either the existence of this asymmetric

risk or from the proposed hedging guidelines mitigating

i
that risk, we agree with staff that those impacts would be

|properly addressed in a base rate proceeding.
h Finally, OPC asserts that the hedging guidelines

somehow curtail or interfere with the Commission's ability

—

to review the prudence of IOU hedging activities. Really,
Wnothing could be further from the truth. The hedging
Wguidelines would actually substantially improve the
Commission's review of hedging activities in two important
ways .

L First, the guidelines contemplate the filing of
1detailed risk management plans for hedges to be placed in
Tthe upcoming year early enough for those plans to be

|

Wreviewed and approved before they have had to be
Wimplemented. Subject to appropriate confidentiality
Lprotections, the plans will be accessible to OPC and other
Hparties as well as the Commission. The guidelines will,
Wtherefore, facilitate a much more complete, open, and
ITcollaborative debate about how hedging programs should

1
qunction in the upcoming year.
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And, second, the guidelines provide explicitly
for an IOU's hedging results to be measured against its
approved plan. This will provide a context and framework
for prudence reviews. FPL does not believe that anyone
benefits from an unstructured review process. It creates
unnecessary uncertainty for the IOUs, and for the
Commission and the parties it makes it difficult to
articulate and apply an appropriate and consistent

standard for the review.

So we have guidelines that have been thoroughly
vetted, input from all parties refined to reflect that
input. It would be very useful for them to be approved
now so that we can actually start using them to have --
excuse me, review of hedging plans for next year reviewed
as part of this year's fuel cycle. There is nothing
significant to be gained from either deferring a decision
or from hearings on something that has been that
thoroughly vetted. And for these reasons we, again, urge
you to approve staff's recommendation in its entirety.

And Mr. Forest and I are available for any
questions‘that you may have.

CHAIRMAN CARTER: Thank you. Mr. Wright, are
you part of this?

MR. WRIGHT: Mr. McGlothlin is going to present.

CHAIRMAN CARTER: No, no, that's not my
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question. I am going to Mr. McGlothlin next, but I was
going to come to you last if you are a part of this.

MR. WRIGHT: No, I don't intend to speak other
than to support Public Counsel. Thank you.

CHAIRMAN CARTER: Okay. Mr. McGlothlin, you're
recognized.

MR. McGLOTHLIN: Joe McGlothlin with the Office
of Public Counsel. I apologize for my lack of voice this
morning. I hope you will bear with me as I speak through
my cold. And perhaps --

CHAIRMAN CARTER: Did you say something?

(Laughter.)

MR. McGLOTHLIN: It's a form of reassurance that
I'm not going to talk a long time this morning. 1In
January of this year, Florida Power and Light Company
filed what it called its improved volatility mitigation
mechanism. And it proposed to improve the volatility
mitigation mechanism by unwinding its hedging transactions
and asked the Commission to support that endeavor.

In the course of that petition, its primary
contention was that hedging does not mitigate volatility
perceived by the customer materially beyond that which is
already accomplished by the levelized fuel cost-recovery
factor. As you're aware, when the Commission sets the

fuel factor for the upcoming year, it divides the total
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annual fuel expenses by 12 and sets a constant fuel
cost-recovery factor that appears on the customer's bill
for each month during that period, absent some
extraordinary circumstances like a midcourse correction.
And FPL provided exercises which demonstrated that when
you compare the impact of this levelized mechanism on a
customer's bill with the impact of the levelized fuel
factor plus the hedging transactions, the hedging adds
very little to the protection against volatility that the
customers already see in the form of the levelized factor.

Their second point is that along with this
dubious value of hedging in terms of mitigating the
volatility seen by the customer on their bills, the
hedging transactions cause the companies, and through the
companies the customers to incur inevitable -- that's
their word, inevitable direct and indirect costs. And
with respect to the indirect costs, they said that those
costs are difficult to quantify, but could be quite
substantial.

In September of this year, Florida Power and
Light Company filed the petition that they're supporting
today. And in that petition they asked the Commission to
reaffirm its support for hedging as a valuable and
effective means of mitigating volatility seen by

customers. On the surface that seems to be quite a
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contradiction, but there's something that is a constant in
both efforts. FPL 1is quite up front about it. FPL's
primary objective in the January petition and the
September petition is to reduce its regulatory risk.

Now, let's take a moment and consider what is
the regulatory risk that FPL wants to reduce. Regulatory
risk is the possibility or the potential that the
Commission could disallow some portion of a request from
being borne by customers. To the company and investors
that's a risk. To the customers that is the primary tool
in place to protect customers from what would otherwise be
a monopoly situation.

And bear in mind that this mechanism of guarding
ratepayers from imprudent actions and/or unreasonable
Lcosts is something of a continuum. You cannot accede to
Lrequest to reduce regulatory risk without diminishing your
Wability to protect customers against potentially imprudent
Lactions and/or unreasonably higher costs. And so when
they ask you to consider a reduction of risk, you have to
Wtake that as a very serious matter and one that bears on
your ultimate responsibility.

Now, they say that you should do this because
uncertainty and regulatory risk increase the cost of

capital. Bear in mind that when investors review a

utility's risk profile, they look at the entire profile.

1

—————————————————
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And when they look at Florida Power and Light Company,
they will see, among other things, I can't list all of
them, they will see a monopoly, no competition for the
retail business. They will see ratemaking mechanisms that
include the ability to ask for and receive within 60 days
interim rates if they are warranted. They will see a fuel
cost-recovery clause that enables them to collect their
fuel costs on a current basis with a true-up. They will

||
see a conservation cost-recovery clause and an

environmental cost-recovery clause. They will see cases

in which the Commission has been responsive to requests to
enable them to recover storm-related expenses in a timely
Lstation. And so they will see a host of things which when
you add them up would lead a company in a competitive
business to say where can I sign up for risks like that.

So when they say -- when they point to a single
component and say, oh, that is a source of risk, you have
to bear in mind the overall risk picture and risk profile
which under Florida regulation is in many ways favorable
Wto the utilities.

Now, today FPL says it's withdrawing its
petition for an improved volatility mitigation mechanism.
It can withdraw its petition, but it can't withdraw the

facts, which as John Adams famously said are stubborn

Wthings. And the facts which they supplied in support of
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that January petition we found to be guite persuasive in
terms of the limited benefits that hedging provides in
terms of protection against volatility seen by customers.
And for that reason we think that the Commission should
not agree to the proposed guidelines without considering
after six years of experience from its 2002 order whether
hedging truly performs in the way it anticipated at the
time, or whether it has, as was described in the January
petition, a set of unquantified costs and very limited
benefits.

On the other hand, if after investigating the
value of hedging, the Commission determines that it is a
worthwhile endeavor, we would continue to oppose the
Wguidelines in their current form because they do have the

effect of reducing protection available to customers.

Now, bear in mind when we talk about regulatory
risk, we are talking about the Commission's review of
actions to determine whether they are imprudent and costs
to determine whether they are reasonable. And in
performing that function the Commission always applies the

same prudence test. And the Commission has been careful

never to use hindsight and never to second guess the
utilities, and so the possibility of applying that test to
some big numbers as to small numbers is not in itself a

source of risk if the Commission acts on the evidence and
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applies the right test. And so we think the risk
perceived by FPL is overstated for that reason.

Mr. Butler referred to statements in the audit
and in the staff recommendation which support the
proposition that there are benefits. But from the word
go, from the year 2002 forward, the mantra of the
utilities has been over the longhaul gains and losses will
offset themselves. That over the longhaul there would be
a wash. And to say that you can look at a particular
period of time and say, aha, there are some benefits,

there are some gains, flies in the face of the overall

Iproposition which is that over the longhaul there is going
to be offsetting gains and losses. And if that is true,
if that is wvalid, then it's simply impossible to look at a

Wsnapshot in time and say, well, this proves that hedging

ﬁis worthwhile.

On the other hand, if the application of the
hedging transactions can be and should be to lower fuel
costs, which seems to be the suggestion in FPL's

presentation, that's another reason why the Commission

e ————————————erer———

should maintain and reserve its ability to review this
transaction for prudence and effectiveness. With respect
to the contention that the guidelines would lower FPL's
cost of capital, from time to time that contention is

made, but it never seems to be translated into a lower
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required rate of return, or lower rates necessary to
achieve that return so that the customers never seem to
catch up to realize that benefit.
| Those are my comments. Thanks for your

attention, and I will answer any questions.

CHAIRMAN CARTER: Thank you, Mr. McGlothlin.

Commissioners? Commissioner McMurrian, you're
recognized.

COMMISSIONER McMURRIAN: And I'm probably not
organized, so I will try a couple, and maybe I'll have

some after.

I guess it 1is best to start out asking FPL this,
or maybe staff, too. With respect to the plans that will

be filed, will you be filing a plan every year, or will

15 Lyou be filing a plan one year and asking for approval and

16
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you will follow that until you see some need to change the
plan?

MR. BUTLER: The expectation would be that the
plans be filed every year. I suppose a utility could do
no more than confirm that it intended to continue
implementing on the same terms as it had the year before
if it didn't intend to make any changes, but under the
mechanism we envision with the guidelines there would be a

filing each year.

COMMISSIONER McMURRIAN: And I guess this is for
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staff. Mr. McNulty, if we approve the plan and that gives
the IOU the green light to pursue the hedging plan that
they have laid out and the Commission would have approved,
but the prudence determination would still come after
that, right? I mean, wouldn't you still be looking at the
period that the hedging costs and all were subject to
recovery? When that full period was closed, wouldn't you
be making a prudence determination at that time? And I
guess this goes to the things that Mr. McGlothlin has
raised, and I don't mind him jumping in, either. But I
want to get straight in whether or not we are doing a
prudence review, because my understanding was that we were
still doing that.

MR. McNULTY: Yes, Commissioner, you would be
doing a prudence review at the time that you received the
results of the hedging program. And that prudence review
will be tempered, if you will, by the fact that a plan has
been set forth that the Commission has approved. You
would be evaluating whether or not the company stayed
within the parameters of the plan, or if they deviated
from the plan, if it was a justifiable case to do so. So
the plan set forth sort of a guideline for evaluating the
Wresult that would be received later. That's the staff's
perspective of the regulatory process that would ensue

Wfrom the approval of plans in advance as is suggested in

1
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the guidelines.

COMMISSIONER McMURRIAN: So the approval of the
plan would be more significant than, like, the process we
use for the Ten-Year Site Plan, for instance. We find it
appropriate for planning purposes, but, of course, the
utilities aren't held to everything they have put in that
just because the plan was appropriate and things change.
You are saying with respect to these plans that it would
be -- what they actually do, we would be comparing that to
what they laid out in the plan, what the Commission
approved, and you would be trying to make sure that they
had followed the plan that the Commission approved, would
be more of the --

MR. McNULTY: Yes, Commissioner. I do believe
it has more weight than Ten-Year Site Plans.

COMMISSIONER McMURRIAN: Okay. I think that is
it for now, Mr. Chairman. I think I have some more, but I
will come back.

CHAIRMAN CARTER: I will come back to you.

Commissioner Edgar and then Commissioner
Argenziano.

COMMISSIONER EDGAR: Thank you. And my
questions are actually more general and a little

overarching, and then I am going to drill in a little bit

further.
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But, first of all, I was going to maybe suggest,
Mr. Chairman, of course, it's up to your discretion if it
might be useful to dispose of Issue 1. It seems like we
have kind of moved beyond that, but we can certainly wait
until the end, whatever is your pleasure.

But I also wanted to -- I thought I understood
what was before us. And then from the comments that I
have heard from both FPL and from OPC, I had to go back
and look at the issues a little more specifically, because
I feel like what I was hearing from both of you was --
well, from FPL was kind of a request, my words, but I look
for you to correct me or clarify, but more of an
endorsement or a continuation of the hedging order and the
hedging program. And from OPC some real questions raised
as to the hedging program overall and the benefits or lack
of benefits. And you made some specific comments that I
will go into a little later. But yet my understanding of
what is before us is to specifically apbrove or not
approve guidelines to clarify. And so I just got -- so I
guess I would ask each of you if you could to see what is
the issue that you see before us today.

MR. BUTLER: Commissioner, from FPL's
perspective, I think the way you have characterized it was
accurate. We do not view the issue of whether hedging

should continue as being part of what we are petitioning
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to have approved. In our minds that is something that
exists now. It's a mechanism that all of the utilities
have been using. It was pursuant to the 2002 stipulation,
and we are really looking to have the Commission approve
these hedging guidelines that fundamentally do two things.
I think one of them is process, one of them more
substantive.

The substantive part is just setting out a set
of principles that the Commission and the parties would
look to in evaluating the plans and then determining

1
whether the plans are consistent with -- and their

Iimplementation consistent with what everybody expects.

And then the procedural part of it is kind of what
TCommissioner McMurrian was referring to that you have this
process of filing plans up front, get some review and
consensus that they should be implemented, and then after
ﬂthe fact look and see whether the utilities have
implemented what they said they were going to do.

But that's it. I responded to questions or
concerns raised by Office of Public Counsel about hedging,
but it's not part of our petition kind of whether the
issue of continuing hedging is something that needs to be
decided today.

COMMISSIONER EDGAR: Mr. McGlothlin.

MR. McGLOTHLIN: The request to discontinue

1 FLORIDA PUBLIC SERVICE COMMISSION
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hedging was part of the original January VMM petition that
FPL is withdrawing. And the support provided by FPL with
respect to that original petition we found persuasive, and
we think calls into question the value of hedging as it
relates to the stated objective, which is the mitigation
lof fuel cost volatility that appears on customers' bills.
Not to the company, which buys fuel, you know, from
month-to-month and experiences that volatility, but to the
customer who is already insulated by the levelized fuel
factor.

And so we question the wisdom of hedging for
lthis purpose. We question the costs incurred, and we
suggest that it is time, six years having lapsed since the

1

2002 order, to get one's arms around that subject before
doing anything else.

With respect to the guidelines that are the
subject of the newest petition, we see that as an attempt,
|another attempt to persuade the Commission to provide
up-front approval, and one does that at the expense of the
greater ability to protect customers and a more typical
after-the-fact prudence review. Of course, utilities
would love to have a situation where everything they do is
considered in advance, approved up front and irrevocably.
But that comes at a cost, and it comes at a cost to the

customers who depend on the Commission to maintain and
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reserve its ability to review the actions and costs of the
utility in a timely fashion with the purpose of protecting
them from bearing unreasonable costs.

MR. BUTLER: Commissioner, may I briefly
respond? I'm sorry. Mr. Chairman.

COMMISSIONER EDGAR: A comment, Mr. Chairman,
and a question to you, I guess, and maybe to our legal
staff. It just seems to me that we are blurring petitions
and requests. And the issue of regulatory certainty, and
the role of prudence review, and all of that is -- quite
1frankly, those issues I love to’discuss, and I'm
1fascinated by, and if that is the discussion for today I
look forward to all of us engaging in it.

But from the issues that are before us, it seems
like some of the comments we are hearing are about the

petition filed in January which we have an item before us

to withdraw, and then some of the comments are about a

later petition requesting discussion and potential

approval of the guidelines. And it just seems to me that

from my thinking, anyway, it would be helpful to separate
those. So is it the petition in January that there is an
item to withdraw, is that petition before us, or are we

going to withdraw it, in which case it is not before us

for discussion? I mean, could you or maybe Legal help me

think this through procedurally.
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CHAIRMAN CARTER: Let's do this. Let's see. 1In
reference to Issue 1, Commissioners, do you have any
further questions on that or do we need to hear from legal
"or staff further on Issue 1? And Issue 1 deals with
"whether or not to allow the company to take a voluntary
withdrawal of this petition, and obviously staff has

Il
briefed this issue from a legal standpoint as well as from

1"
a procedural standpoint on that, and I would just kind

I
of -- let's do that, because it does seem like we are

“mixing apples and grapefruits again.
T Commissioner Skop, you're recognized, sir.
|l COMMISSIONER SKOP: Thank you, Mr. Chairman.

I tend to agree with Commissioner Edgar with
respect to disposing of Issue 1 just based on the brief
that was provided by staff. The company has a voluntary
right to withdraw a petition, and I think that while the
“discussion may be valid, I don't think that that's
relevant to the issue before us on Issue 1.

CHAIRMAN CARTER: Commissioners, anything

further on Issue 17

COMMISSIONER EDGAR: If it's appropriate, Mr.

Chairman, I would make a motion that we go ahead and adopt

che staff recommendation on Issue 1 with the additional

comment that I think that may clarify our discussion for

the remaining issues.
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CHAIRMAN CARTER: You're recognized for that
motion.

COMMISSIONER EDGAR: I make a motion that we
adopt the staff recommendation on Issue 1 with further
discussion on the remaining issues to follow.

COMMISSIONER SKOP: Second.

CHAIRMAN CARTER: It has been moved and properly
seconded.

Commissioners, anything further on our
discussion on Issue 1, which is whether or not the company
is entitled to a voluntary withdrawal of its original
petition?

Hearing none, all of those in favor of the
motion let it be known by the sign of aye.

(Simultaneous affirmative vote.)

CHAIRMAN CARTER: All those opposed, like sign.

Now, let's take a moment here. Staff, could you
kind of get us back in the posture so we can -- I think we
got a lot of rhetoric and it kind of threw us off. Let's
kind of put us in the posture of discussing the remainder
of the case here. It did seem that we were far afield
from what I thought we were talking about, but, you
know --

MR. COOKE: Commissioners, maybe I will take a

shot at 1it.

FLORIDA PUBLIC SERVICE COMMISSION




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

CHAIRMAN CARTER: Good shot. Mr. Cooke.
I MR. COOKE: I think that by dealing with Issue

1 it does tend to address some of the Issue raised by Mr.

‘McGlothlin. I think the question he was raising is with

regard to the entire hedging order and the hedging
program, and I would say on a prospective basis this
Commission can deal with that, but I think having voted to

approve the withdrawal of that petition, perhaps that

e—ere——— .

issue was put to bed at this point for this proceeding,

llfor today's agenda.
I I also think probably something of that
lmagnitude is not well teed up for today's discussion. And

I really think there would be potential notice issues, et

cetera. So I would recommend focusing on Issue 2, which

is simply should you or should you not approve the
guidelines to the hedging order that has been proposed by
FPL at this point.

CHAIRMAN CARTER: I said I would go to
Commissioner Argenziano, and then I will come back to
Commissioner McMurrian.

Commissioner Argenziano, you're recognized.

COMMISSIONER ARGENZIANO: Thank you, Mr.

WChairman.

I think when Commissioner McMurrian had asked a

Tquestion to staff the answer was that there would be a
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prudence determination afterwards. Anyway, I think they
are trying to get to the point that is there a prudence
determination to be had later on. But when I read
through, it seems to me that that prudency determination
would be more topical than it is currently.

And I think maybe going back to Mr. McGlothlin's
or OPC's written comments, maybe the question should be,
once again, if I could hear OPC explain to me, I see that
basically what you are saying is that considering this
request would diminish the Commission's ability to gauge
the prudence of the utility's activities. And if you
could better explain to me, am I correct in thinking that
if the guidelines were adopted, the prudency determination
is not as in-depth as it would ordinarily be? Do I have
that wrong?

MR. McGLOTHLIN: I think the ultimate effect of
that would be that the prudence review would be less
in-depth. You would have less tools at your disposal,
because you would be called upon to approve guidelines up
front which are designed to provide protection to the
company. And then the prudence review in the form that
remains would be one of many subjects to be considered at
the November hearings, which are already piled high with
complicated and time-consuming matters.

So I think from the standpoint of moving some of
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the approval up front to the consideration of the plans
themselves, to the task of dealing with this very complex
“subject matter at the same time one is considering already
lhaving a full plate, you squeeze too much into too small a
time frame to ensure that the customers are getting the
Idepth of review that is warranted.

l COMMISSIONER ARGENZIANO: Mr. Chairman, if I
Imay. So then the guidelines, if approved, basically when

|

%you get to that point that Commissioner McMurrian had
Lasked about, it would not be a determination of looking
Win—depth of individual items, or however you want to
wphrase those, it would be more of did you meet the

Lguidelines and that's it, is that correct?

T

MR. McGLOTHLIN: That's the way I see it,

Commissioner.

S ——————

COMMISSIONER ARGENZIANO: And if I could ask

—

WFPL, what risks -- and forgive me for just asking it

Wsimply. What risks do you see that you are trying to

—

Tavoid that do not just fall upon the consumer? I'm trying

to figure out what risk you are trying to avoid.

—

1 MR. BUTLER: Let me put it this way. Here is

—

1what: I think we are trying to do. It is a good question

1and it is probably a good place for me to try to explain
that we are wanting to accomplish with the process that we

ﬂenvision here. In our mind, what's wrong with the current

T
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state of affairs is not that there is too much prudence
review, it's that it is inadequately structured. That
nobody really knows going into it what the measure of
prudence will be, what the hedging implementation that
would have occurred in the period being reviewed will be
measured against, how you are going to determine whether
|it was a good decision or a bad one. In my mind, that
|works against both the company and customers. I don't
think anybody benefits from an unstructured sort of ad hoc

prudence review mechanism.

[ What we are trying to substitute is not

| something that involves less review. I mean, arguably
there will end up being more review. There will be a
process of reviewing the plans up front. This is
something that is going to be open to staff, to OPC, to
other parties to participate in if they think we are not
1going to be doing our hedging properly or that we are
Wtying our hands inappropriately or whatever their concern
might be. They are free to raise that. And if it is
something of concern to the Commission, that will get
factored in and there will be a revision to the plans that
would be approved.

Now, we are not expecting that our plans
automatically would be approved. You may well decide,

staff may decide and you may approve that something

FLORIDA PUBLIC SERVICE COMMISSION




w

[e)}

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

different needs to be done about it. But then once that
has happened, you now have a framework by which to review
the actions that are taken. And I think it is really
unfair to try to trivialize that as just determining
whether they comply with the guidelines. I'm sorry, with
the plans that were approved. That can be a very
significant exercise. You have got the matter of whether
the utility followed the specifics of the plan that was

approved, whether the individual quantitative or
"qualitative sort of goals for the program have been met in
the implementation of the plan, and you have got the issue
of whether the utility acted properly within the range of
discretion that inevitability is going to exist in any
plan.

You are not going to be 100 percent nailed down
as to how the hedging will be accomplished within the

Wparameters of the plan, but you have got this opportunity

to structure that review. So there are two opportunities.

You have got it up front and then you have afterwards.
When you are looking at it afterwards, you are doing it in
accordance with sort of an agreed set of expectations of
what that plan is going to be.

So in our mind really it is a win/win. This is
something that gives a better prudence review that we like

because we are more comfortable, you know, with what it is
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going to be. I think customers, the Commission, others
should like it because they have got a better opportunity
to say, look, you said exactly you were going to do X and
you did Y, and that is a problem. Right now that is
something that is more ambiguous how it would be applied
working against everybody's interests.

COMMISSIONER ARGENZIANO: Mr. Chairman. But
with all due respect, and it is not trivializing to try to
find out if the consumers will be affected negatively or
if more risk is going to be put upon the consumers. So

with all due respect, I can still see -- and I understand

the companies wanting certainty in saying, you know, if we
follow this. But I can see there are instances where you
follow guidelines, but yet within those subcategories of
those guidelines maybe you didn't. And how then would
Wthat be questioned if it is nonprudent? And I think it
could be diminishing, and that is what I'm trying to get
to today. Because I understand the need for certainty,
but I also want to make sure.

And with all due respect, again, it seems to me
that the companies don't have a lot of risk anymore. The
past bill that passed, I mean, everything is pretty much
risk on the consumer. So I don't want to take any last, I
guess, protections away from the consumer without hurting

the company, also. I want the best for both, but I want
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to make certain. And I don't feel comfortable yet
thinking that, okay, here is the guidelines, because I
have seen this done before. Here is the guidelines, but
yet when you look into those guidelines there could be
many circumstances that then we cannot question because
you followed those guidelines. And I think that's what
I'm feeling from OPC. And if you can respond and then I
can have OPC maybe get it through this skull here, because
I'm feeling some hesitation about thinking that the
consumer would not be more at risk.

[ MR. BUTLER: Well, again, I think, first of all,
one of the benefits is the fact that there has been this
opportunity up front to decide on whether the plan, the
parameters in the plan are what the Commission and other
parties think is appropriate for hedging in the upcoming
Hperiod. And that can be at two levels, Commissioner. One
level of it could be that what is specified the Commission
doesn't agree with. You ought to do X rather than Y. The
iother might be that the Commission might end up saying

that you either have left yourself too much discretion or

you haven't left yourself enough discretion. We need you
to decide how to implement within these parameters and

that is direction that you could end up providing.

So I think that by anything other than kind of a
hindsight after-the-fact, gosh, we wish you had done <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>