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Ruth Nettles 
__ . .. ... 

From: Bussey, Jacqueline [Jacqueline.Bussey@fpl.com] 

Sent: 
To: Filings@psc.state.fl.us 

cc: 

Monday, April 20,2009 1:16 PM 

Lisa Bennett; Anna Williams; Martha Brown; Jean Hartman; kelly.jr@leg.state.fl.us; McGLOTHLIN.JOSEPH; 
Charles Beck; kwiseman@andrewskurth.com; msundback@andrewskurth.com; jspina@andrewskurth.com; 
lisapurdy@andrewskurth.com; sugarman@sugarmansusskind.corn; rnbraswell@sugarmansusskind.com; 
swright@yvlaw.net; jlavia@yvlaw.net; WELLS, KATHY; Bussey, Jacqueline 
Electronic Filing - Docket #080677-El/ FPL's Response in Opposition 

Response in Opposition to OPC's Discovery Motion and M-Consolidate.pdf 

Subject: 
Attachments: FPL's Response in Opposition to OPC's Discovery Motion and Response to Motion to Consolidate.doc; FPL's 

Electronic Filing 
a. Person responsible for this electronic filing: 
Jessica A. Cano, Esq. 

700 Universe Boulevard 

Juno Beach, FL 33408 

561-304-5226 

Jessica.Cano~,fp!,com 

b. Docket No. 080677-E1 
In Re: Petition for increase in rates by Florida Power & Light Company. 

c. The document is being filed on behalf of Florida Power & Light Company. 

d. There are a total of 7 pages. 

e. The document attached for electronic filing is Florida Power & Light Company's Response in Opposition to Motion 
to Modify Limits on Discovery and Response to Motion to Consolidate Dockets. 

4/20/2009 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition for increase in rates by 
Florida Power & Light Comuanv 
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Docket No. 080677-E1 
Filed: April 20,2009 

FLORIDA POWER & LIGHT COMPANY’S 
RESPONSE IN OPPOSITION TO MOTION TO MODIFY LIMITS ON DISCOVERY 

AND RESPONSE TO MOTION TO CONSOLIDATE DOCKETS 

NOW, BEFORE THIS COMMISSION, through undersigned counsel, comes Florida Power 

& Light Company (“FPL” or the “Company”), and pursuant to Rule 28-106.204(1), Florida 

Administrative Code, files this Response to the Office of Public Counsel’s (“OPC’s”) Motion to 

Modify Limits on Discovery (the “Discovery Motion”) and Motion to Consolidate Dockets 080677- 

E1 and 090130-E1 (the“Motion to Consolidate”), and in supportthmof states: 

Response in Opposition to Discovery Motion 

1. On April 13, 2009, OPC filed its Discovery Motion requesting that the prehearing 

officer double the number of interrogatories and the number of requests for production of documents 

(“PODS”) that a party is permitted to serve in this proceeding. Pursuant to the order establishing 

procedure, each party is currently permitted to serve up to 500 interrogatories and 500 PODs upon 

FPL. See Order No. PSC- 09-01 59-PCO-E1 (issued March 20,2009). OPC’s request that this 1 s t  be 

doubled to 1 ,OOO interrogatories and 1,000 PODs per party is based primarily upon its assertion that 

more test years are being evaluated in this case. as compared to FPL’s last rate case and its assertion 

that the time for preparation of intervenor testimony is relatively short. For the reasons discussed 

below, OPC‘s arguments are without merit, and its Discovery Motion should be denied. If the 
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discovery limits are. ultimately increased, they should be increased to no more than 700 each, the same 

limits that applied in FPL’s last consolidated rate case and depreciation study proceedings.’ 

2. The number of years for which FPL has requested rate relief is equivalent to the 

number of years examined in FPL‘s last rate case. In Docket No. 050045-EI, FPL filed a petition for a 

rate increase in March of 2005, utilizing 2006 as the test year and requesting that new rates go into 

effect in January 2006. Additionally, FPL requested a subsequent adjustment for 2007 to account for 

the revenue requirements associated with the addition of new generation. Financial and other 

information was provided in support of the 2006 and 2007 requested increases. In this docket, FPL 

filed a petition for a rate increase in March of 2009, utilizing 2010 as the test year and requesting that 

new rates go into effect in January 2010. Additionally, FPL has requested a subsequent year 

adjustment for 201 1 to account for a further revenue deficiency projected for that year. Financial and 

other information has been provided in support of the 2010 and 201 1 adjustments. FPL‘s request for a 

continuation of the Generation Base Rate Adjustment in this proceeding is a request to continue that 

mechanism as a conceptual matter - no particular revenue requirements or time frames are assigned to 

FPL’s request, and addressing FPL‘s request entails no substantial review of additional 

documentation. Accordingly, similar to FPL’s last rate case, the two years following the year in 

which FPL‘s filing was made are at issue here. 

3. OPC asserts that is faced with reviewing three different “test years.’’ However, as 

explained above, only two years were presented by FPL. As such, a discovery maximum that is no 

higher than that which was used in FPL’s last rate case would be appropriate. OPC’s additional 

review of 2009 information is being conducted only at the express request and urging of OPC - it is 

’ See Order No. PSC-05-0518-PCO-El (issued May 1 I ,  2005). It is interesting to note that in FPL’s last rate case, 
OPC also requested that the discovery limits be raised to 1,000 each. In that request, OPC based its position in part 
on a suggested lack of detail in FPL’s filing. Motion to Modify Order Establishing Procedure, Docket No. 050045- 
El (filed April I I ,  ZOOS). In this instance, OPC suggests that FPL has provided an over abundance of  information, 
including a set of 2009 supplemental MFRs, which were only provided pursuant to OPC’s request. 
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not a hardship imposed on OPC by the content of FPL‘s petition for rate relief. FPL has already spent 

considerable time and effort creating the supplemental 2009 Minimum Filing Requirement (“MFR’? 

schedules that OPC quested, without any legal or regulatory obligation to do so. Doubling the 

amount of discovery that could be served by each intervenor on FPL as a result of OPC’s introduction 

of an additional “test year” would unjustly compound the burden on FpL. 

4. Despite OPC’s reliance on the number of “test years” in support of its request, the 

number of years being examined by OPC is not in fact the reason for OPC‘s already large volume of 

discovery requests. In examining the discovery propounded to date, the subparts counted toward 

OPC’s total have not been associated with particular years. Rather, the subparts of requests served to 

date are topical or categorical in nature and, often, those subparts are preceded by a range of years for 

which FPL is requested to provide information. FPL conservatively counts subparts, and does not 

count requests for information covering 2009-2011, for example, as three subparts unless they are 

listed individually as such? Accordingly, OPC‘s argument that the number of years being examined 

has caused the need for a higher discovery l i t  is not supported by the manner in which discovery is 

actually being conducted. 

5. OPC also seems to assert that the time fmme for preparing intervenor testimony 

supports an increase in the discovery limits, FPL disagrees that intervenors have a relatively short 

time frame for the preparation of testimony in this case. Intervenors have been given approximately 

four months from the date of FPL’s filing to prepare testimony. In FPL’s last rate case, intervenors 

had approximately three months and one week to prepare testimony. See Order No. PSC-05-0518- 

PCO-E1 (issued May 11, 2005). Similarly, in the recent Tampa Electric Company rate case, 

intervenors had approximately three months to prepare testimony. See Order No. PSC-08-0557-OCI- 

’ OPC has exceeded the 500-interrogatory limit even using FPL’s conservative approach to wunting subm. 
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El (issued August 26,2007). In both of those cases, discovery limits were capped at 700 requests and 

250 requests, respectively. Id. 

6. Regardless of the particular time frame at issue, if OPC had been co&onted with a 

relatively short period for the development of testimony, such a circumstance would not necessarily 

support any need to serve more discovery. On the contrary, it would indicate a need for OPC to be 

efficient in its discovgr process and may support the need to serve discovery quickly, which oPC has 

certainly done. FPL filed its case approximately one month ago, and has received 1,244 discovery 

requests (counting subpatts) from two interveners and four interrogatories from Staff thus far. One 

month after filing its rate case in 2005, FPL had received only 759 discovery requests (counting 

subparts) &om OPC and S M .  Clearly OPC has acted quickly - and perhaps precipitously - in the 

service of discovery on FPL. Indeed, it is difficult to see how OPC intends to digest the large volume 

of materials already being produced, in response to its request for supplemental 2009 MFR schedules 

and in response. to its many discovery requests, prior to the submittal of testimony. It is also important 

to recognize that FPL has not requested any extensions in time to provide its responses, despite the 

fact that so many requests have been served so quickly in this case. 

7. Finally, FPL notes that none of the arguments raised in OPC’s Discovery Motion is 

based on information that has come to light after the Order Establishing P d u r e  was issued on 

March 20,2009. OPC had the opportunity to seek reconsideration of that order if it felt that the 500- 

interrogatory limit was inadequate. Pursuant to Rule 25-22.0376, Fla. Admin, Code, however, OPC 

would have had to petition for reconsideration by March 30,2009. OPC’s Discovery Motion is thus 

nothing more than an untimely motion for reconsideration and should be rejected as such. 

8. FPL does not object to responding to appropriate discovery that would provide 

meaningful input to OPC and others in their review ofFPL’s filing and the preparation of their cases; 
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however, FPL respectllly requests that the prehearing officer deny OPC‘s Discovery Motion to 

increase discovery limits to 1,000 interrogatories and 1,000 PODS per party. Based on a review of 

electric rate case procedural orders, it does not appear that the Commission has ever exceeded the 700 

limit applied in FPL‘s last rate case - a limit that was revised upward from 500 because FPL’s rate 

case docket was consolidated with its depreciation study docket and which applied to the total 

discovery that could be served in the consolidated proceedings? Nor does it appear that the 

Commission has ever exceeded a 500 limit, with that one exception. Allowing for such a high limit 

on discovery requests in this proceeding would be unreasonable and inconsistent with limits 

established in prior rate cases. Additionally, OPC has failed to demonstrate a need for propounding 

such a large amount of discovery. Applying the requested discovery limit would serve only to place 

an unreasonable burden on FPL. 

Response to Motion to Consolidate 

9. On April 20, 2009, OPC filed its L t i o n  to Consolidate FPL’s rate case docket and 

depreciation study docket. FPL supports consolidation of these two dockets. However, in footnote 1 

to the Motion to Consolidate, OPC requests that the dockets not be considered to be consolidated for 

purposes of counting the number of discovery requests served. Such piecemeal application would be 

inconsistent with the purposes of consolidating the two dockets and inconsistent with the discovery 

limits imposed by the Commission in FPL’s last consolidated rate case and depreciation dockets. A 

7OC-interrogatory and 700-POD limit per intervenor would be more than enough discovery to 

accommodate a full review of the issues presented in the consolidated dockets. 

’ Specifically, the prehearing offtcer determined 
“...because the rate case has been consolidated with the depreciation study, an increase in the discovery limits 
should ensure that parties can adequately conduct discovery related to both the rate case and the depreciation study. 
The new limits of 700 interrogatories and 700 document requests shall apply to this consolidated rate case and 
depreciation study proceeding.” (p. 2) 

Order No. PSC-05-0518-PCO-El (issued May 1 I ,  2005). 
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WHEREFORE, FPL respectllly requests that OPC's Discovery Motion be denied and that, if 

Dockets 080677-E1 and 090130-E1 are consolidated, a discovery limit of no more than 700 

interrogatories and 700 requests for production of documents apply to the total discovery served by 

each party in the consolidated proceeding. 

Respectfully submitted, 

R. Wade Litchfield, Vice President of Regulatory 
Affairs and Chief Regulatory Counsel 
John T. Butler, Managing Attorney 
Jessica A. Cano, Attorney 
Attorneys for Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
Telephone: (561) 304-5639 
Facsimile: (561) 691-7135 

By: s/ Jessica A. Cano 
Jessica A. Can0 
Florida Bar No. 37372 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumiihed 
via electronic delivery this 20th day of April, 2009, to the following: 

Lisa Bennett, Esquire* 
Anna Williams, Esquire 
Martha Brown, Esquire 
Jean Hartman, Esquire 
Ofice of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-1400 
LBENNETT@,PSC.STATE.FL.US 
AN WILLIA@,PSC.STATE.FL.US 
mbrown@osc.state.fl.us 
JHAKTMAN@PSC.STATE.FL.US 

J.R. Kelly, Esquire 
Joseph A. McGlothlin, Esquire 
Charlie Beck, Esquire 
Office of Public Counsel 
c/o The Florida Legislature 
1 1 1 West Madison Street, Room 8 12 
Tallahassee, FL 32399-1400 
Attorneys for the Citizens of the State 
Kellv.ir@lea.state.fl.us 
mc~lothlin.joseDh@le~.state.fl.us 

Kenneth L. Wiseman, Esquire 
Mark F. Sundback, Esquire 
Jennifer L. Spina, Esquire 
Lisa M. Purdy, Esquire 
Andrew Kurth LLP 
1350 I Street, NW, Suite 1100 
Washington, DC 20005 
Attorneys for SFHHA 
kwiseman@mdre wslcurth.com 
msundback@andrewskuah.com 
jsoina@mdrewsk&.com 
lisauurdv@,an.andrewskurth.com - 

of Florida 

Robert A. Sugarman, Esquire 
D. Marcus Braswell, Jr., Esquire 
c/o Sugarman & Susskind, P.A. 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33 134 
Attorneys for I.B.E.W. System Council U-4 
s u g a r m a n @ , ~ e ~ ~ u s s ~ n d . c o m  
mbraswell@suearmansusskind.com 

Robert Scheffel Wright, Esquire 
John T. LaVia, 111, Esquire 
Young van Assenderp, P.A. 
225 South Adam Street, Suite 200 
Tallahassee, Florida 32301 
Attorneys for the Florida Retail Federation 
swri&tf& vlaw.net 
jlavia@vvlaw.net 

By: s/ Jessica A. Can0 
Jessica A. Can0 
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