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PROCEEDINGS

CHAIRMAN CARTER: Good morning. I'd like to
call this hearing to order. I hope everyone is doing
fine this morning. We'll begin by having -- staff,
would you please read the notice?

MS. BENNETT: Yes. Commissioners, by notice
duly given, this day and date were set for the hearing
for Docket Number 070703, review of coal costs for
Progress Energy Florida's Crystal River Units 4 and 5
for 2006 and 2007.

CHAIRMAN CARTER: Okay. Let's take
appearances.

MR. BURNETT: Good morning, Commissioners.
John Burnett on behalf of Progress Energy Florida.

MR. McGLOTHLIN: Good morning. Joe McGlothlin
with the Office of Public Counsel on behalf of the
citizens of the State of Florida.

MR. McWHIRTER: John McWhirter on behalf of
the Florida Industrial Power Users Group.

MS. BENNETT: Lisa Bennett and Keino Young on
behalf of Commission staff.

MS. HELTON: Mary Anne Helton, advisor to the
Commission.

CHAIRMAN CARTER: Thank you. Good to see you

again, Mr. McWhirter. Welcome back.

FLORIDA PUBLIC SERVICE COMMISSION
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MR. McCWHIRTER: Nice to see you, Mr. Chairman.

CHAIRMAN CARTER: Before we proceed with
preliminary matters, Commissioner Skop, you're
recognized.

COMMISSIONER SKOP: Thank you, Mr. Chairman.

I just had two quick preliminary matters of my own that
hopefully after staff takes up its preliminary matters,
perhaps the parties may be willing to stipulate to.

The first issue, I'm trying to find an easy
way to get some of the testimony from the last docket
into this so we don't have to lay a foundation, and so
I'd ask the parties respectfully to consider if the
testimony for Mr. Sansom, Mr. Barsin and Mr. Putman from
the 060658 docket could be admitted into the record to
avoid the need to lay foundational questions that I may
have in this docket.

Secondly, in the interest of judicial
efficiency, the record evidence and discovery that will
be adduced during this hearing and also in the interest
of further narrowing the issues in controversy in this
docket, I would respectfully ask the parties to consider
stipulating to limiting the discussion of the, the
alternative coal to domestic coal and not that of the
Indonesian coal. So I'd ask the parties again to

consider whether we could limit the discussion and
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narrow the issues to discuss the PRB, the western coal.
And if we can get some agreement on that, I think that
that would simplify the questioning and the discussions.

CHAIRMAN CARTER: Thank you.

COMMISSIONER ARGENZIANO: Mr. Chair.

CHAIRMAN CARTER: Commissioner Argenziano,
you're recognized.

COMMISSIONER ARGENZIANO: Just a question to
Commissioner Skop. Why do you want to limit the
discussion on the coal?

COMMISSIONER SKOP: I can get into the details
when I ask the questions to the parties. However,
there's a couple of reasons that will reveal themselves
and make themselves clear, at least from my perspective.
But, again, I would leave that to the parties toc reach a
stipulation based upoa the, some of the discovery that
was made in this case.

COMMISSIONER ARGENZIANO: I would like to hear
what the parties have to say.

CHAIRMAN CARTER: Why don't we do this,
Commissioners. I don't know if the parties had an
opportunity to digest this. Let's go with -- let's take
a moment here and give these parties an opportunity at
least to discuss it before we go further.

Commissioner Argenziano, you're recognized.

FLORIDA PUBLIC SERVICE COMMISSION
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COMMISSIONER ARGENZIANO: I'm just not so
certain that I want to limit that discussion.

CHAIRMAN CARTER: Okay. Okay. Well, let's
proceed then. Let's have preliminary matters, staff.

MS. BENNETT: Yes, Commissioner. Staff notes
that OPC has filed an amendment to Mr. Putman's
testimony. The witness can explain the amendment in his
testimony, in his summary. But I think that
Mr. McGlothlin will also have some changes to his
prehearing statement and obviously the Prehearing Order
based upon the amendment to the testimony, and I think
Mr. McGlothlin would like to speak to that.

CHAIRMAN CARTER: Mr. McGlothlin, good
morning. You're recognized.

MR. McGLOTHLIN: Thank you. We filed some
amended testimony and revised exhibits on April 7th,
unfortunately not quite in time to also include the
changes to the numerical values that appear in the
Prehearing Order. Mr. Putman will address it when he
gets on the stand. But the nature of the amendment is
to take into account :the Btu differential between the
coals comparison.

After reading rebuttal testimony and attending
some depositions, we were persuaded that the intent of

the Commission in the last case was to include in any
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calculation refund, recognize that the full Btu needs of
the unit under review, and he has done so. And that
results in revised exhibits that were marked by

Mr. Putman, revised 7, 11 and 13, that will replace
those originally filed.

And with respect to the Prehearing Order, the
first change appears on Page 7. In the last line of the
top paragraph, the $61 million should be stricken, and
that would be replaced to a range of $33 to $35 million.
And the range is there because Mr. Putman addresses two
methods of quantifying the makeup Btus. One method is
to assume they'll all be bituminous coal. The other
method is to assume that it would be made up of the same
20/80 blend that he sponsors in the balance of his
testimony.

The next change occurs on Page 11. In the
middle of the page under Issue 1C for OPC, in the third
line the figure $25,149,162 should be, should be
stricken and replaced with this range, $14.7 to
$15.4 million; the range again being a function of the
two methodologies.

And in the one, two, three, fourth line the
value for the S02 related credits should be changed to
$1.178 or $1.154 million. Those numbers replace the

$2,915,308 that appears in the order.
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Page 13, at the top of the page in the third
line, the $25,866,364 should be replaced by the range of
$13.08 to $14.7 million. And in the next to the last
line of that position statement, the figure $7,348,059
should be stricken and replaced by the range of $5.04 to
$5.3 million.

And then the last change for OPC's position on
Page 13 with respect to the refund, the $61,279,193
should become the range of $33.9 to $35.5 million.

Those changes reflect the impact of the amended
testimony and the revised exhibits that he will sponsor.

CHAIRMAN CARTER: Thank you, Mr. McGlothlin.

Mr. Burnett.

MR. BURNETT: Sir, I have no objection to the
amended testimony coming in, and I'll assume that
Mr. McGlothlin read those numbers accurately from the
testimony. No objection.

CHAIRMAN CARTER: Mr. McWhirter, any
objections?

MR. McWHIRTER: No objection.

CHAIRMAN CARTER: Without objection, show it
done.

First of all, before we go further, an
opportunity to make an appearance. Good morning,

Ms. Bradley. You're recognized.

FLORIDA PUBLIC SERVICE COMMISSION
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MS. BRADLEY: Thank you, Mr. Chairman.
Cecilia Bradley, Office of the Attorney General, on
behalf of the citizens of Florida. Thank you.

CHAIRMAN CARTER: Thank you. We had,

Ms. Bradley, we had just gone through preliminary
matters by OPC.

Okay. Any, staff, any further preliminary
matters?

MS. BENNETT: Yes, Mr. Chairman.

CHAIRMAN CARTER: You're recognized.

MS. BENNETT: There are no -- excuse me. Let
me try that again. There are no objections to the
Comprehensive Exhibit List, which includes staff's
composite exhibit list. We will be after opening
statements asking that the Comprehensive Exhibit List be
entered into the record and the staff's composite
exhibit be entered into the record as Exhibits 1 and 2.

CHAIRMAN CARTER: Okay. Do all the parties
have a copy of staff's -- okay. You may proceed.

MS. BENNETT: And, Mr. Chairman, there are no
other outstanding motions other than a couple of
confidentiality orders that will be addressed by
separate order.

CHAIRMAN CARTER: Okay.

MS. BENNETT: At least staff has no other

FLORIDA PUBLIC SERVICE COMMISSION
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preliminary matters.

CHAIRMAN CARTER: Any, Mr. Burnett, any
preliminary matters?

MR. BURNETT: Mr. Chairman, I would just note
that Progress Energy Florida has no objection to
Commissioner Skop's request that the prior testimony of
Mr. Sansom, Barsin and Putman be entered in, and we're
happy to discuss any stipulations at any time.

CHAIRMAN CARTER: Mr. McGlothlin.

MR. McGLOTHLIN: No objection.

MR. McWHIRTER: No, sir.

MS. BRADLEY: No objection.

CHAIRMAN CARTER: Okay. Any other preliminary
matters from any other parties?

QOkay. One second, please. Let's -- the
question is that do the changes that OPC presented, does
that match up with the positions of the parties as we
have in our documents here?

MR. BURNETT: Commissioner Carter, it still
matches up with Progress Energy's. The negative
$1.5 million that we show at the bottom of Page 17 is
actually going to increase in its negativity. But it's
still negative, so it matches up for all practical
purposes for us.

CHAIRMAN CARTER: Okay. What about the

FLORIDA PUBLIC SERVICE COMMISSION
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Intervenors, how does that impact on --

MS. BRADLEY: I think it may reduce the amount
that we were saying needed to be refunded, and I think
Mr. McGlothlin has addressed that, so.

CHAIRMAN CARTER: Okay. Mr. McWhirter, you --

MR. McWHIRTER: I don't understand the issue.
I'm sorry.

CHAIRMAN CARTER: It seems like deja vu all
over again. The impact of the corrections in the
preliminary matters in terms of the numbers presented.

MR. McWHIRTER: Yeah. The price goes down and
he acknowledged that, and we agree that that's
appropriate.

CHAIRMAN CARTER: It's consistent. Okay.
Okay. That's fine.

Let me see. Commissioner Skop, you're
recognized for a question.

COMMISSIONER SKOP: Thank you, Mr. Chairman.
Like I say, I think that the parties have stipulated to
bringing in the testimony from the previous docket,
which I thank the parties for.

Again, if there is room for that stipulation,
again, I think that, I think it'll become clearer. But
I'll leave that to the parties if maybe we could, you

know, at the appropriate time take a few minute break

FLORIDA PUBLIC SERVICE COMMISSION
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and maybe there's some consensus. If not, I'm happy to
move forward and ask the guestions that I'm prepared to
ask.

CHAIRMAN CARTER: Okay. Anything further from
the bench?

Okay then. Staff, are there any additional
preliminary matters that we may have overlooked at this
time?

MS. BENNETT: No, Mr. Chairman, there are not.

CHAIRMAN CARTER: Any further comments or
questions from the bench before we proceed further?
Anything further from any of the parties on preliminary
matters before we proceed further? Okay.

MR. McGLOTHLIN: I'm not clear on,
Commissioner Skop, what you want the parties to do with
respect to your request. I can, I can address my

reaction now, if you wish. 1I'll wait, if you wish. But

CHAIRMAN CARTER: Commissioner Skop.

COMMISSIONER SKOP: Thank you, Mr. Chairman.
If I may clarify.

Again, I guess my concern would be, you know,
in the interest of judicial efficiency and the record
evidence that will be entered in this proceeding as well

as the discovery as well as trying to further narrow the
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issues, I would respectfully ask the parties if they
could reach consensus to the extent that Indonesian coal
not be considered as an alternate coal and we limit and
narrow the discussion to the procurement of PRB.

CHAIRMAN CARTER: Commissioner Argenziano.

COMMISSIONER ARGENZIANO: I need to express
concern because I'm not sure that that isn't to be part
of the discussion. I thought acquiring the, the least
expensive amount of coal is desirable or at least to be
talked about to figure out why it shouldn't be. So to
limit that at this point I have real grave concern
about. I think in a discussion we might be able to
flush out why it's a good thing or a bad thing.

COMMISSIONER SKOP: Mr. Chair, if I may.

And to Commissioner Argenziano's point, I
mean, I don't, I don't want to get into the record
evidence because that's not been formally admitted yet.
But it suffices to say that the parties are aware of the
relative strengths and weaknesses of their case.

I think tha:t we've seen already through the
modification to Mr. Putman's testimony, the refund
amount has been slashed in half. And, again, I can
spend a considerable amount of time articulating my
points later, but, again, I think it'll become

self-evident. Again, that's just my perspective. But
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to facilitate not having to go through a long-drawn-out
discussion, again, I'd ask the parties. And, again,
it's not to, to reduce the refund. Again, I took a very
strong position in the last docket and I still intend to
ask very pointed questions. But, again, I'll leave that
to the parties to see if there could be some compromise.
But if not, I'm prepared to move forward and we can have
that discussion.

CHAIRMAN CARTER: Commissioner Argenziano.

COMMISSIONER ARGENZIANO: With all due
respect, Commissioner, I want to hear the discussion on
it. I need to learn more about it and I don't want it
limited. I have some questions. I don't know much -- I
don't -- I'm not saying I'm one way or the other, but
the discussion will help me to determine if it's wvalid,
if it's not and what the particulars are. So I'd rather
go for the lengthy discussion to get more information to
find out why I should consider it or I should not
consider it. And I haven't made up my mind on anything.
I just need to hear it. So it's limited at this point,
it limits me from understanding, and I don't want to
limit either side to anything. I just need to hear that
discussion and then we'll take it step by step.

COMMISSIONER SKOP: Right. And I fully

respect that and I'm happy to do that. I was just

FLORIDA PUBLIC SERVICE COMMISSION
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hoping that perhaps the parties on their own may be
willing to limit the discussion.

MR. McGLOTHLIN: Well, perhaps I can help.

OPC is not going to stipulate to the elimination of the
Indonesian alternative at this point. That issue has
been framed. We have seen nothing in either rebuttal or
discovery that, that persuades that it shouldn't be part
of the case.

CHAIRMAN CARTER: Commissioner Argenziano.

COMMISSIONER ARGENZIANO: Then I think it's
only fair that we should, we should hear what they have
to say. Whether it's, whether it's going to pan out or
not, I don't know. I'd just like to hear the
discussion.

CHAIRMAN CARTER: Okay.

COMMISSIONER SKOP: Right. And I agree. I
was just looking to the parties to see if there might be
some, some room for compromise. Thank you.

COMMISSIONER ARGENZIANO: Got you.

CHAIRMAN CARTER: We're in preliminary, so
let's, let's go ahead on and move forward so we can, we
can move forward. That will be fine. I think it's
worthwhile to hear the case.

Let's see here. Any further preliminary

matters? Are there any other questions from any of the
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parties before we proceed further?

Okay. All right then. Opening statements,
and we'll begin with Progress and then the Intervenors.
And your opening statements will be seven minutes. Mr.
McGlothlin (sic.), I'm so proud of you. Last time you
broke a record. So our opening statements for the
parties will be seven minutes. We'll start with
Progress Energy and move forward.

Mr. Burnett, good morning. You're recognized.

MR. BURNETT: Thank you, Commissioners.

Commissioners, a few years ago you heard
Docket 060658 where OPC alleged that while Wyoming PRB
coal had been uneconomic and a bad idea for PEF's
customers from 1984 to 1995, it allegedly came back into
the money in 1995 and PEF should have burnt it at
Crystal River Units 4 and 5 from 1995 to 2005. OPC
alleged about $135 million in damages in that case.

You rejected OPC's allegations and found that
in 2003 and 2004 and 2005 only PEF should have burned an
80/20 blend of Wyoming PRB coal, and you ordered PEF to
refund customers about $13 million instead of the $135
alleged.

You also gave a very clear and concise set of
instructions in your order in that last case. You said

because all the evidence regarding Wyoming PRB coal in
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that last case ended in 2005, you ordered PEF to present
evidence on that coal for 2006 and 2007, and that's why
we're here today. That's what your order says.

Following your order to the letter, PEF has
done just what you told us to do and we presented
testimony on the economics of an 80/20 blend of the PRB
coal that you actually heard evidence on in the last
case for 2006 and 2007. And just like the evidence
showed in the last case when PRB coal was out of the
money from 1984 all the way up to 2002, it was out of
the money again for 2006 and 2007. No surprise, given
the volatile economic history with this coal which was
established in the last case.

Our direct festimony in this case shows that
by burning blends of high quality coal from Central
Appalachia with lower quality coal from South America in
2006 and 2007, PEF was able to save its customers about
$3 million when compared to PRB blends. It seems that
OPC realized that PRB coal would not pass muster in 2006
and 2007, so OPC did not put on testimony in this case
suggesting that PRB coal was a good choice in 2006 and
2007. However, in a surprise move that's totally
outside of the scope of the last case, OPC now contends
that PEF should have bought Spring Creek coal from

Montana and foreign coal from Indonesia in 2006 and 2007
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instead of the PRB that you dealt with in the last case.

When I cross-examine Mr. Putman today, you'll
hear him admit that this Commission did not hear
evidence on and did not consider Spring Creek or
Indonesian coal in the last case. So it goes without
saying that all the holdings you made in the last case
and the methodologies that you created cannot fairly be
applied to these coals.

Said simply, PEF is the only party in this
case that has followed your order and filed evidence on
the coal that you actually heard evidence on in the last
case, and for that reason alone PEF should prevail in
this case from an evidentiary perspective as a matter of
law.

Even apart from these facts though, you
recognized in the last case that it would have taken PEF
two years, between 2001 and 2003, to test, permit and be
ready for PRB coal. Perfectly consistent with that
finding you will hear our witnesses testify today that
even if Spring Creek coal from Montana and Indonesian
coal were economic in 2006 and 2007, which they were
not, PEF could not have burned those coals until years
after 2006 and 2007, which renders OPC's entire position
in this case moot since the whole point of your order

from the last case was to only address what could have
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happened in 2006 and 2007.

But even if you are inclined to hear evidence
on these coals that admittedly were not considered in
the last case, PEF will show that if it could have
burned these coals in 2006 and 2007, which, again, due
to testing, just like you recognized, it cannot, it
would have at least hurt PEF's customers by about
$1.5 million, that's the number I just spoke of that's
going to even go more negative now due to the
corrections, if not by tens of millions more dollars in
additional capital upgrades that may be needed to burn
these coals.

This is no surprise given what has happened
here this morning. But days after OPC's witness's
deposition and after we filed our rebuttal testimony,
OPC filed the amended testimony that it talked about
here this morning admitting that they had made a
$27 million error in their testimony, and that's one of
the errors that our witnesses called them out on in our
rebuttal testimony. S0 even before this hearing begins,
OPC has had to admit that 45 percent of their alleged
damages were a mistake. This is simply irresponsible
and it's unbelievable.

Commissioners, when I cross-examine OPC's

witness today, you will be, you will begin to see that

FLORIDA PUBLIC SERVICE COMMISSION

22




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

just like he had to do when he filed this $27 million
oopsie today, he cannot escape the fact that his
testimony and his analysis is riddled with errors and
omissions and even his amended testimony is still wrong.

You will hear OPC's witness admit time and
time again not only the things that he did do which
caused errors such as relying on outdated projections
for S02 emissions instead of actual costs, a very topic
that your own staff took him to task on in his
deposition, but you will also hear him admit time and
time again the thing he did not do to perform a proper
analysis. And as you will see, Commissioners, sometimes
what witnesses fail to do is just as bad as what they do
affirmatively to make mistakes.

In conclusion, Commissioners, PEF's witnesses
and PEF's evidence will show that if you look at the
coal you actually told the parties to address in your
last order, we saved customers over $3 million by not
burning PRB coal blends in 2006 and 2007. 2and no one
else has challenged that; no one sitting at this table
has filed testimony to challenge that.

Next the evidence will show that even if OPC's
coal from Montana and Indonesia was economic, which it
was not, we couldn't have burned it anyway until after

2006 and after 2007. And you will hear evidence that
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for the Indonesian coal it wasn't even available, they
couldn't even sell it to us. They were out.

Lastly, our witnesses will pick apart OPC's
case dollar by dollar. And even though OPC has already
picked their own case apart 45 percent before we even
get started, our witnesses will show that if we could
have burned these coals in 2006 and 2007, on the best
day it would have hurt our customers by over
$1.5 million and on a bad day up to $176 million in
additional capital costs that could have been necessary
to burn these coals. Thank you, Commissioners.

CHAIRMAN CARTER: Thank you.

Mr. McGlothlin.

MR. McGLOTHLIN: Commissioners, frequently the
Commission is called on to determine whether the utility
before it has acted imprudently or prudently. This case
is different. Here the Commission has already decided
that Progress Energy was imprudent when it failed to
conduct tests and obtain a permit to burn sub-bituminous
coal in Crystal River 4 and 5 prior to 2003. The
Commission has already determined that the imprudence
resulted in overcharges in 2003, 2004 and 2005 because
Progress Energy could not take advantage of the most
economical coal available. Progress Energy did not

obtain a permit to burn sub-bituminous coal until mid
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2007, long after procurements to supply the units during
'06 and '07 had been made.

The question before you today is whether the
same established imprudence that led to overcharges in
2003, 2004 and 2005 continued to do so in 2006 and 2007.
The evidence you will hear says yes. Our witness, David
Putman, compared the lowest cost of alternative
sub-bituminous coal that was offered to Progress Energy
at the time Progress Fnergy made its procurement
decisions against the actual cost of the bituminous coal
that was delivered in 2006 and 2007. He concludes that
Progress Energy could have saved ratepayers significant
dollars in each year if it had been able to burn the
alternative sub-bituminous coal legally.

In its final order in the prior case the
Commission stated that the appropriate way to make the
comparison against known costs is to use the evaluated
cost of the alternative coal. The evaluated cost is the
result of an analysis that takes into account the cost
of coal, the cost of transportation and the impacts of
the coal on the units' operations, impacts whether they
be positive or negative when measured against a
baseline.

For each of the years 2006 and 2007 Mr. Putman

used the bid that won top ranking in Progress Energy's
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evaluation contest. For 2006, he identified the low
bids of Kennecott PRB coal that would have saved in the
range of $14 to $15 million in 2006.

While these were the lowest bids, one of
Mr. Putman's exhibits, which is Progress Energy's own
summary of all bids to the 2004 RFP, shows that other
PRB producers also offered more economical coal and were
not far behind the Kennecott bids in terms of evaluated
cost. For 2007, he identified two Indonesian
sub-bituminous bids that Progress Energy ranked numbers
one and two in terms of the evaluated cost. Those would
have saved about $13 million in 2007. Mr. Putman did
not adjust any of Progress Energy's evaluations. He
used the utility's own analyses and adopted the
utility's own evaluated costs.

About his comparisons you will hear Progress
Energy make some interesting arguments. First, as
you've already heard, Progress Energy will claim that
the intent of the Commission in the prior case was to
designate the specific Wyoming coal that was used as the
alternative in the prior case as the only alternative
coal that can be legitimately used to compare against
the actual costs in '06 and '07. I'm going -- I'll
wager that's news to vyou.

Consider the implications. If you decide in

FLORIDA PUBLIC SERVICE COMMISSION

26




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this case that a different alternative was available and
would have saved money in '06 and '07, Progress Energy
says you can't disallow any of the actual costs.
Progress Energy says a sub-bituminous coal isn't okay to
blend 20/80 with bituminous coal until the Commission
says it's okay two to three years after we had the
chance to buy it. That would be a utility fuel
procurement program like no other. The argument makes
sense only to those who are defending against a refund.

Next, Progress Energy will say effectively no
fair using the coals that won first place in our
contest. This one is especially interesting because
Mr. Putman consciously used Progress Energy's analyses
and Progress Energy's values without change wherever
possible in an attemp: to reduce the number of arguments
over assumptions. It appears that he did not anticipate
Progress Energy's willingness to discredit its own
evaluation process in order to resist a refund.

With respect to the reasons Progress Energy
gives for now challenging the coals that won first place
in its evaluation, the evidence will show that the
potential issues that Progress Energy predicts,
principally the sodium content of the Kennecott coal and
the very low sulfur content of the Indonesian coal, are

not problems at all. Progress Energy is ignoring the
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impressive and expensive flexibility to burn a wide
range of coals that was built into the superconservative
Crystal River Units 4 and 5 for which customers have
been paying since the mid 1980s. They also ignore the
fact that under the parameters of the Commission's
decision in the prior case, the alternative coal would
constitute only 20 percent of a blend containing

80 percent bituminous coal. What might appear to be a
material difference on the surface when comparing two
coals becomes diffused to the point of insignificance
when those coals are placed in a blend containing

80 percent bituminous coal.

Progress Energy will claim that it might have
needed as long as nine to 12 months to test alternative
coals and that by then the window of opportunity would
have been closed either, either because the price would
have increased in the case of the Kennecott coal or
because a portion of the Indonesian coal might have been
sold to others. Here the evidence will show that
Progress Energy is ignoring and contradicting its own
past history and practices with respect to the length it
conducts test burns.

Finally, Progress Energy will assert that in
any event the coal might have required expensive capital

costs. We've been here before. Progress Energy is
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ignoring this case, not only the capital costs being
borne by customers to provide the initial fuel
flexibility, but also the capital costs that the
Commission assumed in the last case would have been
spent by now to prepare the units to burn the 20 percent
blend.

As you listen, consider that under Progress
Energy's view the utility would never be exposed to a
disallowance because it would never be able to react
quickly enough to take advantage of an opportunity to
save fuel costs, coupled with the idea that the only
coal that was the subject, that only the coal that was
the subject of the last case can be an alternative here,
Progress Energy has fashioned a theory of regulatory
review which if accepted would insulate it from
virtually any risk of disallowance. Nice work if you
can get it.

But consider the irony in their position --
the imprudence that the Commission found, essentially
that Progress Energy failed to respond timely to market
changes. Progress Energy's defense is that there were
no consequences to that imprudence because it would not
have been able to respond timely to market changes.
It's precisely because Progress Energy failed to

position itself through testing and permitting that it
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can now engage in self-serving speculation with respect
to predictions of difficulties, predictions of time
requirements and potentially high costs.

CHAIRMAN CARTER: Mr, McGlothlin, you're over
time, sir. Can you just wrap it up, your concluding
statement, please, sir?

MR. McGLOTHLIN: Yes, sir. The evidence will
show that this situation for 2006 and '07 is just like
that of the prior case. More economical sub-bituminous
coal was available and customers paid too much as a
result Qf the utility's inability to burn it legally at
the time.

CHAIRMAN CARTER: Thank you. Good morning,
Mr. McWhirter, you're recognized.

MR. McWHIRTER: Good morning to you, sir. And
I'll be very short, as I always am, you know.

CHAIRMAN CARTER: Yes, sir.

MR. McWHIRTER: Why did FIPUG intervene in
this case? There are two essential reasons. One is
customers must rely very heavily upon the Office of
Public Counsel and the Public Service Commission's
advocacy staff when it comes to fuel matters. That's
because most of the information concerning the purchase
of fuel that's submitted is secret and not available to

the general public and we don't go in behind what is
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filed with this Commission to ferret out the details.
You have the staff to do it, OPC has the staff to do it,
and they find things, hidden defects and a myriad of
information, secret information that's available to you.
For this reason we supported the OPC in this case and
his case.

The second and most important reason that we
get involved in this case is because fuel recovery is
one of the guaranteed cost recovery clauses that is now
eminently available to utilities. With these guaranteed
cost recovery clauses all the risk of loss is shifted
away from the investors of the utility on to the
consumer. And when you have a shift of that nature
where customers bear all of the risk, it's very
important that we look at these cases with very serious
scrutiny.

I'd like to applaud Order 070816. It was
entered in this case in 2007. I applaud it first
because it gives a better background of the development
of the fuel clause than I've ever seen before by this
Commission. It should be mandatory reading for all
aspirants to the Commission office and by all new
Commissioners because it tells you where we've been and
how we got to where we are today.

That order had factual conclusions, some of
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which we do not agree with, but here are the facts that
were in the order that you should be aware of as you
consider the testimony in this case.

The first case, the first is that back in
1982 and '84 when these power plants were built,
Progress or Florida Power Corporation at that time made
a much larger investment in the plant in order to be
able to burn cleaner Powder River coal. It improved the
environment and it would benefit customers by lower fuel
costs. There's no dispute about that. Customers have
been paying over the years a much higher return to
Progress Energy or Florida Power and its successor
Progress Energy Florida because of that investment that
was made for customers' benefit. But the rest of the
story, as you found ia Order 816, was that customers did
not receive these benefits. You didn't look behind the
years 2003, but you determined that Progress Energy had
a duty to, now that it had built a much more expensive
power plant for the benefit of customers, it had a duty
to customers to see that that was environmentally
permitted, but it failed to do it. And even after you
entered your order, Progress Energy has continued to
fail to make the test because, as Ms. Stenger testified
in her deposition, somebody in North Carolina told her

it was not necessary to go forward with it.
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We are very concerned about that. You found
that Progress Energy was imprudent, as Mr. McGlothlin
has already told you. That is behind us. That is a
determination you've made: It was imprudent to do what
it needed to do to protect consumers, and that
imprudence has not been cured.

To determine the damages staff used a cost of,
a cost-effectiveness test that was most favorable to
Progress Energy. Progress Energy in this case has
elevated that to a matter of policy by the Commission
that you must use the cost-effectiveness test that is
most favorable to PEF.

In addition to those factual determinations
you made in that fine order, you also reiterated two
very important findings of law that bind your
deliberations in this case.

First is that there's no administrative
finality to fuel cost proceedings because of their
nature. You can't get all the information until many
years later in some event. And the second is the burden
of proof is not on the Public Counsel and his witnesses
to prove that Progress Energy did wrong. The burden is
heavily, because it's a cost recovery item, the burden
is heavily on Progress Energy to prove that it did the

right thing, that it did right when it did not perform
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the test that it was chided for not performing in your
last order, and that its failure to accept less
expensive Indonesian coal for which they had a bid and
for which they qualified as the best bid available, that
when they did that, they have to tell you what it is
that happened that caused them not to accept that bid
which benefited customers and yet chose to continue to
deal with their old allies in the Appalachian region.

We strongly recommend to you that you listen
carefully to the testimony, but at all times remember
the burden is heavily on Progress Energy because of the
nature of this proceedings and it's not on the Public
Counsel to present anything other than the elements that
give us cause for concern. Thank you. I hope I made
it, Mr. Chairman.

CHAIRMAN CARTER: Outstanding. Outstanding.
Six minutes.

Good morning, Ms. Bradley. You're recognized.

MS. BRADLEY: Thank you, Mr. Chairman,
Commissioners. We talked a lot about this the last
time, and I think it's important to know that the
customers of Progress paid extra to have a plant that
would burn the sub-bituminous coal. They could have
saved a lot of money by not building that plant to burn

the more profitable coal, the sub-bituminous coal, but
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