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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
DIRECT TESTIMONY AND EXHIBITS
OF WILLIAM L. PENCE
ON BEHALF OF THE FLORIDA DIVISION OF
CHESAPEAKE UTILITIES CORPORATION

DOCKET NO. 090125-GU

PLEASE STATE YOUR NAME AND PRESENT PL.ACE OF EMPLOYMENT.

My name is William L. Pence. I am a member of the Florida Bar and a partner in the law
firm of Baker & Hostetler, LLP, 2300 SunTrust Center, 200 South Orange Avenue, Orlando,
Florida 32801-3432.

WHAT IS YOUR CONNECTION WITH THE FLORIDA DIVISION OF
CHESAPEAKE UTILITIES CORPORATION IN THIS PROCEEDING?

I serve as special environmental counsel for the Florida Division of Chesapcake Utilities
Corporation (the "Company"). Specifically, I have been retained to provide counsel to the
Company in connection with the investigation and remediation of environmental impacts at a
certain former manufactured gas plant ("MGP") site located in Winter Haven, Florida,
CAN YOU PLEASE PROVIDE US WITH A BRIEF DESCRIPTION OF YOUR
EXPERIENCE AS AN ENVIRONMENTAL ATTORNEY AND YOUR SPECIFIC
EXPERIENCE WITH ENVIRONMENTAL ISSUES ASSOCIATED WITH FORMER
MGP SITES?

I have been a practicing attorney for approximately twenty-seven years, having rcceived my

law degree in 1979 from Syracuse University College of Law. A copy of my current resume
DOCUMENT WUMBECR-CATL

07074 JuLis
FPSC-COHMISSIONR CLERK
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1s attached as Exhibit “"A." For the past approximately twenty-three years, my practice has
been exclusively in the environmental field. [represent private industry, utilities, municipal
corporations and individuals in environmental regulatory matters related to assessment and
remediation of contaminated sites; management of hazardous wastes; defense of state and
federal environmental enforcement actions under the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, the Resource Conservation Recovery
Act, the Clean Water Act, the Emergency Planning and Community Right to Know Act, and
similar state laws. My practice also includes environmental risk management in connection
with corporate and real estate acquisitions and divestitures. [ currently represent three
regulated utilities and three municipalities in connection with the management of
environmental liabilities at approximately 15 former MGP sites throughout Florida. My
work at these sites includes interviewing and contracting with environmental consulting
firms for assessment and remediation tasks, negotiation of consent orders and consent
decrees with the Florida Department of Environmental Protection ("FDEP") and United
States Environmental Protection Agency ("USEPA"), review of reports prepared by the
consultants for transmittal to regulatory bodies, negotiation of cleanup orders with FDEP
and USEPA, negotiation of insurance claims with insurance carriers, pursuit and defense of
third parties claims, and interviewing and contracting with construction firms for site
remediation tasks, Approximately forty percent (40%) of my practice today is devoted to
former MGP sites.

HAVE YOU EVER PROVIDED WRITTEN TESTIMONY BEFORE THE FLORIDA
PUBLiC SERVICE COMMISSION ON BEHALF OF A REGULATED UTILITY IN

CONNECTION WITH A RATE CASE?
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Yes. 1 provided written testimony before the Florida Public Service Commission (the
“Commission”) on behalf of West Florida Natural Gas Company ("WFNG") in its rate case,
Docket No. 871255-GU; Florida Public Utilities Company ("FPUC") in its rate case, Docket
No. 940620-GU; and The Florida Division of Chesapeake Utilities Corporation in its rate
case, Docket No. 000108-GU.

WHAT WAS THE GENERAL PURPOSE OF YOUR TESTIMONY IN THOSE
CASES?

The purpose of my testimony in each was to provide a brief history of the regulatory status of
former MGPs in general. Specifically, for WFNG, I described the nature and extent of work
required to be performed by WFNG in connection with the former MGP located on property
then owned by WEFNG in Ocala, Florida. For FPUC, I described the nature of the work
required to be performed by FPUC in connection with the former MGPs owned or operated
by FPUC in Pensacola, Sanford, West Palm Beach and Key West, Florida. For the Florida
Division of Chesapeake Utilities Corporation, I described the nature of the work required to
be performed by the Company in connection with the former MGP located on property
owned by the Company in Winter Haven, Florida.

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS PROCEEDING?

I am here to provide the Commission with a brief history of the gas manufacturing operations
conducted at the Winter Haven former MGP site, to review certain legal aspects of those
operations insofar as they relate to environmental conditions at the site, to describe the
Company’s actions to date, to identify the Company’s proposed future responses to the
presence of environmental impacts resulting from the former MGP operations, and to provide

a current estimate of remediation costs at the site.
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WHAT IS THE CONNECTION OF THE COMPANY WITH THE FORMER MGP
SITE REFERENCED ABOVE?

The Company is the current owner of the site and is the former owner/operator of the MGP.
The site is located at 1705 Seventh Street, S.W., Winter Haven, Florida. An MGP was
operated by the Company at the site from approximately 1928 to 1953.

CAN YOU PLEASE PROVIDE US WITH A GENERAL DESCRIPTION OF THE
NATURE OF MGP OPERATIONS?

Prior to the availability of natural gas in Florida, gas used to light streets and houses was
primarily made at MGPs. The manufacturing process for "carbureted water gas,” the most
common form of gas manufacturing in the 1900s and the method employed at the Winter
Haven site, included passing steam over a bed of hot coals to produce "blue gas." The blue
gas was then sprayed with hydrocarbons such as fuel oil and passed through a superheated
chamber to thermally crack the hydrocarbons and produce energy-rich gases. The gas was
then passed through wood shaving filled scrubbers and over iron oxide in purifier boxes prior
to collection in a central holding tank for distribution. Common by-products of this process
included tar, spent fuel oils and sludges, waste scrubber shavings and purifier box wastes.
These by-products typically contain polycyclic aromatic hydrocarbons ("PAHs"), benzene,
toluene, ethylbenzene, xylenes, phenols and cyanide.

WHAT ENVIRONMENTAL IMPACTS ARE NORMALLY FOUND IN
CONNECTION WITH FORMER MGP OPERATIONS?

Investigations at MGP sites have typically found coke, coal and clinkers in surface soils; tars
and oily wastes in the bottom of gas holders, in tar tanks or in soils on site; wood shavings

from the scrubbers; purifier box wastes; and fuel oil or light oils from tars in pits or former
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petroleum storage tanks located on site. Soil and groundwater impacts detected at many
MGP sites in Florida include concentrations of PAHs, benzene, toluene, ethylbenzene,
xylenes and cyanide in excess of current regulatory standards.

WHAT IS THE SOURCE OF THESE ENVIRONMENTAL IMPACTS?

Most are the result of routine operations at the MGPs. Inadvertent or accidental releases may
have occurred at several of the process areas, including at the tar tanks, gas holders and
associated piping, purifiers and petroleum storage areas.

WERE SPILLS OR RELEASES OF MGP WASTE MATERIALS IN VIOLATION
OF ANY LAWS DURING THE OPERATION OF THE FORMER MGPS?
Generally, no. Evidence of such releases have been detected at many of the former MGP
sites located throughout the United States and the rest of the world, indicating a state of
industrial practice at the time that the MGPs were in operation that was deemed normal and
acceptable. It was not until the enactment of the Comprehensive Environmental Response,
Compensation and Liability Act ("CERCLA") in 1980, with subsequent amendments in 1984
and 2002, that the Federal government began regulating such releases. Florida enacted
legislation similar to CERCLA in 1983.

Q. HOW DID SUCH LAWS IMPOSE LIABILITY FOR RELEASES FROM
PRIOR MANUFACTURING OPERATIONS?

A. With the passage of CERCLA in 1980, the federal government imposed retroactive
liability for remediating contaminated properties on certain classes of persons, including the
owner or operator of the facility at the time of the release and the current owner or operator
of the facility. Liability under CERCILA is strict, and, in most cases, joint and several. Thus,

1o succeed in a claim under CERCLA to compel remediation of a site, all the state and/or
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federal government need to show is that the property is contaminated and that the defendant
is within the class of persons deemed responsible under the Act, as described above. The
state of Florida has a similar statutory liability scheme under Chapters 376 and 403, Florida
Statutes.

PLEASE DESCRIBE THE HISTORY OF STATE AND FEDERAL REGULATORY
INTERESTS IN THE ENVIRONMENTAL IMPACTS ASSOCIATED
SPECIFICALLY WITH FORMER MGP SITES.

MGP sites first became the subject of national attention in 1984. At that time, many former
MGP sites, including the Winter Haven site, were identified in a study performed for USEPA
entitled "Survey of Tar Waste Disposal and Locations of Town Gas Producers” ("EPA
Survey"), first published in August 1984. Relevant excerpts of the EPA Survey are attached
as Exhibit "B." The EPA Survey constituted USEPA’s "first step of a preliminary study to
investigate the fate and potential environmental impact of by-products (such as tar) from the
manufactured gas industry.” The purpose of the EPA Survey was to identify the locations of
former MGP facilities so that authorities might become aware of potential sites where
environmental impacts may have resulted from prior gas manufacturing operations and
practices.

In cooperation with state and federal environmental officials, the Commission
notified gas utilities in June 1985 of concerns raised by regulatory bodies related to possible
environmental impacts of the gas manufacturing operations of former MGPs. The
Commission advised gas utilities in Florida that it was interested in identifying former MGP
sites in Florida and requested that the utilities provide certain information with respect to the

known prior gas manufacturing operations conducted by the respective utilities.
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DID THE COMPANY RESPOND TO THE COMMISSION’S JUNE 1985 LETTER
OF INQUIRY?

Yes. In its response, the Company identified the location of the Winter Haven MGP site.
DID OWNERS OF OTHER FORMER GAS MANUFACTURING FACILITIES IN
FLORIDA RECEIVE A SIMILAR LETTER FROM THE COMMISSION WITH
RESPECT TO GAS MANUFACTURING OPERATIONS?

Yes. The Commission’s June 1985 letter of inquiry was sent to all natural gas distributors in
the state of Florida with known or suspected prior gas manufacturing operations.

WAS THE INFORMATION RECEIVED BY THE COMMISSION IN RESPONSE
TO ITS INQUIRY EVER PROVIDED TO OTHER REGULATORY BODIES?

The responses to the letter of inquiry received by the Commission were later shared with the
Florida Department of Environmental Regulation, now known as the FDEP, the
administrative agency charged with administering and enforcing the environmental laws and
regulations of the State of Florida.

WHAT WAS FDEP’S RESPONSE TO THE DISCOVERY OF FORMER MGP SITES
IN FLORIDA?

In September 1985, FDEP notified each of its District Managers of the [ocations of former
MGPs within their Districts. Each FDEP District Manager was directed to conduct an
investigation into the potential environmental impacts of such operations within their
respective Districts. By letter dated March 25, 1986, a copy of which is attached as Exhibit
"C," FDEP advised the Commission that, due to experiences with a South Florida site, FDEP
had discovered that a "walkover"” inspection of former MGP sites in Florida was not uscful in

identifying potential environmental impacts arising from the former gas manufacturing
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operations. In the March 25, 1986, letter, FDEP stated that the assessment of subsurface
conditions at the South Florida site disclosed the presence of organic compounds in soil,
sediment, and groundwater, and concluded that:

a preliminary contamination assessment will need to

be completed for each site. We recommend that each

property owner prepare a Preliminary Contamination

Assessment Plan (PCAP) to sample site soil,

groundwater, and surface water in accordance with the

attached guidance. This should be coordinated with

[FDEP] in Tallahassee.
HOW HAS THE COMPANY RESPONDED TO THE DISCOVERY OF THE
FORMER MGP OPERATIONS AT THE WINTER HAVEN SITE?
I was retained as special environmental counsel in the mid 1980s to assist the Company in its
investigation of potential environmental liabilities associated with the Winter Haven site.
The Company’s initial response was to dismantle and properly dispose of the former gas
holder and its contents that was still present at the Winter Haven site in the mid 1980s.
Following this effort, the Company executed a Consent Order with FDEP in February 1990.
A copy of the Consent Order is attached as Exhibit "D." Pursuant to the terms and
conditions of the Consent Order, the Company is obligated to investigate and remediate
environmental impacts attributable to releases from the former MGP operations.
AT PRESENT, IS THE COMPANY IN COMPLIANCE WITH ITS OBLIGATIONS
UNDER THE CONSENT ORDER?
Yes.

WHAT SITE INVESTIGATION ACTIVITIES HAS THE COMPANY

UNDERTAKEN SINCE EXECUTION OF THE CONSENT ORDER?
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Field work at the site has included extensive soil, sediment, groundwater and surface water
sampling. The results of these investigations are included in formal reports transmitted to
FDEP for review and comment, the most recent of which include the Monitor Well
Installation and Comprehensive Groundwater Sampling Event Report, October-November
2003, dated December 31, 2003; the Report of Additional Delineation within Impacted
Areas, dated August 31, 2006; and the Report of Additional Assessment Work, dated
December 22, 2006. In addition, the Company performed an assessment of petroleum
impacts on site associated with a release of petroleum product from an underground storage
tank system previously located on site. The results of this investigation are presented in a
Summary of Site Assessment Activities Report, dated July 17, 2007, and Delineation of
Petroleum Impacts from Former Operations Report, dated April 25, 2007.

HAS THE COMPANY IMPLEMENTED REMEDIATION AT THE SITE?

Yes. On May 19, 2001, FDEP approved the Company’s proposal to implement air
sparge/soil vapor extraction (“AS/SVE™) as a remedy for MGP-hydrocarbon impacts present
in soil and groundwater in the northern and central portions of the site. The Company
completed construction of the AS/SVE remedial system in October 2002. AS/SVEis a form
of in situ remedy that provides for soil and groundwater remediation "in ground" by
introduction of forced air into the groundwater and extraction of vapors from the overlying
soils. AS/SVE does not create a material disruption to the ongoing use of the site during
implementation, which makes it an attractive remedy at sites, such as the Winter Haven site,
where the property is continuing to be used on a daily basis. The AS/SVE remedial system
has been in continual operation since October 2002. In addition, FDEP directed that

impacted soils and groundwater located in the southwest portion of the site be addressed ina
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separate remedial action plan. The Company anticipates that this area will be remediated
following FDEP’s review and approval of the December 22, 2006 Report of Additional
Assessment Work.

WHAT ADDITIONAL WORK HAVE ENVIRONMENTAL REGULATORY
AUTHORITIES REQUIRED TO BE PERFORMED AT THE SITE?

FDEP directed that additional soil and sediment sampling be conducted off-site for the
purpose of evaluating human and ecological risks associated with the off-site site soils and
sediments. The Company’s consultants report that off-site soil and sediment assessment 1s
now complete, as delineated in the December 22, 2006 Report of Additional Assessment
Work, and that the limited sediment impacts detected off-shore do not warrant remediation.
In addition, excavation and off-site treatment of petroleum-impacted soils related to the
former underground petroleum storage tank system was performed at the site in April/May
2008. A Source Removal Report confirming the removal of the petroleum contaminated
soils was submitted to Polk County in early July 2008 and was approved by Polk County on
July 8, 2008. The Company recently completed four post removal quarterly groundwater
sampling events to confirm that the excavation and off-site treatment of the petroleum-
impacted soils was successful. On June 10, 2009, Polk County notified the Company that a
minimum of two additional quarterly sampling events would be required for one of the wells
to complete the Company’s post-active remediation monitoring obligation for the petroleum
impacts.

WHAT ADDITIONAL WORK IS LEFT TO BE DONE AT THE WINTER HAVEN

SITE?

10
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The Company believes that contamination assessment activities have been completed at the
site. By letter dated May 8, 2009, FDEP indicated that additional assessment may be
warranted at several limited locations. The Company disagrees with FDEP on this issue and
is currently planning to meet with FDEP to discuss this matter further. On the remediation
side, in addition to the continued operation of the AS/SVE treatment system, the Company
will be required to remediate soil and groundwater present in the southwest portion of the
site and may be required to address, in some manner, off-site soils and sediments.

HOW LONG WILL IT BE BEFORE REMEDIATION ACTIVITIES ARE
COMPLETED AT THE SITE?

The AS/SVE treatment system is currently projected to operate for a minimum of three
additional years. It is anticipated that the impacted soil and groundwater present in the
southwest portion of the site can be remediated within one to two years of FDEP’s approval
of a remedial action plan for this area. The Company does not believe that remediation of
off-site soils and sediments is warranted and will continue to contest any attempt by FDEP to
require such action. Treatment of impacted groundwater immediately downgradient of the
removal action performed in connection with remediation of impacts attributed to the former
underground petroleum storage tank system may be required based on current groundwater
data. Such treatment, if required, is not currently anticipated to require more than three years
for completion.

HAS THE COMPANY MADE AN EFFORT TO CALCULATE ESTIMATED COSTS
TO COMPLETE REMEDIATION AT THE SITE, AND, IF SO WHAT ARE THESE

COSTS?

i1
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Yes. Based upon currently known conditions at the site, the Company has calculated the cost
to complete soil and groundwater remediation utilizing certain assumptions. The
assumptions have been discussed with the environmental consultant performing work at the
Winter Haven MGP site and are believed to be reasonable in light of work that is being
conducted at similar sites throughout Florida and the rest of the country. These assumptions
include identification of: (i) estimated volume of impacted soils to be remediated; (ii) most
likely soil remediation alternatives; (iii) capital costs for construction of groundwater
treatment systems;(iv) projected operation and maintenance costs of the groundwater
treatment systems for the life of the remediation projects; and (v) performance monitoring
costs. Based on this analysis, the estimated cost to complete remediation of impacted soils
and groundwater being treated by the AS/SVE treatment system is projected to be
approximately $150,000. The estimated cost to complete an assessment of the southwest
portion of the site and to remediate the impacted soils present at that location is projected to
be approximately $270,000. Total costs to address all remaining environmental impacts at
the site attributable to the former MGP (excluding off-site soils and sediments, but including
legal fees and other consulting fees) are currently estimated to be approximately
$600,000.00.

DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?

Yes, it does.

12
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William L. Pence

Willam Pence represenis ulilitles, municlpaiies. manutacturing faclliies, bulk
fugl plpeline and terminal fecliilias, developers and properly ownars In conneckien =
wiih the management of envifonmental risks and liabllilles assoclated with
contaminated properties. He also provides counsel on compliance wilth a broad
rangw of environmentat regulatory progrems. Mr. Pence has significan! exparlence
managing e investigalion and remedialion of formar manufaciured gas plants;
prasecution snd defense of private parly cosl racovery actions under slale and
federal laws; and defense of enforcement actions under CERCLA, RCRA, CWA
and simliar siate. raguiatory programs, Including those regulating urrent and
former landflls. Hé also regulary aounséls buik (uél plpeline, storage and terminal
faciliies in copnection with compliance with federal and slate regulalory
programs; ineluding Coast Guard, PHMSA and USEPA regulations governing
such faciitins. He has also reprasaniad muﬂimpalltias and developers (h thelr
efforts 1o redevelop envirnmanially Impacted properties unger slale and federal
Brownfield programs.

st b ark!

Mr. Ponce has been listed ¥ The Bast Lawyers in Ameroa (2007-2009, listed in
Fiarida for Envirghimental Law), Chambars LISA (20072008, ranked in Florida for
Envifonment), The Intemnationdl Wiies Who of Busiriess. Lawyers (2008,
recornmanded for Environment) and Guide (o Leading Amarican Atlorneys {ranked
in Flgrida).

Representallve-malters Irom throughot! Mr. Pence’s legal career include:

~ Reprégonialion of a municipality In connection with a $13 miliion
assassment and remediation of wateriront propery impacted by lormor
operalivns of @ manufaciured gaa‘ planl under slrgamlingd USEPA EEICA
progess, resulting fn ono of the fastest sip cleanups in USEPA Regicn 4,
Representalion Inciuded Identificellon of former owner/opsralor and
negotiai!on of cost sharing agreement with formar ownsertoparatar resulling
in reduction of cllent's share {as curent ownar) for casts:of cieanup 1o less
than 10 percanl,

~ Represeritation of numercus: ulililies, municipalities and current propany
owners in conneclion with the invasligalion and refmediation of over 20
former manufactured gas plant sites, This work has Included nagoliation of
scope of Invesligation and rémediat design with USEPA and staie and logal
anvironmantal regulatory bodlas; negoilation of administrative orders and
consenl decrees with such regulatory bodles; negotiation of applicable
ciéan up criteria; sokicialion and managemanl of environmenial consulling
and consiruction firms; Kentificallon of othar potentially responsibla pariies;
negstintion of cost allocation agreements with such partias snd, on.
oceasion, liligation with such parties on allotation and access issues; and
assislance with the redevelopment of such slles follawing, or in conneclion
with, ramediat action at the siies.

~ Reproseritation of numerous eétoapace and high lechnology indusines.in
connacilon wilh solid and hazardous weste compliance issues, RCRA
closuran and Suporund oloanups with emphesly an ghiorinateg
hydrocarbon contamimation, Representation includes mitigation of penallies
excgeding milllons of dollars In RORA solid and hazardous waste
enforcament acflons. Such representetion has also included negatiation of
consent orders with USEPA and stats regulatory bodies providing for
closure of hazardous waste managamenl units, as well as selacian and

Al
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management of consulianls contracted lo design and implement the final
ramedy.

~ Representalion of Florida manulacturing facillty In conneclion wilh
corceclive-aclion under RCRA to address presence of Densa Non-Agueous
Phase Liquid {DMNAPL) associaled wilh chiorinatad solvenl spill,
Raprasantalion included obtaining clean closure a1 one of The very faw
DNAPL siteg eversiccassiully remadisted in the United Slates,

~~ Raprasenialion of a Jarge pharmaceutical firm in defense of RCRA
enforcemant acllon lor hezdrdous waste managament in which the Flodds
Deparlment of Environmental Protection sought penallies In excess of $2
million. The case was setifed for less than 530,000 In penalites,

™ Rapraseptatien of municipalilies and private padies in Brownfield
redevelopmant projecls, proseculion and defense of cost recovary actions
under Superiund and prosecutfon end dofanea of properly damage lawsuils,

™ Rapreéentation of bulk pelioleum terminal, siorage and pipeline faclitles in
tanneciion with regulalory complianca matters, applications lo PHMSA Tor
special permiis, and menagement of assessment and remediation. af
petraleum coplamingion afsuch facliies. Représantation Includes
assislanca: with preparafion.of Facltity Respanse Plans, SPCC Plans,
Tarminal Faclity Operalions Manuals, Pipaiine Facllily Operations
Marnuals, Inlegrily Management Plans, and Operalor Qualification Plans;
Including representation of such faclities during fedseral and stato
ingpections,

~~ Rapresentation of numerous enlities idenlifiad st potentially responsibls-
partles under Suparfund and similar siate programs. Representatiors has'
included serving-on Superfund Steedng Commiltees and nagotiation of
allocalion agreements wilh olher rasponsible parlles.

‘Mr. Pence is. 8 frequent spuaker on environmental topics al natlonal and

irlernalional confefences. He is a member of Ine Amarican (Environment, Enargy.
and Respurces Law Seclion), Floride:{Environmantal and Land Usé Law Section)
and Qrange County Bar Associations. He Is a membar of Ihe Florida Nalural Gas
Aggatiation and & lormer member of the Governor's Transition Task Force on the
Environment, From 1378-82, Mr. Pence served as Law Clerk 1o the Honorabla
Guorge C. Young, Chief Judge, United Statas Disirict Court for the Middie District
of Flovida.
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ABSTRACT

This raport pressnta dsca compiled from availabla
literature idencifying plants that manufsctured town gas from
fossil fusls (e.g., coal, oil) and wvhich existed in the U.S.
during the 1890 £o 1950 tine pariod. The results zra the firsc
step of & preliminary scudy to invescigate the fate 2nd poten~
tizl environnwntal impact of by-products (such &p car) from tha
ganufaccured gas industry. 4 liec of gas manufacturing sites
and cocspany nanes was compiled by reviewing published gas sca-
cistics, It is estimaced thar more cthan 1,500 manufactured.gas
facilicvias existed bovesen the Yuare 1850 and 1950. In addi-
tion, available gas and by-product produsction data and gasifiar/
process information are reporctad.

Banad on these data, & Tough escimate for the torval
produc:ioﬁ 6f tar by the U.§. ménufactured gta industry ws
developed. It i3 sstimgted that spproxisatsly 15 trillion cubis
fost of gas wes manufactursd (n the United States between the
years 1881 and 1950, vesulzing in the production of 1) billion
gslicns of car as & by-product, Of this total ‘tar production,
8.4 billion gallons (76 percent) wers sstinscted to be sold and

. thbe rwsainder, 2.6 billion gallons (24 percent), vare sssuzed £o

be consumed at tha planc sice, scld (without reporting of aales
to ongoing survaeys), or discirded. The axplansticts and astup~
tions used in compiling the dats a8 wall as thoss used {n devel-
oping the tar estimaces are also discussad {n this veport.
Excess quancicies of other by-produces, such as coke and mao-
oia, say bave bean disposad of also, However, this study
focused on tar becausw it is considersd the more potsntially
significant vasts dispossl problem. .
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TABLE B-1 [DENTIFICATION OF TOWN GAS RAPAFACTURING SITES - ALL PLARTS (1898-1350)
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TASLE B-11 IDERUIFICATION OF TOWN- GRS MANUFRCTURING SITES - ALL PLANTS {1699-1938!
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DER CERTIFIED MAIL NO.

BEFORE THE STATE OF FLORIDA
DEPARTHMENT OF ERVIRONMENTAL REGULATION

STATE OF FLORIDA DEPARTMENT

! IN THE OFFICE OF THE
OF ENVIRONMENTAL REGULATION.

SOUTHWEST DISTRICT

S ot gt

* Complainant,
Vs, . '
CENTRAL FLORIDA GAS COMPANY, -

a division of Chesapeake
Utilities Corporation

OGBC CASE NO: BB-1292

AND
JAMES R. LOWE

Respondents,

P A e

CONEENT ORDER

"I'his consent Order is made and enterad inte between the STATE
OF FLORIDA DEPARTMENT OF ENVIRONMENTAL REGULATION ("Department"),
CENTRAL FLORIDA GAS COMPANY, a division of CheSapeake Utilities
Corporation, and JAMES R, LOWE (YRespondents™}. The Department
finds and the parties agree:

-1._ The Departmpent is the administrative agsncy of the State
of Florida which has the authority to adminlster and enforce the
provisions of .Chapter 403, Florida Statutes ("F.S§."), and rules
promulgated thersunder, Florida Administrative code ("F.A.C.")
Chapter 17.. The Department has jurisdictlion over the matters

addressed in this Consent Order.

D1

D1

Exhibit No.
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2. Respondent, Central Florida Gas Company, is a divisgien
of Chesapeake Utilities Corporation, a Delaware corporation, and
ie a person within the meaning of Sections 403,031(5) and
403.703(3), F.S.

3. Respondent, James R. Lowe, is a resident of Winter
Yavan, Florids, and is a person .within the meaning of Sections
403,031(5) and 403.703(3), F.5. James R. Lowe iz & party to this
Consent: Order for the limited purpose of providing Respondent,
Ceritral Florida Gas Company, access to the Lowe Parcel (as
described below) for the purpose of conmplylng with cCentral
Florida Gas Company’s cbligations hereunder, and to receive the
benefit of the release provided by Paragraph 22 below.

4. Respondent, Central Florida Gas Conmpany, is the owner of
a parcel of real estate located at 1705 Seventh Street, %.W.,
Winter Haven, Florida ("CFG Parcel”). Regpondent, James R, Lowe,
is the owner of a parcel of real estate located adjacent to the
CFG Parcel, which at one time was owned by Respondent; Central
Floxrida Gas Company ("Lowe Parcel”}, The CFG Parcel and Love
Parcel are hereinatter jointly referred to as the Facility. The
FPacility is further described azs located in Section 32, Township
28 South, Range 26 East,

5. Prior to 1953, Respondent, Central Florida Gas Company,
conducted a ¢oal gas manufacturing operatien at the Facility.
The coal gas '‘manufacturing process was ceased in 1953.

A¥oveground ho-iding tanks were dismantled in 1986,

-2
D2

D2
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Exhibit No.

Docket No. 096125
Page 17 oras

6. Coal t-ar_by-pr—oducts vere generated by Respondent,
Central Florida Gas Conpany, through its past coal gas
mapufacturing operations. Respondent, Central Florida Gas
company, maintains that its past coal gas manufacturing operation
was 7npt a coking operation. The parties agree that wastes
generated by Respondent, Central Fleorida Gas Company, if they
ware not generated by a coking operation, are not listed
hazardous - wastes, specifically Ko7 ("decantér tank tay.sludge
from e¢oking operations™), pursuant to Chapter 40, Code of Federal
Regulations Part 261 (40 CFR 261).

7. The major constituents of concern with respect to coal
tar by-products, as evidenced by results of studies conducted at
other former coal gas manufacturing sites throughout the country,
include, but are not limited te, pelynuclear aromatic
hydrocarbons, phenclic conpounds, heavy metals, and cyanide.

8. Respondentg deny that any actual or threatened releases

e earend

requiring removal ?- renedial action are occurring or have
occecurred at the F

ci ¥y, and deny any liability for any

activities at, or circumstances presented at or by, conditions at

Y

the FaciTity’. However, in order to avoid difficult, prolonged,
and complicated litigation regarding these issues, the parties
recognize that the public interest is best served by this

voluntary agreement to determine whether s0il or groundwater
Ty
quality impacts have occurred at the Fability as B result of the

s T

prior ceal-gas manufacturing) operations.

-3
ok
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“. "
order shall not be considered an admission

I

9. This cL:iéaiﬁ:.L
by Respondentg of any vioclation of or liability under any
applicable federal, state or local laws and regulations or under
any federal or state common law, nor shall it be used as evidence
in any administrative proceeding or proceeding at law, extept an
action involving the terms or implementation of this brger, or as
otherwise provided herein.

10. -Respondents submitted a Contamination Assessment Plan
("CAP¥) to the Department on Dacember 6, 198{, for review and
approval,

11, A site specific fuality Assurance Project Plan ("“QAFPP")
was submitted to the Department on December &, 1988, for review
and approval.

12. The Department has reviewed the QAPP, and finds that it
adequately meets the necessary objectives of a gquality assurance
project plan. Department approval of the QAPP was issued on
August 31, 158%.

THEREFORE, having reached a resolution of this mattey
pursuant to F.A.C, Rule 17-103.110(3), Respondents and the
Department mutually agree and it is

ORDERED:

13. Respondent, Central Florida Gas Company, Shall implement
the correctiveé -actions as set forth in the document entitled
"Corrective Actions for Ground Water Contamination Cases,"
attached hereto 'as Exhibit-"I, within the time frames set forth

therein.

-g~
D4

D4
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14. Respondent Central Florida Gas Company's ©opbligation to
implement the corrective actions set forth in Exhibit I shall be
limited to conditions present on or under the CFG Parcel and to
off-site conditions resulting soley from the acts of Respondent
central Florida Gas Company as a result of its ownership or use
of the CFG parcel. Responde.nt gehall have the burden of
establishing that the off-site conditions do not result solely
from the acts of Respondent fentral Florida Gas Company.

15, Respondents waive their right to an administrative
hearing on the terms and conditions of this Consent Order under
Section 120.57, F.S., and their right teo appeal this Consent
order pursuant to Sectien 120.68, F.S., except as herein
providead.

16. With regard to any final agency action made or taken by
the Department pursuant to this Consent Order, Respondents may
request.. an informal conference to rasclve the disputed final
agency action within ten (10) days from the final agericy action.
The Department may grant or deny such request. No agency action
will be final for the purposes of inveking the jurisdiction of
Section 120.57, F.S5., until such time as the Department notifies
the HRespondents in writing that the informal conference has been
completed or that the reguest for informal conference has been
denied. If thié parties cannot resolve the disput‘ed final agency
action in this nanner, Respondents may file a petition for a

formal or informal administrative proceeding if they contest the

. aforementicried determination, pursuant to Sectian 120.57, P.S5.,

-5-
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and ¥.A.C. Chapters 17-103 and 28-5. The petition must conform
vith the requirements of F.A.C., Rule 28-5.201, and mnust be
received by the Department’s Offjice of General Counsel, 2600

Blajr Stone Road, Tallahassee, Florida 32399%-2400, within

fourteen (14) daye of receipt of the notice. Fallure to file a

petition within this time period shall constitute a waiver by
Respondents of their right to reguest an administrative
proceeding under Section 120.57, F.S. The Department‘s
determination, upon expiration of the fourteen (14) day tine
period if no petition is filed, or the Department’s Final Order
as a result of the filing of a petition, shall be incorporated by
reference into this Consent Order and made a part of it. All
other aspects of the Consent Order shall rewain in full force and
effect at all times. If Respondents seek an administrative
proceeding pursuant to this paragraph, the Department may file
suit mgainst Respondents in lieu of or in addition to holding the
administrative proceeding to obtain judicial resolution of all
the issues unresolved at the time of the request for
administrative proceeding. In the event that the Department
files such suit pursuant to this paragraph, Respondents raserve
all of their rights and defenses to challenge or respond to such
suit as is appropriate.

17. Respohdent, Central Florida Gas COII"!pBI‘l}’., shall publish,
at its expense, the following notice within fourteen (14) days of
the effective date of this Consent Order, in the 1legal

advertising section of a newspaper of general sirculatlon in Peolk

—f~
D&
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proof of publication to the Department within twenty-one
days of the effective date of this Consent oOrder.

! £ Fiorida tient_of Envi ntal Regulati
Notice of Proposed Agency Action

The Department of Environmental Régulation gives notice
of agency action of entering into a Consent Order with
central Florida Gas Compahy (YCompany"), 1015 Sixth
Street,; KW, Winter Haven, Florida, pursuant to Rule
17-103.110(3}, Florida Administrative Code. The Consent
order provides for the performance of a contamination
assessment to determine whether environmental impacts
have resulted from the Company’s prior operation of a
coal gas wmanufacturing plant in Winter Haven, Florida.
The Consent Order is available for public inspection
during normal kusiness hours, 8:00 a.m. to 5:00 p.m.,
Monday through Friday, except legal holidays, at the
Department of Environmental Regulation, 4520 oak Fair
Bivd,, Tampa, Florida 33610-7347. .

Persons whose substantial interests are affected by the
above proposed agency action have a right, pursuant to
Section 120.57, Florida Statutes, to petition for an
addoinigstrative determination (hearing} on the propoused
action., The petition must conform to the reguirements
of Chapters 17-103 and 2B-5, Florida Administrative
Code, and must be filed (received) with the Department’s
office of General Cwounsel, 2600 Blair Stone Road,
Tallahassse, Florida 32399, within fourteen (14) days of

. publication of this notice. Failure to file a petition

within the fourteen (14} days constitutes a waiver of
any right such person has to an administrative
determination (hearing) pursusnt to Section 120,57,
Florida statutes,

If a petition if filed, the administrative hearing
precess is designed to formulate agengy action.
Accordingly, the Department’s final action may be
different from the proposed agency action. Persons
whose substantial interests will bs affected by any
decision of the Departument have the right te intervene
in the proceeding. A petition for intervention must be
filed pursuant to Mcodel Rule 28-5.207, Florida

Administrative Code, at least five (5) days before the. .

final hearing and be filed with the Hearing officer if

e, .
07

D7
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one has been assigned at the Division of Administrative

Hearings, Department of Adminlstration, 2009 Apalachee

Parkway, Tallahassee, Florida 32399-1550. If no Hearing

officer has been assigned, the petition is to be filed

with the Department’s Office of General Counsel, 2600

Bianir Stone Road, Tallahassee, Florida 32399%-2400,

Failure to petition to intervene within the allowed time

frame constitutes a walver of any right such person has

to an administrative determination (hearing) wunder

Section 120.57, Florida statutes.

18. Respondent, James R. Lowe, shall allow authorized
representatives of Respondent, Central TFloride Gas Company,
access to the Lowe Parcel for the purpose of conducting the scope
of work specified in the CAP, and for otherwvise enabling
Respondent, Central Florida Gas Cémpany, to perform its
obligations under this Consent Order.

19. Respondent, James R. Lowe, shall allow authorized
representatives of the Department access to the Lowe E;;rcel at
reaspnable times for the purpose of determining compliance with
thie Consent Order, and the rules and regulations of the
Department.

20. Entry of this Consent Order dees not relleve Reéspondents
of the obligation to comply with applicable federal, state or
local laws, regulations or ordinances.

21. The Department hereby expressly reserves the right to
initilate appropriate legal action to prevent or prohibit future
violations of appllcable statutes, or the rules promulgated
thereunder not covered by the terms of this consent Order.

22, The Department, for and in censideration of the complete

and timely performance by Respondents of the obligations. agreed

-8
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D3

(WLP

-1)



1028179072

Exhibit No,

Docket No, 090125-GU
Page 23 of 48

to in this cConsent Order, hereby waives its right to seek
Judiecial imposition of damwages, c¢ivil or criminal perialties, as
well as its right to recover legal and/or administrative costs
incurred by the S5tate of Florida concerning the issues involved
in this Consent Order.

23, Hothing contained herein shall) affect any right, claim
or -course of action that Respondents may have against each other
or against parties not subject to this Consent Order.

24. The terms and tonditions set forth- in this Consent Order
nay be enforced in a court of competent jurisdiction pursuant to
Sections 120.69% and 403.121, F.S.

25. Nothing herein shall be constiued to limit the authority
of the Department to undertike any action against the Resporidents
in response to or to recover the costs of responding to
conditions at or from the site which may present an imminent
hazard to public health, welfare, or the environment if:

A, The conditions were previously unknown to or undetected
by the Department;

B. The conditions result from the implementation of the
.requiremanta of this Consent Order:

C. other previously unknown facts arise or are discovered
after entry of this Consent Order.

26 All reports, plans, and data requ;red by this Consent
Order are to be submitted in tripllcate to the Department and
should be sent to the Enforcement Manager,  Department of

Environmental Regulation, 4520 0akx Fair Blvd., Tampa, Florida
33610-7347.

-g-
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27. All written determinations or other submlttals reguired
by +this Consent Order to be submitted by the Department to
Respondents shall be sent to William L. Pence, Akerman,
Senterfitt & Eidson, P. 0. Box 231, Orlando, Florida 32802-0231,
Counsel for Respondents.

28. No modification of the terms and conditions of this
Consent Order shall be effective until reduced to writing and
executed by both Respondents and the Department.

29. This Consent Order is the final agency action of the
Department pursvant to BSection 120.65, F.5., and F.A.C. Rule
17-103.,110(3), and it is final and effective on the date filed
with the Clerk of the Department unless a Petition for
Administrative Hearing‘ is filed in accordance with Chapter 120,
F.S5. Upon the timely flling of a petition this Consent Order

will not be effective until further order ¢f the Department.

‘FOR THE RESPONDENTS:
CENTRAL FLORIDA GAS COMPANY

td \
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5—-day of 4:43- . 1588, at

Tampa, Hillsborough County, Florida

DONE AND ORDERED, this

STATE OF FLORIDA DEPARTMENT

OF EWWW&TIDN

Richard D. Garrity, Ph.D,
Deputy Assistant Becretary
Southwest Florida Diskrict
4520 -Qsk Fair Boulewvard
Tampa, Florids 33610-7347

FILING AND ACKNOWLEDGEMERT

FILED, on this date, pursuant to §120.52,
Florida Statutes, with the designated Depart-
ment Clerk, receipt of which is hereby
acknowledged.

(ol X 29348
CLERK DATE

Copies Furnished to:

Office of (eneral Counsel

bepartment of Environmental Regulation
Twin Towers Qffice Building

2600 Blair Stone Road

Tallahassee, Florids 32301

William L. Pence, Esg.
Akerman, Sernterfitt & Eidson

Post Office Box 231
Orlando, Florida 32802-0231
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1. Within 60 days of the effective date ¢of the Order
incorporating these contamination assessment actions, Respondent
shall submit to the Department a detailed written Contamination
Assessment Plan ("CAP"). If the Raspondent has conducted a
Preliminary Contamination ASsessment, the Respondent shall submit
toc the Department a detailed written CAP within 80 days of

receipt of notice from the Department that a CAP is required.

The purpose of the CAP shall be to propose methods for collection
of information necessary to meet the cbjectives of the
contamination assessment.

A. The objectives of the Contamination Assessment.shall
be to:

(1} Establish the aerial and vertical extent of
soil, sediment, surface water and ground water cenptamination:

(2) Determine or confirm the contaminant source(s) ;
mechanisms of contaminant transport: rate and direction of
contaninant movement in the alr, soils, surface water and gro?nd
watsr; and raté and direction of ground water flow!

‘{¥) Provide a completa characterization of the
contamination plume(s)’

(4) Determine whether interim remedlal measures are

necessary to abate any imminent hazard;

D12
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(5) Determine the apmount &f product lest, and the
time period over which it was lost (if applicable):;

{6) If leaking storage tanks may be the source of
the contanmination, determine the structural integrity of all
aboveground and underground storage systems (including integral
piping) which exist at the site (if applicable}:

(7} Establish tha vertical and horizontal extent of
free product (if applicable):

(8) Describa pertinent geologic and hydrogeologic
characteristics of affected and potentially affected
hydregeologic zones:

{9) DbDescribe geologic and hydrogeologic
characteristics of the site which influence migration and
transport of contaminants; and

(10) Provide a site history including description of
facility operations, as applicablae.

E. The CAP shall specify tasks, which are necessary to
achieve the objectives deseribed in subparagraph 1.A. above. The
¢caP shall include a reascnable time schedule for completing each
task. 'The tasks may include, but are not limited to the
following: )

{1) Use of piezometars or wells to-determine the
horizontal ahd vertical directions of the ground watar flow;.

(2) Use of electromagnetic conductivity (EM) and
other geephysical methods or vapor analyzers to trace -extent of

ground water contamination;

2
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(3) Use of fracture trace analysis to discover
linear zones in which discrete flow could take place;

{4) Use of well points or monitoring wells to
sample ground water in affected areas and to determine the
vertical and horizontal extent of the ground water plume!

(5) Sampling of public and privata wvalls;

{6) Sampling of surface water and sedimerits;-
- {7} Sampling of air for airborne contaminants:

(35 Analysis of soils and drum and tank residues
for hazardous waste determinaticn and contaminant
characterization;

(9) VUse of geophysical egquipuent such as vapor
analyzers, magnetometers, ground penetrating radar, or metal
detectors to detect tanks, lines, etc!

{10} Petermination of the horizontal and vertical
axtent of scil contamination;

(11) Use of soil and well borings to determine
pertinent site-specific geologic and hydrogeologic
characteristics of afiected and potentially affacted
hydrogeologic zones such as .aquifers, confining beds, and
unsaturated zonesg; and .

(12} Use of geophysical methods, pump tests and slugd
tests to determine geologic and hydregeclogic characterisgtics of

arffected and potentially affected hydrogeologlic zones.

Di4
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¢. The CAP shall provide detailed information as to how
proposed tasks are to be carried out. The CAP shall include, as
applicable, the following informatlion:

(1) Propused sampling locations and rationale for
their placement;

(2) A description of metheds and equipmernt to be
used to identify and quantify soll or sediment contamination;

{3) A description of water sampllhg methods;

'(4) 'Parameters to be analyzed for analytical '~ -
mathods to be used, and detection limits of these methods;

(5} Preposed plezometers and well construction
details inclvoding methods and materials, well installation depths
and screened intervals, well development procedures;

{6) A description of methods proposed to determine
aguifer properties ke.g., pump tests, slug tests, permeability
tests: cumputer modeling);

{1) A description of ‘gecphysical metheds proposed
for the project:

{8) Details of any other assessment methodology
proposed for the site;

{9) A description of any survey to identify and
sample public or private wells which are or may be affected by
the contaminant plume;

{10) A description of tha regional geclogy and
hydrogeology cf the area surrounding the site;

D15
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{11) A description of site features (both natural
and man~made) pertinent to the assessment;

(12) A description of methods and eguipment to be
used to determine the site specific gaeology and hydrogeclogy: and

{13) Details, including disposal or treatment
methods, of any immediate remedial actions proposed for the site
such as product recovery, soll removal or treatment.

D. The CAP shall contain as a separate document a

Quality Assurance Project Plan ("QAPPY);. which shall apply: tep all:-
sampling and analysis required by this Consent Order. The QAPP
shall be prepared in acrordance with the requirements set forth
in the document titled "DER Guidelines for Preparing Quality
Assurance Plans, DER=-QA-001/85, January 30, 1935:" A copy of the
document is available upon reguest t;om tha Department., A QAPP
is required for all persons collecting or analyzing samples. The
Deﬁartmant reserves the right to reject all results gensrated by
Raspondent prior to QAPP approval or which are not in accordance
with the Department approved QAFPP.

2. The Department shall review the CAP and provide the
Respondent with 8 written response to the proposal. Any actilon
taken by Respondent wi?h regard to the implementation of the CAP
prior te the Respondent recelving written notification from the
Department that the CAP has been approved shall be at o
Respondent’s risk.

D16
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3, In the event that additional information is necessary
for the Department to evaluate the CAF, the Department shall maks
a writtan request to the Respondent For the information, and
within 20 days from receipt of sald request, Respondent shall
provide all requested information in writing te fhe bepartment
unless the reguested ihtormntion requires additional fleld work
in which case the Respondent shall submpit to the Department
within 14 days of receipt of said request, a written schedule for
cbmpleéing the field work needed to provide the reguested -- . .-
information.

4. In the event that the Department determines that the CAP
submitted by Respondent does not adequataly address the
objectives of the Contaminaticn Assessment as set forth in
subparagraph 1.A. above, the Department will notify the
Respondent in writing of tha CAP’s deficiencies. Respondant
shall then have 30 days from the Department’s notiflcation to
submit a modifled CAP addressing the deficliencies noted by. the
Departnent.

5, It the Department determines upon review of the
resubmitted CAP that the CAP still does rot adegquately address
the objectives of the CAP as set forth in subparagraph 1.A.
above, the Department, at its option, may choose either to:_ . .

A. Dratft specific modifications to-the CAP and notify

Respondent in writing that the Department’s quification shall be

incorporated in the CAPr or

v
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B. Notify Respendent in writing that Respondent has
failed to comply with paragraph four above, in which case the
Department may do any or all of the following: take legal action
te enforce compliance with the Order, file suit to recover
damages and civil penalties, or complete the corrective actions
outlired herein and recover the costs of completion from
Respondent.

6.. Once a CAP has been approved by the Department, it shall
become effective and made a part..of this Order and shall be. . .
implemented within ten days of the Department’s written
notification to Respondent that the CAP has been approved. The
CAP shall incprporate all required modifications to the proposed
CAP -identified by the Department. Within 1¢ working days of
completion of the CAP tasks, Respondent shall provide wvritten
notice to the Department that the CAF tasks have been completed.

7. Within 45 days of completion of the tasks in the CAP,
Respondent shall submit a ﬁrittan Contamnination Assessment Report
("CAR") to the Department. The CAR shall:

A. Summarize all tasks which were implemented pursuant
to the CAP:; and

. B. Specify results and conclusions regarding the
Contamination Assessment objectives outlined in subparagraph 1.A.

B. The . Department shall review the CAR and “determine "~
whether it has adequately met the objectives specified’ in
subparagraph 1.N, 1In the event that additional information is

Dig
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necessary to evaluata the CAR, thes Department shall make a
written request to the Respondent for the information. Within 20
days of receipt of said raguest, Respondent shall provide all
requaested information unless the requested information requires
additional field workx in which case the Respeondent shall submit,
vithin 14 days of said raquest, to the Department a reascnable
written schedule for completing the field work needed ta provide
the reguested information, The Department shall provide written
approvél of the CAR once all of the CAP objectives and tasks have
been satisfactorily completad.

a, The Department, at its option, may determine from review
of the CAR and other relevant information, the Site
Rehabilitation Lavels (S5RLs) to which the contaminatlon shall be
remediated or may requiré the Respondent to implement the rilsk
assessment process to develop such SRLs for the site. The SRLs
for water as determined by the Dapartwent shall be based an
Chapter 17-3, F.A.C. standards and the Department’s numerical
interpretation of the Chapter 17-3, F.A.C. minimum criteria. The
Department may also require that a risk assessment be completed
to define SRLs for solls or sediments that are sufficiently
contaminated to presant a risk to the public health, the
environment or the public welfare. If the Department does choose
to provide SRLs to the Respondent and does not cthoose to require
a risk assessmant and the Respondent agrees to remediate the site

to those SRLs, the Respondent shall implement the Faasipility-
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Study, 1f required by the Department as set forth in paragraph
13, or submit the Remedial Action Plan (RAP) as set forth in
paragraph 18.

10. After completion and Department approval of the CAR, the
Respeondent shall prepare and submit to the Department a Risk
Assessment/Justification (RAT) if the Department requires the
task, or if the Respondent wishes to develop SRLs cther than
those determined by the Department or if the Respondent intends
;u quﬁizy'a no~action proposal for the site. The RAJ which
includes a risk assessment and a detailed justification. of any
alternative SRLs or no action propeosal shall be submitted within
90 days from receipt of the Department’s written approval of the
CAR and determination of the SRLs for the site, or within 90 days °
of the Department’s written approval of the CAR and notice that a
RAJ is regquired, or wifhin 90 days of the Department’s written
approval of the CAR. Unless otherwise approved by the
Department, the subject document shall addraess the fallowing task
elements, divided into the following five major headings:

A. Exposure Assessment ~ The purpose of the Exposure
Assessment is to {dentify routes by which receptors may be
exposed to contaminants and to determine contaminant levels to
which receptors may be exposed. The Exposure Agreement should:

(1} Identify-the’contaminants found at tlé site and

their concentrations as well as their extent and locations;
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{2) Identify possible transport pathways;

(3) Identify potential exposure routes,

(4) Identify potentlial receptors for sach exposure
route; and

(5) BEstimate or calculate expected contaminant
levels to which actual or potentlal receptors may be exposed,

B. Toxielty Assessment ~ The purpose of the Toxicity
Assessment is to define the applicable human health and
envirchmental criteria for contaminants found at the site, The
criteria should be defined for all potential exposure. .routes.
identified in the Exposure Assessment. DER standards shall be
the eriteria for consultants and exposure routes to which the
standards apply. Criteria for constituents and exposure routes
for which DER standards are not established shall be based upon
criteria such as Recommended Maximum Contaminant Levels {RMQLs),
Mayimum Contaminant Levels, Average Dally Intake wvalues {ADIs),
Unit Cancer RisX values (UCRs), organcleptic threshold levels,
Ambient Water Quality Criteria for Protectlon of Human Health and
for Protection of Aquatic Life, apd other relevant criteria as
applicable., If there are no appropriate criteria available for
the contaminants and exposure routes of concern, or the criteria
are in an . inappropriate format, the Respondent shall davelop the
criteria usipg egquations and current scientific literature

acceptabla to toxicological experts. Criteria for the following

. exposure routes shall be defined or developed as applicable:

10
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(1) Potable water exposure route = develop criteria
for ingestion, dermal contact, inhalation of vapors and mists,
utilizing applicable health criteria such as Recommended Maximum
Contaminant level (RMCLs), Maximum lévels, Avarage Dally Intake
values (ADI&), Unit center Risk values (UCRs), organcleptic
threshold levels, and other ralevant criteria as applicable.

{2} Non-potable domestic water usage exposure route
« develop criteria for dermal contact, inhalation of vapors and
mists, ingestlon of food crops irrigated with such water, lawn
wataering, ingestion by pets and livestock, and other related
exposure.

{(3) So0il exposure routs - develop criteria for
ingestion, dermal centact, inhalation, ingestion by humans or
animals of food crops grown in contaminated soils.

(4) HNon potable surface water exposure - develop
criteria for preventicn of adverse effects on human health (e.q.
dermal contact effects on humans utilizing the resource for
recreational purpcses) or ths environment (e.g. toxiec erfects of
the contamihants on aquatic or marine biota, bio-accumulative
effects in the food chain, other adverse effects that may affect
the designated use of the resource as wéll as the asscciated
biota). . moo @O

.-{5) Air exposure goute - devalop criteria for

exposure to the contaminants in thelr unaffected state.

11
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¢. Risk Characterization ~ The purpose of the Risk
Characterization -is to utilize the results of the Exposure
Assessment and the Toxicity Assessment to characterlze cumulative
risks to the affected population and the envirenment from
contaminants found at the site. Based on contamlinant levels
presently found at the site, a risk and }mpact evaluation will be
performed which considers, but is not limited to:

(1) TRisks to humar health and safety from the
contamination ineluding:

l (a) carcinogenic risk, and
(b} non-carcinogenic risk. '

{2} Effects on the public welfare of exposure to
the contamination which may include but not be linited to adverse
affects on actually and potentially used water resources.

(3} Environmental risks in areas which are or will
be ultimately affected by the contamination including;

(a) otheyr aguifers;
{b) surface waters;
(c) Jetlands:
(d) sensitive wildlife habitats; and
{e) sansitive areas including, but not limited
to, National Parks, National Wildlife Refuges, National Férests,
State Parks, State Recrédtion Areas; State Preserves. ~Fr. T 0.7 .U
D. Justification for alternative Site Rehabilitation

Levelsv{sﬁLs) or no action proposal. The purpose of.this section

12
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is to provide justification on a case-by-case basis for a no
action proposal or for alternative SRLs that vary from Chapter
17-3, F.A.C. standards and minimum criteria for from any SRLs
determined by the Department at which remedial action shall be
deed completed. Factors to be svaluated shall be, at a minimum:

(1) ‘The present and future uses of the affected
aquifer and adjacent surface waters with particular consideration
of the probabkility that the contamihnticn is substantially
affecting-or will migrate %o and substantially affect a public or
private source of potable water;

(2) Potential for further degradation of the
affected aguifer or degradation of other connected aguifers;

(3) The technical feasibility of achieving the SRLs
based on a review of reasonably available technology:

{4) 1Individual site characteristics, innludinq
natural rehabilitative processes; and

{5} The results of the risk assessment. Applicable
contapinant transpert models must be employed to document that
human health and environment risks from azlternative and less
strihgent SRLs are acceptable.

11. The Department shall review the Risk Assessment/
Justification document and determine whether it-has.adequatelyA
addressed the. risk assessment task elemerits. the Department
shall review the justification section and determine whether the

Department approves or disapproves the alternative SRLs or ths no

action propesal.
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32. In tha event that additional information ls necessary to
evaluate any portion of the Risk Assessment/Justification
document, the Department shall make a written request and
Respendent shall provide all requested informaticon within 20 days
of receipt of said request. I1f the Department does not approve
the no action proposal of the alternative SRLs, the Respondent
shall use the SRLs as determined by the Department. If the
Department and Respondent agree to the remediation levels, either
the smﬁ: determined by the Department or the alternative SRLs,
the Respondent shall implement the Feaslbility Study, if required
by thae Department as set forth In paragraph 13, or submit the
Remedial Action Plan (RAP) as set forth in paragraph 18.

13. Thae Department shgll also detérmine from review of the
CAR and other relevant information whether the Respondent shoulad
prepare and submit a Feasibility Study (FS) to the Department.
The FS will be required in complex cases to esvaluats technologies
and remedijal alternatives, particularly if multiple centaminant
classes are reprasented or multiple media are contaminated. The
purpose of the F§ is to evaluate remedial technslogies and
remedial alternatives in order to identify the most
environmentally sound and effective remedial action to achieve
clean up of the site to SRLs or alternétiVQ SRLs (if approved).
The FS shall pe completed within 60 days of written notice that a
FS is required, unless the Respondent plans to submit a RAJ

pursuant to paragraph 10, The F5 shall include the following
tasks:
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(A) Identify and review pertinent treatment,
contaminant, removal and disposal tebhnologies;
(B) Screen technologies to determine the most
appropriatae technologies;
(¢) Review and selact potential remedial alternatives
using the following criteria:
(1) long and short term envircnmental effects;
(2) " implementablility;
(3) capital eests)i ~ 777 ey
(4) operation and maintenance costs’
(5) operaticn and maintenance requirements;
(6} reliability;
(7} feasibility:
{8} time required to aghieve cledn-up; and
{9) potential legal barriers to implementation of
any of the alternatives.
{D} Identify the need for and conduct pilot tests or
bench tests to evaluate alternatives, 1f necessary;
(E)} Select gha most appropriate remedial alternative:
(F) Develop soil cleanup criteria such that the
contaminated solls will not Pruduce a leachate which contains
contaminants in excess of.the SRLs or alternativa 5RLs (if ~ .
approved). -t -
14. Wwithin 45 days of completing the FS, Respondent shall

submit an F5 Report to the Department. The FS Report shall:

15
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A. Summarize all FS task results! and
B. Propose a conceptual remedial action plan based on
the selection process carried out in the FS.

15. The Department shall review the F5 Report for adequacy
and shall determine whether the Department agrees with the
Proposad remedial action. In the event that additional
information is necessary to evaluate the FS repeort, the
Department shall make a written request and Responderit shall
provideé all requested information within 20 days of receipt of
said reguest.

16. If the Department does not approve of the proposed
remedial action, the Department will rniotify the Respondent in
writing of the determination. The Respondent shall then have 20
days from the Department’s notitica@ion to resubmit a proposed
alternate remedial actiocn.

17. If the Department determines upon review of the
resubmitted remedial action proposal that it does not agrees with
the proposal, the Department at its option, may cheoose to either:

A. Choose a repedial action alternative for the
Respondent to carry outi or

B. Notify the Respondent that Respondent has failed to
comply with paragraéh 15 ahove; in which case the Department may
do any or all:of the following: take-legal action te enforce
compliance with the Order, file suit to recover damages and civil
penalties, or complete the corrective actions cutlined herein and

recover the costs of coupletlon from Respondent,

16
a7

D27

1

LP-1)



102817%07.2

Exhibit No.
Docker No. 090125-G
Page 42 or 48

18, Within 45 days of receipt of written notice from the
Department, Respondent shall submit to the Department a detailed
Remedial Action Plan {P"RAP"). The RAP shall be signed and sealed
by a registered professional etigineer in accordance with Chapter
471, Florida statutes. The chijective of the remedial action
shall be to achieve the clean up of the contaminated areas to the
SRLs or the approved alternative SRLs. The RAP shall include:

. A. Raticnale for the remedial action proposed which
shall iﬁclude at a minipum:

({13 Results from any pillot studies or berch tests;

(2) Evaluation results for the proposed remedial
alternative based on the following criteria:

a. long and shoert ternm envi;onmental impacts;

b. implementability, which may include, but
not be limited to, ease of construction, site access, and
necessity for permits:

¢. operation and maintenance reguirements;

d., reliakjlity;

e. feaslbility:; and

f. costs.

{3} So6il gleanup criteria such that the
contaminaéad soils will not produce a leachate which contains
contaminants jn excess of Btate Water Quality Standards or ™ ~~
minimum criteria established in 17-3, F.A.C. ]

Subparagraph A requirements can be omitted if a Feasibility Study

was required'and approved by the Department.
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B, Design and construction details and specifications
for the remedial alternative selected:

C. Oparational details of the remedial acticnh including
the dispesition of any effluent, expected contaminant
cencentrations in the effluent, an effluant sampling schedule if
treated ground watar is being discharged to ground water or to
surface waters, and the expected concentrations and quantities of
any coptaminants discharged lnto the air as a result of remedial
actionf

B. A separate QAPP documant;

E, Details of the treatment or dispositicn of any
contaminated soils or sadlments;

F. Proposed mathodology including pest remedial action
ground water monitoring as applicable for evaluation of the site
status aftar the remedial action is complete to verify
acscomplishment of the objactive of the RAP; and

¢. Schedule for the completion of the remedial action.

19. 'The Department shall review the proposed RAP and provide
Respondent vith a written response to the proposal. Resécndent

shall not implement the RAP until Respondent receives written

notification from the Department that the RAP has been approved.

20. In the event that additional information is necessary
for the Department to evaluate the RAP, the Department shall make
a written request to Respondent for the Lnformation, and

Respondent shall provide all requested information in weiting to
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the Department within 20 days from receipt of said reguest unless
the requested information requires additional field worx in which
case the Respondent shall submit in writing to the Department a
reasonable schedule for completing the field work needed to
provida the requested information.

21. In the event that the Department determines that the RAP
submitted by the Respondent does not adeguately address the

objectives set forth in paragraph 18, the Department will notify

the Respondent in writing of the RAP‘s deficiencies. The
Respondent shall then have 20 days from the Department’s
notification to submit a modified RAP addressing the deficiencies
noted by the Department.

22, If the Department determines upon review of the
resubmjitted RAP that the RAP still dogs not adequately address
the objectives of the RAP, the Department, at its option, may
chouse to either:

A. Draft specific modifications te the RAP and notify
the Respondent in writing that the Department’s modifications
shall be incorporated in the RAP; or

B. Notify the Respondent that Respondent has fajled to
conply with the paragraph 21 abeve, in which case the Department
may do any or all of the following: take legal action to enforce
compliance with the Order, file suit to recover damages and civil -
penalties, or complete the cerrective actions outlined herein and

recover the costs of completion from Respondent.
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23. oOnce a RAP has been approved by the Department, it shall
become effective and made a part of this Order and shall be
implemented within ten days from receipt of the Department’s
notification to the respondent that the RAP has been approved,
The RAP shall incorporate all regquired modifications to the
proposed RAP identified by the Department.

24, Following termination of remedial action {clean up of
the Conpaminatad area to the SHLs oi the approved alternativa
SRLs), ﬁesignated monitoring wells shall be sampled on a schedule.
detetmined by the Department.

25, Following coupleticn of the remedial action and post-
remedial action monitoring, the Raespondent shall submit a Site
Rehabilitation Completion Report (SRCR} to the Department for
approval. The SRCR shall be signed and sealed by a registered
Professional Engineer in accordance with Chapter 471, F.S.,
uniess "ne further action® or "monitoring-only"™ was proposed and
was approved by the Department. The SRCR shall contain a
demonstyation, with supporting documentation, that site cleanup
objectives have been achieved.

26, Within sixty (60) days of receipt of the SRCR, the
bepartment shall approve the SRCR cr make a determination that
the SRCR does not contain sufficient information to support the
demonstration that cleanup cbjectives have been achieved.

27. If the Department determines that the SRCR 15 not

adequate basad upon information provided, the Department will
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notify the Respondent in writing. Site rehabilitation aectivitias
shall not be deemed completed until such time as the Dgpartment
provides the Respondent with written notice that the SRCR is
approved.

28. On the first working day of each month, after beginning
implementation of a CAF or RAP, Raespendent shall submit written
progress reports to the Department. These progress reports shall
describe the status of each required CAP and RAP task. The
;eport; shall'be.submittad until planned tasks have been
completed te the satisfaction of the bepartment.

29. Respondent shall provide written notification to the
Department at least ten days prior to installing mon@tnring or
recovery wells, and shall allow Department personnel the
oppertunity to observe the location and installation of the
wells. All necessary approvals must be cbtained from the water
management district before Respondent installs the wells,

30. Respondent shall provide written notification to the
bapartment at least ten (10) days prior te any sampling, and
shall allow Department personnel the opportunity teo observe
sampling or to take split samples. Raw data shall be exchanged
between the Respondent and the Department as soon as the data is
availakle.

31. The Respondent is reguired to comply with all applicable
local, state and federal regulations and to cbtain any necessary
approvals t:um local, state and federa) authorities in carrying

sut these corrective actions.

21
D32

1028179072 D32




Exhibit No. {WLP-1)
Docket No. 090125-GU
Page 47 or 48

32. 1f any event occurs which causes delay or the reasonable
likelihood of delay in the achievemant of the reguirements of
these Corrective Actions, Respondent shall have the burden of
proving that the delay was or will be caused by circumstances
beyond the reasonable control of Respondent, and could not have
been or cannoct be overcoms by due diligence. Upon occurrence of
the event Respondent shall promptly notify the Department orally
and shall, within seven (7) calendar days, notify the Department
in writing of the anticipated length and cause of delay, the
measures taken or to be taken to pravent or minimize the delay,
and the timetahle by which Respondent intends to implement these
measures. 1f the parties can agree that the delay or anticipated
delay has been or will be caused by-ci:=UmstanFes beyond the
reascnable control of Respondent, the'tima for perfcrm&nce
hereunder shall be extended for a period ecgqual to the delay
resulting from such circumstances. Such agreement shall be
confirmed by letter from the Department accepting or if necessary
modifying the extension request. Respondent shall adopt all
reasonable measures necessary to aveid or minimize delay.

Failure of Respondent to comply with the notice requiraements of
this paragraph shall constitute a waiver of Respondent’s right to
request an extension of time to complete the reguirements of ’
these corrective Actions. Increased costs of performance of any
of the activities set forth in these Corrective Actions or
changed economic circumstances shall not be considered

circumstances beyond the contrel of Respondent,
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13. Respondent shall immediately notify the Department of
any problems encountered by Respondent which require modification
of any task in the approved CAP or RAP, and obtain Department
approval prior to implementing any such medified tasks.

34, Should the Department gonclude that cleanup cof the
contaminated area to SRLs or approved alternative SRLs is not
feasible: or should Respondent not gompletely implement the RAP
as approved by the Department; the Department may seek
restitution from Respondent for environmental damages resulting
from pollution as a result of Respondent’s actions. Within
twenty (20) days of receipt of Department written notification of
its intent to seek said restitution, Respondent may pay the
amount of the damages or may, if it so chooeses, initiate
negotiations with the Department regarding the monetary terms of
restitution to the state. Respondent is aware that should a
negotiated sum or other compensation for environmental damages
not be agreed to by the Department and Respondent within twenty
(20) days of receipt of Depaftment written notification of its
intent to seek restitution, the Department may institute
appropriate action, either administrative, through a notice Qf
violation, or judicial, in a court of competent jurisdictien
through a Eivii complaint, to seek to recover Department-assessed
environmental: dapages pursuant tp Section 403,141, Florida

Statutes.
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