BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

	In re: Petition for rate increase by 

Florida Power & Light Company
	DOCKET NO.: 080677-EI

FILED:  August 14 2009


	In re:  2009 depreciation study by Florida 

Power & Light Company.
	DOCKET No. 090130-EI

FILED:  August 14, 2009


ATTORNEY GENERAL’S MOTION IN LIMINE

The Attorney General, by and through undersigned counsel, submits this motion in limine and states in support thereof as follows:

1.          The Attorney General respectfully submits that an issue has arisen in certain recent rate hearings where the Commission requested late-filed exhibits and parties were not allowed an opportunity to cross examine the witness who prepared the exhibit or to offer testimony or exhibits in opposition thereto.  In one case, the party presenting the exhibit added additional information other than that information requested by the Commission, resulting in confusion over the issues involved.  By this motion, the Attorney General is seeking to prevent the possibility of such confusion at the upcoming hearing by asking the Commission to exercise its inherent authority to control the proceedings.   
2.         The scheduling order in this case set deadlines for parties to identify witnesses and exhibits for the hearing in this case. Such a practice is customary for these proceedings, however, the Commission has recently been allowing late-filed exhibits in contravention of the prehearing orders.  The courts have previously addressed such late-filed exhibits and held that “failure to disclose the subject of witness testimony and documents that will be introduced into evidence in violation of discovery rules and court orders amounts to “trial by ambush,” another way of saying a denial of due process.” See Menard v. Univ. Radiation Oncology Assocs., 976 So. 2d 69, 72 (Fla. 4th DCA 2008) (“Once the trial starts the lawyers are engaged in the unfolding of the evidence they have already collected. That is why there are discovery cutoffs.  All the discovery rules and the extensive efforts of parties to discover the other party's case would be for naught if one side were able to wait until after the trial started to establish key pieces of evidence such as what occurred in this case ....” (quoting Grau v. Branham, 626 So. 2d 1059, 1061 (Fla. 4th DCA 1993) (emphasis added).  

3.        Accordingly, the Attorney General would request the entry of an order specifying that any late-filed exhibits should be limited to the information requested or approved by the Commission. The Attorney General would further request the order provide that if any late-filed exhibit is allowed, it should not be admitted as an exhibit unless and until the other parties have reviewed the exhibit, cross-examined the witness who prepared the exhibit, and had the opportunity to file testimony and exhibits in opposition to the late-filed exhibit.

WHEREFORE, for the aforesaid reasons, the Attorney General respectfully requests 

that the Commission grant this motion and enter an appropriate order.








Respectfully submitted,








BILL McCOLLUM








ATTORNEY GENERAL








s/ Cecilia Bradley







CECILIA BRADLEY








Senior Assistant Attorney General








Florida Bar No. 0363790








Office of the Attorney General








The Capitol - PL01








Tallahassee, FL 32399-1050








(850) 414-3300








Fax: (850) 488-4872

CERTIFICATE OF SERVICE

DOCKETS NOS. 080677-EI and 090130-EI

I HEREBY CERTIFY that a copy of the foregoing Attorney General Bill McCollum’s Motion in Limine  has been furnished by electronic mail and U.S. mail to the following parties on this 14th day of August, 2009 to the following:
	R. Wade Litchfield

Florida Power & Light Company

215 South Monroe Street Suite 810

Tallahassee, FL 32301-1859
	Robert A. Sugarman

D. Marcus Braswell, Jr. 

Sugarman & Susskind, P.A. 

100 Miracle Mile, Suite 300 

Coral Gables, FL 33134


	John W. McWhirter, Jr.

Florida Industrial Powers Users Group

c/o McWhirter Law Firm

P.O. Box 3350

Tampa, FL 33601 

	John T. Butler

Florida Power & Light Company

700 Universe Blvd

Juno Beach, FL 33408-0420
	Bryan S. Anderson

Florida Power & Light Company

700 Universe Blvd

Juno Beach, FL 33408-0420

	Vicki Gordon Kaufman
Jon C. Moyle Jr.

Keefe Law Firm

118 North Gadsden Street

Tallahassee, FL 32399-1050

	Anna Williams
Jean Hartman 

Lisa Bennett
Martha Brown

Office of General Counsel

2540 Shumard Oak Blvd

Tallahassee, FL 32399
	Kenneth L. Wiseman
Mark F. Sundback

Jennifer L. Spina
Lisa M. Purdy 

Andrews Kurth LLP


1350 I Street NW, Suite 1100


Washington, DC 20005


	South Florida Hospital and Healthcare Association

6030 Hollywood Blvd

Hollywood, FL 33024

	Robert Scheffel Wright 

John T. LaVia, III

Young van Assenderp, P.A.

225 South Adams Street
Suite 200

Tallahassee, FL 32301


	Brian P. Armstrong 

Marlene K. Stern

Nabors Law Firm

1500 Mahan Drive, Suite 200

Tallahassee, FL 32308


	Thomas Saporito 

P.O. Box 8413

Jupiter, FL 33465

	Barry Richard

Glenn T. Burhans, Jr.
Greenberg Traurig, LLP
101 East College Avenue

Tallahassee, Florida 32301
	Stephanie Alexander

Tripp Scott, P.A.
200 West College Avenue
Suite 216

Tallahassee, Florida 32301

sda@trippscott.com
	Tamela Ivey Perdue

Associated Industries of Florida

516 North Adams Street

Tallahassee, FL 32301

tperdue@aif.com


	Captain Shayla L. McNeill

139 Barnes Ave, Suite 1 Tyndall AFB, FL 32403
	
	Joseph A. McGlothlin

Patricia A. Christensen 

Charlie Beck 

Office of Public Counsel 

c/o The Florida Legislature 

111 West Madison Street
Room 812 

Tallahassee, Florida 32399-1400
/s/Cecilia Bradley

Cecilia Bradley

Senior Asst. Attorney General

Office of the Attorney General

The Capitol – PL01

Tallahassee, FL  32399-1050


	
	
	

	
	
	


