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Sent: 

To: Filings@psc.state.fl.us 

CC: 

Monday, September 28.2009 1:18 PM 

Lisa Bennett; Anna Williams; Martha Brown; Jean Hartrnan; 'Kelly.jr@leg.state.fl.us'; 
'mcglothlin.joseph@leg.state.fl.us'; 5ess@sugarmansusskind,com'; 'sugarman@sugarrnansusskind.corn'; 
'mbraswell@sugarmansusskind.com'; 'msundback@andrewskurth.com'; 'kwisernan@andrewskurth.com'; 
)spina@andrewskurth.com'; 'lisapurdy@andrewskurth.com'; 'linomendiola@andrewskurth.com'; 
'meghangriffiths@andrewskurth.com'; 'swright@ylaw.net'; 'jlavia@yvlaw.net'; 'jmoyle@kagmlaw.corn'; 
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'Mary.Smallwood@Ruden.com'; 'richardb@gtlaw.com' 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition for increase in rates by 
Florida Power & Light Company 
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Docket No. 080677-E1 

Filed September 28,2009 

FLORIDA POWER & LIGHT COMPANY’S RESPONSE IN OPPOSITION TO FIPUG’S 
NOTICE OF CHANGE OF POSITION ON ISSUE 94 

Florida Power & Light Company (“FPJ.,”) hereby files this response in opposition to the 

Notice of Filing Change of Position that the Florida Industrial Power Users Group (“FIPUG) filed on 

March 20, 2009, purporting to change its position on Issue 94 to “jes.” For the reasons discussed 

below, FIPUG should not be permitted to change its position at this late date in the proceeding. 

1. Issue 94 reads as follows, on page 92 of the prehearing order (Order No. PSC-09- 

0573-PHO-EI): 

Should an adjustment be made for FPL‘s Aviation cost for the test year? 
A. For the 2010 projected test year? 
B. If applicable, for the 201 1 subsequent projected test year? 

The Office of Public Counsel (“OPC”) took “no position” on Issue 94 at the prehearing conference, 

and FIF’UG’s position was “agree with OPC.” 

2. Consistent with standard Commission practice, the order establishing procedure in this 

docket (Order No. PSC-09-0159-PCO-EI) provides the following on page 6, under the heading 

“Waiver of Issues,” regarding the obligation of parties to take an affirmative position on issues by the 

time of the prehearing conference: 

Unless a matter is not at issue for that party, each party shall take a position on 
each issue by the time of the Prehearing Conference or by such later time as may 
be permitted by the Prehearing Officer. If a party is unable through diligence and 
good faith efforts to take a position on a matter at issue for that party, it shall 
explicitly state in its Prehearing Statement why it cannot take a position. If the 
Prehearing Officer finds that the party has acted diligently and in good faith to 
take a position, and hrther finds that the party’s failure to take a position will not 
prejudice other parties or confuse the proceeding, the party may maintain “no 



position at this time” prior to hearing and thereafter identify its position in a post- 
hearing statement of issues. In the absence of such ajnding by the Prehearing 
Oflcer, the party shall have waived the entire issue, and the party 2 position shall 
be shown as “no position” in the Prehearing Order. When an issue and position 
have been properly identified, any party may adopt that issue and position in its 
post-hearing statement. Commission staff may take “no position at this time” or a 
similar position on any issue without having to make the showing described 
above. 

(Emphasis added) 

3. FIPUG neither sought nor received permission at the prehearing conference to take 

“no position at this time.” Rather, FIPUG expressly adopted OPC’s “no position.” Accordingly, 

consistent with the order establishing procedure, FIPUG has waived Issue 94. 

4. FPL recognizes that extraordinary circumstances might justify a party’s change fiom 

“no position” afler the prehearing conference. For example, decisively important evidence could be 

adduced at hearing that was not available at the time of the prehearing conference. However, there is 

no new information about FPL’s aviation costs that could plausibly justify such an exception for 

FIPUG. The flight logs that are the subject of Exhibit 481 have been available to all parties since well 

before the prehearing conference.’ If FIPUG had intended to use the logs as a basis to take a position 

on Issue 94, it clearly had adequate time to do so. There likewise has been no change in FPL’s 

position or testimony on Issue 94 that could justify FIPUG’s belated change. 

WHEREFORE, Florida Power & Light Company respectfully requests that the Commission 

deny FIPUG’s request to change its position to “yes” on Issue 94. 

’ The logs from 2007 through 2009 to date were included in the response to Request No. 113 in 
OPC’s Second Request for Production of Documents, which FPL served on April 20,2009. FPL 
subsequently responded on August 10,2009 to Request No. 59 in Staffs Sixth Request for 
Production of Documents with logs for 2006 and additional available logs in 2009. 
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Respectfully submitted, 

R. Wade Litchfield, Vice President of Regulatory 
Affairs and Chief Regulatory Counsel 
John T. Butler, Managing Attorney 
Attorneys for Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
Telephone: (561) 691-7101 
Facsimile: (561) 691-7135 

By: /s/ John T. Butler 
John T. Butler 
Florida Bar No. 283479 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy o f  the foregoing has been furnished 
electronically this 28th day o f  September, 2009, to the following: 

Lisa Bennett, Esquire 
Anna Williams, Esquire 
Martha Brown, Esquire 
Jean Hartman, Esquire 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-1400 
LBL:NNETT~::PSC.STA.TT.I:L.US 
ANWILLIA(u~PSC.STIZ’rt.:.~L.US 
mh.own~~psc.state.fl.us 
JHARTMAN(iiPSC.STATE.I-’L.US 

J.R. Kelly, Esquire 
Joseph A. McGlothlin, Esquire 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 8 12 
Tallahassee, FL 32399-1400 
Attorneys for the Citizens of the State 
of Florida 
Kellv.ir~tllerr.stite.ll.us 
incelothlin.iosephi~lee.stalc.fl.us 

Kenneth L. Wiseman, Esquire 
Mark F. Sundback, Esquire 
Jennifer L. Spina, Esquire 
Lisa M. Purdy, Esquire 
Lino Mendiola, Esquire 
Meghan Griffiths, Esquire 
Andrews Kurth LLP 
1350 I Street, NW, Suite 1100 
Washington, DC 20005 
Attorneys for South Florida Hospital and 
Healthcare Association (“SFHHA) 
I_ .wrsemar~f~;andr~wskul.c :, h.c:om 
msundbackfli,andrc\h.sku~tIi.com 
~ ; r i a ~ ~ ~ a n d r ~ w s k u t l h . c o r n  
lisapurdvi&mdrcwsk urlh .cum 
linumrndiolairi:au~~\vskuith.com 
iiicghangri Cl~ths/lr:andrr.\vskui~ti.corn 

Robert A. Sugarman, Esquire 
D. Marcus Braswell, Jr., Esquire 
c/o Sugarman & Susskind, P.A. 
100 Miracle Mile, Suite 300 
Coral Gables, FL 33 134 
Attorneys for I.B.E.W. System Council U-4 
suparnian(i2:su~ar1iiansusskind.coni 
mbraswel I(aisuearman susskind.com 

Robert Scheffel Wright, Esquire 
John T. LaVia, 111, Esquire 
Young van Assenderp, P.A. 
225 South Adams Street, Suite 200 
Tallahassee, Florida 32301 
Attorneys for the Florida Retail Federation 
swr-irrht(a;vvla\v.net 
jlavia@i?vvlaw.net 

Jon C. Moyle, Jr., Esquire 
Vicki Gordon Kaufinan, Esquire 
Keefe Anchors Gordon & Moyle, PA 
118 North Gadsden Street 
Tallahassee, FL 32301 
Attorneys for The Florida Industrial Power Users 
Group (FIPUG) 
jmoylcid kilrmlaw.com 
vkaiil inan~~~iirmliIw.com 
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John W. McWhirter, Jr., Esquire 
c/o McWhirter Law Firm 
P.O. Box 3350 
Tampa, FL 33601 
Attorneys for The Florida Industrial Power Users 
Group (FIPUG) haniistroii~i~:nmla.r\~.coin 
jincwhinerii~mac-law.com 

Stephen Stewart 
P.O. Box 12878 Cecilia Bradley 
Tallahassee, FL 323 17 
Qualified Representative for Richard Ungar 
tiPsiu:fnscreoorts.com The Capitol - PL0l 

Brian P. Armstrong, Esquire 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, FL 32308 
Attorneys for the City of South Daytona, Florida 

Senior Assistant Attorney General 
Office of the Attorney General 

Tallahassee, FL 32399-1050 
cecilia.bradlevi~mvfloridalegal.com 

Tamela h e y  Perdue, Esquire 
Associated Industries of Florida 
5 16 North A d a m  Street 
Tallahassee, FL 32301 
ti,erdiic.~u:aif.coin 

Stephanie Alexander, Esquire 
Tripp Scott, P.A. 
200 West College Avenue, Suite 216 
Tallahassee, FL 32301 
Attorneys for Association For Fairness In Rate 
Making (AFFIRM) 
sda~~triiinscott.coin 

Shayla L. McNeill, Capt, USAF 
Utility Litigation & Negotiation Team 
Staff Attorney 
AFLOAIJACL-LJLT Tallahassee, FL 32301 
AFCESA 
139 Barnes Drive, Suite 1 
Tyndall AFB, FL 32403-5317 richardhiu~gtlaw.com 
Attorneys for the Federal Executive Agencies 
shavla.incneiIl~li:tviidall.af.rni I 

Mary F. Smallwood, Esq. 
Ruden, McClosky, Smith, Schuster & Russell, 
P.A. 
215 South Monroe Street, Suite 815 
Tallahassee, FL 32301 
Attorney for Associated Industries of Florida 
Mai-v.Slnallw~)od(il:Ruden.corn 

Bany Richard, Esq. 
Greenberg Traurig, P.A. 
101 East College Avenue 

Attorneys for Florida Power & Light Company and 
FPL Employee Intervenors 

By: /s/ John T. Butler 
John T. Butler 
Florida Bar No. 283479 
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