BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re:  dPi Teleconnect, L.L.C. v.
)

Docket No. 090258-TP 

BellSouth Telecommunications, Inc.
)
_________________________________________)

Filed:  December 4, 2009
AT&T FLORIDA’S MOTION TO COMPEL

BellSouth Telecommunications, Inc. d/b/a AT&T Florida (“AT&T”), submits this Motion to Compel dPi Teleconnect, LLC (“dPi”) to respond to AT&T’s First Set of Interrogatories Nos. 7a, 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, and 22, and First Request for Admissions No. 4, and Second Set of Interrogatories, Nos. 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41 and 42 and Second Set of Requests for Production of Documents Nos. 10, 11 and 12.   dPi has refused to answer most of these requests on the basis of identically worded “relevancy” objections, which are unfounded.  dPi has committed to answer the remaining requests (noting simply “will supplement” in response to each), but to date no response has been received.  For the following reasons, the Florida Public Service Commission (“Commission”) should compel dPi to respond to AT&T’s discovery.

I.
Overview of Discovery Dispute Issues: Relevancy and Failure to Provide Timely Response 

A.
Relevancy


On May 1, 2009, dPi filed this action before the Commission against AT&T alleging that it should provide credits to dPi in connection with three “cash-back” promotions.  dPi alleges that AT&T was obligated to provide these credits on the basis of federal resale requirements and that AT&T’s refusal to provide the credits is “unreasonable” or “discriminatory”.
  In addition to the allegations and legal citation in the complaint, dPi has filed testimony regarding the manner in which AT&T and dPi price their services to customers, stating that AT&T’s practices result in AT&T’s retail customer obtaining service at a price “far less than the wholesale amount” on which dPi must base its prices as a reseller. 


AT&T has raised several defenses, including the contention that restricting resale in this manner was “reasonable” and “nondiscriminatory”, as permitted by the very resale rules cited by dPi in its complaint and testimony.  AT&T’s defense is supported by the facts regarding the manner in which dPi offers these promotional marketing incentives to its own customers and whether AT&T and dPi compete for the same customers using price to distinguish their offerings.  These facts, if discovered, will tend to support AT&T’s defense (that the restrictions are reasonable and nondiscriminatory) and will tend to undermine dPi’s assertion that the restriction is unreasonable and discriminatory.


Because of the provisions of federal law cited above and relied upon by dPi in this case, the issue of whether AT&T’s actions are reasonable and nondiscriminatory are clearly encompassed by issue 2(a) of the issues listed in this docket:  Is dPi entitled to credits from AT&T for the three promotions, Cash Back $100 Two Features (C2TF), Cash Back $100 Discount Complete choicer, and the Cash Back $50 2 Pack Plan?

In a regulatory docket considering the resale of promotions, the North Carolina Utilities Commission (“North Carolina Commission”) provided guidance as to how it will evaluate restrictions on resale of cash back promotions.  There, the North Carolina Commission explained that “[g]iven that there has been no opposition to gift card type promotions from the reseller community,
 the Commission is reluctant to establish a rule that the benefit of these promotions must be offered to resellers in addition to the reseller discount.”
  Instead, the North Carolina Commission decided that “upon proof that it is reasonable and nondiscriminatory not to offer the benefit of a promotion offered for more than 90 days to resellers, the ILECs will not be required to provide such benefit to resellers in addition to the established reseller wholesale discount.”
 

The North Carolina Commission then discussed some (but by no means all) of the factors an ILEC “may present to establish that a restriction [on resale] is reasonable and nondiscriminatory....”
   One such factor is whether competition will be “stifled or unduly harmed.”
  Another is the extent to which a reseller offers promotional inducements that are different than the inducements offered by the ILEC.
  


dPi’s current prices, terms, and conditions for its services in Florida are particularly relevant in determining whether the restriction at issue in this proceeding is reasonable and nondiscriminatory.  In the North Carolina Resale Promotion docket, the North Carolina Commission stated:

The resale obligation of TA 96 permits a CLP to use the wholesale discount in a way that is beneficial to it without requiring the benefit to be passed directly to end users, so it possible that a reseller would choose not to pass the promotional rate on to its customers.  However, the Commission believes such an outcome is unlikely because a reseller’s success is based on being able to sell services at prices that are competitive with the ILEC’s prices in the marketplace.”
  

The information sought by AT&T Florida is relevant because it will prove that dPi is doing exactly what the North Carolina Commission suspected would be “unlikely.”  

On November 17, 2009, the North Carolina Commission confirmed the relevance of this line of questioning when it overruled dPi’s relevance objection to those questions at a hearing on the very issues in this case.  At that hearing, Commissioner Culpepper ruled that the questions about dPi’s prices and terms could be asked.
  The North Carolina Commission has not yet ruled upon a similar motion to compel filed in that case, but the ruling on the live cross-examination was made after the parties had presented oral argument on that motion, specifically addressing the relevance issue, earlier on November 17, 2009.
  

Finally, recent activity in the companion proceedings dPi brought before the South Carolina and Georgia Commissions demonstrates the relevance of these Interrogatories and the futility of dPi’s objections.  In June, the South Carolina Commission ordered dPi to produce information on how dPi prices its retail services.
  More recently, because of the nominal amounts dPi sought in that docket, dPi and AT&T Georgia agreed to waive a hearing and submit the case to the Georgia Commission on the basis of pre-filed testimony and exhibits.  Significantly, AT&T Georgia’s testimony and exhibits (to which dPi did not object) include the same type of information about the prices, terms and conditions of dPi’s services in Georgia as AT&T Florida is seeking in the Interrogatories to which dPi now objects.  Additionally, the Staff of the Georgia Commission implicitly recognized the relevance of this type of information when it recently served dPi with the following discovery request:

(a) 
Since June, 2007, has dPi reduced its price for basis local service in Georgia as a result of receiving the “cash back” promotional credit; and 

(b) 
Please state the prices that dPi charged for basic local service in Georgia for each month from January 2007 through the present.

These requests, just like the AT&T discovery requests at issue in this motion, are designed to elicit information relevant to the determination of whether AT&T imposed resale restrictions that are reasonable and nondiscriminatory – and thus permitted by federal law.  


dPi concedes in its discovery responses that, under Florida law, a discovery request is appropriate when it is reasonably likely to lead to the discovery of relevant evidence. Moreover, the Commission has recognized that the scope of discovery under the Florida Rules of Civil Procedure is liberal.  See In re: Complaint by DPI-Teleconnect, LLC against BellSouth Telecommunications, Inc. for dispute arising under interconnection agreement, Docket No. 050863-TP, Order No. PSC-07-0787-PHO-TP at p. 11, (Issued September 27, 2007).  Rule 1.280(b)(1), Florida Rules of Civil Procedure, provides that: 

Parties may obtain discovery regarding any matter, not privileged, that is relevant to the subject matter of the pending action, whether it relates to the claim or defense of the party seeking discovery or the claim or defenses of any other party. 

Evidence is relevant when it tends to make more or less likely the facts at issue in the case.  For the reasons set forth above, the manner in which dPi prices its service and offers service to its end users is relevant to whether or not AT&T’s actions constitute a reasonable and nondiscriminatory restriction on resale, consistent with the federal statutes upon which dPi relies.
B. 
Failure to Timely Respond or Supplement


dPi’s discovery responses were due, pursuant to the scheduling order in this case, twenty (20) calendar days from receipt (on or about October 19 for the first set of discovery, and on or about October 28 for the second set).  While AT&T recognizes that circumstances may sometimes require additional time, dPi’s open-ended intention to supplement lacks any reference to when such supplemental responses will be provided.  No such supplements have yet been received even though dPi first assured AT&T that it “will supplement” more than six weeks ago for the first set of discovery and nearly that long ago for the second.  dPi is not entitled to ignore the requirements and deadlines of the procedural order in this case, and AT&T cannot prepare its defense if such responses are not timely provided.  Based on experience in other states and given that dPi has taken no steps to supplement its answers as it promised to do in October, AT&T respectfully suggests that a Commission-ordered deadline for dPi to provide these supplements is now needed.  

II.
Discussion of Specific Discovery Requests
dPi has failed to provide any response (other than the reference “will supplement”) to AT&T Florida’s First Set of Interrogatories Nos. 7a, 17, 18, 19 and Second Set of Interrogatories Nos. 31, 39, 40, and 41 and Second Set of Requests for Production of Documents Nos. 10 and 11.  As noted above, AT&T requests that the Commission establish a deadline of January 5, 2010, for dPi to provide the responses.
dPi objects, on the relevancy basis described above, to responding to AT&T’s First Set of Interrogatories Nos. 9, 10, 11, 13, 14, 15, 16,  20, and 22, and First Request for Admissions No. 4, and Second Set of Interrogatories, Nos. 32, 33, 34, 35, 36, 37, 38, and 42 and Second Set of Requests for Production of Documents No. 12.  See dPi’s Response to AT&T Florida’s Request for Admissions and dPi’s Response to AT&T Florida’s First Set of Interrogatories attached hereto as Exhibits “A” and “B”.


As noted above, each of these requests seeks relevant information because both dPi’s allegations and its legal arguments as well as AT&T’s defenses and legal arguments relate to each of these requests.  The relevance of each separate request is discussed below:
First Set of Interrogatories
9.
Of the Promotional requests at issue in this proceeding, did dPi submit any  request to AT&T Florida in response to a dPi end user request for a cash back promotional credit?

a.
If you answered Interrogatory 9 affirmatively, identify all documents that memorialize all such requests by a dPi end user or that otherwise support your response to Interrogatory 9.

RELEVANCE: This request relates to whether or not AT&T’s restriction was unreasonable because it elicits information regarding whether or not dPi was unable to compete for particular customers without the use of the cash-back promotion. If dPi’s customers selected dPi without regard to whether dPi offered such a promotion, then that fact would tend to show that the restriction did not result in the inability of dPi to compete and win customers.   

10.
When dPi receives a cash back promotional discount on wholesale services purchased from AT&T, how much (if any ) of the promotional discount does dPi pass on to its end users?

RELEVANCE: This request also relates to the reasonableness of AT&T’s restriction.   If dPi does not reduce the retail price at which it offers its service to retail customers, then AT&T’s restriction does not have any impact on the price those retail customers pay dPi for service.  Consequently, the restriction would have no impact on the ability to compete with AT&T based upon price.  In addition, if dPi chooses not to pass on the full amount of the promotional discount to its end users, then that fact supports the argument AT&T has advanced that dPi does not compete based upon price and, instead, targets customers who cannot obtain service from AT&T because of their credit status. These facts would all tend to support AT&T’s contention that its restriction was reasonable and undermine dPi’s allegation that the restriction was unreasonable. 

11.
Please explain the process by which dPi passes amounts described in Interrogatory 10 to its end users and identify all documents that memorialize such process.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10. 

13.
If you answered Interrogatory 12 in the affirmative, did dPi pass the promotional discount on to its end users?

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10

14.
If you answered Interrogatory 13 in the affirmative, please identify all documents that demonstrate that dPi passed the promotional discount on to its end users.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10

15.
Identify every action in the ordering process by which the dPi end user specifically orders (or requests) a cash back promotion.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10

16.
Does the dPi ordering process include any requirement for its sales representatives to offer a cash back promotion to its customers?

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10

20.
If successful in this proceeding, does dPi intend to pass on to its end users the promotional discounts dPi may be awarded in this proceeding?

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10

22.
Did dPi offer its end users the ability to receive a cashback promotion in exchange for initiating service in Florida from December 2003 to June 2007?

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10. 
First Request for Admissions
4.
Admit that dPi charges its end users for basic local service in Florida more than 200% the amount it pays to AT&T for the purchase of these services on a discounted, wholesale basis.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10.  

Second Set of Interrogatories
32.
Attachment A to this set of requests is a document that was obtained from dPi’s website with regard to the Miami, Florida area.  Please identify any inaccuracies in the information set forth in Attachment A and provide all information necessary to fully correct each inaccuracy you identify.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10.  In addition, any inaccuracies identified would be relevant to the credibility of dPi. 

33.
The first page of Attachment A to this set of requests include, under the “Quote” heading, an “Upgrade” that reads, “The dPi Club Program (1st month free).”  AT&T Florida’s understanding is that when a Customer uses this website to order dPi residential service from dPi, unless the customer clicks the “remove” link associated with that entry, the Customer receives “The dPi Club Program” and incurs a charge of $3.00 per month with the exception of month one.  Please confirm that AT&T Florida’s understanding is accurate or, to the extent it is inaccurate, please provide all information necessary to fully correct any such inaccuracy.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10.   Moreover, this request seeks information relevant to whether dPi is offering its own incentives or “promotional inducements”, an issue specifically highlighted by the North Carolina Commission in its order on resale promotions.

34.
Referring to Attachment A, please state the amount of the service activation charge and/or the customer activation fee dPi would charge a residential customer in Miami, Florida if the Line Connection Charge Waiver Promotion was not available.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10.  

35.
With regard to Attachment A, please explain what the $60.00 “Service Activation Charge” is and how Dpi determined the amount of that charge.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10

36.
With regard to Attachment A, please explain what the $1.69 “USOC Order Charge” is and how dPi determined the amount of that charge.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10

37.
With regard to Attachment A, please explain what “Payment Deferral” is and how dPi determined the amount indicated.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10.

38.
Attachment B to this set of requests was obtained from dPi’s website with regard to the Miami, Florida area.  Please identify any inaccuracies in the information set forth in Attachment B and provide all information necessary to fully correct each inaccuracy you identify.

RELEVANCE:  This request is relevant for the same reasons discussed in relation to requests number 9 and 10.  In addition, any inaccuracies identified would be relevant to the credibility of dPi.

42.
Please provide the answer to the following question on Page 141 of the August 25, 2009 deposition of Thomas O’Roark taken in North Carolina Utilities Commission Case No. P 55, Sub 1744:  “And my question was, when that claim was denied and not paid, when did dPi first come to AT&T and say, We dispute the denial, and we’re going to escalate?”

RELEVANCE:  This request is relevant to AT&T’s defense that dPi did not comply with the requirements for dispute resolution in its interconnection agreement.  This is encompassed by Issue 1 in the Issues list established in this docket regarding whether the claims dPi has made are time barred.

Second Request for Production of Documents
12.
Please produce all documents that support your response to Interrogatory No. 42.

RELEVANCE:  This request is relevant to AT&T’s defense that dPi did not comply with the requirements for dispute resolution in its interconnection agreement.  This is encompassed by Issue 1 in the Issues list established in this docket regarding whether the claims dPi has made are time barred.

III.
Conclusion


AT&T Florida is in need of the information requested in the above-referenced discovery to properly prepare its case for hearing and respectfully requests that the Commission grant its Motion to Compel.

Pursuant to Rule 28-106.204(3), AT&T contacted dPi in an attempt to resolve the issues raised in this Motion; however, dPi did not respond to AT&T.  

Respectfully submitted this 4th day of December, 2009.   
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� 	See, for example, dPi’s Complaint at page 2, paragraph 6(b) in which dPi cites 47 USC 251(c)(4)(B) for the requirement that AT&T cannot impose unreasonable or discriminatory conditions upon resale.    


� 	Similarly, no reseller other than dPi has filed a Complaint with the Florida Commission claiming that it is owed cashback promotional credits regarding services it purchased for resale prior to June 2007.  


� 	See Order Ruling on Motion Regarding Promotions, In the Matter of Implementation of Session Law 2003-91, Senate Bill 814 Titled “An Act to Clarify the Law Regarding Competitive and Deregulated Offerings of Telecommunications Services,” Docket No. P-100, Sub 72b at p. 12 (December 22, 2004)(emphasis in original). 


� 	Id. at 13.  


� 	In its subsequent Order clarifying its ruling, the North Carolina Commission explained that its “discussion of factors an ILEC may present to establish that a restriction is reasonable and nondiscriminatory was not intended to be exhaustive....”  See Order Clarifying Ruling on Promotions and Denying Motions for Reconsideration and Stay, In the Matter of Implementation of Session Law 2003-91, Senate Bill 814 Titled “An Act to Clarify the Law Regarding Competitive and Deregulated Offerings of Telecommunications Services,” Docket No. P-100, Sub 72b at 3 (June 3, 2005).


� 	See Order Ruling on Motion Regarding Promotions at 12.    


� 	See Id. at 12 (“Moreover, after purchasing services from the ILECs at the wholesale discount rate (a rate made possible by excluding ILEC marketing costs from the resale price), resellers may resell these services to end-users and may offer promotional inducements at their own expense whether or not the ILECs offer such promotions.”).  


�   	See Order Clarifying Ruling on Promotions and Denying Motions for Reconsideration and Stay at 7 (emphasis added).


�	 See Transcript, Docket No. P-55, Sub 1744, In the Matter of BellSouth Telecommunications, Inc.:  Complaint of dPi Teleconnect, LLC, November 12, 2009, at pp. 79-81, attached hereto as Exhibit “C”.  


�	 Id. at pp. 10-19, attached hereto as Exhibit “D”.


� 	 A copy of the South Carolina Commission’s Order is attached hereto as Exhibit “E”. 


� 	See Order Ruling on Motion Regarding Promotions, In the Matter of Implementation of Session Law 2003-91, Senate Bill 814 Titled “An Act to Clarify the Law Regarding Competitive and Deregulated Offerings of Telecommunications Services,” Docket No. P-100, Sub 72b at p. 13 (December 22, 2004).
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