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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re : Complaint of dPi Teleconnect, L.L.C. ) Docket No. 090258-TP 
against BellSouth Telecommunications, Inc. ) 
d/b/a AT&T Florida for dispute arising under 1 
interconnection agreement 1 Filed: December 23,2009 

AT&T FLORIDA’S MOTION TO INCLUDE ITEMS IN THE RECORD 

BellSouth Telecommunications, Inc. d/b/a AT&T Florida (“AT&T Florida”) files this 

motion to include two items in the record of this case. Those items are: 

1. the transcript of the deposition of dPi’s designated witness in this case (Mr. Thomas 
O’Roark); and 

2. the transcript of the November 12, 2009 hearing before the North Carolina Utilities 
Commission (‘NCUC”) of a case involving the same issues and parties. 

Inclusion of these items will assist the Florida Public Service Commission (“Commission”) by 

enabling the parties to streamline and expedite cross-examination’ as well as giving the 

Commission additional relevant information regarding the matters at issue in this docket. There 

can be no reasonable concern regarding the authenticity of these official transcripts, and dPi 

Teleconnect, L.L.C. (“dPi”) will not be prejudiced by inclusion of its own sworn prior testimony, 

which testimony was given in the presence of counsel for dPi. Neither item is voluminous. 

Finally, as discussed more fully below, inclusion of these items raises no evidentiary or 

procedural issues. For the following reasons, the Commission should include these two items in 

the record of this case. 

’ Rule 28-106.211 provides that the prehearing officer ‘%before whom a case is pending may issue any orders 
necessary.. .to prevent delay, and to promote the just, speedy, and inexpensive Q@wat@n:pfaRlaipe&$of the 
case. __” 
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ARGUMENT 

I. The Deposition Transcript 

On August 25,2009, Mr. Thomas O’Roark was deposed in the companion case in North 

Carolina where dPi has raised the same claims that are the subject of this case. The transcript of 

Mr. 0’ Roark’s deposition is attached hereto as Exhibit “A”. As he was in the North Carolina 

case, Mr. O’Roark is the sole witness designated by dPi to present testimony in this case. The 

transcript of that deposition consists of 167 pages (or 43 pages in the four-page format) of 

testimony and contains nine exhibits. AT&T Florida anticipates that both parties to the case will 

benefit from citations to this testimony in briefing. Inclusion of the transcript in the record will 

assist the Commission in having a more complete record on which to evaluate the legal and 

factual arguments made by the parties. AT&T Florida has attempted to reach an agreement with 

counsel for dPi about inclusion of the deposition transcript (and the hearing transcript) in the 

record in this case, but dPi’s counsel has declined and indicated that dPi’s position is that the 

transcript constitutes inadmissible hearsay. 

Florida Statutes 5 90.803 plainly states those instances in which certain types of 

statements are not inadmissible as evidence, even though the declarant is available as a witness. 

Florida Statutes 5 90.803(18)* includes among these many exceptions “admissions,” which are 

The provision of s. 90.802 to the contrary notwithstanding, the following are not inadmissible as evidence, even 2“ 

though the declarant is available as a witness: 

(IS) Admissions. A statement that is offered against a party and is: 

(a) The party’s own statement in either an individual or a representative capacity; 

(b) A statement of which the party has manifested an adoption or belief in its truth, 

(c) A statement by a person specifically authorized by the party to make a statement concerning the subject; 



statements offered against a party and are “the party’s own statement in either an individual or a 

representative capacity.” All of Mr. 0’ Roark‘s (as well as Mr. Malish’s) statements in the 

deposition transcript clearly fall within this hearsay exception. See e.g., Castaneda, ex rel. 

Cardona v. Redlands Christian Migrant Ass’n. Inc., 884 So.2d 1087, 1090-91 (Fla. 4th DCA 

2004)(“Because Castaneda was offering excerpts of the deposition testimony against Redlands as 

admissions, they were permitted by the Florida Evidence Code and thus admissible regardless of 

the availability of the witnesses”). See also, LaTorre v. First Baptist Church of O j ,  Inc., 498 

So.2d 455,458 (Fla. 3d DCA 1986)yThe deposition of a party or of anyone who at the time of 

the deposition was officer, director, or managing agent [of a corporation that is a party] . . . may 

be used by an adverse party for any purpose.”).’ 

11. The Hearing Transcript 

Like the deposition transcript, the hearing transcript contains.testimony from the same 

parties on the same issues that are raised in this case, and AT&T Florida anticipates that both 

parties to the case may benefit from citations to this testimony in briefing. The transcript of the 

hearing before the NCUC is attached hereto as Exhibit “ B .  Inclusion of the transcript in the 

record will assist the Commission in having a more complete record on which to evaluate the 

legal and factual arguments made by the parties. 

All of the statements in the transcript made by dPi’s counsel or witnesses are admissible 

as admission of a party opponent for the same reasons discussed above in connection with the 

(d) A statement by the party’s agent or w a n t  concerning a matter within the scope of the agency or 
employment thereof, made during the existence of the relationship; or 

(e) a statement by a person who was a conspirator of the party during the course, and in furtherance of, the 
conspiracy.. . 
Florida is not unusual in its rule allowing such evidence to be admitted. In fact, under the federal rules, 

such an “admissions by a party opponent” are specifically carved out of the hearsay definition and are not 
considered to be hearsay at all. See Fed. R. Evid. 801(d)(2). 

3 



deposition transcript. AT&T Florida has no objection to including only the portion of the 

transcript in which Mr. O’Roark testified, if that will satisfy dPi, but AT&T Florida expects that 

the Commission and the parties would be better served by the inclusion of the entire transcript. 

In addition, the entire transcript is the record of a “public agency” and sets forth matters 

observed by the agency in connection with a complaint filed by dPi. As such, the NCUC had a 

legal duty to conduct the hearing and to record it. For these reasons, the transcript also falls 

within yet another one of the many hearsay exceptions set forth in Florida Statutes 4 90.803. 

Specifically, the transcript is a public record under the terms of 4 90.803(8): 

Finally, like the deposition transcript, inclusion of the transcript will not create an 

unmanageable record because the transcript from the one-day hearing is not lengthy (28 1 pages). 

CONCLUSION 

As discussed above, the two items AT&T Florida seeks to include in the record are not 

inadmissible hearsay. It is worth noting, however, that even if the items were hearsay, they are 

nevertheless admissible in this proceeding. 

The rules of evidence in administrative hearings are liberal. See In re: Petition for 

determination of need for electrical power plant in Taylor County by Florida Municipal Power 

Agenq, JEA, Reedy Creek Improvement District, and City of Tallahassee, Docket No. 060635- 

EU, Order No. PSC-07-0033-PCO-EU (Issued January 9,2007). The types of evidence that may 

be received in administrative proceedings are as follows: 

Irrelevant, immaterial, or unduly repetitious evidence shall be excluded, but all 
other evidence of a type commonly relied by reasonably prudent persons in the 

“(8)  PUBLIC RECORDS AND REPORTS. -Records, reports, statements reduced to Writing, or data 
compilations, in any form, of public offices or agencies, setting forth the activities of the office or agency, or matters 
observed pursuant to duty imposed by law as to matters which there was a duty to report, excluding in criminal cases 
matters observed by a police officer or other law enforcement personnel, unless the sources of information or otha 
circumstances show their lack of trustworthiness. The criminal case exception shall not apply to an affidavit 
otherwise admissible under s. 316.1934 or s. 327.354. 
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conduct of their affairs shall be admissible, whether or not such evidence would 
be admissible in a trial on the courts of Florida. Any part of the evidence may be 
received in written form, and all testimony of parties and witnesses shall be made 
under oath. 

Florida Statutes 5 120.569(2)(g). See also, In re: Complaint by DPI-Teleconnect, L.L.C. against 

BellSouth Telecommunications, Inc. for  dispute arising under interconnection agreement, 

Docket No. 05083-TP, Order No. PSC-07-0820-PCO-TP (Issued October 12, 2007). Section 

90.401, Florida Statutes, defines “[Rlelevant evidence [as] evidence tending to prove or disprove 

a material fact.” 

Thus, evidence admissible under the Florida Rules of Evidence is admissible in an 

administrative hearing, and evidence inadmissible in civil courts but “of a type commonly relied 

upon by reasonably prudent persons,” F.S. 120.569(2)(g), is also admissible in administrative 

hearings. 

Based on the foregoing authority, even if the subject materials could be considered 

“hearsay” as dpi contends, the materials would still by admissible because “[iln administrative 

hearings under Chapter 120, Florida Statutes, hearsay is admissible” and “hearsay evidence may 

be used for the purpose of supplementing or explaining other evidence but it shall not be 

sufficient to support a finding unless it would be admissible over objection in civil actions.” F.S. 

120.57(1)(c). See also Rule 28-106.213(3), Florida Administrative Code (“Hearsay evidence, 

whether received in evidence over objection or not, may be used to supplement or explain other 

evidence, but shall not be sufficient in itself to support a finding unless the evidence falls within 

an exception to the hearsay rule in Chapter 90, F.S.”). 



WHEREFORE, for the foregoing reasons, AT&T Florida requests that the transcript of 

the deposition of dPi’s witness, Mr. Thomas O’Roark, and the transcript of the November 12, 

2009 hearing before the NCUC involving the same issues and parties be included in the record. 

Respectfully submitted this 23rd day of December, 2009. 

AT&T FLORIDA 

E. EARL-FIELD, JR. 
TRACY W. HATCH 
MANUEL A. GURDIAN 
c/o Gregory R. Follensbee 
AT&T Southeast Legal Dept. 
150 South Monroe Street, Ste. 400 
Tallahassee, FL 33 130 
Telephone: (305) 347-5561 
Facsimile: (305) 577-4491 
Email: ke2722@,att.com 

th9467@,att.com 
mp2708@,att.com 

PATRICK W. TURNER 
1600 Williams Street, Suite 5200 
Columbia, SC 29201 
8034012900 

JOELLE J. PHILLIPS 
333 Commerce Street, Suite 2101 
Nashville, TN 37201-3300 
6152146311 
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BEFORE THE 

NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of ) 
) 

dPi Teleconnect, LLC, ) 
) 

) Sub 1144 
vs . 1 Docket No. P-55, 

BellSouth ) 
Telecommunications, Inc., ) 

**tt*****t*t**.~ttl*~***~**~********.*******~**.***~**. 

ORAL DEPOSITION OF 

THOMAS O'ROARK 

August 25, 2009 
....................................................... 

ORAL DEPOSITION of THOMRS O'ROARK, 

produced as a witness at the instance of the 

Respondent, and duly sworn, was taken in the 

above-styled and numbered cause on August 25, 2009, 

from 9:Ol a.m. to 2:11 p.m., before April L. Struck, 

CSR in and for the State of Texas, reported by machine 

shorthand, at the Hampton Inn, 4505 Belt Way Road in 

Addison, Dallas County, Texas, pursuant to the Texas 

Rules  of Civil Procedure and the provisions atated on 

the record or attached hereto. 
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lEFORE: Commissioner William T. Culpepper, 111, Presiding 
Chairman Edward S. Finley, Jr. 
Commissioner Bryan E. Beatty 
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BellSouth Telecommunications, Inc.: Complaint of dPi 
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latrick W. Turner 
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:harlotte, North Carolina 28230 

'OR THE USING AND CONSUMING PUBLIC: 

4ucy Edrnondson, Staff Attorney 
'ublic Staff - North Carolina Utilities Comission 
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P R O C E E D I N G S  

COMMISSIONER CULPEPPER: Good morning. Let's 

:ome to order, please, and go on the record. I am 

:ommissioner Bill Culpepper and with me are Commission 

:hairman Edward S. Finley, Jr. and Commissioner Bryan E. 

leatty. 

The Commission now calls for hearing.at this 

Lime Docket NO. P-55, Sub 1744, in the Matter of dPi 

'eleconnect, LLC, 2997 LBJ Freeway, Suite 225, Dallas, 

'exas, 75234, Complainant v. BellSouth Telecommunications, 

:ncorporated, Respondent. 

On April 11, 2008, Complainant filed its 

:omplaint against the Respondent seeking to recover cash 

lack promotional credits that it is allegedly owed 

iursuant to the parties' interconnection agreement. 

On May 2, 2008, Respondent filed its Answer in 

fhich it denies that Complainant is entitled to the 

lromotional credits it seeks in its Complaint. 

On May 23, 2008, Complainant filed it6 response 

ndicating that Respondent's Answer is not satisfactory 

nd requesting an evidentiary hearing. 

On September 10,.2008, the Commission issued an 

rder Scheduling Docket for Hearing and Prefiling of 

estimony. Pursuant to this Order, this docket was 

NORTE CAROLINA UTILITIES COMMISSION 
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miginally scheduled for hearing on December 9, 2008. 

On November 5 ,  2008, Respondent prefiled the 

lirect testimonies and exhibits of Nicole Bracy, Kristy 

;eagle, and P.L. (Scot) Perguson. On this same date 

:omplainant prefiled the direct testimony and exhibits of 

kian Bolinger . 
On November 12, 2008, Respondent filed its 

lotion to Compel and Motion to Suspend Procedural 

ichedule. On November 19, 2008, Complainant filed its 

lesponse to Complainant's Motion to Compel and the 

rebuttal testimony of its witness Brian Bolinger. 

On November 20, 2008, Respondent filed the ' 

:ebuttal testimony of its witnesses P.L. (Scot) Ferguson 

Ind Nicole Bracy. 

On November 21, 2008, the Commission issued its 

lrder Canceling Hearing, Suspending Procedural Schedule, 

ind Ruling on Data Requests. Pursuant to this Order the 

mocedural schedule that had previously been set in this 

locket was suspended pending further Order and Complainant 

ras directed to fully and completely answer certain 

liscovery requests that had previously been made upon it 

iy Respondent. 

On August 27, 2009, the Commission issued its 

irder Scheduling Hearing by which this hearing was 

NORTH CAROLINA UTILITIES COMMISSION 
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scheduled for this date and in this place. By separate 

Order issued October 28, 2009, the starting time for the 

hearing was changed to 1O:OO a.m. 

On November 6, 2009, Respondent filed a Motion 

to Compel by which it has requested the Commission to 

enter an Order compelling Complainant to respond to 

certain interrogatories. 

Pursuant to G.S. 138A-l5(e) I remind members of 

the Commission of 'their duty to avoid conflicts of 

interest and inquire at this time as to whether any 

Commissioner has any known conflict of interest with 

respect to this docket? 

(NO response.) 

Let the record reflect that no such conflicts 

Mere identified. 

I now call upon the parties to announce their 

appearances for the record, beginning with the 

2omplainant. 

MR. HCDONALD: Good morning. I'm Ralph McDonald 

appearing for the Complainant, dPi. And appearing with me 

is Chris Halish of the Texas authority. He's been 

ndmitted for the purpose of this proceeding. 

COMMISSIONER CULPEPPER: Good morning, 

aentlemen. 

NORTH CAROLINA UTILITIES COMMISSION 
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Cncorporated, doing business as ATGT North Carolina filed 

i Motion to Compel on November 6, 2009. Mr. Rankin, I'll 

,e glad to hear from you -- or Mr. Turner I think wants to 
irgue that; is that correct? 

MR. RANKIN: That's correct. 

MR. TURNER: Yes, sir. 

COMMISSIONER CULPEPPER: Be glad to hear from 

rou . 
MR. TURNER: Thank you. N r .  Chairman, 

:ommissioners, I'm Patrick Turner representing AT&T North 

!arolina. We have filed a written Motion to Compel. And 

: will not go through it in detail. I'd just like to hit 

.he highlights. But before I do, I would also like to 

ioint out, I have some of the information that we have 

lathered from publicly available sources that I intend to 

ise in the cross-examination today, so while I understand 

he Commission may not rule on the motion today, it may 

ome up in that setting. 

ssue, so I would like to at least walk you through at a 

igh level our concern. 

So it will be basically the same 

This docket is about cash back promotions, 

romotions in which a -- an ATGT North Carolina end user, 
f they met certain qualifications, could receive a coupon 

or some cash back -- $50 check, $100 check -- during the 

NORTE CAROLINA UTILITIES COMMISSION 
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time period at issue, which is prior to June of 2007. 

During that time period, AT&T would sell telecommunication 

service to dPi at the resale rate established by the 

Commission. So we provided the resale discount, but AT&T 

would not provide the cash back portion of that offering. 

And that’s the dispute here. 

One of our defenses in the case is that dPi 

waited too long to ask for those credits or to dispute the 

3enial. You’ll hear a lot about that on cross, but that 

aspect of our defense does not relate to the Motion to 

:ompel. The Motion to Compel relates to our second 

3rimary defense. 

The FCC has said and the Fourth Circuit has 

sffirmed that a -- an incumbent local exchange company can 
?lace reasonable and nondiscriminatory restrictions on the 

resale of its services. We contend that our denying these 

:redits is just that, a reasonable and nondiscriminatory 

restriction on the resale of these services. 

In a prior docket, the Commission entertained 

:hat type of dispute. It went up through the district 

:ourt and ultimately to the Fourth Circuit in the Sanford 

lecision. In the orders that the Commission entered, 

ihich discussed a cash back offering just.like you have in 

iront of you now, in those orders the Commission gave 

NORTH CAROLINA UTILITIES COMMISSION 
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guidance. 

if a party comes and tries to say this is a reasonable and 

nondiscriminatory restriction. 

d l 1  competition be stifled or unduly harmed if the resale 

is not available. The other -- another factor is the 

axtent to which a reseller offers promotional inducements 

that are different than the inducements offered by the 

CLEC. 

It said here is some factors we will consider 

One of those factors is 

The third factor that is relevant today is the 

:ommission noted that while it was possible that a 

ceseller might not pass all the benefit along to its end 

iser, the Commission said it's unlikely -- and I'm quoting 

Erom your Order -- "unlikely because a reseller's success 

is based on being able to sell services at prices that are 

:ompetitive with the ILEC's prices in the marketplace." 

In discovery, we have asked dPi for information 

related to what services do you sell at what prices to 

lour customers in North Carolina. We believe that 

pestion is directly relevant to the three issues that 

;his Commission said that you would consider in 

Ietermining our defense. 

.s stifled or harmed; it goes to the extent to which they 

ray offer inducements that are different than ours; and it 

~lso goes to the extent to which they do or do not attempt 

It goes to whether competition 

NORTH CAROLINA UTILITIES COMMISSION 
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to compete with us on a price basis. 

We believe the information that we will present 

today and that we will attain through discovery will show 

that they do not. Now, dPi can certainly argue'the merits 

>€ what that does and doesn't show, but we are convinced 

:hat we are entitled to obtain it in discovery and to ask 

:hat type of question on cross-examination. All of the 

pestions are designed to get information that is relevant 

:o those matters and we would request -- respectfully 
:equest that you grant our Motion to Compel. Thank you, 

sir. 

COMMISSIONER CULPEPPER: All right. Let me ask 

And it -- it rou something while I've got it on my mind. 

lay be more toward the case in chief than -- than the 
lotion to Compel. I think you've already alluded to that, 

iut since you brought it up and it's fresh on my mind, 

lefore I forget it, you indicate that one of the defenses 

hat your client would have against the Complainant's 

omplain -- Complaint -- Complaint is that it waited too 
ong to bring this matter forward,,make the request and 

hen bring this complaint. 

When you say waited too long, are you talking 

bout a statute of limitations matter or you talking about 

n equitable defense of laches or both or which -- what's 

NORTH CAROLINA UTILITIES COUMISSION 
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.- what are you talking about in that regard? 

MR. TURNER: Really two things. One, there'-- 

re will demonstrate in our cross that there was a 

:ontractual obligation that dPi committed not to dispute 

in amount that we had billed more than a year after that 

imount was submitted. We'll demonstrate that they did not 

:omply with that contractual obligation. So in that sense 

re believe it is contractual time limitations that they 

lave failed to comply with. 

Beyond that, we will demonstrate that they . 

raited a long time to ask; they waited a longer time to 

lispute, which also, in our view, violateb their 

iontractual obligations, and by the time that they brought 

.t to the Commission some of the evidence was no longer 

Ivailable. So I believe it is a combination, sir, of 

,ontractual obligations, laches and possibly statute of 

imitations. 

COMMJSSIONER CULPEPPER: Okay. Since you say 

tatute of limitations, if that were to be something -- 
nd I'm not saying that it will be. We haven't heard the 

ase. If that were something that we would have to make 

ome kind of decision on, there's -- there's -- seems to 
e indication that the state law applicable to the 

nterconnection agreement is the State of Georgia; is that 

NORTH CAROLINA UTILITIES COIWISSION 
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:orrect? 

MR. TURNER: I think there is a provision of 

;hat nature, yes, sir. And we concede that that State of 

;eorgia law would apply to the general terms and 

:onditions. We do not mean to concede that that means 

:hat the Georgia Comission's rulings on 

.nterconnection -- 
COMMISSIONER CULPEPPER: Well, I understand that 

,art. I'm not talking about the Georgia Codssion. 

MR. TURNER: Yes, sir. But, yes, Sir -- 
COMMISSIONER CULPEPPER: I'm talking about. 

:he -- whatever the state law of Georgia, whatever the 
.imitation of actions law in Georgia is with respect to a 

lase like this. 

lpplicable -- 
Is -- do you concede that that is 

MR. TURNER: Yes, Sir. 

COMMISSIONER CULPEPPER: -- if we get to that 
foint? And it seems to me that it's stated that that 

leriod under Georgia law is -- if we're talking about a 
,reach of contract -- is s i x  years; is that -- 

MR. TURNER: Yes, sir. We concede. 

COMMISSIONER CULPEPPER: Okay. You concede to 

hat. Okay. Thank you for that. 

NOW, let me ask you this: Regarding the cash 

NORTH CAROLINA UTILITIES COMMISSION 
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back, what form would this cash back take? I mean, was it 

a credit to the customer's bills or was it a coupon for 

$50 or a check for $SO? What form would it take? 

MR. TURNER: Yes, sir. Need to answer that in 

two ways. One, on the retail side, that we made it 

available to our end user customers; and then two, if the 

question also was what form did it make -- did we make it 

available to dPi, I can answer that as well. 

COMMISSIONER CULPEPPER: Right. 

MR. TURNER: On the retail side, the three 

promotions that are at issue here, each involved a coupon 

that was sent to the customer after they purchased the 

jervices. And the customer had to turn around and redeem 

that coupon within a stated amount of time, usually 90 

iays. If AT&T's end user customer received the coupon and 

lid not turn it in within that 90-day time frame, they did 

lot receive the benefit. 

COMMISSIONER CULPEPPER: When you say "turn it 

in,' would it be a credit on their bill? Is that what it 

vas? What was it? 

MR. TURNER: So they would send the coupon back 

;o a designated address. 

received, AT&T would send a check to the customer. So 

kctual benefit to the end user customer took the form of a 

And when that coupon was 

NORTH CAROLINA UTILITIES COMMISSION 
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:heck. 

COMMISSIONER CULPEPPER: Cash money -- 
zventually cash money when they cashed the check? 

NR. TURNER: Yes, sir. 

COMMISSIONER CULPEPPER: SO the deal was AT&T 

iould send the coupon, the customer would be required to 

iend the coupon back to AT&T, and if ATLT got the coupon 

tack within a prescribed time, then the customer would get 

I check from AT&T? 

NR. TURNER: Yes. sir. 

COMMISSIONER CULPEPPER: Not a credit on the 

)ill, but a check? 

MR. TURNER: Not a bill credit, no, sir. 

COMMISSIONER CULPEPPER: Okay. All right. 

'hank you. 

MR. TURNER: Yes, sir. 

COMMISSIONER CULPEPPER: Other Commissioners 

lave questions? 

(No response.) 

All right. Thank you very much. You may have a 

eat. And, Mr. Malish, I'll be glad to hear from you. 

NR. MALISH: Thank you, Mr. Chairman. Again, 

t's Chris Malish here on behalf of dPi. And as I 

entioned earlier during the informal housekeeping 
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let-together at the bench, we have a more formal extended 

iritten reply that's being filed today. 

The first part of our reply to that Motion to 

:ompel is that in its original Order this Commission set 

,ut a time frame for -- in which discovery was to take 
dace. And that ended at some point in 2008. Now, in 

!009 we agreed to provide some additional information to 

LT&T and we answered some questions that they had. We 

Irovided a witness for deposition voluntarily. However, 

re did not voluntarily agree to provide information on 

.hings that we consider to be completely irrelevant to the 

[uestion that this tribunal must decide. And that's where 

re objected to some of the materials that they are asking 

rom here. 

Because the underlying -- the underlying law 
ere is what -- what drives the inquiry. The Federal 

'elecommunications Act requires that AThT resell the rates 

- resell the services that it provided to its end users 

o resellers at wholesale rates. And, of course, the -- 
ou know, when you get $100 cash back from AThT, that 

ffects your -- your rate that your -- you know, the net 

ate that you're actually paying for that service. 

The things that they were asking us for was 

nformation about what we do with those discounts if we 
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get them from AT6T. So generally what happens -- and I'll 
go over this in my opening statement because it is kind of 

at the core case in its entirety -- but at the end of the 
day the question is is ATfiT providing the same offer to 

dPi that it is providing its own retail customers. And 

that's it. That's the end of the question. 

They are allowed to put restrictions on the 

Dffers that they make from retail to resale and there are 

examples of that that the -- that the FCC has noted are 
reasonable. For example, restrictions that prevent 

promotion that's directed primarily at business customers, 

that's something that can't be -- if you sell it to one 
Elass of customers, business customers, you can't turn 

around as a reseller and sell it to retail customers. 

Phat's the kind of discrimination or restriction that is 

-- has been decided is okay. But the kind that they're 

talking about is not. 

So the end inquiry is simply whether they've 

nade us the same offer and if they haven't, what they've 

ione is illegal and it violates not just the law, but also 

:he contract. And so when they ask about our relations 

rith third parties, our customers, that is outside of the 

cinds of things that this Commission needs to look at to 

:each a decision in this case and so that's why we've 
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resisted the discovery on those matters. 

And there will be more information in our 

vritten response, but that's just at a very high level 

rhere we're coming from. And I am happy to answer 

pestions. 

COMMISSIONER CULPEPPER: All right. 

!ommissioners have any questions? 

(No response.) 

All right. Thank you. MS. Edmondson, do you 

:are to be heard on the Motion to Compel? 

MS. EDMONDSON: No. 

COMMISSIONER CULPEPPER: All right. Thank you. 

{ell, gentlemen, as I indicated to you, I was inclined to 

:ake the matter under advisement with respect to the 

rotion and I'm going to do that.' I ' m  not going to rule on 

.t today. I'm going to take the matter under advisement. 

NOW, it's been represented by Mr. Nalish on 

Behalf of his client that they are intending to file a 

rritten response, which is something new that apparently 

ias not been filed yet. And it is in reply to, I suppose, 

.he Motion to Compel and per -- and hopefully the 

.nderlying discovery. 

And assuming that takes place, Mr. Rankin, 

Ir. Turner, of course I know y'all are going to take a 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

7 

0 

9 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18. 

19 

20 

2 1  

22 

23 

24 0 

20 

real close look at that and that may narrow things down 

for the Commission to rule on. And I would, therefore, 

invite you when they make that filing, after you carefully 

review that, that perhaps you would wish to make a 

supplemental filing with the Commission i'f that, in fact, 

narrows things down a little bit and so advise'the 

Commission of that and then we'll be prepared to -- or 
I'll be prepared to rule on whatever your -- is left that 

you're dissatisfied with in the way of a response if 

that's okay with you. 

uay to proceed? 

Does that sound iike a satisfactory 

MR. RANKIN: That does, Mr. Chairman. 

MR. TURNER: Yes. 

COMMISSIONER CULPEPPER: Okay. Fine. All . 
right. 

response. 

So we'll be on the lookout for the written 

Okay. That would conclude the hearing on the 

4otion to Compel. That brings us to the evidentiary 

iearing. Mr. Malish indicated that you would like to make 

nn opening statement and I'll be glad to hear from you. 

MR. MALISH: Thank you. And Hr. Chairman, I had 

irepared a Power Point type presentation so that y'all 

:odd actually see what it is that I'm saying, but we lack 

in overhead projector here that we can use and so I have a 

NORTH CAROLINA UTILITIES COMMISSION 
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iandout instead. 

Generally, gentlemen -- or Commissioners, what 
've proposed to do is give you -- basically start with a 
'ecap of the law on resale and the key contract provisions 

n this.case. I feel like it never hurts to go back and 

et the stage so that we can remember exactly why we're 

alking about what we're talking about. 

I'm going to spend almost no time talking about 

he actual details of the promotions themselves because 

hat's doesn't appear to be the core of the dispute 

etween the two parties. And then I will try to take on 

ome of BellSouth's "yeah, buts." And by that I mean 

hat's what they say when we say -- we make our 
resentation and they say, yeah, but they're not entitled 

o it for one reason or another. And I'll cover those 

hen we get to them. 

I'm jumping up to slide three there. To go into 

m e  background on the law on resale, that originates, of 

xm?.e, way back in 1996 with the Federal 

slecommunications Act. And basically what it says is 

xat monopolist incumbents like BellSouth, now ATST, have 

>e obligation to offer at wholesale rates, rates, any 

zlecommunications service that they provide at retail to 

;ECs like dPi. And they have the -- a duty to not impose 

NORTH CAROLINA UTILITIES COMMISSION 
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inreasonable discriminatory conditions in doing so. 

The FCC has clarified in its various different 

,ulings and rule-makings exactly what is expected from 

ncumbents like ATLT or BellSouth. And on page 4 you'll 

ee among other things that 47 CFR says that the incumbent 

as the obligation to offer -- and this is the key thing 
o focus on -- offer any communications service that the 
EC offers on a retail basis it has to offer to CLECs like 

Pi. 

There has been a number of cases, rule-makings, 

ronouncements by the FCC as to what this means when we're 

alking about promotions. And on page 5 you'll see among 

ther things that they're required to provide the 

romotions that they make available at retail, the 

romotional offers they make available at retail, to CLECs 

ike dPi if they're being made for a period of more than 

0 days. 

And if you skip to page 6, you'll see that they 

3n impose a restriction only if they go to the Commission 

nd show that that discrimination or restriction that they 

nnt to impose is reasonable and nondiscriminatory. So 

iat's something that they're supposed to be doing 

?forehand if they want to do that, not after the fact. 

On page 7 there is some additional 

NORTE CAROLINA UTILITIES COMMISSION 
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pronouncements from the FCC to make clear that these 

Dbligations to extend offers that are made at retail to 

3LECs like dPi are also -- also extend to promotional or 
iiscounted offerings. So the Act makes no exception for 

jromotional or discounted offerings. 

the incumbents to apply the wholesale discount to the 

ipecial reduced rate. 

Our rules require 

Again, the rule on offers. You know, the point 

is that it has to be the offer that is made to the retail 

:ustomer must also be offered to the CLEC like dPi. And, 

igain, it has to -- if you want to deviate from that, you 
lave to get permission from the Commission first. 

Turning to the contract, which is where the rest 

,f the obligations and duties of the parties arise. 

!ou'll see that the contract says over and over again that 

.t's designed or created to basically further set out the 

luties between the parties that originate from Sections 

!51  and 252 of the Act. And so in substantive matters, 

.he agreement is supposed to be governed and conformed and 

ionstrued in accordance with federal and state . 

elecommunications laws, including those regulations from 

he FCC that we just covered a second ago. 

esale attachment it says, again, that BellSouth is 

And in the 

upposed to make available to dPi for resale those 
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services that BellSouth makes available to its customers. 

Page 9 is basically what the bottom line is. If 

ATbT makes an offer available to its retail customers, it 

has to make the same offer available to CLECs like dPi. 

That's the bottom line. Unless they get permission or 

approval beforehand to not do so, which hasn't happened in 

this case. 

The promotion in dispute is -- is -- there's 
three different cash back -- and the actual details of 
these promotions really aren't in dispute. There's a 

Eouple of promotions in which they give $100 cash back and 

another one that's similar in which they give $50 cash 

Dack. The dispute is all about whether we're just 

Entitled to these at all to begin with, not whether we've 

sctually qualified them. At least that's the way I 

Delieve that the dispute is framed. 

So BellSouth has a number of responses to our 

:laim here. And this is what I call their "yeah, buts." 

Phey're like, yeah, dPi, but. Yeah, but a promotion is 

1ot a service and we're only supposed to have to resell 

iur services at wholesale. And they also say, yeah, but 

if they don't give it to their past end users, we don't 

lave to give it to dPi. 

)ut dPi's late. They've waived their rights. .And, you 

And ATbT or BellSouth says, yeah, 
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1 

0 2  

3 

10 

11 

12 

0 l3 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

know, yeah, but when we give -- when we undercut the 
?ricing, it doesn't hurt competition. When we -- when we 
give our customers $100 off but we don't give that to dPi, 

that doesn't hurt competition. So those are some of the 

*yeah, buts" that BellSouth has. 

I responded to these not in any particular 

xder. Starting with, though, this issue -- this argument 
:hat yeah, but if they don't give it to their past end 

isers, we don't have to give it to them. That's not in 

:he law anywhere. The law says nothing about what a -- 

ihat a CLEC has to do with -- with the rates that it gets 
irom ATfiT. It doesn't say that the wholesale discount, 

ior example, has to be passed through 100 percent to its 

:ustomers or any part of a promotion. That's simply not 

Bart of the law. It's not part of the contract either. 

't's simply irrelevant to the question of what they are 

ibligated to do under the law and under the contract. 

This issue about the yeah, but we don't have to 

lffer a promotion because it's not a service, it's not a 

ervice and all we have to offer is a service. Well, yes, 

hat's true. The promotion is not a service, but whether 

he promotion is a service is really not the inquiry here. 

he inquiry is the rate at which the service is provided. 

nd so if you go back and you look at the federal statutes 
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ind rules, they have the rate --'the obligation. the duty 

:o offer for resale at wholesale rates. And this is what 

re're looking at, the rates that the service is being 

irovided at. And so obviously when you get a kickback of 

;lo0 or $50, the rate you're paying is not the tariffed 

:ate. 

Another interesting thing to look at here is the 

;BC, which is -- eventually took over BellSouth, has 
.esold these kinds of promotions all along. And, of 

:ourse, after SBC acquired BellSouth and after the Sanford 

lecision, BellSouth has been reselling these kinds of 

momotions to resellers like dPi ever since. 

There is a -- you know, the yeah. Yeah, but 

.hey:ve waited too long. Well, you know, that's really 

lot true either because in this particular instance in the 

'ontract that was in place from 2003 to June of 2007, 

rhich is the period that we're seeking these -- seeking to 
'ecover these unpaid promotion credits, the agreement was 

ioverned by federal law and state substantive 

ommunications law, but in all other respects it was 

overned by and enforced in accordance with the state -- 
nd with the laws of the State of Georgia. 

he statute of limitations for written contracts is six 

ears. 

And in Georgia 

So we're well within that time period. 
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So that's sort of the basic legal argument, 

:ight. 

trgunent that they're making which -- in which they say, 
rell, it"s -- they've just waited too long. They waived 

:heir right under the rules of equity. 

But the other half of that is the equitable 

Equity applies only in situations where there is 

lot a contract provision addressing the particular issue. 

[ere, though, the contract does. And the contract 

ipecifically provides that there is no'waiver of any right 

:hat is accomplished by delay. 

:erms and conditions Section 16 of the contract between 

:he parties and it says a failure or a delay of either 

)arty to enforce any of the provisions hereof, blah, blah, 

dah, blah, does not affect a waiver. 

So this is at the general 

So before we even got to the situation when the 

iontract was negotiated between these parties and signed 

lack in 2003, there was an agreement that no delay affects 

waiver. And that trumps any sort of equitable argument 

hat there might be that there's some sort of waiver going 

sn here. 

The last "yeah, but" is this contention that by 

eing able to give their own customers $100 cash back but 

y not extending such discounts or price breaks to CLECs 

hat AT&T isn't hurting competition. It's not hurting 
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:ompetition. 

Now,  the first thing to remember here is that 

the FTA was created with the intention of eliminating the 

nonopolies like ATLT'S, local franchises, BellSouth, for 

sxample. And that has been, you know, stated pointblank 

~y the Supreme Court. 

Jehind the FTA, to eliminate the monopolies, for example, 

3ellSouth, and to promote competition from new entrants 

Like dPi and other CLECs. The purpose is not to 

Eacilitate competition by ILECs like BellSouth with people 

like dPi and other CLECs in their positions. 

That is one of the policy goals 

And, you know, there's no way around it. When 

four competitor is selling something to its customers for 

$100 or $50 less than you can even get it for from them, 

chat hurts competition. I mean, we'll get into this 

later, but apparently the argument from ATPT's witnesses 

is the fact that dPi is still alive is proof that 

:ompetition has not been injured. 

So the argument that this kind of restriction is 

reasonable is -- we find to be not very plausible, 
,specially when you -- when you put it up against the 
rinds of restrictions that the FCC has said are 

reasonable. And this tends to be the kind of thing that I 

mentioned before, the cross-class selling. For example, 
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if there's a kpecial deal that's available only to AT&T's 

retail customers, a reseller like dPi can't take that and 

spin into something that it offers to its business 

xstomers. So that's the sort of thing that the FCC has 

specifically said is okay, and that's obviously not 

jimilar to what we're dealing with here. 

So that's our presentation in a nutshell. And 

C'm happy to answer any questions if y'all have any. 

COMMISSIONER CULPEPPER: All right. Chairman 

ginley. 

CHAIRMAN FINLEY: Mr. Malish, I believe I heard 

rou to say that if AT&T contends that the nature of the 

restriction on the promotion, whether it's reasonable or 

iondiscriminatory, if that is a reasonable and 

iondiscriminatory restriction, they've got to make that at 

:he time of the offer to what -- this Commission and this 
!ommission has got to approve it at the time of the offer. 

)id I understand you correctly about that? 

MR. MALISH: That is -- that is my reading of 
.he FCC's rules. 

CHAIRMAN FINLEY: And what rule is that 

hat's -- 

MR. MALISH: Let's see if I have that. I 

lelieve that's 47 CFR 51.613(b). 
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CHAIRMAN FINLEY: All right. And also I believe 

:hat I heard you to say both in your opening statement 

:here and in your addressing of the Motion to Compel that 

rour ability to compete without the promotion is 

.melevant to the case; is that right? 

MR. MALJSH: Well, what is irrelevant to the 

:ase, I believe, is our interactions with our customers. 

CHAIRMAN FINLEY: Whether you pass that onto 

'our customers is irrelevant? 

MR. MALISH: Is irrelevant. 

CHAIRMAN FINLEY: Well, I've looked at this cl 
lanford case. And I just -- I'm looking at page 452,  I 

luess. And 1.11 read this paragraph. "BellSouth argues 

.hat N.C. Commission's orders stack'the deck against it 

lenying it the opportunity to compete by using marketing 

ncentives unless it pays for those incentives twice, once 

n paying for the incentives and again in reducing the 

etail rate for its competitors. The competing LECs would 

espond in like manner, that without the orders they would 

ave to pay for the incentives twice in order to compete, 

nce when they pay for the service of the wholesale rate 

hat was not adjusted for the incentives and again when 

hey pay for similar marketing incentives to offer their 

wn customers. I' 
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Is that type of inquiry not relevant in this 

case when we look at whether or not BellSouth's refusal to 

pass on this promotion is reasonable and 

nondiscriminatory? . 

MR. MRLISH: Commissioner Finley, I don't have 

that language in front of me. 

case in the past. But I believe that what they are -- 
what -- I don't believe the Fourth Circuit is taking a 
position. 

there is relaying or restating what the arguments of the 

parties are without making a determination one way or the 

Dther. You know -- and so they're not taking a position. 

Of course I have read that 

I believe what the Fourth Circuit is doing 

If you're asking me to take a position on that 

issue or let you know where I think -- what I see on it, 
ny point is that this may hurt AThT. This may not be -- 
this may make it more difficult for them to compete. And 

:hat is frankly the purpose behind the Federai 

Pelecommunications Act. It is designed to break the 

nonopoly and to make competition by new entrants like dPi 

tasier. 

And so when you have a situation where, for 

!xample, the tariffed rate for BellSouth is $50 but they 

ire giving a kickback to their customers of $100 and 

:hey're selling it at -- to us for $40, we are getting a 
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service that we have to sell at more than $40 in order to, 

iou know, break even while the customers that we are 

:ompeting for are able to buy that service for basically 

iegative $50. So that hurts competition. 

CHAIRMAN FINLEY: Well, the case talks about the 

At some point some of'these promotions can lipping point. 

,e pro-competitive and at some point they become 

inti-competitive. 

;he Fourth Circuit has said about this particular 

xomotion, the 1FR i 2 cash back, don't we have to look 

.nto the facts of this particular promotion and the impact 

:hat it has on dPi to determine whether or not it is 

reasonable and anti-competitive in this case? 

And are we not free in light of what 

MR. MALISH: Well, I think -- I think when it 
;alks about the effect on competition, I think they are 

;alking about the effect on the industry as a whole as 

,pposed to dPi in particular. You get a -- you get -- 
rou're looking for a pinhole when you look only at dPi. 

lo that doesn't -- that doesn't really help as much as 

.ooking at the industry on the whole. 

Those are things that you can look at. But you 

lave to remember that the purpose, again, is to promote 

iompetition by dPi or competition by outfits like dPi to 

lelp them compete with the incumbent monopolists because 

. .  
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the point is we're trying to break that monopoly and 

replace it with competition, real competition. 

CHAIRMAN FINLEY: Thank you. 

COMMISSIONER CULPEPPER: Mr. Malish, I think 

Chairman Finley hit on the beginning of something I wanted 

to ask, and get you to refresh my recollection. 

the promotional offer in the Sanford case that was the 

subject of the Sanford case? 

Bow did that offer work? 

What was 

What was it -- that offer? 

MR. MALISH: If I recall correctly, this had to 

do with a slightly different -- it wasn't a cash back like 
these ones that we're disputing here in this case. 

recall correctly, it was like gift cards, and I don't 

know, maybe to Wal-Mart or Target or something like that.. 

So it's something that had a certain kind of monetary 

value, one that was not as easily as quantifiable because 

it wasn't a check going directly back to the customer. 

COMMISSIONER CULPEPPER: Well -- 
MR. W I S H :  And, again, I don't have the case. 

COMMISSIONER CULPEPPER: Yeah. That sort of 

refreshes my recollection 'cause I was going to ask -- 
rell, first off, 1et.m ask you this: Mr. Turner in his 

irgument on -- under my questioning while he was arguing 
:he Motion to Compel described this cash back promotion, 

If I 
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how it worked, about that the customer would get sent a 

coupon and then the customer would have to send the coupon 

back to ATdT and if AT&T got it back within a certain 

period of time, then they would send the customer a check. 

Is that -- is that a fair statement of the way 
.. 

this -- how this promotion worked in this case? 
MR. MALISH: That's how at least one of them 

worked. And I don't have any particular reason to believe 

that the other ones were substantially different from 

that. 

COMMISSIONER CULPEPPER: All right. So -- well, 
Let's just say for the purposes of discussion that that's 

the way it works. 

then you get your check. 

It's a coupon that must be returned and 

MR. W I S H :  Uh-huh. 

COMMISSIONER CULPEPPER: Is there any difference 

2etween that kind of promotional offer as opposed to if 

rhat they sent to the customer was a $50 gift certificate 

:hat they could redeem at Wal-Mart within 90 days? I 

nean, is there any difference in the effect of that kind 

,f promotional -- two differences in those -- , 

MR. MALISH: I would say that it is a -- I would 
iay it's a clearer cut case when they're actually sending 

I check for -- or the equivalent of a check for $50. It's 
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iuch easier to say, well, that's obviously worth $50. And 

io it is -- to me it's much more stark when we're talking 

ibout -- instead of a gift card or, you know, I don't 

:now, you know, a toaster or something like that. When 

IOU actually give cash back, to me that makes it much more 

!asy to get your mind around. I mean, that's just a 

latout kickback on the price of the service. 

And if you're talking about looking at it as a 

oupon as opposed to an automatic price adjustment on the 

bill, was that perhaps what you were asking about? Does 

hat -- 
COMMISSIONER CULPEPPER: Well -- 
MR. W I S H :  In any event -- 
COMMISSIONER CULPEPPER: No. Obviously and -- I 

ean, obviously an automatic reduction on the bill is one 

hing. It's another thing if they send something. I know 

- I guess -- I guess you can get around to this. 
ust say you're correct in your case regarding the matter 

ou've alieged in the Complaint. 

nd you've got a figure -- you know, you've got a figure. 
t's a little bit in the -- I mean the figure's in 
ispute, but you cite a figure of $156,000, round figures, 

Let's 

How would you account -- 

think, is the amount of the claim. 

How would you account for the possibility that 
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:here might be customers that wouldn't send the coupon 

>ack? How would you account for that in any kind of 

iccounting that -- as far as the amount of money that 
iould be due your client? 

MR. MALISR: That's actually easier than you 

light think. 1f.you recall what their obligation under 

:he rules are, their obligation is to make whatever offer 

:hey make at retail, they are obliged to make at 

rholesale. 

And actually, you know, AThT makes a lot of 

Iffers. They have a whole tariff of different things you 

:an choose from, right? But customers pick and choose 

rhat they want. They don't .accept every offer. But 

rhatever offer that they make they are required by law to 

!xtend to dPi. Which dPi or other CLECs can choose to 

.ccept or not accept. And there -- just like there may be 

ustomers who are qualified to accept an offer but don't 

et around to doing it, that doesn't change the fact that 

- let me back up. 

Just like there are customers that do that, 

here are CLECs that may choose to accept or not accept 

ffers that are available to them, right. But the offer 

as to be made. And if the offer is accepted, they must 

erform on the promise. And so as long as dPi is 
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ccepting that offer over and over and over again, ATbT 

las the obligation to make good on it. So -- so it is -- 
think from a logical standpoint, it is just 

undamentally wrong to try to go and say, well, how much 

hould we reduce the amount that we're going to pay dPi 

or every offer that it does accept because some of our 

lients, some of our retail clients don't accept this 

ffer. Does that make sense? 

COMMISSIONER CULPEPPER: We'll see if we can 

ake some sense of it. 

MR. MALISH: Well, sometimes I start -- 

COMMISSIONER CULPEPPER: No, you did fine. You 

id fine. Anything else? 

(No response.) 

All right. D o e s  that conclude your opening 

tatement ? 

MR. MALISH: Unless -- unless the panel has any 
- 

ore questions. 

COMMISSIONER CULPEPPER: Okay. We don't have 

ny more questions. Ms. Edmondson, did you desire to make 

n opening statement -- 

MS. EDMONDSON: Do not. 

COMMISSIONER CULPEPPER: -- on behalf of Public 

taff? 
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Mr. Turner or Mr. Rankin, be glad to hear from 

!ither one of you. 

MR. TURNER: Thank you, Mr. Chairman. I'll be 

I promise you at the end of this proceeding Fery brief. 

re're going to write you a good brief and we'll address 

11 these issues for you in much more detail, but I just 

!ant to give you a sort of a preview of what evidence we 

ntend to present to you today and then briefly hit on a 

oint or two that came up during Ur. Malish's opening. 

DPi began making these offerings available to 

ts own end users back in late 2003. 

vidence to show that the first time that they asked ATPT 

orth Carolina for any of these cash back credits was in 

005. Why did they wait so long? We'll show you that one 

eason is because they hired a third party and paid them a 

ot of money to go back in time and dig up disputes that 

We'll present 

Pi -- or credit requests that dPi itself never presented 
nd present them all to BellSouth. 

round 2005 and ATPT did not pay them. DPi waited until 

DO7 to do anything that suggested that it was going to 

mehow contest not getting paid for that. 

So that happened 

Now, you may wonder were they told that they 

mldn't get paid for it. We'll present evidence to show 

)u absolutely back in 2004 Ms. Kristy Seagle, who will 
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take the stand and present her testimony to you, will show 

you that she told them back in 2004 we're not making these 

available. 

with the Commission until April of 2008. 

basic facts that we'll present to you today. 

And they didn't get around to filing the case 

Those are the 

Very briefly, I want to go through the slides 

just to address a few main points that we'll, as I said, 

address more thoroughly in our briefs. 

six of what Mr. Malish presented, this is the federal rule 

on restrictions. And it says an incumbent LEC may impose 

a restriction only if it proves to the state commission 

that the restriction 'is reasonable and nondiscriminatory. 

On slide number 

Commissioner Finley, you asked basically when 

Well, we disagree with dPi. does that have to be proven. 

That is there because the FCC established a presumption, a 

presumption that restrictions.other than the ones they 

laid out would be unreasonable or discriminatory. 

simply rebutting a presumption. If the law presumes that 

9 particular type of clause in a contract will be 

menforceable, parties don't have to come to court, argue 

the case, ask the court to sign off on it before they put 

that clause in the contract. 

:he contract realizing, realizing that if challenged, 

chey'll have to come to the court and they've got to 

This is 

Parties put the clause in 
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3vercome the presumption, but you don't go on the front 

2nd and have to get pre-approval of it. 

that this is the exact same thing in this case. 

And we submit 

Also, the Fourth Circuit in the Sanford decision 

referenced several times to the fact that this Commission 

in its orders made provisions for companies to be able to 

:ome in' and make that proof. And nothing in the FC -- in 
the Fourth Circuit's order suggests that the proof had to 

De made before the promotion was extended or before the 

restriction was placed. 

If you would, please go with me to page 15 of 

fPi's handout. This is the waiver provision in the 

:ontract. 

iestimony, but it's quoted in full here. Here's how we 

read that provision. If you look at the very last phrase, 

it begins three lines from the bottom after the comma, 

'shall have the right thereafter to insist upon the 

>erformance of any and all of the provisions of the 

igreement. 

It's quoted in part, but not in'full in their 

The way we read that is if ATST had received a 

.ate request for a credit, if back in 2005 we had paid 

:hose 2003 credits, that would not waive our ability to 

.hereafter come and tell dPi, wait a minute, this latest 

latch is late, we won't accept them. That's what that 
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submitted it within the time frames it committed to by 

contract is waived. I submit to you if that's the case, 

then what does anything in the contract mean. 

reading of it is that means that we can't be held 

accountable for anything in the contract because there's 

IO waiver, that just abrogates the entire contract. So we 

Delieve that it's the way we laid it out. 

That does mean that the fact that dPi never 

If their 

If you'll flip the page on page 16, Hr. Nalish 

nade a statement that this may hurt ATST, but that's the 

?urpose of the '96 Act. That was not the purpose of the 

'96 Act. The purpose of the '96 Act was to establish 

videspread competition across the entire industry. What 

rou see here are the exact same arguments made by the 

txact same types of resellers back in '96 as though 

iothing has changed. 

Since the 1996 Act, folks can get their 

ielephone service from cable providers, wireless 

iroviders, voice over internet protocol providers. You 

lave more choices than you can shake a stick at because 

.he Act worked. But what you have here is a reseller -- 
Lnd remember, the resale provisions of the Act were ' 

.nticipated to be the first step, to let people get the . 

oot in the door and then Congress and the FCC anticipated 
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what happened, that we would shift over to 

facilities-based. 

people would buy their own facilities, use them in 

combination with other facilities and the UNEs or the 

AT6T.s of the world and come out and compete. 

People would buy commercial agreements; 

What you have here -- that last sentence, "the 
anemic state of wireline competition in North Carolina," 

that is simply a reseller who has never moved a foot along 

with the rest of the industry and wants to cling to the 

1996 Act the way it was written in 1996.  

that competition is much broader than that and there is 

aidespread competition in North Carolina. 

We submit to you 

There is also some questions about dPi's ability 

to compete and attract customers. We're going to show you 

some interesting numbers in our case that will show you 

the number of customers dPi had back when this started, 

the number of customers they had when we started making 

these available for resale and the number of customers 

:hey had today. We think that will tell you an 

interesting story. 

The final thing that I want to do is flip back 

:o page -- sorry, bear with me. I thought I marked it and 

[ didn't. To page 9, please. This goes to the heart of 

:he case that I hope we don't ever have to go to, but 
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should you decide that this was not a reasonable and 

iondiscriminatory restriction and should you decide that 

Ipi is entitled to some of its claims, we believe that dpi 

is asking you to order us to provide the entire face value 

,f the $50 cash back to them, not discounted by the resale 

liscount rate. That's the way we read their request. 

If that's the request, and I intend to clarify 

:hat on cross, if that's their request, we'll have some 

lumbers to show you as to why'that's wrong and that if 

:hey're entitled to anything, it's the cash back. The 

nost that they're entitled to, the absolute most would be 

:he face value of the cash back less the resale discount. 

We look forward to presenting our facts to you 

m d  I'll be happy to answer any questions you have at this 

)oint. 

COMMISSIONER CULPEPPER: Thank you, Mr. Turner. 

,et me ask you this: You've alluded to a 12-month -- I 
luess not a statute of limit -- but a 12-month contract 
irovision that would establish a 12-month limitation on 

iresentation of such claims as this. What section of the ' 

.nterconnection agreement, if you have that -- 
MR. TURNER: I do. 

COMMISSIONER CULPEPPER: -- would you refer us 
o in that regard? 
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'MR. TURNER: I do. 

MR. MALISH: ML. Chairman, I can -- that's in -- 
MR. TURNER: I have it. 

,MR. MALISH: You've got it. 

MR. TURNER: Mr. Chairman, there are two things. 

'irst of all, this would be in Mr. Ferguson's direct 

.estirnony, Exhibit PLF-2. The actual provision is on 

tttachment 7, page 9. It's attachment 7,  page 9, Section 

!.2. The second sentence says, "dPi agrees not to submit 

iilling disputes for amounts billed more than 12 months 

irior to the submission of a billing dispute filed for 

imounts billed.' 

Another provision that is related to that 

ippears on -- in the same exhibit. 

.ems and conditions, page 20. The third sentence of 

,ection 30.1, Section 30.1 on page 20 of the general terms 

.nd conditions. I won't read it because it's long, but it 

lasically says that the parties agree that any orders that 

ad been placed under prior interconnection agreements are 

'overned now by this interconnection agreement. So that 

2-month window applies to all the claims that are at 

ssue here. 

This is the general 

COMMISSIONER CULPEPPER: All right. Thank you. 

hank you very much. That would bring us to -- the case 

NORTH CAROLINA UTILITIES COMMISSION 
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ts with you, Mr. Nalish, on behalf of your client. 

MR. MALISH: Thank you, Mr. Chairman. We'll 

:all Tom O'Roark to the stand, please. 

COMMISSIONER CULPEPPER: Mr. O'Roark, come 

mound here to the witness stand. 

WOM O'ROARK; Being first duly sworn, 

testified as follows: 

IIRECT EXAMINATION BY MR. W I S H :  

2 .  

m d  you're actually adopting the testimony that was filed 

,ack in 2008 in this case by Brian Bolinger.; is that 

:orrect? 

1. That's correct. 

I .  And Mr. Bolinger has left dPi to start his own 

,usiness; is that correct? 

L. Yes. 

1. Okay. And generally speaking, you have been over 

lr. Bolinger's testimony and except for where it says "I," 

:or example, when he's talking about himself, you adopt 

:hat testimony? 

k. Right. 

1. So where it says "I" it should be Brian Bolinger 

laid such and such, correct? 

L .  Yes. 

Mr. O'Roark, you are here today on behalf of dPi 

NORTH CAROLINA UTILITIES COMMISSION 
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P. And the only correction that we had to make was in 

the tebuttal where we're re -- where we're referring to -- 
well, where Mr. -- where Mr. Bolinger is referring to the 

Georgia Statute with the limitations on written contracts, 

which is on page 4, line 30, and the correction we talked 

about before is that should be -- a couple of typos in the 
citation. 

Georgia Annotated, and then' the section should be 9-3-24 

and not 25, correct? 

R. Yes. 

2. 

if you can give a brief summary of dPi's position as 

sutlined in the testimony -- 

It should be O.C.G.A., Official Code of the 

Typically I believe the Commission appreciates it 

COMMISSIONER CULPEPPER: Well, let me ask you 

this before you get to that. nr. O'Roark, if nr. Malish 

asked you today the questions that were asked of 

ullr. Bolinger in his prefiled testimony, would the answers 

that Mr. Bolinger gave at that time be your answers today? 

THE WITNESS: That's our company's position and 

C'm adopting that position. 

COUMISSIONER CULPEPPER: Right. And other than 

:he correction that Mr. Malish has pointed you out to with 

respect to the citation of the statute on page 4 of ,the 

fitness' rebuttal testimony, would you have any other 

NORTH CAROLINA UTILITIES COMMISSION 
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:orrections to the answers that Mr. Bolinger gave to the 

pestions in his prefiled testimony? 

THE WITNESS: NO. 

COMMISSIONER CULPEPPER: All right. And 

lr. Malish, I take it that you are moving that-Mr. O'Roark 

e allowed to adopt the prefiled direct and rebuttal 

.estimony of Witness Bolinger and that that testimony be 

,eceived into the evidence and copied into the record as 

.f had been given word for word orally from the stand? 

MR. MALISH: I am, Mr. Chairman. 

COMMISSIONER CULPEPPER: All right. Thank you. 

.11 right. You may proceed now. 

/. DPi Teleconnect is [sic] been in business for . 

.bout ten years. We're licensed in about 40-plus states. 

le have -- actually have customers in 30-something states. 
orth Carolina is one of the states that we have -- 

COMMISSIONER CULPEPPER: Let me -- let me 
nterrupt you there. Just housekeeping measure here. Mr. 

alish's motion is allowed and the testimony is copied 

nto the record as if it had been given orally from the 

tand. 

(Whereupon, the prefiled direct and rebuttal 

testimony of Brian Bolinger was adopted by Tom 

O'Roark and will be reproduced in the record at 

NORTH CAROLINA UTILITIES COMMISSION 
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this point the same a8 if the questions had been 

orally asked and the answers orally given from 

the witness stand.) 
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DIRECT TESIIM ONY OF BRIAN BOLINCE R 

Q. Pieare tdl IU who yon are .ad give a little ba&gromnd abont yourself. 

A. My name is Brian Bolinger. I am dpi's vice presideat of legal rad rcguwory aEain. I 

am the one who has taken the I d  in Wing with this dispute over promotion crcdita with 

Bollsouth Since its inceplion, along With Steve Watson of Lost Key Teleeom h.. whkb 

fimctioas as ai's billing and colktions a p t  for promotions. 

Q- Please give a little background on dPI Teleeonueet and daeribe the W r y  of dPi 
Tehuncet'a dispute 4th Bcllsouth. 

A. dPi Teleconnect is a competitive h i l i b a d  tel . tim ocrmppny authorized 

to provide intrastate local exchange and intctexcban~ t e h m u n i c n t i ~ ~ ~  suvices in North 

Camlina. dPi provides tclccommanications &ces to nsidcotid and business cut tom^^. "Ilk 

casc involve only dPi Teleeonnect's resale operations and relationship with BellSouth. 

Bellsouth is required by law and by cmtract to make avaihble for d e  any @on 

that BellSouth makes available to its cutomem hr an sxtded paid of t h o .  

Amoog other t h i  the parties' C o m  provides in rckvant pat the following: 

a. 

b. 

C. 

d. 

That the parties wish to intercdnnect "pursuant to Sections 251 and 252 of the 
Act" GTC p. 1; 

Parity: "When DPI purchasm Tdemmmuniicaions Saviccs fium BellSouth 
pursuant to ._. this A p e m a t  for the pluposce of d e  to End Upas, such 
services shall be be ... subject to the same conditions. .. that Bellsouth provides to 
its ...End Users." GTC p. 3 

Oovcming Law: ".. . this apement shdl be govaned by and consrrusd in 
accordance with f c d d  and etDtc substantive tdecommrmications law. including 
rule and regulations of thc FCC. ..." OTC p. 15. 

Resale Attachment's General Prbvisim sections 3.1: p. 4 '...Subject to effective 
and applicable FCC and Cknm'@sSion ralog fad orda'~, EeffSourh sMl mke 

2 

I .  
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3 
4 
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10 
I 1  
12 

available to DPlfor r u d e  those t e l e c o n u n u ~  swiEet Bellsouth m a h  
awilable. ..to autmers who are not telecormnunications arrias." 

Fcdaal law pmvides. among other things, the following: 

e. 47 U.S.C. 8 251(c)(4)(A). ILECs haw. ihe duty to "off% for resale at wholde 
rata my telecommunications service that the carrier provides at d l  to 
subsaibaswhoarenotteleco~~omcarriaa.~ 

47 U.S.C. 8 ZSl(c)(4)(B). ILECS haw. a duty not to "prohibis and not to hpose 
unnasonable or discriminatory conditions or litetions on, the d e  of such 
telecommunications service." 

f. 

13 
14 
I S  
16 
17 rate only i t  
18 
19 days; and 
20 
21 ' 

22 

g. 47 C.F.R. 9 51.613(~)(2). "The following types of reJtrietians on d e  may be 
imposed: Short t em promotiom. An iucumbmt LEC ahall apply the wholesale 
diecount to the ordinaryratc fora retail savieenthrrthpn a special pmmotional 

(i) Such promotions involvt Rltll that will be in effect fta M more than90 

(ii) Tho incumbent LEC doa not u e  sucb promothel offerings to evade 
the wholesale rate o b r i o n ,  far example by mnlring lvaitabla a 
sequmtiol saies of 9o-dry promotional lates." 

This dispute arises because BellSouth has over the part months and pats sold its retail 

d c c s  at a discount to its end usas unde variouapromotions that have lasted h o r m a r e  thrn 90 

days. dPi Teleconnect is entitled to purchase end rcsell thoae same acrviOer at the promotional 

rste, less the wholesale discount. As a prautical matter, dF!i Teleconnect has bought these 

services at the regular retail rate less the reMLe discount, then bcm credited the difkence 

bGtween that rate and the promotional fate pursuant to "promdon credit requesls." 

@I: 
25 

26 

27 

28 

29 

30 

31 Q. M a t  promotions are involved ia thksue? 

32 

33 

A. 

prwnOtions to its retail customers going back to late 2003.' 

Of wncun in this particular case, Bdllsouth hsr p d e d  a mrmba of "cash bade" 



Q. 

A. 

what Ls the effect of thae promotions? 

BellSouth’s retail cuytomw~ qualifying for these promotioms get cssh (or cash equivdent) 3 

4 back fim BellSouth in the stated amount. J3sdally,  thesc arc rcbatm. Obviously, the 

5 pnaid effeEt of thue promotions is to reduce the effedive d l  rite quplifying customers pay 

6 for telephone service. The size of the prom0tionr is 80 large that the end d t  is that the net 

7 amount BellSouWs retail customers qualifying for the promotiam pay for service in far leas than 

e:  

8 

9 
10 
I I  

12 

13 

15 

16 

17 

18 

19 

20 

21 

?A 

the wholaale amount. 

Q. What happened when dPi mppW for tbae promotion Elrditr? 

A. Although dPi met the same qualifications 69 Bellsouth’s retail end users, and applied for 

t h e ~  promotional croditn, it has to thio point not been notified one way or the other that 

BellSouth would pay the credits requested for the period8 ending J lmc  8,2007. BcllSouIb has, 

however, paid the c d i l s  requested for seMce mdcred after June 2007. The ap- to 

coincide with the 4 Cmuit’s deeiion in BeIBonth Tclcaunmvniarrtianr Inc v. SmJbrd el al., 

494 F3d 439 (C.A. 4 - N.C.. 2007). in which the 4* Circuit upheld the North C m h n  

commission’s decision that promo ti^^ that tend to reduce themtail price paid 

m -  

by retail cu8tomers must be made available to C L B C S .  

AlthougJ~ BellSouth has failed to either deny or accept dPi’s pmmotiod d t  r e q w  

despite multiple inquirica by dPi, at this point it scenm unwrely rh.t BellSouth will mnke the 

promotion paymcnts unless wmpcllcd to do so by the judiciary or the state commisdons. meLing 

the Filing of this case necessary. 1 crcalated and attwnptcd to nsolvc this ianue with BellSouth’s 

Pam Tipton, but according to her, the BcllSouWATBtT legal department has insmrcted her that 

they do not owc any cash k k  promotions prior to the date of the appellate a u t ’ s  ruling. 
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Obviously that is not accurate and I CMWI imagine any pnomcy nctual& providing that advice. I 

tricd to cxplainthc scnselessncss ofthat line of thinLing and theresponse I received was'Umt is 

just what I am being told." 

Q. How much money in promotiaDls h atstake? 

A. The amounts at state arc shown in Exhibit dPi 1, slt.chsd. which includor a upad&& 

showing the totals in Norlh Carolioa, md anothtr wilh the totals for the nine atate region. Hae 

in N e  Camline, dPi qualificd and applied for, but was not paid, epproximatcly $156,500 in 

cash back promotions. Across the nine state BellSouth rrsiOn, the total figrue that dPi qdificd 

and applied for, but w-as not paid, S465,950, in eash bnck promotion c d i k  

Q. Has BellSouth paid m y  requests for cash back pronCtionr? 

A. Yes BellSouth has admitted dPi is entitled to these kinds of pmmotiod ucdi on th- 

teltcommUnications services dPi has purchrsed kom Bellsouth by paying these credits h m  July 

2007 fonvard Rower ,  BellSouth has neither f d l y  aeccptsd nor denied dPi's claims for 

idatical cdits for earlier periods; this, for all ptlctical purposes, must now be treated as a 

denial or to pay these credits to which dPi is entitled. dPi mnlingly rcqugts that thh 

COmmirSion Cntcr an order dinetng BellSouth to pay the credits togetha with htcxcsl at the 

contract rate. 

Q. 

A. 

makea doing so mcssary. 

Doer thi conclude your Mimony? 

H do- for MW. But I lcs~ve thc ability to change (w modify it 06 new informaikm 
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A. 1 haw. Ocncrany, Bollsouth eitcmptD to daim that (I) it wvez hpd a I@ 0blipItion to 

pmviaethecolbbckpmmolsm ' s to dPi orotbcrcLEcs, (2) that even if it did, dPi has w i d  its 

ri&t to seck &osc u~lulldl by its "delay" in attempting to recover tbc w ~ t S  it mark; and (3) 

the mounts requested arc incomct because of hlty  mathematical crlcul.tioe 

that then may k some merit to BollSouth's cone~n thu some ofthe amounts rcqwstcd arc 

iacomct bkaurc of mathematical alcuhtion. 

Q. I# Bcp8optL required to provide d e  lcnlea 8t tbep?OEIOthId prleC? 

A. Yor. Bellsouth is plainly required by law and by contact to mat8 available for d e  any 

promotion that BellSoutb maku available to its customm for an mdmdad period of ti-. Federal 

law pmvidcr, among otha things, tbe bllowing: 

47 U.S.C. 5 25l(c) (4) (A). lLECs have the duty to "offer for d e  at wholesale mlcs my 
( e l ~ i c a t i o m  & that the carria provides at d l  to subsn ib  who UT not 
t e l ~ u n i c a t i 0 n S  carriers." 

47 U.S.C. 5 251(0)'(4) (B). lLECS have a duty not to =prohibit, and not to imposc 
l l l m m m b l e o r d i ~  wnditions or Iiihtiom on, the d of HIch 
tekcommunicstions service." 
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Consequently, BellSouth's purns AT&T, never took a position as specious as Bellsouth's claim in 

lhis insbncc ; AT&T always artcndcd pmmotiod pricing (including Crsbbk  ppomoriolM) to 

CL.?Xb h i  dPi. And p n s u ~ M y  Ulst is why BellSoulb bas paid tbe d t a  mpc~tcd for service 

rsadaed effer Junc 2007. although the timing appun to coincide with the 4th Cimuit's decision in 

BellSouth T e ~ u n ~ t i m s  Inc. v. slmfoid et el., 494 PM 439 (C.A 4 -N.C., 2007), in which 

the 4th Circuit upheld the Nonh cardim Commission's decision that promotions that tend to reduce 

the &I price paid by rctail customcn must be made available to CLECa. 

Q. Doa the prliw' motnet CICMC BellSouth from complying with the feded 
mandate to utcnd promotlond pridw to CLECI like d?l? 

No - in tkct thc opposite is hue. ThC mntract clearly indicatw avpport snd compliencc with 

the qdrrmcnt that BcllscUth makt available its pmnotiod pricing to dPi. 

A. 

fcdcnl law - 

Among other things, thc parties' contract provides in relevant pen the following: 

3 
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a. 
Act" G X  p.1; 

That the parties wish to interwmect'pursuaotto Seaions251 rad 252 ofthe 

b. 
pummt to ... tbia Agreancnt for the pluposes ofrssale to End Usen, such services shall 
k... subject to the sat& conditiom.. that &USouth providtr to its ..&d Users." 0°C p. 
3. 

Parity: "When DPI purchases Telecommuniutions Services f h n  Bellswch 

c. 
~ c w i l l l ~  dlltate aubetlntnrc . telcconnmmic;ltions law, including NlW 
and ~ I a t i O a S  of lhe FCC ...." GTC p. 15. 

d. Resale Attachment's Gcncral Provision miom 3.1: p. 4: "...Subject to effective 
and qplicsble FCC and cOmmir*on rules and orders, BellSouth ahdl make availablc to 
DPI for mssk thor  telcoommuniuti~ Swiocs BellSouth make# available ...to 
customers who am not tclceammuniutiw cmrim" 

Docr the parties' wntmct provide a limitation on dPi's abillty to meover Lbe 
overpaymaah BdlSouth hu extracted from Wf 

Guveming Law: 'I... thio apunent shall bc governed by and cOMtNed in 

Q. 

A. No. Again, the Oppoeia is tnu. Scot Fergurwn soggcsts that Atuchmcat 7 (Billing), section 

2.2. pmvidcr a limitation period of 12 months. But if yar aelndly rcad that eection, it docr not 

inOlude the 12 month limitation pdod  he discuasa. 

Q. So w h t  ir tbc umu.tlons period? 

A. The contract provides at Section 18 of ita Trims and Colditiolls that the Apancnt will k 

govcmd fcdcnl rad ilpk subobtive tckcommunications Isw, but in all other rcspscts the 

"Agreement shll bc governed by and construed and rnfonxd in accodancc with thc laws ofthe 

Sutc of Georgia withart rsgard to its conflict of laws principles." In Georgia, the lirniruiw period 

foro kcach of cantract is six ycan. O.G.C.A. secSion 9-3-25. 

Q. What about BeU~utb's chlm that dPi hu nonethckr waived Ita right to recover 
the overpayment# that BdlSomtb exh..etCd? 

35 thueclaims. Without even going into the facts. 1 noto that this shouldbe swept asids because the 

4 
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Second, Bcllsovtb cannot rrly on principla of equity to protect it in this WIK bemuse 

BellSouth hftn uaclern bnmlr. The conducl which Bel!South sects to pmlect b its o m  inequitable 

conduct of overcharging dPi for the &oar at issue. To allow BellSouth to retain these funds would 

rewlt in its unjlut mrichmcnt at the expeaae of dPi. 

Finally, BcllSouth'r claim that it should be a l l o d  to keep thc ovtnhmes that it uhactcd 

&on dpi kcaura it h.s Mt rcfundcd S h k  Ova- to otbcr -8 in liknvicW m argInnCo1 

that pcmrrs the con- of equity. Equily rcquira wt that BellSouth keep the ov- it 

extracted h its unnpctitors, which d t s  in BellSouth's unjust mdchmcnt, but that BellSouth 

&gorge those overcharges to dl CLECS who were wmngfuliy ovmAugcd. 

Q. What rbwt BeUSoutb's eolltcntion tbat some of& cmsbbPrk amount# reqncrtal by 
dPl an too hlgh? 

Thcrc maybe mnemcrit in this cm~m. Thisbas to do with when themtail p&c is A. 

also me. 'I'be parties should k able to reach agreement on the (tue n u m b  It hruc. 

Q. 

A. 

Doa mlr condude pur testimony? 

It does, for now. But 1 racrve thc abilityto change or modify it as new infomurim malrea 

doing M l l c f .ev .  
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COMUISSIONER CULPEPPER: How do you want to 

.dentify the exhibits that were attached to that prefiled 

.estimony, Mr. Malish? Do you want to identify them as 

I'Roark Hearing Exhibit No. 1, consisting of nine pages? 

MR. MALISH: That would be acceptable. 

COMMISSIONER CULPEPPER: All right. Well, then, 

he exhibit will be so identified. 

(Whereupon, O'Roark Hearing Exhibit No. 1 was 

marked for identification.) 

Now, I apologize for interrupting you, Mr. 

''Roark. You may proceed now. 

.. Thank you. We're a small company. We compete in 

n industry of giants. 

slti-billion dollar company. They owe us $156,000 for 

ash backs. 

ustomers, didn't give them to us. 

We compete against BellSouth, 

They gave those cash back promotions to their 

In June of '07 when the Sanford ruling came out, 

hey started giving the cash backs to us and all the 

LECs, but they never went back and gave them for the 

rior periods. We've applied to them to get those cash 

acks for the private -- for the prior periods. They've 

efused to give them, $156,000 for North Carolina, about 

65,000 total across all the BellSouth states. And 

bviously what happens to North Carolina is going to 

NORTE CAROLINA UTILITIES COMMISSION 
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nffect all of those. 

They clearly have a contractual obligation if they 

give a cash back to their customer, that they have to give 

it to us. That's law not in dispute. Federal law says if 

(ou give it to your customer and it has more than a 90-day 

life, you have to give it to CLECs; it's not in dispute. 

Je're owed that money. 

rhey won't give it to us. 

:arolina PUC asking North Carolina PUC for justice to 

Force this massive giant to do the right thing for our 

small company and for our customers. 

We've asked them to.give it to us. 

We've come to the North 

we service low-income customers. Seventy percent 

,f our customers are Lifeline customers, meaning they're 

,n some type of federal subsidized program. They're in 

Federal housing; they're receiving food stamps; they're 

?lderly; they're getting aid to dependent children, on 

iome federal program, and they are the working poor of 

:his country. 

we are a prepaid provider; meaning that they can 

lay as they go. 

iationwide about 6,000 payment locations where those 

:ustoners can come and make a payment. And most of our 

They can come and pay cash. We have 

ustomers don't have bank accounts and don't have credit 

:ards, don't have debit cards. They deal with us because 

NORTH CAROLINA UTILITIES COMMISSION 
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ie are convenient for them in terms of making easy payment 

ivailable to them in terms of working with them to make it 

!asy and convenient for them to retain their phone service 

m d  we work with them to help provide life management 

ikills, frankly, that they lack to remind them to make 

#ayments. 

We do an awful lot of account administration work 

rith them to remind them to make payments to try to keep 

.heir phone service active and that type of thing. We 

~lso allow them to come back if their phone service gets 

.nterrupted because they have to make a decision between 

Iiapers and phone service, we allow them to come back. 

lon't require them to put up deposits; we don't charge 

.hem penalties, that type of thing for leaving service, 

oming back to service. We're very friendly to them in 

hat regard. 

We 

Those customers need us. And -- and we feel like 
hat we provide a valuable and needed service in our 

repaid niche that's not served by BellSouth and it's not 

erved by any prepaid -- any postpaid provider. So we 

eel like to a certain extent that we're here representing 

hose customers. 

The -- we do business with all of the major ILECs. 
nd in most cases when we deal with an ILEC, they offer a 

NORTH CAROLINA UTILITIES COMMISSION 
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bromotion. They provide either a code or a universal 

iervice ordered code or some code that we can put on an 

irder -- 
MR. TURNER: Mr. Chairman, I object. 

COMMISSIONER CULPEPPER: I'm going to sustain 

.he objection. Mr. O'Roark, I appreciate what you're 

laving to say here today, but y'all are getting beyond the 

fords that were in the prefiled direct testimony of 

ir. Bolinger and that's really what we're limited to 

,eceiving at this particular time. 

Now, we have received into evidence all of those 

tords, and unless you have something that you want to 

ecite that's in those words, I'm going to have to sustain 

he' objection. 

Mr. Halish, do you want to ask him any other 

uestions? 

MR. MALISH: No, Mr. Chairman. And Mr. O'Roark, 

think, has done a pretty fair job of incapsulating 

hat's in there -- 

COMMISSIONER CULPEPPER: All right. 

MR. MALISH: -- and perhaps going a little bit 
eyond and he may have a chance to speak about those 

hings in response to cross. 

COMMISSIONER CULPEPPER: well, he'll be subject 
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0 cross-examination. Okay. That will be fine. 

MS. Edmondson, do you have any questions of the 

Fitness? 

MS. EDMONDSON: If I m y ,  I would like to go 

lfter the -- 
COMMISSIONER CULPEPPER: That's fine. NO 

iroblem about that. Cross-examination -- 
US. EDMONOSON: ATLT, sorry. 

COMMISSIONER CULPEPPER: -- BellSouth? 
MR. TURNER: Thank you, Mr. Chairman. 

:ROSS-EXAMINATION BY MR. TURNER: 

!. Morning, Mr. O'Roark. 

L. Morning. 

!. I'd like to start our discussion by getting to 

:now dPi and you a little better. I believe you'll agree 

rith me that dPi is exclusively a prepaid provider? 

L.  That's correct. 

!. And for the most part, dPi's customers are what I 

elieve you describe in your summary as the working poor 

If the country? 

.. I'm sorry? 

For the most part, dPi customers are what you 

escribed in your summary as the working poor? 

That's correct. 
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Q. DPi is a reseller? 

A. That's correct. 

9. You'll agree with me that dPi does not actually 

Dwn or operate any telecommunications facilities in North 

Carolina? 

R. Well, to the extent that we do offer UNE-P 

services, we're considered to be facilities-based. Is 

that your question? . 
2 .  No. I'm asking you do you own and operate your 

3wn facilities in North Carolina? 

\. No. 

3. Go with us to page 2 of the direct testimony that 

iou just adopted. I'll be asking you about lines 13 

Lhrough 15. Tell me when you're ready. 

THE WITNESS: Chris, I'm not sure what I'm 

rupposed to be looking at here. 

MR. MALISH: He's asking you to look at the 

iirect testimony of Brian Bolinger. What was the page and 

line? 

NR. TURNER: It's page 2, lines 13 through 15. 

L. Okay. 

1. There it says dPi Teleconnect is a competitive 

iacilities-based telecommunications company, right? 

L .  Because we have a UNE-P relationship with 
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BellSouth or what's today considered a wholesale 

relationship with BellSouth. That's considered to be 

facilities-based. 

P .  That's what you mean by facilities-based there in 

your testimony, then? 

1. Yes. 

1.  You mentioned that -- in your summary that there 
sre nearly 6,000 payment locations for dPi nationwide. Do 

you remember that? 

4. Yes. 

2 .  Are those locations run by dPi employees or by 

third parties? 

4. Those are run by third parties. 

2.  Does dPi have any employees in North Carolina? 

1. No. 

1 .  When you and I last spoke during your deposition 

tn August, dPi was then owned by a publicly traded company 

:alled Rent-A-Center, do you remember that? 

L. Yes. 

1. And Rent-A-Center was a rent-to-own company? 

i .  Yes. 

!. And that rent-to-own company had owned dPi since 

lovember of 2007, right? . 

,. Correct. 
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Q. And at the time of your deposition, dPi was 

undergoing a change in ownership. 

ownership been finalized? 

A. No. 

Q. 

A. Yes. 

Q. 

you were responsible for being vice president of finance 

for dPi. Are you still today responsible for being vice 

president of finance for dPi? 

A. Yes. 

Q. 

the capacity of CEO for dPi? 

A. I'm acting CEO, CFO for dPi at the moment. yes. 

Q. 

little better, I want us to talk about the dispute before 

the Commission today, really the amounts at issue and the 

time frame involved. 

Has that change in 

So you're still owned by Rent-A-Center today? 

when w e  spoke during your deposition in August, 

And are you still responsible today for acting in 

Okay. NOW that we've gotten to know you and dPi a 

First, the dispute in general. Go with me to page 

I'll be asking about lines 31 3 of your direct testimony. 

through 33. Tell me when you're ready. 

A. Okay. I'm ready. 

Q. All right. We can agree, can't we, that this case 

involves cash back promotions that ATST North Carolina 

. 
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provided to its retail customers? 

A. Yes. 

Q. And in footnote 1 on page 3 of your direct 

testimony there, you identify the three cash back 

promotions that are at issue in this docket. 

about that term "cash back. 'I 

Let's talk 

. Under these promotions, if an AT6T end user 
qualified when she bought the services involved in one of 

these promotions, she received a coupon that she could 

redeem for a certain amount of cash. Can we agree to 

that? 

A. Okay. 

Q. And that's generally what we mean when we say 

"cash back" here, right? 

A. Okay. 

Q. Do you agree with that? 

A. Yes. 

Q. And during the time frame relevant to this 

proceeding, dPi bought the services that were involved in 

those cash back offerings from AT6T and it resold them to 

its own end users in North Carolina, right? 

1. Yes. 

3. All right. Go to page 4, lines 11 through 13. 

R. Okay. 
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Q. We can agree that dPi has asked AT6T North 

Carolina for promotional credits for these cash back 

promotions and that ATST has not given dPi the credits 

that it asked for that are in dispute in this proceeding, 

right? 

A. Correct. 

Q. So for example, if ATST'S retail offer said buy 

service A and get a coupon that you can redeem for a check 

in the amount of $50, if that's what had happened, then 

dPi is asking ATLT for bill credits to address that $50 

cash back aspect of the promotion, right? That's what 

we're arguing about? 

A. Yes. 

Q. All right. NOW, that we've sort of identified the 

dispute, let's talk about the amount in dispute and that 

should be easy. we can agree, can't we. that the total 

amount that dPi is seeking in this proceeding is $156,500? 

A.  Yes. 

P. All right. Now, let's talk about the time period. 

And, again, that should be pretty easy. Can we agree that 

the most recent bill period for which dPi is seeking cash 

back promotional credits here in North Carolina is June of 

07? 

Yes. 
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2. And the earliest bill period for which dPi is 

seeking cash back promotional credits in this docket is 

November of 2003, right? 

R.  Yes. 

2. So the time frame that we're talking about here is 

Erom November of 2003 through June of 2007, right? 

R. Right. 

1. Let's move to another topic. I want to talk a 

little bit about when and how dPi started applying for the 

aromotional credit requests that are at issue in this 

?roceeding. To get us started, let's go to your direct 

testimony at page 2, lines 6 through 9. Let me know when 

fou ' re there. 

1. yes. 

2 .  First of all, we can agree that you were not the 

?erson who took the lead in dealing with this dispute over 

xomotional credits since its inception, right? 

4. That's correct. 

I. That was Nr. Bolinger, right? 

4. Right. 

2.  . You also mention in that same line 8 a Steve 

iatson with Lost Key. Mr. Watson -- well, Lost Key was 

IPi's billing and collection agent for the promotions that 

ire at issue in this proceeding, correct? 
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larked? 

L. Correct. 

MR. TURNER: Mr. Chairman, I have an exhibit 

:hat I would like to mark for identification purposes at 

:his point. 

:'m going to ask permission to hand it to opposing counsel 

knd the court reporter. 

I may want to move it in at a later point. 

COMMISSIONER CULPEPPER: HOW do YOU Want it 

MR. TURNER: For now I'd like to mark it as, if 

.t -- if it suits you, as AThT's Cross-Exhibit 1. 
COMMISSIONER CULPEPPER: All right. I tell you 

rhat, let's identify -- identify the exhibit as O'Roark 

Iross-Examination Exhibit No. 1 if that's okay with you? 

MR. TURNER: Yes, sir. 

COMMISSIONER CULPEPPER: All right. Let the 

rxhibit be so identified. And if you want to pass it out, 

hat will be fine. 

(Whereupon, O'Roark Cross-Examination Exhibit 

NO. 1 was marked for identification.) 

'. Nr. O'Roark, tell me when you've had a chance to 

ook at that and when you're ready to begin. 

Go ahead. 

Can we agree that this is the contract between dPi 

nd its billing agent Lost Key Telecom, Inc.? 
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4. Yes. 

2. 

4ugust the -- the Znd, 2004, right? 
4. Correct. 

>. Flip to the last page. And we see that it was 

iigned by dPi's president and CEO on August the 23rd. 

!004? 

L.  Right. 

). Now, I understand that dPi's been unable to 

Broduce a copy of this that was signed by Lost Key, but 

based on your deposition testimony, we can agree, can't 

re, that this is the contract that Lost Key and dPi 

rperated under beginning in August of 2004? 

L .  Correct. 

!. One of the things that Lost Key, dPi's billing 

lgent, agreed to do under this contract is to submit 

iromotional credit requests and disputes to AT6T on behalf 

If dPi, right? 

,. Right. 

And the date on the front page of that contract is 

Go with us to page 3 of this contract. It's not 

umbered, but it's the third page in. We'll be looking 

nder 'Current Promotional and Dispute Fees." It's about 

third of the way from the top. Tell me when you're 

eady . 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

0- 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

0 24 

70 

R. I see it. 

P. Does that accurately depict the amounts that dPi 

agreed to pay Lost Key for submitting credit requests and 

disputes on a going-forward basis from July 1st. 2004? 

R. Yes. 

2. 

zontract is to develop a strategy to send all back-data 

€or requests and disputes from 2000 to 2004 to AThT on 

Dehalf of dPi, right? 

4. Correct. 

>. And if you're still there on page 3, go down one 

leading, "Back Promotional Dispute Fees." Do you see 

that? 

4. Yes. 

1 .  

:he amount for back promotional credits as it did for 

going-forward promotional credits? 

i .  Ten percent. 

2.. At the time it was the five percent going-forward, 

right? 

L.  It says duration agreement will be 10 percent of 

romotions and disputes paid. 

!. I'm sorry. I didn't ask my question clearly. At 

.he time you entered the contract for promotional disputes 

Another thing that Lost Key agreed to do in this 

Canwe agree that dPi agreed to pay Lost Key twice 
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submitted on a going-forward basis, dPi agreed to pay five 

percent, right? 

R. 2004, five percent: 2005, five percent; 2006, 

three percent. 

2. And for backward disputes it was 10 percent, 

right? 

h. Ten percent, yes, backwards, yes. 

2. Parking back to your deposition in August, can we 

ngree that as of the date this contract was entered into, 

1Pi had not submitted any cash back promotional credit 

requests to ATCT North Carolina? 

4. Prior to entering into this agreement with Lost 

Xey? 

2. That's my question. 

4. That's correct. 

2. So just to clarify for the record, as of August 

Ind, 2004, dPi had not submitted any promotional credit 

requests to AThT North Carolina? 

4. Correct. 

I .  And in this August of 2004 time frame, AThT 

ipecifically told dPi -- I'm sorry, AT&T specifically told 

,ost Key that these cash back promotions were not 

tvailable for resale, right? 

L. I'm sorry, would you ask that again? 
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igree that AThT specifically told Lost Key that cash back 

nmnotions were not available for resale? 

L. I don't know what AThT told Lost Key. 

MR. MALISH: We're willing to stipulate that. 

MR. TURNER:. Thank you. That makes it much ' 

:asier. 

!. Can we also agree that A -- that Lost Key did not 
;ubmit any requests for promotional credits to AThT North 

:arolina on behalf of dPi until December of 2005? 

MR. MALISH: We can stipulate to that for cash 

Mcks. 

THE WITNESS: Yes. 

. MR. TURNER: For the cash backs that are 

.nvolved in this docket? 

MR. MALISH: Right. 

MR. TURNER: That's acceptable to us if it's 

cceptable to the Chair. 

COMMISSIONER CULPEPPER: Well, if it's 

cceptable to you and it y'all's case. 

MR. TURNER: Thank you. 

COMMISSIONER CULPEPPER: I understand what -- 
here have been two stipulations that have been entered 

nto and they're a part of the record. 
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2. 

instructed Lost Key to get the cash back promotions 

submitted in North Carolina "because it would be worth a 

ton of cash to both of us"? 

And can we agree that in June of 2005 dPi 

MR. MALISH: We'll stipulate to that, too. 

MR. TURNER: That's fine. 

2 -  All right. Now, let's talk about what happened 

ghen dPi first asked ATST for these credits. Once Lost 

Cey actually began submitting these cash back promotional 

:redit requests to AThT North Carolina, AThT North 

:arolina did not pay those requests, correct? 

1. That's correct. 

a .  
STST'S denial, ATST'S decision not to pay those requests 

#as in 2007,  correct? 

5 .  I heard you say that and -- in your opening 
statement. I don't -- I don't have that date in front of 
ne. I don't know. 

And the first time that AT -- that dPi disputed 

MR. MALISH: Yeah, we can stipulate to that, 

:oo . 
MR. TURNER: 1'11,accept the stipulation, 

Ir. Chairman. I would also ask that under the rules of 

:ivil procedure, dPi Teleconnect's First Supplemental 

lesponse to A T ~ T  North Carolina's Second Set of 
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nterrogatories be submitted as an exhibit to the -- to 
.he testimony here. 

MR. MALISH: No objection. 

COMMISSIONER CULPEPPER: All right. Well, let's 

dentify it. Tell me again what it is. 

KR. TURNER: Yes, sir. This is dPi 

eleconnect's First Supplemental Response to AT6T North 

arolina's Second Set of Interrogatories in this docket. 

nd I can present a copy to the court reporter, the 

ommissioners and opposing counsel. 

COMMISSIONER CULPEPPER: All right. Well, for 

urposes of this proceeding, we.'re going to identify that 

s AT6T Hearing Exhibit No. 1. 

(Whereupon, AT&T Hearing Exhibit No. 1 was 

marked for identification.) 

And if you'll get a copy of that to the court 

eporter . 
MR. TURNER: Yes, sir. 

COMMISSIONER CULPEPPER: And of course Mr. 

dish needs a copy of that. And Ms. Edmondson, excuse 

3 .  

Last question before I move to another point, 

s .  O'Roark. In light of the timing we just discussed, 

in you tell us this: Does dPi have any of the actual 
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service orders that it submitted to then BellSouth that 

are associated with the cash back promotional credits it 

seeks in this docket? 

A.  I don't believe so. I don't think we keep those. 

HR. TURNER: Did you get that? 

2. Mr. O'Roark, I'm going to ask you to speak up just 

a little bit to help the court reporter out some. 

Now, let's move to another topic. 

COMMISSIONER CULPEPPER: All right. Before you 

io that, nr. Turner, this would be a good time for us to 

take a 10-minute morning break, so we're going to take 

that break and we'll resume in about 20 minutes till the 

lour of 12. Stand in recess. 

.[RECESS - 1 1 ~ 2 7  A.M. TO 11:40 A.M.] 

COMMISSIONER CULPEPPER: All right. Let's go 

lack on the record. Mr. Turner, before you resume your 

:ross-examination, let me go ahead and reflect for the 

record that there has now been filed in this docket a 

Filing entitled "dPi Teleconnect's Response to AThT North 

:arolina's Motion to Compel." And indicates that a copy 

If that has been served on AT&T by hand delivery. 

And I just suggest that that's the document that 

V. Malish referred to earlier today in our prior 

liscussions. And it would appear to be that perhaps -- of 
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:ourse I'm not going to tell you how to try your case -- 
:hat AThT may wish to file a reply to that response, and 

:hen that should tee the issue up for a ruling sometime 

iubsequent to -- to this hearing. So I'll just note all 

If that for the record: 

With that having been noted, Mr. Turner, you may 

'esume your cross-examination. 

MFt .  TURNER: Thank you. 

!. Mr. O'Roark, now that we're back on the record, 

.uring your summary I believe you stated that -- well, let 
ie ask you this: You don't have a written copy of the 

ummary you delivered, do you? 

.. A written copy of the summary? 

'. Yes, sir. When you gave your summary of your 

estimony, it looked to me like you were just  giving it 

ithout reading any document. Was that accurate? You 

on't have a copy of what you were reading from or 

nything? 

I wasn't reading. 

Okay. So there's no document that has your 

ummary written out, right? 

NO. 

Okay. I believe I heard you say in your summary 

hat dPi serves a prepaid niche that is not served by 
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BellSouth. Did I hear that right? 

A. I don't have it in front of me. 

Q. 

A. Haven't conmtitted to memory. 

Q. Does that sound accurate, though? Will you agree 

with me that dPi serves a prepaid niche that is not served 

by BellSouth? 

A. BellSouth's a postpaid provider, correct? Are you 

-- are you in the prepaid business? I don't -- I'm not 
familiar with every aspect of your business. 

prepaid services? 

well, do you remember saying that or does that -- 

Do you offer 

COMMISSIONER CULPEPPER: Okay. Now. 

Mr. O'Roark, you're here to answer his questions. If you 

don't know the answer, the answer is I don't know. 

A. I don't know. 

COMMISSIONER CULPEPPER: Okay. 

A. I don t know about BellSouth. 

COMMISSIONER CULPEPPER: Ask him another 

question. 

THE WITNESS: Okay. 

3. Now,  you're aware from having read the testimony 

of ATLT's witnesses that ATLT views its decision not to 

nake these promotions that are issue in this docket 

wailable for resale as a reasonable and nondiscriminatory 
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restriction on resale? You're aware that's AT6T'S 

qsition, right? 

4. Yes. 

MR. TURNER: In that context, I'd like to ask 

the Chair if I may present AT -- or mark for 
identification O'Roark Cross-Examination Exhibit No. 2. 

COMMISSIONER CULPEPPER: All right, sir. Let 

the exhibit be so identified. 

(whereupon, O'Roark Cross-Examination Exhibit 

No. 2 was marked for identification.) 

MR. MALISH: Was not the response to the 

interrogatories exhibit -- Cross-Examination Exhibit No. 
t ?  

MR. TURNER: No. 

COMMISSIONER CULPEPPER: That was 

:ross-Examination Exhibit No. 1. This is 

:ross-Examination Exhibit NO. 2, whatever it is. 

MR. TURNER: Yes, sir. 

COMMISSIONER CULPEPPER: Can you identify it? 

MR. TURNER: Yes, sir. I have not identified it 

ret. Hr. Chairman, I have O'Roark Exhibit 1 was his 

:estimony -- his exhibit to his direct testimony. 
I'Roark Cross-Examination Exhibit No. 1 as the contract. 

I have 

have AT6T hearing -- I'm sorry, AT6T Hearing Exhibit NO. 
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1 being the supplemental discovery. 

MR. WISH: Oh, okay. 

COMMISSIONER CULPEPPER: That's correct. And 

IOW we're talking about O'Roark Cross-Examination Exhibit 

vo. 2, which is what, Mr. Turner? 

MR. TURNER: Yes, sir. This is a page from 

1Pi's website that sets forth pricing information for its 

services here in North Carolina. 

COMMISSIONER CULPEPPER: All right. Let the 

locument be identified as previously stated. 

>. Tell me when you're ready, Mr. O'Roark. 

4. Okay. 

2 .  Mr. O'Roark, at the bottom of this document there 

Is an indication that this comes from the dPi website and 

#as printed on November the loth, 2009, two days ago, 

right? 

L. Okay. 

i .  I'm sorry, MI. O'Roark, I didn't hear your answer. 

L. Yes, that's what it says. 

1 .  On the first page of the document, at the top 

.eft, this is a quote for basic service for dPi. Could 

IOU give us the price that appears for dPi's basic service 

.here? 

m. MALISH: Excuse me for a moment. I 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

7 

8 

9 

10 

11 

12 

0 l3 
14 

15 

16 

17 

$8 

19 

20 

21 

22 

23 

24 0 

80 

understand that the Commission is -- sort of allows broad 

cross-examination, but I -- you know, in the interest of 

conserving time, I would move to object to this line of 

questioning as irrelevant. 

Again, they're going into the pricing that dPi 

has with its retail customers and.1 don't see how that 

zould possibly be related to the basic question of whether 

\TCT is obligated to provide the offers that it makes 

nvailable at retail to resellers like -- like dPi. It's 

just -- it's just inquiring about matters that -- entirely 
axtraneous to that decision. 

COMMISSIONER CULPEPPER: All right. Well, I'm 

joing to overrule your objection, Mr. Malish. You may 

?roceed. 

2. Mr. O'Roark, on page 1 at the top left under 

'Quote," tell us the price for basic service that is 

poted there. 

i .  You want me to read fxom this thing you've handed 

ne? Basic Total 39.99, is that what you want me to read? 

2 .  I'm asking you the price that's indicated on this 

?xhibit for the basic service that dPi provides in North 

:arolina. What is it? 

L.  It says Basic Total, 39.99. 

!. Go with me to page 3 of the document. This is an 
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order summary that is, again. taken from the dPi website. 

If you look at the top right corner, you'll see that ZIP 

code there. 

A. Uh-huh. 

P; Will you accept subject to check that that is a 

ZIP code for Charlotte, North Carolina? 

A. 28202? 

2. Yes, sir. 

R. If you say so. Okay. 

2. In the middle of the page under product name, 

there is a chart that goes from month one to month nine. 

30 you see that? 

9 i Yes. 

2. As I read this chart, the -- today the total 
mount that a dPi end user pays for basic service in North 

:arolina is $55.60 in month one; is that correct? 

i. That's what it says. 

2. Well, Hr. O'Roark, you're the CEO of this company. 

C asked you these questions in your deposition in August. 

Cs that an accurate number or not? 

L .  I don't have my product catalog in front of me. I 

lon't have access to that database from this desk and we 

Lave -- we operate in 30-plus states. We have different 

irices, different products for every ILEC in every state. 
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2. 

the stand today that the information set forth on dPi's 

debsite.in that exhibit is inaccurate? 

R. I don't have any reason to believe it's not 

accurate. 

2. Go with us to month two and tell us the price that 

jpi's end user pays for basic service in North Carolina in 

nonth two. 

4. This says the same 39.99. 

2. Look at the product name under total where you 

just said on month one the total was 55.60. 

:otal for month two? 

4.  The total amount for all of the abov'e, 64.56, 

including taxes, fees, surcharges and all of the other. 

2. Including an A.A.M. fee, correct, of $3 -- $5? 

1. Right. 

j. Including a dPi Club Program of $3, right? 

L. Correct. 

k. What's the total amount that the dPi end user in 

Iorth Carolina pays in month three for basic service? 

L .  39.99. 

). The total amount -- 

Do you have any reason to believe sitting here on 

What's the 

L .  The total for all of the above -- 

t .  Yeah. 
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A.  -- 54.56. 
MR. TURNER: Mr. Chairman, may I have one moment 

to confer with coLcounsel? 

COMMISSIONER CULPEPPER: Certainly. 

(Brief pause.) 

2. Mr. O'Roark, those total numbers for month three 

and beyond, we can agree that those numbers assume that 

dPi's end user pays on a timely basis, correct? 

R. That's right. There's a prompt pay discount. 

2. 

Dasis in month three forward, how much gets added to their 

Dill? 

4. Well, they wouldn't qualify for the prompt pay 

iiscount if they didn't pay promptly, right, so it's $10. 

And if the dPi end user does not pay on a timely 

3 -  $10 additional. Are there any late fees that 

rould apply as well? 

I .  There may be. Late fees vary by state by ILEC. I 

rould have to look that up. 

>. Is it fair and accurate to say that essentially 

!very single one of dPi's new customers is someone who was 

lormerly a customer of ATLT or another provider and who 

.eft after getting into trouble over their phone bill? 

L. Is it -- is it true that every customer of ours 
ias formerly your customer or someone else's customer who 
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left after getting in trouble over not paying their bill? 

Q. Is it fair and accurate to say that essentially 

every single one of dPi's new customers is someone who was 

formerly'a customer of AT&T or another provider and who 

left after getting into trouble over their phone bill? 

R. A lot of -- yeah. I mean, a lot of our customers 

that would be true about, yes. Not 100 percent, but, 

yeah, that would be true about a large percentage of our 

xstomers, yes. 

2. I believe the phrase you used in your prefiled 

testimony in Georgia was "essent'ially every single one. I' 

Ioes that fefresh your recollection? 

4. That's the testimony that Brian Bolinger gave that 

['ve adopted, is that what you're quoting? Yes. Okay. 

2. Does it refresh your recollection? 

i. Okay. 

2 .  That's a yes? 

4. Yes. 

1. Let's move to the next topic. Let's talk about 

:he number of customers dPi serves in North Carolina. The 

~romotions at issue go back to late 2003, right? 

L. Right. 

!. Can we agree that in September 2003 dPi served 

1,896 customers in North Carolina? 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

4 

5 

6 

7 

a 
9 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

85 

4. September of 2003 dPi had 2,896 customers in North 

Zarolina. 

1. How many in June of 20091 

L. 3,966 as of June 2009. 

). 

t going-forward basis in June 2007, right? 

L. correct. 

1 .  How many customers did dP have -- dPi have in 
rune 2007? 

i .  5,139 customers in North Carolina as of June 2007. 

And ATLT began giving cash back credit requests on 

MR. TURNER: m.. Chairman, I would like to mark 

IS O'Roark Cross-Examination Exhibit No. 3 a chart 

lepicting the numbers we just described and ask that it be 

landed out by my colleague to the witness, his counsel and 

.he Commission and other attorneys. 

COMMISSIONER CULPEPPER: All right. Let the 

locument be so identified. Get a copy to the court 

eporter, please. 

(Whereupon, O'Roark Cross-Examination Exhibit 

No. 3 was marked for identification.) 

MT. O'Roark, the midpoint on that chart is June of 

007, right? 

Yes. 

So from September of '03 through June of '07 when 

NORTH CAROLINA UTILITIES COMMISSION 



1 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

86 

AT&T was not providing cash back credits to dPi, the 

number of customers in North Carolina increased from 2,896 

to 5,139, right? 

A. Right. 

2. 

credit requests to dPi in North Carolina, your number of 

customers in North Carolina dropped from 5,139 to 3,966 in 

And from the time that AThT began giving these 

June of 2009, correct? 

A. correct. 

P. Now, let's talk about the amounts that dPi is 

seeking in this docket. 

promotion provided its retail customer a coupon that could 

be redeemed for a $50 cash back check, okay? 

A. Okay. 

2. If that is the request at issue in this docket, is 

dPi asking the Commission to order BellSouth or AT&T to 

pay $50 in credits or $50 less the promotional discount 

and credits? 

R : I believe that we've asked for $50, right? 

1. I'm asking you, sir. 

R. 

',ut I believe it's based on $50. 

I want you to assume that ATST'S 

I'd have to go back and revisit the calculation. 

MR. TURNER: M r .  Chairman, I have a four-page 

!xhibit that I'd like to walk through in hypothetical form 
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rith the witness. And I'd like that -- to ask that it be 

narked as O'Roark Cross-Examination Exhibit No. 4. 

COMMISSIONER CULPEPPER: All right. Let the 

iocument be so identified. 

(Whereupon, O'Roark Cross-Examination Exhibit 

No. 4 was marked for identification.) 

Would you tell us again what this document is? 

MR. TURNER: Yes, sir. The first page is titled 

'Telecommunications Service A Retail Price of $75." 

lr. Chairman, what I intend to do is walk through the 

locument and compare a price reduction to a cash back and 

iee the dollar amounts that would be at issue there. 

COMMISSIONER CULPEPPER: All right. Well, let's 

et the exhibit be identified as O'Roark Cross-Examination 

:xhibit No. 4. 

1. Tell me when you've had a chance to look through 

hat, Mr. O'Roark, and are ready for me to ask you 

uestions . 
I've looked at it. 

In order to explore dPi's position that it's 

ntitled to a credit for the full face value of a 

romotional offering, I want you to assume, as depicted on 

age 1 here, that AT6T has a retail telecommunications 

ervice A that has a retail price of $75. I also want you 
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to assume that the residential resale discount in North 

Carolina is 21.5 percent. Will you assume that with me? 

A.  Sure. 

P. Now, if A -- if dPi purchases service A for 

resale, we can agree, can't we, that dPi would pay ATST 

the $58.88 price that's set out on the last line of page 1 

of Exhibit 4? 

R. Hypothetically, yes. 

2. That's simply the $75 retail price less 

21-and-a-half percent resale discount, right? 

4. Right. 

2. Now, you've testified that the net effect of a 

:ash back promotion is to reduce the retail price that 

ITST'S customers are paying for telephone service, right? 

Lnd if you want to look at your rebuttal, page 3, lines 1 

rhrough 2, it could refresh your memory. 

L .  You giving $50 to your customer reduces the price 

:hat your customer pays, is that your question? 

2. wy -- 
L. Yes, it does. Yes, it does. 

!. So let's assume that -A I said 50. I want you > 

lo 25. Let's assume that there's a $25 price reduction. 

ad let's assume that instead of taking the form of a cash 

lack offer, ATLT simply decides to reduce its price for 
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Telecommunication Service, here A, by $25. Will you make 

that assumption with me? 

A. Okay. . 

P. Go to page 2 of Exhibit 4. We see a retail price 

of $50 there, right? 

R. Uh-huh. 

2. That's a yes? 

R. Yes. 

2. And that is $25 less than the price on page 1, 

right? 

4. Right. 

2 .  If dPi purchased this service now with a $50 

retail price, it would pay the 39.25 depicted at the 

Dottom of Exhibit 2, right? 

4. Right. 

2 .  NOW, flip to page 3. When the price of the 

service was $75 dPi paid to resell the service, it paid 

j8.88, right? 

i. Correct. 

> -  And after the $25 reduction of the face value of 

:he price,.dPi paid 39.25, right? 

L. That's right. 

B .  That's a difference of 19.63, right? 

L .  That's right. 
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1 .  

mice reduction for dPi of 19.63, correct? 

L.  Correct. 

1. And you agree that if that's the way that this was 

.aid out, the 19.63 would be the difference that dpi was 

mtitled to, correct? 

L.  

19.25 is 19.63, yes, I agree. 

1 .  That's not quite what I asked, I'll clarify. 

L. Okay. 

1. 

irom $75 to $50, that would inure to a benefit of $19.63 

:o dPi? 

.9.63 price reduction, isn't it? 

L.  Yes. yes. 

1 .  Let me ask you -- 
i .  If you reduce the retail price, yes, that's 

So a retail price reduction of $25 resulted in a 

Do I agree that the difference between 58.88 and 

Do you agree that if AT6T reduced its retail price 

It's not a $25 price reduction for dPi, it's a 

:orrect. 

I -  

mly entitled to 19.63, haw is it that you claim to be 

mtitled to more than that when the reduction takes the 

i o n  of a cash back offer as opposed to a retail price 

'educt ion? 

L .  

If when we reduce our resale price by $25 you're 

Well, my understanding is that the law is and that 
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Dur interconnection agreement is that any promotion you 

m k e  available to your customer you have to make available 

to my -- to my customer. 
you through the CLEC sales channel, you can't treat that 

zustomer different than you treat a customer who comes to 

you through your direct sales channel. So that when -- if 
you give $25 to a customer that comes to you through your 

iirect channel, that you're obligated by contract and by 

Law to give that same $25 to the customer that comes to 

fou through the CLEC sales channel. 

And that if a customer comes to 

So, you know, that's my understanding of it. If 

C'm -- I guess the Commission will decide what the actual 
rule is, but, you know, we've -- we've asserted what we 
Jelieve to be the law and what we believe to be your 

:ontractual obligation, that any promotion you make 

rvailable to your customer, you're obligated to make 

ivailable to my customer. If you give your customer $25, 

rou're obligated to give that same $25 to my customer. 

You know, it's -- they're -- they're both 
LellSouth customers. They just come through different 

tales channels. They're still both BellSouth customers. 

io we understood that the rule was that any promotion you 

lade available to your customer you had to make available 

.o my customer. You couldn't treat the two customers 
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differently just because one came through the CLEC sales 

channel and one came through your direct sales channel, 

that you had to treat them both the same; and that if you 

didn't do that, that was -- that was unfair and that that 
Yasn't the rule. So that's part of what, I guess, is . 
going to be decided. 

1.  Yes, your understanding of the law. I take it 

that you rely in part on the Sanford decision in 

jetermining whether it complies with the law or not? . 

k. I ihink the Sanford decision -- in my mind the 
inly -- the significance of the Sanford decision was 'that 

it says that any promotion that tends to reduce the retail 

?rice paid had to be passed through, had to be made 

ivailable to the CLEC. That didn't deal -- my 
inderstanding was -- and I'm not a lawyer, but my 
inderstanding was it didn't deal with this specific cash 

lack, but it just dealt with general principle that if a 

:etail promotion had the effect of -- tended to have the 
iffect of reducing the price that a customer paid, that 

:hat retail promotion had to be made available to the 

:LEC. 

And the only other significance was that for some 

'eason you began issuing credits to CLECs about the same 

. h e  that that ruling came down. So -- but you never went 
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lack and corrected the prior, so... 

MR. TURNER: Mr. Chairman, I would like to 

sxplore that a bit. And what I'd like to propose is that 

use the blackboard and ask my colleague, MS. Phillips, 

o copy what I'm putting on that blackboard. We'll 

'robably make it a --.move to make it a hearing exhibit at 

he end so that the transcript can reflect what's on that 

oard . 
COMMISSIONER CULPEPPER: That will be fine. Go 

ight ahead. 

See if we can make the hypothetical jibe with the 

anford decision. Let's assume that the retail price is 

120. Assume that the coupon involved is $100. And to 

ake the math the same as the Fourth Circuit made it, 

et's assume that the discount, resale discount, is 

0 percent, right? If you take the service of 120, you'll 

gree with me that 20 percent of 120 is 24, right? 

Uh-huh. 

And that leaves -- if the CLEC bought the $120 
ervice at a 20 percent discount, it would pay $96 for the 

xvice, correct? 

Uh-huh. 

Take the coupon. Coupon has a face value of $100, 

ight? You've got to say yes or -- 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

0 l3 

1 4  

15 

16 

17 

18 

1 9  

20 

21 

22 

23 

94 

A. Oh, I'm sorry. Yes. Sorry. 

P. That's all right. And if you take 20 percent 

discount off the coupon, you come up with 80,  right? 

R. Uh-huh. 

3. Well -- so if AT6T charged dPi $96 for the 

service, then credited it $80, how much does dPi end up 

paying for the service? 

9. 16, right. 

2-  

Eront of you? 

\. No. 

Do'you have a copy of the Sanford decision in 

COMMISSIONER CULPEPPER: He doesn't have a copy 

)f it, Nr. Turner. 

MR. TURNER: Oh, I'm sorry. I didn't hear him. 

C'm trying to think of the least painful way to do this. 

COMMISSIONER CULPEPPER: That's all right. 

MR. TURNER: Nr. Chairman -- and I'm going to 

tsk counsel to agree to this so we can speed the process 

ip -- what I would like to do is to read into the record a 

baragraph from the Sanford decision to show how it applies 

:o this. 

COMMISSIONER CULPEPPER: Do you have a copy of 

.he Sanford excision -- decision that you want to present 

.o the witness? 
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MR. TURNER: I don't have it -- I have one copy, 
Your Honor, and that's the problem. 

COMMISSIONER CULPEPPER: You have one copy of 

it, okay. Well -- 
MR. MALISH: I don't have -- I don't have an 

objection to him reading it into the record. I don't have 

an objection to him putting a copy in and he'll just add 

it -- you know, actually give the court reporter -- 
COMMISSIONER CULPEPPER: Well, I -- 
MR. W I S E :  -- a hard copy later. I mean, this 

iecision -- excuse me, the decision speaks for itself. 

COMMISSIONER CULPEPPER: I understand that, 

Yr. Malish. I understand that. So I tell you what, let's 

-- let's do it this way. Mr. Turner, you hand Mr. O'Roark 

3 copy of the Sanford decision and you ask him to read 

into the record whatever part of that decision you would 

Like for him to do so. 

MR. TURNER: Yes, sir. 

2. Mr. O'Roark, just to save time, I would like you 

co read from "suppose" down to this 20 percent number 

iere . 
4. Subbose -- "Suppose BellSouth offers its 
mbscribers residential telephone service for $20 a month. 

Lssuming a 20 percent discount for avoided cost, see Local 
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:ompetition Order PP [sic] 931-33. BellSouth must resell 

this service to competitive LECs for $16 per month, 

enabling the competitive LEC to compete with BellSouth's 

$20 retail fee. Now suppose that BellSouth offers its 

subscribers telephone service for 120 a month, but sends 

the customer a coupon for a monthly rebate for $100. 

4ccording to the North Carolina Commission's orders, the 

appropriate wholesale rate is still $16, because that is 

the net price paid by the retail customer ($20) less the 

aholesale discount. 

iowever, the appropriate resale rate" -- 
2. That's fine. 

P. -- "the appropriate wholesale rate would be $96, 
the nominal rate of 120, less the 20 percent discount for 

b 4 5 1  avoided cost." 

According to BellSouth's position, 

COMMISSIONER CULPEPPER: All right. Stop right 

:here, Mr. O'Roark. Do you wish him to read any more of 

:he -- 
MR. TURNER: No. 

COMUISSIONER CULPEPPER: -- of the decision? 
L11 right. Thank you, Mr. O'Roark. 

2 .  MI-. O'Roark -- 
COMMISSIONER CULPEPPER: Ask him another 

pestion now. 
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MR. TURNER: Yes, sir. 

Mr. O'Roark, we can agree that in that passage the 

iurth Circuit said that if you had a $120 retail price 

Id a $100 coupon, the appropriate price that a reseller 

,ould pay is 16, correct? 

According to the North Carolina Commission orders, 

e appropriate rate is still $16, yes, that's what it 

In our hypothetical here when we took the coupon 

d discounted it by the percentage that is there in that 

der, we came to $16, didn't we? 

Yes. 

If we gave the full value of the coupon, we'd come 

with a negativc four, wouldn't we? 

Right. 

And that's not the number that's in that Sanford 

cision -- 
No, it's not. 

-- is it? 
Could I have the decision back, please? 

Yes. 

MR. TURNER: Mr. Chairman, may I give a copy of 

. Phillips' notes on the board to opposing counsel so he 
1 agree that it's an accurate depiction of what was on 
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:he blackboard? 

COMMISSIONER CULPEPPER: You can do that. Do 

rou want to mark it as an exhibit? 

MR. TURNER: Yes, sir. I'd like -- thank you. 
:'d like to mark it as O'Roark Cross-Examination Exhibit 

IO. 5 .  

COMMISSIONER CULPEPPER: All right. Let it be 

,o identified. 

(Whereupon, 0'Roark.Cross-Examination Exhibit 

No. 5 was marked for identification.) 

And state again for the record what O'Roark 

ross-Examination Exhibit NO. 5 is. 

MR. TURNER: Yes, sir. It is the -- it is a 
opy of the information that I was using on the blackboard 

8 I was cross-examining Mr. O'Roark on the Sanford 

ecision. 

COMMISSIONER CULPEPPER: All right. Why don't 

ou present that to the witness and ask him if that's not 

rue. 

MR. TURNER: Yes, sir. 

Ur. O'Roark, do you have in front of you O'Roark 

ross-Examination Exhibit No. 5? 

Yes. 

Is that a fair and accurate depiction of what is 
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on the blackboard that I used as I was asking you 

questions about the Sanford decision? 

A. Yes, it is. 

Q. 

A. 

Just a few housekeeping matters and I'll be done. 

I remind you that I said I didn't know the amount 

that was used in coming up with the 156. 

go back and revisit that calculation. 

Q. Mr. O'Roark, can we agree that your personal 

involvement with the disputes before the Commission was 

limited to communications with Brian Bolinger and 

communications with Steve Watson? 

A. Yes. 

Q. Can we agree you have no personal involvement in 

the process by which the interconnection agreements were 

entered into between dPi and AThT? 

A. Yes. 

P. You did not prepare Exhibit 1 to your direct 

testimony, did you? 

I would have to 

A. NO. 

P. You were not involved in the preparation of 

Exhibit 1 to your direct testimony, were you? 

R. No. 

2. Go to your direct, page 4. -- 4, line 22. I'll 

ask you about that through page 5, line 3. Tell me when 
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'ou're ready. 

/. Okay. 

1. That. testimony addresses conversations with AT&T 

mployee Pam Tipton, correct? 

Yes, it does. 

You did not speak with MS. Tipton, did you? 

No, I did not. 

Mr. Bolinger spoke with Ms. Tipton, didn't he? 

Yes, he did. ' 

You were not there when Mr. Bolinger and Ms. 

ipton spoke, were you? 

NO, 1 was not. 

. ' And you have no personal knowledge of anything 

hat was said between M r .  Bolinger and Ms. Tipton, do you? 

No, I don't. 

MR. TURNER: Mr. Chairman, I have a brief 

>tion. Rule 602 of the North Carolina Rules of Evidence 

2quires a witness to have personal knowledge, and Rule 

15 provides that there are multiple layers of hearsay in 

document, each has to meet an exception. And I will 

mcede that the statement by Ns. Tipton meets a hearsay 

rception. However, there's an additional layer of 

!arsay here, that is that Mr. Bolinger told Mr. O'Roark 

iat happened. Hr. O'Roark was not there. This is a 
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lirect statement by an ATLT employee that we cannot have 

m y  way to cross-examine him on or explore. 

itrike that portion of his testimony. 

I'd ask to 

COMMISSIONER CULPEPPER: Motion denied. 

MR. TURNER: Thank you, Mr. Chairman. I have 

iothing further. 

COMMISSIONER CULPEPPER: All right. Ms. 

ldmondson, do you have questions of the witness, 

:ross-examination? 

MS. EDMONDSON: I do have a few questions. 

!ROSS-EXAMINATION BY MS. EDMONDSON: 

!. Mr. O'Roark, what does LCCW stand for? 

/. It's the -- and on the exact LCCW line cost, it's 
lasically the waiver of the non-recurring charges 

.ssociated with activating a new customer. 

1. And are those waived for customers in North 

arolina currently? 

,. Currently they are, yes. And BellSouth, yes. 

Okay. Looking at O'Roark Cross-Examination 2, do 

ou have that before you? 

Remind me of which one -- 
That was the printout from, I believe, the dPi 

ebsite. 

The website -- 
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Q. Yes. 

A. -- yes. 
Q. 

whoever printed this out did not indicate they were 

eligible for either Lifeline or Link-Up? 

A. 

customer, I don't believe we -- well, I'm certain it's not 

because if it were you would see Lifeline credits on here 

and you don't. 

2. And I'm on the second page of this exhibit, it -- 
at the -- toward the bottom it says Lifeline credit of 

13.50 and a Link-Up America credit of $30? 

4. Right. If a customer is Lifeline eligible, we 

?ass through 100 percent of the credit that we receive 

Erom USAC to that customer and then that -- and in this 
:ase the website is representing that that's 13.50 

recurring and $30 non-recurring one-time Link-Up credit. 

1. And so the one -- the Link-Up credit would come 
)ut the first month; is that correct? 

L. That's right. 

!. And then the Lifeline credit would come out each 

ionth? 

Is it correct -- is this indicating that the -- 

Right. This -- this is not a Lifeline or Link-Up 

1. Monthly, right. 

!. And that would be reflected in the bottom line? 
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'here may be some variation for -- 
L .  That's right. 

1 .  -- taxes -- 
L. That's exactly right, yes. 

). Okay. And you testified that about 70 percent of 

rour customers are Lifeline customers are in -- 
L .  Yes, ma'am. 

!. -- over -- over your entire area? 
L. Over our entire customer base, about 70 percent 

ire Lifeline. 

!. 

ifeline and Link-Up in North Carolina? 

i. Yes, we do. 

!. How is it determined these customers qualify for 

.hese programs? 

L.  The customer certifies to dPi that they are 

ligible for Lifeline and they sign a self-certification 

o m  and then depending upon the various state rules and 

SAC rules, we may or may not require supporting 

ocumentation. 

And does dPi have customers participating in 

And you said USAC. Is that Universal Service 

dministrative Company? 

Universal Service Administration Company -- 
Corporation, corporation. 
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A. -- yeah, I think it is. USAC. Corporation, USAC, 

yes. 

Q. 'All right. And do -- does dPi receive support 
from the low-income program of US=? 

A. Low income, yes. 

Q. And do y'all apply monthly for that support? 

A.  Right. We file a 497, I believe it is, with them 

on a monthly basis, right. 

Q. All right. 

amount of the savings to your customers? 

A. We're obligated to do that by law, yes. 

2. Okay. All right. And you currently waive the 

line connection cost for all customers regardless of being 

Lifelinehink-Up or just anyone? 

R. 

activation fee, which we receive $30 from USAC for that 

activation fee. For a non-Lifeline customer, we defer 

And you -- do you pass the entire 

well, what we currently do is we have a $60 

that activation fee and collect it over a period of months 

into the future. 

2. 

I'Roark Cross-Exhibit 2 -- and we determined this was for 

;omone who is not Lifeline or Link-Up -- seeing the 
service activation charge is $60 -- 
i. $60, right. 

Okay. So if I'm looking on the third page of 
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Q. -- and then a payment deferral of 69 -- 
A. . 69.68. 

Q. 

R. So we offer a payment deferral and then we -- and 
then we collect that payment deferral into the future. If 

3 customer leaves prior to the end of the deferral period, 

is -- -- 

de charge them for the balance of that. 

2. 

reflected as a portion of that 69 payment deferral? 

L. Not -- not specifically. I mean, it's not 

Specifically associated with the activation, it"s just a 

>ament deferral option that we offer to our customer. 

1 .  So how is that waiver reflected in this month one? 

lecause right now it looks like -- 
L .  Well, this is not a Lifeline -- this is a 
ion-Lifeline customer, right, so we're charging them the 

'ull $60 service activation fee and then we're offering 

hem a payment deferral option of 69.68, which they can 

say, I believe, over some period -- I'd have to get you 

he specifics on that, but some period of months into the 

uture. 

And is that $60 service activation charge 

But you said that you waive the LCC -- you pass 
hrough the LCCW waiver to your customers; is that 

orrect? 
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A. To a Lifeline customer, yes, we do. So if this 

were a Lifeline customer, we would have passed through 

both the 13.50 and the $30. 

P. But you also waive that for other customers as 

well? 

R. We don't waive it. We don't waive it for a 

non-Lifeline customer. We don't -- we offer this payment 
deferral option. 

2. 

4. Yes. 

2.  

ieposition, you testified, I believe, that you passed 

through the -- this line waiver charge -- 
4. Yes. 

2. -- to your customers. Can you explain that a 

tittle further? 

L. There's a difference between -- North Carolina is 
I state where we are an eligible telecommunications 

xovider, ETC. In BellSouth, in general, we're not 

iacessarily ETC in every sate. 

:elecommunications company in every state, so how we do 

msiness and how we operate obviously is different in 

:hose states where we are an eligible telecommunications 

:ompany than the states where we're not an eligible 

Okay. Can I show you a page from your deposition? 

Let me approach. Referring you to page 28 of your 

We're not an eligible 
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telecommunications company. 

So North Carolina happens to be one of those 

states where we are an eligible telecommunications company 

ind where we have a very heavy concentration of Lifeline 

:ustomers. So in North Carolina we -- we have a $60 
ictivation fee, which we charge to all of our customers, 

tnd then we pass through the $30 Lifeline credit to a 

ifeline customer and then offer this payment deferral 

bption to all of our customers. 

So in BellSouth states where we're not an eligible 

.elecomunications company, then we would tend to do 

.hings differently and this indicates basically how we do 

.t in BellSouth, generally speaking, if we're not an ETC. 

!. But the question that was asked in the deposition, 

ine 16 and 17, you were asked does dPi charge any service 

:onnection charges to its customers in North Carolina. 

,nd what was your answer in lines 18 through 23? 

/. We pass through the LCCW waiver to our customer. 

o since we're able to qualify for promotional credits 

rom BellSouth, we're able to not charge a customer 

ctivation fee. Were it not for the LCCW waiver, we would 

ave to charge the customer an activation fee. 

All' right. 

And that -- I guess I would -- 
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Q. Thank you. 

A. -- I would clarify that to say that -- 
Q. That's all the questions I have. 

A. Okay. Were it not for that activation fee, 

though, we would -- we wouldn't be able to offer this 
payment deferral option. 

COMMISSIONER CULPEPPER: Does that conclude your 

questions, MS. Edmondson? 

MS. EDMONDSON: Yes. Thank you. 

COMMISSIONER CULPEPPER: All right. Redirect 

examination, Mr. Malish? 

REDIRECT EXAMINATION BY MR. MALISH: 

Q. Mr. O'Roark, do you have the little graph in here 

that's ATST Cross-Examination 31 

A. Yes. 

Q. That's plotting three points over a course of six 

years. true? 

R. Yeah. From '03 to '09. 

1 .  

plotted it out every single month? Would it trend exactly 

like that? 

4. No. 

And is -- what'would this graph look like if you 

>. 
i. 

Would it go up and down in between? 

Yep. 
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Q. Do y'all have -- what's the best explanation for 
when y'all have a big increase in customer count? 

A. 

with their friends and family program. 

with their friends and family program is when we took a 

huge hit in customer base. 

Q. Do y'all ever -- 
A. Generally -- 
Q. DO y'all ever -- 
R. Generally speaking, dPi peaked at around, don't 

know, 80-something-thousand subscribers at our peak 

nationwide and then after MCI came out with their friends 

and family program, our customer base declined 

h-amatically. 

1.  And here in 2007, do you -- were y'all -- do y'all 
slso acquire other companies? 

1. Huh? 

> -  Do you acquire other companies that are customer 

The best explanation is prior to MCI coming out 

When MCI came,out 

)as88 of other companies? 

4. We did -- we did -- we have done acquisitions of . 
kher companies, yes. 

). And would Vertex be one of them? 

L .  ' Right. 

!. One of the cases where we applied for that here in 
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North Carolina? 

A. Yes. 

Q. 

for North Carolina? 

A. It resulted in, yes, significant growth in our 

customer count, right. 

Q. 

2 .  

the top of mine it says page 1 of 1. 

of the total prices from month to month where it says 

55.60, 64.56 and so on across -- 

A. Right. 

Q. -- the board. Do you see that? 

A. Right. 

Q. 

isn't it? 

A. I don' t know. 

Q. 

A.  I suspect that it is. 

Did that result in a spike in your customer count 

Can I turn your attention to dPi Cross-Exhibit NO. 

At 

But this is the list 

Looking at page -- I guess page 3 of that exhibit. 

That's higher than AThT's basic service packages, 

Do you suspect that it is? 

m. TURNER: Objection. Speculation. 

COMMISSIONER CULPEPPER: Overruled. 

2. 

it does AT&T? 

R. 

Does it cost y'all more per line to operate than 

Is your cost per line higher than theirs? 

1 -- 1 -- yes. I would -- I would assume that it 

NORTH CAROLINA UTILITIES COMMISSION , 



8 

9 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 0 

111 

is. Now, we're -- our -- our basic costs from AT&T is a 
jiscount off of their retail tariff. 

2. Okay. 

1. 

:heir cost. 

I .  All right. 

L. Is that your question? 

j. How much -- how much personal attention does 'your 
iverage customer require? 

L.  A lot of personal attention. 

!. All right. 

i. Right. 

!. It's not the situation that you have sort of a 

ong-standing embedded customer base that just sends you 

mhecks month after month; is that -- 
L .  That's right. Prepaid customers typically require 

lot more attention, a lot more high touch service than 

o postpaid customers. And, you know, we do an awful lot 

f reaching out to that customer, helping that customer to 

aintain his service, stay on service, doing everything we 

an to retain that customer. make sure that he doesn't get 

isconnected for nonpayment. So we do an awful lot of 

hat I tend to refer to as life management, you know, 

rying to help that customer to remember to make his 

I'm assuming they're not discounting it below 
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payments and remember what his obligations are and that 

type of thing. . 

9 .  

operates on a prepaid basis, do y'all still have the 

possibility of losing money or not getting paid for 

service that's provided to customers? 

A. Well, we don't provide service to customer until 

Do you -- even though A -- even though dPi 

I -- until it's -- he's paid for it. So the risk that we 

would run would be that a customer would somehow manage to 

stay on service for a time frame that he hasn't yet paid 

for. 

Q. 

A.  It occasionally happens. 

Q. All right. What is your customer turnover? 

A. We have a much higher turn than does a postpaid 

provider. The prepaid customers, the turn rate for 

prepaid customers is -- varies by state and by company 
and -- but generally speaking, it ranges from a low of 10 

percent turn every month to a high of 30 percent turn. 

2. All right. 

in North Carolina? 

4. I don't know what it is in North Carolina 

specifically. 

3 .  Okay. So you're constantly having to spend money 

And that happens from time to time? 

And do you have any idea of what it is 
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to replace those customers -- 
A. Yes. 

Q. 

A. Right. 

Q. 

A. Yes. That's -- that's much higher than what a 
typical postpaid provider would experience. 

or -- -- 

-- that affects your cost per line? 

MR. MALISH: We're trying to break at 12:30, 

right? 

' COMMISSIONER CULPEPPER: We're going to go a 

little bit longer than that. 

MR. W I S H :  I'll pass -- I'll pass the witness. 
COMMISSIONER CULPEPPER: Are you concluded with 

your redirect examination? 

MR. WISH: Yes. 

COHnISSIONER CULPEPPER: All right. Questions 

by the Commission? 

(No response.) 

All right. Appears that there aren't any 

auestions by the Commission. Mr. O'Roark, that would 

:onclude your testimony and you may stand down from t h  

ritness chair. 

(Whereupon the witness was dismissed.) 

MR. TURNER: Mr. Chairman, is now the 
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nppropriate time to move the cross-examination exhibits 

into evidence? 

COMMISSIONER CULPEPPER: Going to get right -- 
right to that in just a second. 

Mr. Malish, do you wish to move the admission of 

I'Roark Hearing Exhibit No. l? 

MR. WISH: I -- I do. I do move to admit, 

reah. 

COMMISSIONER CULPEPPER: I thought so. 

MR. MALISH: I thought I already had, but I'm 

rrong . 
COMMISSIONER CULPEPPER: No. We've identified 

.t for purposes of this hearing, but we haven't received 

.t into evidence yet. 

widence . 
So I know you wish to move it into 

MR. MALISH: I do. And also the rebuttal, I 

Believe. There's one in the back of rebuttal too, is 

.here not? Maybe I'm wrong. 

COMMISSIONER CULPEPPER: I didn't have an 

!xhibit -- 
MR. WISH: No, there's not. 

COMMISSIONER CULPEPPER: -- attached to the 

ebuttal . 
. WISH: SO you're -- you're correct. 
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COMMISSIONER CULPEPPER: Just have the one -- 
MR. MALISH: Just the one -- 
COMMISSIONER CULPEPPER: -- exhibit consisting 

if nine pages? 

MR. MALISH: Just the one. 

COMMISSIONER CULPEPPER: All right. Any 

bjection to that? 

MR. TURNER: No, Your Honor. 

COMMISSIONER CULPEPPER: All right. Well, let 

hat exhibit be received. 

(Whereupon, O'Roark Hearing Exhibit No. 1 was 

admitted into evidence.) 

And now, Hr. Turner, I'll be glad to hear from 

DU . 
HR. TURNER: .Thank you, Hr. Chairman. We would 

w e  into evidence ATCT Hearing Exhibit No. 1, which was 

he dPi first supplemental response to North Carolina's 

xond set of interrogatories. 

COMMISSIONER CULPEPPER: Let it be received. 

(Whereupon, ATCT Hearing Exhibit NO. 1 was 

admitted into evidence.) 

HR. MALISH: No objection. 

MR. TURNER: We would also remove -- move into 
vidence ATCT Cross-Examination Exhibit N o s .  1 through 5. 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

4 

8 

9 

10 

11 

12 

a l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

116 

COMMISSIONER CULPEPPER: Well, they're 

.dentified as O'Roark Cross-Examination Exhibit Nos. 1 

:hrough 5. 

MR. TURNER: Thank YOU. 

COMMISSIONER CULPEPPER: And you have no . 

,bjection to that, do you, Mr. Malish? 

MR. MALISH: I had the objection already 

irticulated to Cross-Exhibit NO. 2, which was the -- you 
mow, the pricing that dPi provides to its end user, but 

io objection to 1, 3, 4 -- and 5 was the blackboard, 
right? 

COMMISSIONER CULPEPPER: Yes. well, I'm going 

:o overrule your objection to the one exhibit you've 

Bbjected to. And that being the case, O'Roark 

:ross-Examination Exhibits Nos. 1 through 5 are received 

.nto evidence. 

(Whereupon, O'Roark Cross-Examination Exhibit 

NOE. 1 through 5 were admitted into evidence.) 

MR. MALISH: Do y'all have the -- the yellow 
,age? 

MR. TURNER: I think he still has it. 

MR. MALISH: He took it with him. Oh, we're 

rying to recover the -- 
COMMISSIONER CULPEPPER: Yeah. Let's -- 
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MR. MF&ISH: -- the yellow page. 
COMMISSIONER CULPEPPER: Let's let the Court 

I believe that's the one and Only 'eporter have that. 

:opy of that we have. If you'll pass that to the court 

.eporter, that will clean up that housecleaning matter. 

Now, Mr. Malish, does that conclude your case at 

:his point in time? 

HR. W I S H :  That concludes our direct. 

COMMISSIONER CULPEPPER: All right. Be glad to 

iear from you, Mr. Turner or Mr. Rankin. 

MR. TURNER: Mr. Chairman, at this time AThT 

:alls its first witness, MS. Seagle. 

COMMISSIONER CULPEPPER: MS. Seagle, if you'll 

'om@ forward. 

MR. W I S H :  M Y .  Chairman, is it possible to 

.ismiss Mr. -- Nr. O'Roark? 
COMMISSIONER CULPEPPER: Are there any 

bjections to that? 

MR. TURNER: No, sir. 

COMMISSIONER CULPEPPER: Without objection, 

r. O'Roark may be excused. 

MR. MALISH: Thank you. 

COMMISSIONER CULPEPPER: Thank you very much, 

r .  O'Roark. Appreciate your coming. 
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KRISTY SEAGLE; Being first duly sworn, 

testified as follows: 

DIRECT EXAMINATION BY MFl. TURNER: 

COMMISSIONER CULPEPPER: m. Turner, you may 

examine your witness. 

Q. US. Seagle, could you state your name, your 

employer and your business address for the record? 

R .  Yes. My name'is Kristy Seagle, AT&T. I work for 

RThT. The address is 3535 Colonnade Parkway in 

Birmingham, Alabama. 

Q. 

proceeding direct testimony dated November 5th. 2008, and 

consisting of 14 pages? 

A .* Yes, I did. 

Q. 

that testimony? 

A. No. I don't. 

2. 

appear in your prefiled direct testimony, will your 

answers be the same as they appear in that prefiled direct 

testimony? 

b. Yes, they would. 

2. 

Labeled KAS-1 to KAS-5? 

And did you file.or cause to be filed in this 

Do you have any revisions that you need to make.to 

If I were to ask you the same questions that 

And you had five exhibits to your direct testimony 
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2 .  

4. 

2 .  

you? 

4. 

119 

Yes, I do. 

nnd do you need any revisions to those exhibits? 

NO, I don't. 

Fad I do not believe you had any rebuttal, did 

NO, I did not. 

MR. TURNER: nr. Chairman, I would ask that NS. 

Seagle's prefiled direct and pre -- testimony along with 
Lhe associated exhibits be entered into the record as if 

3iven live from the stand. 

COMMISSIONER CULPEPPER: All right. The 

ritness' prefiled direct testimony will be admitted into 

avidence as if it had been given word for word orally from 

:he stand. The witness' five exhibits are identified as 

narked when filed. 

(Whereupon, the prefiled direct testimony of 

Kristy Seagle will be reproduced in the record 

at this point the same as if the questions had 

been orally asked and the answers orally given 

from the witness stand.) 

(Whereupon, Exhibits KAS-1 through KAS-5 were 

marked for identification.) 
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N.C.UlllklMlrmlrh AT&T NORTH CAROLINA 

DlRECT TESTIMONY OF KRISTY A. SEAGLE 

BEFORE THE NORTH CAROLINA PUBLIC UTILITIES COMMISSION 

DOCKET NO. P-55. SUB 1744 

NOVEMBER 5,2008 

PLEASE STATE YOUR NAME, YOUR EMPLOYER, AND YOUR 

BUSINESS ADDRESS 

M y  name is Kristy Sea&. I mn anployd by AT&T OpaatiOrs Inc. in the area 

of w h o l d e  oprratias. My burincrr address in 3535 Colonnade Parkvvly. Suite 

NX, Birmingbrm, Alabama 35243. 

PLEASE PROVIDE A BRIEF DESCRIPTION OF YOUR BACKGROUND 

AND EXPERIENCE. 

I d d m y  Mastas of Business Adminidon degree fbm the University of 

Alabama in B i  in 1982. I have ten years uperimcc in the 

telecommunications industry. M y  with AT&T/BcllSouth b e p  in 1998 a8 

a Small Business Service Rqmsentativc Since then I have WOrLed as II Systcnvl 

Designer, Rcslle Product Msnaga, and Lcad Interconnection AgreunmB 

k g c r .  



2 

3 A .  

4 

5 

6 

l 

a 
9 

10 

I t  

12 

14 Q. 

I5 

I6 

17 A. 

18 

19 

20 

21 

22 

WHAT IS THE PURPOSE OF YOUR TESllMoNyl 

The purpose of my tutimony is to: (1) provide nu overview of the 

Compding Local Rovidera (”7 like dPi T d m e d ,  L.L.C. (“dPi”) use to 

rcqueat promotid credita h m  AT&T North Cndna (“ATatr9; (2) 

mmmrize c o n v d o n s  I had with dPi replacntativra regarding this proear; (3) 

dirvluu how I informed dPi rqueae&m in 2004 and again in 2005 that AT&T 

would not make the cashback portions of pornotionel offangs avsilable for 

d e ;  and (4) dianurs the timing of the promotional credit quests at iasue in this 

docket. 

I. OVERMEW OFPROMOTIONAL CREDIT REQUEST PROCESS 

PLEASE GIVE A GENERAL SUMMARY OF HOW AT&T 00- ABOUT 

RESELLING PROMOTIONS TO CLPS LIKE DPI? 

The CLP p r c b e s  the servicxs that are q u i d  in coojunction with a promotion 

6um AT&T and pays the standard resale rate (the tmifhl rate less the resale 

discount) for those services. The CLP them submits a promotioML credit request 

sedring any additional c d i t a  to which it claims to be entitled pusumt to the 

pmmotioo. 

a 



7 

8 

9 

10 

11 

12 

14 Q. 

15 

16 

17 A. 

18 

19 

20 

21 

22 

For example, assume that AT&T North Carolina ran a p d m  that waived a 

taritTed $4.0 installation charge when an end risaordaad a line with II tariK'ed rate 

of S20 per month duringthe promotional paiod. Assume fuahathatthe d e  

discount is 20%. If a CLP mold that promotion to one if its end users that 

qualified fbr the promotion, the CLP would be billed S32 (S40 l s a  the 20% d e  

discount) for the installetion charge wd $16 per month (S20 less the 20% rwnle 

discouot) for the line. In order to receive the benefit of the promotional waiver of 

instellation charges, the CLP would then h i t  a quest to AT&T for a $32 

a d i t .  If the requent is vllid (i.e. if the promotion is available for neak and if the 

CLP's end uermsds the pitaia that anAT&TNorth Cpotinnend user would 

have to meet to qualify for the promotion), AT&T North Camlina provides the 

CLP a S32 credit 
c 

HAS THIS PROCESS BEEN IN PLACE THROUGHOUT THE 2003 TO 2007 

TIME FRAME AT ISSUE IN THIS DOCKET7 

This geaaal procees has been in place throughout that time pexiod, but the 

pmce.ss has become mors mechanized o w  time. 

At the beginnii of thrt time paid, fw kutmcq these pmmotknd adt  

nques*, were recdved and pmcessed mrmually. &ginning in the Fall of 2005, 

the process becmne incra&@y mtchrn id  Today, the submission, validation. 

3 
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9 

10 

11 

1'2 

13 A. 

14 

15 Q. 

16 

17 

18 

19 A. 

20 

21 Q. 

22 

II. DISCUSSIONS WITH DPI REPRESENTATIVES REGARDING 
THE PBOMOTIONAL CREDIT Ru)UW PROCJES 

IN RESPONDING TO AT&T'S DISCOVERY REQUESTS. DPI HAS 

IDENTIFED STEVE WATSON OF LOST KEY TELECOM INC. AS DPI'S 

BILLING AND COLLECTIONS AGENT FOR PROMOTIONS. HAVE YOU 

HAD ANY DISCUSSIONS WITH DPrS BILLING AGENT, MR. WATSON, 

ABOUT THE PROMOTIONAL CREDE REQUEST PROCESS? 

YS. 

WHW WAS THE FIRST TIME YOU DlSCUSSED THE PROMOTIONAL 

CREDIT REQUEST PROCESS W m  MR. WATSON IN HIS CAPACITY AS 

DPI'S BILLING AGENT? 

During a f i rC6to-h~~ mcaing in Birmineaam, Alabama, m Augupt of 2004. 

WHAT WER@ YOUR JOB RESPONSIBILITIES AT THAT TlME? 

' As oxplaincd by AT&T No& C m l i i  witnsss Nicole %cy in h a  Direct 
Tes&imony. AT&T Nnth Carolins d l y  reviews eaahb& promotional credit 

ofFa only once in a given paid of time. 
reqlKat8 that are rclatal Lo promotions that d loww ead m Lo rerlugt the aahback 

4 



1 

2 

3 

4 

5 COMEABOUT) 

6 

7 A. 

A In Au- 2004, I was the d e  product manager. M y  job responsibilities at the 

time included pmcwshg pmotional credit rsquesrS submittal by CLPs. 

Q. HOW DID YOUR AUGUST 2004 MJXTING WTTH DPI'S BILLING AOWT 

d?"r billing ageat, Mr. W&n, asked me to mect with him and his son Chris. 

8 

9 

IO 

11 

I2 

0 13 

Mr. Watson rdd that he had m t l y  left his position with anothez cania and was 

stprting a new bushem, Lost Key Telelecom, Inc., that would wak with a number 

of U P S  to submit pnrmotimrl credit r#lucrts to ATBtT. Mr. Watson said he 

wanted to discuss the limnat he intesldcd to we in submithg these requests in 

orda to cl~slpc that the propod format included all of the inf-tion AT&T 

n&dcd to prooeasthc~UdS. 

14 

15 Q. DID YOU DISCUSS THE PROMCYIIONAL CRJDlT REQUEST PROCESS 

16 W m  MR. WATSON DURING YOUR AUGUST 2oW MEETING? 

17 

18 A. Yes. I explained thc form that needed to be submitted to rrttk promotional credit 

19 

20 

21 

mpcsts, and Mr. Watson and I discussed how beet to format tha backup 

information that would need to be submitted to support the requ*it. 

5 



e 1 111. INFORMING DPI TEAT CASABACK PROMOTIONS WERE NOT 
2 AVAILABLE FORRESALE 
3 

4 Q. WHAT TYPES OF PROMOTIONS DID YOU DISCUSS WlTH MR. WATSON 

5 

6 

DURING THE AUGUST 2004 MEETING? 

7 A. Most of our discwaions addread p m m b  that did not involve cashbaclr 

8 offers. During the meeting, however. Mr. Watson specifically asked about 

9 

10 

11 Q. 

12 

13 

WHAT DID MR WATSON ASK ABOUT CASHBACK PROMOTIONS LIKE 

THE ONES AT ISSUE IN THIS lXXKET7 

0 14 A. Mr. W-n aalrcd if cashback pmmatiolu, were available f o r d .  

I5 

16 Q. HOW DID YOU RESPOND TO THAT QUESTION? 

17 

18 A. 

19 

20 

I told Mr. Watson that mhback promotions were not available for de., and 1 

agreed to send him an anail to that effect whea 1 got back to my office. 

6 



1 Q. 

2 

DID YOU SEND DPI'S BILLING AGENT, MR. WATSON. AN EMAIL 

STATING THAT CASHBACK PROMOTIONS WERE NOT AVAILABLE 

FOR RESALE? 3 

4 .  

5 A. 

6 

7 Otfas. 

8 

Yes. Exhibit U S - 1  is a copy of thc anail I smt Mr. Watson on August 26, 

2004. stating that AT&T (then Lmwn 88 Bellsouth) would not resell cashback 

9 Q. AFTER THIS MEETZNG, DID AT&T BEGIN RECEIVING PROMOTIONAL 

10 . REQUESTS FROM DPI'S BILLING AOENT? 

1 1  

12 A. Yes. The following month. Seplanbcr 2004, I began d v h g  and processing 

pmmotid credit nquasts submitted by Lmt Key on ah.lfof variwS CLPs. 0 13 

14 

15 

16 Q. WERE ANY OF DPI'S PROMOTIONAL. CREDIT REQueSTS FOR 

17 CASHBACK PROMWIONS? 

18 

19 A. 

20 

kludiagpmotiod d t  quats that- Kqrsubmitkd wbehPlfofdPi. 

No. None of thcsepmmotionrl credit rtquarts were for my CaShbacL promotions, 

including those involved in this QaGa In ti&, I did not rcaivc my pro~~otionsl 

21 

22 

7 



1 Q. WHATHAPPENEDINNLY20(H? 

2 

3 A. 

4 

5 anuilstringth8tincludesthrtrcqUan 

On July 21, 2005, Mr. Watson submitted a request on behalf of dPi t5r 

promotid d i t s  for a carbbadr pnrmotion. Exhibit KAS-2 is a copy of au 

6 

7 Q. WAS THE REQUEST REFLECIED IN EXHIBIT KAS-2 RELATED TO A 

a NORTH CAROLINA PROMOTION? 

9 

10 A 

11 

12 Q. 

Ya. "kat rapat  was related to a pmmotion in the State of North Carolina. 

HOW DID YOU RESPOND TO THIS REQUEST FOR PROMOTIONAL 

0 13 CREDITS FOR A CASHBACK PROMOTION? 

14 

15 A. 

16 

17 2. 

18 

19 Q. DID MR. WATSON RESPOND TO YOUR EMAIL? 

u) 

21 A. 

22 

conajstent with my prior conwrsation and mail, I 8- Mr. Watson au and MI 

August 2,2005 that thc plomotioa was not aMilrbla for msal~ See Exhibit KAS- 

Yes. The next day, Mr. Wstiron sm~ mc an mail stating, rrmarg 0th things, that 

"I &I1 Id DPI T c l ~ m e c t  know shout this promotion." SSS Exhibit U S - 2 .  



That was the last time I heard anythine on ths imuc b i n  Mr. Watson or dPi until 

January2007. 2 

3 

4 Q. IS THIS THE WAY MR. WATSON AND DPI TYPICALLY RESPOND6D 

5 WHEN THEY DISAGREED WKH AT&T'S HANDLING OF A 

. 6  PROMOTIONAL. CREDIT REQUEST? 

7 

8 A. Not at ell. As I m e a t i d  carlier, dPi submitted a number of promotional d i t  

9 

10 

requests for xm-cashback ptumotionc. On scvaal occasions, and fw variaos 

n8son5, AT&' did not believe hat- dPi was mtitlcd to some or all of the 

11 

12 

13 

14 

IS 

16 

17 

18 Q. 

19 

ARE YOU AWARE OF DPI'S SUBMITTING ANY OTHER REQUEsrs FOR 

PROMOTIONAL CREDITS FOR CASHBACK PROMOTIONS? 

20 

pnnnotional credits they quested and, therefore, AT&T did not pmvide ?he 

requested d i t s  to dPi. On several such occasions, dPi quickly infored AT&T 

that it did 1104 agree with AT&T's deciaion not to povide the credifs. Exhibit 

KAS-3 is M example of wmspondmce between ATBT and dPi addmshg dPI's 

dimgmmmt witb ATbT's decision not to provide various non-cnshbaclr 

promotional errditsthrrl dPi had rqutsted. 

21 A. 

22 

No. I continued to nceive p m m o t i d  credit requests 6um Lost Key through the 

Fall of 2005, when Keith Deason (wbo is M longer employed by the company) 

23 took over the role of processing these resale pmmotional credit nquats. With the 

9 



o 1  
2 

3 

4 Q. 

5 

6 

7 

8 A. 

9 

10 

11 

12 

e 13 

14 

15 

16 Q. 

17 

18 

19 
20 

sole exception of the July 2005 request discussed above, I never d v t d  My 

requcst for csedits for a mhbnckplomotion from dPi. 

WERE YOU INVOLVED IN THE RESALE PROCESS AFTER MR. DEMON 

TOOK OVER THE ROLE OF PROCESSING PROMOTIONAL CREDIT 

REQUESTS IN THE FALL OF 20051 

Yes. I was still theresale product manager, fron the Fall of 2005 until he let\ thc 

wmpany in October 2007. I worked dosely with Mr. Deason to monitor aod 

assiat his handling of pomotioaal a d i t  requata and to help resolve my 

qmtions rniss~~~hebad.  Although Mr. Dcaaon bmughtvarious questions d 

issues to me, none of them hvolved my request by dPi for promotional credits fw 

cashbaclr promotionS. B d  on my experkce and dealings in working with Mr. 

Dsrson, he would have advised me if dPi hod d*puted ATBT's deuid of 

promotional crtditr for cashback promotions. 

WHEN DID YOU FIRST BECOME AWARE THAT DPI MTBNDED TO 

SEEK PAYMENT FOR CASHBACK PROMOTIONAL. CREJXT 

REQUESTS THAT lT HAD PREVIOUSLY SUBMlTl3lD AND THAT 

AT&T PREVIOUSLY HAD NOT PAID? 

21 A. 

2l 

23 

As dbcussed below, in January 2007, dPi sent AT&T a spreadsheet listing 

what it purportrd to be "open disputes." Some CadibDClr promtiond credit 

req- were included in these purported disputes. 'Ihia was the first 

10 



a, 1 indidon I had that dpi intaujcd toseekpaymd fordba&pmmotiomsl 

2 

3 

4 Q. ARE YOU AWARE OF DPI HAVING DONE ANYTHING PRIOR TO 

5 JANUARY 2007 TO INDICATE THAT IT DISPUTED AT&T NORTH 

6 CAROLINA'S NOMAWENT OF CASHBACK PROMCYlTONAL 

7 

8 
9 A. No. 

d t  nquests that it had & o d y  nibmined md b t  AT&T had Mt plid. 

CREDIT REQUESTS PREVIOUSLY SUBMllTED BY DPI? 

10 
I 1  Lv. TIMING OF THE PROMOTIONAL CRJtDIT REQUESTS AT 
12 ISSUE IN THIS DOCKET. 
13 

14 Q. WHATISEXHIB€TKAS-4? 

16 A. ExhibitKAS4isasummarYthat,mprrt,~ . (1) the lime bctwtm the 

17 

18 

19 

20 

21 

22 

23 

24 Q. 

25 DEPICT. 

billingpuiodsasrociattrlwitb dPi'scashbacLpmd~~I a d i t  tequesa end the 

date dPi submitted u1Lse rcquats to AT&T N o d  Chulina; and (2) the 

bawwn thc b i U i  paid asso&ed with ai's  cashbaflr pmm0tional aedit 

requests d Jaouary 2007, which is tbe k t  timeAT&T North Carolina bccrmc 

matethat dPi ialsndcd to seek payment for cashbaJrpomotional mplcsgthat it 

W previously submi  ud that AT&T North Carolina had not paid. 

PLEASE EXPLAIN WHAT THE VARIOUS COLUMNS IN EXHIBIT KAS-4 

< 26 

a 11 
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SY MR. TURNER: 

1. 

:omission proceeding like this before? 

4. No, I have not. 

>. 'Are you nervous? 

i. Yes, I am. 

2 .  It will be fine. 

4 .  Thank you. 

>. 
i. 'Yes, I do. 

1. 

MS. Seagle, have you ever testified in front of a 

Do you have a brief summary of your testimony? 

Could you please present that sunmytry to the 

:ommission? 

i. Yes. My testimony today will address two things: 

Pirst, it's the discussion.1 had with dPi's billing agent 

ibout cash back promotions: and second, the timing of the 

>romotional requests at issue in this proceeding. 

. My discussions initially took place with the 

,illing agent in August of 2004. 

ion-cash back promotions and at the end of the promotion 

:he billing agent asked if cash back promotions were 

ivailable for resale. I told him no and that I would send 

iim an e-mail confirming that answer, and I did when I got 

,ack to the office. 

The meeting was about 

I did not hear anything else from dPi regarding -- 

NORTH CAROLINA UTILITIES COMUISSION 
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3r Lost Key at the time regarding cash back promotions 

until July of 2005. At that time I received a request for 

n cash back promotion, which I emailed back and said this 

is not available for resale at this time. Did not hear 

nnything else from the billing agent or dPi in -- until 

January of 2007 when I was on a conference call dealing 

aith non-cash back promotions and other disputes and they 

iad included at that t h e  cash back promotions. 

The timing of the requests are outlined in my 

Sxhibit 4. It summarizes dPi's credit requests that are 

issue in this docket and it shows that in many cases dPi 

gaited at least a year to submit the request after 

Jurchasing the service and even more -- in even more cases 
1Pi waited more than a year to even suggest that it 

iisputed. 

2 .  Does that complete your summary? 

1. Yes, it does. 

I .  Us. Seagle, I'm going to ask you to slow down just 

I little bit -- 
L.  Okay. 

i .  -- for our court reporter because she's got to get 
lown everything you say. 

L .  All righty. 

MR. TURNER: Ur. Chairman, Us. Seagle's ready -- 

N o m n  CAROLINA UTILITIES COMMISSION 
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available for cross-examination. 

COMMISSIONER CULPEPPER: All right. 

Cross-examination, Mr. Malish? 

MR. MALISH: Thank you, Us. Seagle -- or Mr. 

Chairman. 

CROSS-EXAMINATION BY MR. MALISH: 

P. MS. Seagle. I don't know if you're the right 

person to ask this question, but I'm going to ask it 

anyway and you can tell me if you're not. 

Do you understand the purpose of the wholesale 

jiscount that resellers like dPi get to be -- the purpose 

Dehind that to be to lower the wholesale price below the 

retail price that BellSouth charges its retail customers? 

4. Would you clarify that, please? 

2. You understand the difference between retail and 

rholesale? 

L.  Yes, I do. 

1- Okay. And you understand that the purpose behind 

laving the wholesale discount is to lower the wholesale 

,rice below the retail price, correct? 

L.  To lower the -- yes. Yes, that's correct. 

!. Okay. Did you give any testimony about these 

:alculations of what the retail price -- I guess what the 
rholesale price should be taking the promotions into 

NORTH CAROLINA'UTILITIES COMMISSION 
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effect or was that only Mr. Bracy? 

A. 

be and then if you apply the wholesale discount, what that 

rate would'be. 

Q. Okay. So something like what's up here on the 

board? 

A. Yes. 

Q. 

I gave testimony as to what the resale rate would 

All right. I'll come back to that in a second. 

One thing I do want to clarify with you, I think I 

understand from your testimony that you had conversations 

. 

with Steve Watson of Lost Key on behalf of dPi. And what 

you were saying to them is that BellSouth does not offer 

these cash back promotions at resale, correct? 

A. Yes. In August of 2004, Steve Watson asked me if 

cash back promotions were available for resale and I told 

him no, they were not. 

Q. Okay. So -- and that it is consist -- you consist 
-- whenever this came up, you said the same thing, they're 
not available; we are not making that offer at wholesale? 

A. Yes, that's true. 

2. Okay. Now, do you know -- have you looked at 

Ys. Bracy's testimony? Do you know -- does she also 
testify about this issue, the wholesale versus the retail 

?rice and how the promotions are supposed to work? 

NORTH CAROLINA UTILITIES COMMISSION 
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R. I have read Ms. Bracy's testimony. I'm not 

familiar with that part. 

Q. 

and I don't know if it was both because I'd like to visit 

with it a little bit, but I -- with one of y'all about it. 
And I don't mind if it's you or her, but -- 
A. If we can find it in my testimony, I'll be happy 

to -- 
P. Yeah. If you'll -- 
A. -- tell you -- 
P. -- show it to me. I'm sure you know your 

testimony much better than I do. 

I know that -- I know that one or both of you did, 

MR. TURNER: Mr. Chairman, I want to make sure 

everybody's on the same page. 

clarification on exactly what MI. Malish wants to discuss 

so we can direct him to the right witness? 

Can we get a little 

COMMISSIONER CULPEPPER: Well, I tell you what, 

Hr. Malish, why don't you ask her some questions and she 

either knows the answer to the questions or she doesn't 

know the answers to the questions. And that -- maybe 
re'll get -- get -- get the answers that you're looking 
€or or if she doesn't know, maybe they've got another 

ritness. But I think -- I think the thing to do right now 
is start asking her some questions and let's find out what 

NORTH CAROLINA UTILITIES COMMISSION 
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she knows. 

Q. I tell you what, let me do this. Let me -- 1'11 
be happy to do that. 

going to go over some stuff with you, all right? 

A. Sure. 

Q. 

to have much space. 

the big principle. 

that the main idea is that wholesale will be smaller than 

retail, correct? 

A. yes. 

Q. That's the -- that's the purpose that we're trying 
to accomplish, right? 

A. Yes. 

P. And -- so if I've got W, that's going to stand for 

wholesale, okay? 

A.  Okay. 

2. And then R is retail. 

R. Okay. 

2 -  You with me? 

If I may use the blackboard, I'm 

I would have left that up there, but I ' m  not going 

Let me try to first off start with 

I believe you agree with me that -- 

4. Uh-huh. 

2 .  And when we apply the -- these cash back 

?remotions, that's basically a -- at the retail level, 
it's basically the tariff price less a -- less a 

NORTH CAROLINA UTILITIES COMMISSION 
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promotional discount, right? 

R.  That's not my understanding of a cash back 

promotion. no. 

3. Well, is that not the net effect? 

R. NO. 

1. Tell you what, let's -- just assume something with 
ne, if you will, okay. All right. 'Cause this is -- this 
is -- this is what they were demonstrating on the board 
d t h  the -- with how the cash back promotional is supposed 
to work, all right? 

9. All right. 

2. 

?qual to 80 percent or .8 times the retail price. 

going to do some algebra here. 

i. Yes. 

a. 
?xplain how that really should be 80 percent applied first 

:o the tariff price and then also 80 percent applied to 

:he promotion. 

L.  If cash back promotions were available for resale. 

1 .  Yeah. We assume that. So we're going to say over 

The way I got it is that wholesale is basically 

We're 

Okay. And then they were -- AT&T was trying to 

iere that R, retail, equals tariff minus promotion. Look 

Ippropriate? 

L .  would you please repeat -- retail equals tariff 

NORTH CAROLINA UTILITIES COMMISSION 
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ninus -- 
2. Minus promotion. 

i. -- promotion? 
2. 

i. Yes. 

2 -  -- this hypothetical, okay. So that means that 

?holesale equals .8 times -- we're going to replace -- 
Jecause R is equal to T minus P, we're going to replace 

it. 

rollowing me so far? 

When we're going through -- 

So we're going to replace the bottom with T minus P. 

MR. TURNER: Mr. Chairman, could I ask that he 

:larify whether he's just asking if she's following the 

iypothetical or if she's agreeing that that's the right 

ray to do it because I think his questions are a little 

lard to understand. 

COUMISSIONER CULPEPPER: Well, he's just going 

:o have to ask a question and she's going to have to 

mswer it. Either she knows the answer or she doesn't 

:now the answer. 

lr. Malish. 

I. 00 you -- first of all, do you agree with the 

ilgebra here? 

L. It would be easier for me if we were using 

lumbers. 

So go ahead and ask her a question, 

NORTH CAROLINA UTILITIES COMMISSION 
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3 .  well, we'll -- we'll get to some numbers. 
4. Okay. 

2. We'll get to some numbers. 

4. Tariff minus -- no. That is not necessarily 

true -- 

1. Well -- 
t .  

2 .  -- if we assume that -- that the retail -- well, 
:his is the process that we went through when we were 

no. -- 

irying to decide -- 

i. Right. 

2 .  -- if the promotion applies. 
ippotion -- promotion applies and it 

Assuming that the 

s available for 

resale, the retail price is going to be the T minus the P, 

:arif f minus' promotion. 

L .  Right. 

B. You're assuming that with me? 

L. Right. 

1 .  Okay. So then we do the algebraic substitution 

knd we have -- we substitute T minus P for R, right, 
because it's the same idea? 

L .  See, I'm trying to work this out in my mind 

because it's the tariff price minus the promotion for 

,etail and that's true. 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

8 

9 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 e 

140 

P. Okay. 

A. In -- but when we give -- like if the retail price 
is $40 and we give a -- a resale discount makes it-$32, 
then for the promotion -- 
3. Yes. 

R. -- and in addition, if the promotion is $20, the 
resale -- the resale value of that would be $16. 
2. Right. We'll get to that. 

4. So -- okay. It's easier for me when we use money. 

1. And we'll get to the money. 

4. But your letters look right to me right now. 

a .  We'll get to the money, but let's do the -- let's 

lo the -- 
4. Okay. 

2 .  -- let's do the analysis, the logical analysis 
First, okay? 

L .  Okay. 

2 .  I mean, what was on the board before was, I think, 

I retail of a hundred minus a promotion of -- excuse me, 
)f 120 minus a promotion of a hundred. 

L.  

!. 

:hat? 

L .  

100. 

That was what was on the board earlier. Remember 

Yes, I do. 
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2. Okay. 

9. So that would be -- 
7. I ' m  just -- I'm just -- 
9. --.20 -- yes. That -- 
2. -- substituting variables, okay? 

4. Okay. Yes, that's true. 

1.  'Cause it doesn't matter what numbers that we put 

in, the -- the logic is the same. 
4. Okay. 

1. Would you agree with me on that? 

i. Yes. 

2. Okay. And so what we get to here is the idea that 

uhat y'all are saying is that -- well, really, when -- if 
ue're going to give a -- if we're going to get the 

xomotion, it needs to be .8T minus .8P, right? we 

?xpand. First we give 80 percent of the tariff price. 

k d  if we give 80 percent of the tariff price, w.e only 

lave to give 80 percent of the promotion. 

L .  Yes. 

1. Right? 

i .  Right. 

!. Okay. And what the -- you asked for dollars, 
'ight? You asked for dollars. And when we were talking 

bout dollars earlier -- 
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COMMISSIONER CULPEPPER: I tell you what, 

Ir. Malish, before we get to the dollars, we're going to 

.ake our lunch break. 

.unch break, we'll talk about your dollars at that point 

.n time. 

And whei! we come back after that 

But we're going to take our lunch recess now. 

nd as I told you earlier, we will reconvene at 2:30 this 

.fternoon. 

MR. MALISH: Okay. 

COMMISSIONER CULPEPPER: Stand in recess. 

[LUNCH RECESS - 12~50 P.M. TO 2 ~ 3 0  P.M.] 

COMMISSIONER CULPEPPER: All right. Well, let's 

o back on the record. Ms. Seagle, if you'll come on back 

p to the witness chair, please. And Mr. Malish, you can 

esume your cross-examination of the witness. 

MR. MALISH: Thank you, Mr. Chairman. 

MS. Seagle, are you ready to do some more math? 

If you insist. This is not really my testimony, 

ut I'll be happy to answer your quest -- what I can. 
US. Seagle, I'm going to give you a copy of this 

'Roark Cross-Examination No. 5 that has the math that Mr. 

urner was doing with Mr. O'Roark before, so that might 

elp you. 

Earlier you said you would like to do this -- 
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easier for you to look at this analysis with real nuinbers, 

remember? 

R .  Yes, I remember that I work with numbers better. 

3.  All right. Now, when -- when nr. Turner was doing 
this with Hr. O'Roark, they were looking at a tariff price 

Df $120 here and $100 here, remember that? 

4. . Yes, I do. 

2. And so that comes out to a situation I 

think where this is, what, 96, and that is -- and the 

?remotion would be, what, 80? 

t. Yes. 

2. For a net of 16? 

4. Yes. 

2. And so it was -- as I understand it, it's -- it's 
3ellSouth's contention that this is the way the analysis 

mght to work if we're going to give the promotion to the 

Okay. 

:LEC . 
L. That's -- you'd have to ask my attorney. I don't 

mow what BellSouth's contention is. I see what you wrote 

)n the board and it matches what was written on the board 

breviously. 

!. Okay. So -- so you don't have any opinion about 
IOW this is supposed to.work out or play out? 

1. No, I really don't. I don't -- I don't know how 
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,he numbers go. 

!. 

.hat? Would it be Ms. Bracy? 

People smarter than me work.on that. 

And who -- who should we talk to about Okay. 

L .  I don't know. 

!. 

L. I'm not the one. 

But you're definitely not the one? 

I. All right. That's fine. We'll come back and 

e'll visit about this with somebody else then. 

,. Okay. 

'. All right. You know, I know it's your first time 

nd 'I'm -- 
It is. 

-- sorry to make you do algebra and math on your 

irst time, but thank you nonetheless. And we'll just -- 
e'll take this up with somebody else then. 

Okay. 

Okay. Thank you. 

MR. MALISH: I'll pass the witness. 

COMMISSIONER CULPEPPER: All right. 

s. Edmondson? 

MS. EDMONDSON: Okay. 

ROSS-EXAMINATION BY MS. EDMONDSON: 

Hs. Seagle, good afternoon. 

Good afternoon. 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

0 24 

145 

Q. 
about -- if I can get to it myself. Line 9 through 12 you 

testified that for various reasons AT&T did not believe 

that dPi was entitled to some or all of the promotional 

credits requested and then, therefore, ATkT did not 

provide the requested credits to dPi? 

A. Yes. 

Q. I was wondering about ATST'S practice. If a CLEC 

makes a request for promotional credits and AT&T 

determines that they're entitled to part of them, but not 

all of them, do y'all issue them the part to which you 

determine they're entitled or do you deny the entire 

request? 

A. we issue as a bill credit the part that they are 

entitled to. 

Q. Okay. And in your Exhibit U S - 1 ,  which is an 

On page 9 of your testimony I wanted to ask you 

- 
e-mail from you, I believe, to Steve Watson -- 
A. Yes. 

Q. -- you state that BellSouth is not required to 
resell cash back promotional offers? 

R. Yes. 

2- And that was BellSouth's policy at that time? 

R. . Yes, ma'am. 

1.  And do you know exactly when the BellSouth and 
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ATCT merger occurred? 

A. At the end of 2006. 

P. Okay. And is it correct that there was 

subsequently a change in the policy regarding cash back 

promotions? 

A. Yes. That's my understanding. 

3. 

R .  I don't know. 

2. And is it correct that the BellSouth policy was 

And do you know when that went into effect? 

:hanged and there was an adoption of AT&T's position to -- 
to grant the cash back promotions, the wholesale discount, 

aholesale discount portion? 

9. I was not resale product manager at the time, so I 

ion't know the details. 

2 .  Okay. But is it your understanding there was a 

:hange in policy? 

i. Yes. There definitely was a change in policy. 

I .  Okay. And you were with BellSouth prior to the 

merger? 

L. Prior to the merger. 

2.  Okay. 

MS. EDMONDSON: That's all I have. Thank you. 

COMMISSIONER CULPEPPER: Redirect examination? 

MR. TURNER: Very briefly. 
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DIRECT EXAHINATION BY MR. TURNER: 

Ms. Seagle, does your direct testimony talk about 

II the resale discount should be calculated when cash 

ck promotions are involved? 

No, it does not. 

MR. TURNER: That's all I have. 

COMMISSIONER CULPEPPER: All right. Questions 

the Commission? 

(No response.) 

All right. The Commission has'no questions. 

. Seagle, thank you very much. You may stand down from 

? witness chair. And you may call another witness, Mr. 

mer. 

(Whereupon, the witness"was dismissed.) 

MR. TURNER: Thank you, Mr. Chairman. ATST 

7th Carolina calls Nicole Bracy. 

COMMISSIONER CULPEPPER: Ms. Bracy. 

:OLE BRACY: Being first duly sworn, 

testified as follows: 

LECT EXAMINATION BY MR. TURNER: 

Us. Bracy, please state your name, your employer 

I your business address. 

My name is Nicole Bracy. I'm employed by AThT 

rations. And my business address is 675 West Peachtree 
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Street. That's Atlanta, Georgia, 30375. 

P. Did you file or cause to be filed in this 

proceeding direct testimony dated November 5, 2008, 

consisting of nine pages? 

R. Yes, I did. 

2 .  

rake to that prefiled direct testimony? 

\. No, I do not. 

2. If I were to ask you the same questions that 

nppear in that prefiled direct testimony, would your 

mswers today be the same as they appear in the testimony? 

4. Yes, they will. 

1. 

1abele.d NWB-l? 

4. That's correct. 

2 -  

Do you have any revisions that you would like to 

And you had one exhibit to that direct testimony 

Do you have any revisions to that exhibit? 

1. NO, I do not. 

>. Moving now to your rebuttal testimony, did you 

€ile or cause to be filed in this proceeding rebuttal 

iestimony dated November 19, 2008, and consisting of four 

,ages? 

L .  Yes, I did. 

1. 

lake to your prefiled rebuttal testimony? 

Do you have any revisions that you would like to 
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R. No, I do not. 

Q. And.there was no exhibit to your rebuttal, 

correct? 

R. That's correct. 

P. If I were to ask you the same questions that 

appear in your prefiled rebuttal testimony, would your 

answers be the same as they're set forth in that 

testimony? 

R. They will. 

MR. TURNER: Hr. Chairman, I would like to ask 

that us. Bracy's prefiled direct testimony and single 

Zxhibit along with the prefiled rebuttal testimony be 

inserted into the record, along with.its exhibit, as if 

jiven live from the stand. 

MR. MALISH: No objection. 

COMMISSIONER CULPEPPER: All right. Basis of 

four objection? 

MR. MALISH: Oh, I said no objection. 

COMMISSIONER CULPEPPER: No objection. Okay. 

Iidn't hear the "no." Sorry about that. Well, then, that 

request is allowed and the witness' prefiled direct and 

rebuttal testimonies are copied into the record word for 

lord as if given orally from the stand. The witness' one 

!xhibit is identified as marked when filed. 
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(Whereupon, the prefiled direct and rebuttal 

testimony of Nicole Bracy will be reproduced in 

the record at this point the same as if the 

questions had been orally asked and the answers 

orally given from the witness stand.) 

(Whereupon, Exhibit NWB-1 was marked for 

identification. ) 

NORTH CAROLINA UTILITIES COMMISSION 



1 

2 

3 

4 

5 

6 

7 Qa 

8 

9 

10 A. 

11 

12 

M n f 0 5 ~  AT&T NORm CAROUNA 

DIRECI'TESIlMONY OF NICOLE W. CkWtom,  N . C . ~ ~ U ~ ~ C -  

BEFORE THE NORTW CAROLINA UTlLlTlES COMMISSION 

DOCKET NO. P45, Sub I744 

NOVEMBER 5,2008 

PLEASE STATE YOUR NAME, YOUR POSITION, AND YOUR BUSINESS 

ADDRESS. 

My rmme is Nimlt Brsey. I am omployal by AT&T OperFdm, Inc. as a SI. 

Wuct Marketing Manager. My busings addreso is 675 West Peach- SaeeS 

A t l ~ q G c o r g i a  30375. 

PLEASE SUMMARIZE YOUR BACKGROUND AND EXPERIENCE. 

15 

16 A. 

17 

18 

19 

20 

21 

22 

23 

24 Q. 

25 

I &ved a Bachelor of Science degree in Accounting from Auburn University in 

1989, Qd I rewived a Masters in Busiws -&ration &om Nova. 

Southmtem Univcnity in 1994. 1 j o i d  BellSouth Ttlsommunicationr. Inc. 

(now doing business as AT&T Southcast and AT&T North h l b a )  in 2000 8s a 

Contract Negotiator in 1- 'on Services. In 2oM. I became a Subjed 

Matter Expert for conlnct Negotiations. In 2008. I joined the Business 

Msrlrcting Organization aa I Senior Rodua Martcting Manager. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 
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The purpose ofmytatimoay is to present facts mgacdii: (I)  the amount of 

earhbadr promotional credits dPi hsr requatal h m  AT&T North Camha fw 

billing periods prior to July 2007 (when, as AT&T North Carolina witness Scot 

Feqpson d i m  m his testimOay, AT&T North CdmLina opaatcd lnda its 

-merger policy on d b a c k  promotions); (2) the amount of osshbaok 

promotiOnal cradits dPi has mpcstd from AT&T North Cmlim for billing 

poiods tiom July 2007 to date; and (3) the amount of &back promotional 

d i u  requated fmm AT&T Nonh Cmlina to w h h  dPi is entitled for billing 

periods h m  July 2007 to date. 

L FACI'S REGARDJNG THE AMOUNT OF CASHBACK 
PROMOTIONAL CREDITS DPI HAS REQUESTED FROM AT&T 
NORTH CAROLINA FOR BILLING PERIODS PRIOR TO JULY 
2607 

IN YOUR CURRENT POSITION, DO YOU HAVE ACCESS TO AT&T 

BUSINESS RECORDS THAT REFLECT THE AMOUNT OF CASHBACK 

PROMCYIIONAL CREDlTS DPI HAS REQUESTED PROM AT&T 

NORTH CAROLINA FOR BILLING PERIODS PRIOR TO JULY 20071 

Yes, 1 do. 

HAVE YOU REVIEWED THOSE RECORDS TO DETERMINE IF THEY 

ARE CONSISTENT WITH DPI's CONTENTION THAT DPI HAS 

SOUGHT S156,500 IN CASHBACK PROMOTIONAL CREDITS FROM 

a 
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12 

13 

14 

15 A. 

16 

17 

18 

19 
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21 
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23 

24 

25 

AT&T NORTH CAROLINA FOR BILLING PERIODS PRIOR TO JULY 

20077 

Yes, I have. 

DO AT&T’S RECORDS SUPFQRT TWE Sl56,500 MOUNT CLAIMED 

BY DPI? 

No, they do not. 

COULD YOU EXPLAIN THE DIFFERENCES BElWEEN THE 

AMOUNTS REFLECTED IN ATBtT’S RECORDS AND THE AMOUNTS 

CLAIMED BY DPl? 

Yes. Exhibit NWB-1 to my testimony reflects those differcnm~. Among 

o k  things, my Exhibit shows whetha M not AT&T has any record of the 

pmtnotiond aedit rape& that dF’i issecking in this CIUC. 

In ib discovery nspoll9es, dF5 identified thc promotional credit UlMUnts it is 

sedring in this case. Sce Exhibils A and D to DPPs Rcsponsa to AT&T 

North Carolina’s Fm Set of Intumgatmia and R e q u a  for f’roduction of 

Documents (“ai Exhibitr A and D”). The first mlumn of Exhibit NWB-I is 

the “Invoice#” infomation (01 promotional credit rcqueat ddpt ion)  for the 

North Carolina lyEouats identified in dF5 Exhibits! A and D. 
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23 Q. ACCORDING TO AT&T’S RECORDS, WHAT AMOUNT OF 

24 CASHBACK PROMOTIONAL CREDITS HAS DPI REQUESTED FROM 

The second column of Exhit NWB-1 is the billkg period kr  which the 

credit was requmtcd. This informution is ala0 taka directly ftom dPi 

Exbibits A and D. 

Tbe third column of Exbibit NWB-1 h enplained by AT&T witnesr Kristy 

Scagle in her Direct Testimony. 

‘Ibs fourth columa of Exhibit NWB-1 is based 011 my review of AT&T’a 

racords of cashbsck promotid a d i t  requests submitted by compaing 

local pmviden (““F‘s”) like dPi. A ”no” in h t  column indiates that 

AT&T North Caal i  has no T C Q I T ~ S  indicating that dPi submitted thc 

promotional d i t  request idemificd in the fint column of Exhiiit NWB-I. 

The fiWI wd sixth columns of Exhibit NWB-1 (lic oxplsincd by AT&T 

witneas %sty S&e in h a  Dire& Teshi~ny. 

The seventh column of Exhibit NWB-1 is the amount of cashbrdc 

promotional credit dPi claims to have sought in the request idatifid in the 

h t  folumn of the Exhibit That information is takm directly from dPi 

Exbibits A d D. The ei@h column b the sum total, by promo ti^^ type, of 

the emounts set forth in the sevalth mluma 
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23 A. 
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25 Q. 

AT&T NORTH CAROLINA FOR BlLLJNG PEFUODS PRIOR TO JULY 

2m 

ATBrT's recods indicate that for billing periods prior to July 2007, dPi 

submitted $154,550.00 in ushback promdions in North C e r ~ l h  

HOW DlD YOU CALCULATE THIS $154,550.00 AMOUNT? 

1 added the "amount submitted" figurc~ in the sevmth column of Exhibit 

NWB-I fbr ench of the q u & s  that AT&T ha a mod of having ban 

submitted (as indicated in h e  fouah column of Witbit NWBl). 

PLEASE REMXND US WHAT THE Sl54,SSO.OO AMOUNT 

REPRESENTS? 

ThDt mount reprasmts the total amount of cashback psomotional d i t  

rrquesiJ, sccording to AT&T's ncords, that dPi har submitted for billiog 

paiods @or to July 2OO7. 

DOES THAT S154,550.00 AMOUNT REFLECT THE RESALE 

DISCOUNT PERCENTAGE ADOPTED BY THIS COMMISSION? 

No. it docs not. 

PLEASE EXPLAIN WHAT YOU MEAN BY THAT. 
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19 
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23 A. 

24 

ASSUt IEh t  the C a s h b d  O f A m  . of€aiiogwrpSM. dPi 

has r # l u d  a credit in the full amount of SSO. If dpi were entitled to any 

caahbeck pomotioaal d t s  for billing paiodp prior to July 2007 (and it is 

not), it would not bc entitled to the 1 1 1  amount of the cashback component of 

the of€aiag (SSO in this example). At best, and muming AT&T doptcd its 

nnrmt preaice to review and vrlidrte credit requests that wsn submitted 

yem ago, dPi would only be entitled to the mount of the cashback 

component of the offring aftrr that mount has brm reduced by &e d e  

d m  pmmuage adoptad by this Commission. 

DID AT&T PROVIDE DPI ANY OF THE CASHBACK PROMOTIONAL 

CREDITS IT REQUESTED FOR BILLING PERlODS PRIOR TO JULY 

20077 
-. 

No. 

WHEN DID YOU FIXST BECOME AWARE. THAT DPI INTENDED TO 

SEEK PAYMENT FOR CASHBACK PROMOTIONAL CREDIT 

REQUESTS THAT IT H A D  PREVIOUSLY SUBMlTTED AND THAT 

AT&T PREVIOUSLY HAD NOT PAID? 

In early 2008. 
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11. FACT3 REGARDING TEE AMOUkT OF CASHBACK 
PROMOTIONAL CREDITS DPI HAS REQUESTED FROM 
AT&T FOR BILLING PERIOW PBOM JULY 2007 TO DATE 

WHAT AMOUNT OF CASHBACK PROMOTIONAL CREDITS HAS DPI 

REQUESTED FROM AT&T NORTH CAROLINA FOR. BILLING 

PERIODS FROM JULY 2007 TO DATE? 

For billing periods From July 2007 through October 2008, dPi har rcqwsted 

$202,676. I7 in cadhack PnnnOtionJ a d i t s  fium AT&T No& Cmlina. 

Ill. FACTS REGARDING TEE AMOUNT OF CABXBACK 
PROMOTIONAL CREDITS PROM ATST NORTH 
CAROLINA TO WHICH DPI IS ENTITLED FOR BILLING 
PERIODS FROM JULY 2007 TO DATE. 

IS DPI ENTITLED TO ALL OF THE $202,676.17 IN CASH BACK 

PROMOTIONAL CREDl'TS IT HAS REQUESTED FROM AT&T NORTH 

CAROLINA SINCE JULY 2007? 

No. At this time, AT&T has reviewed $175.45427 of these ashback 

prolnotiod d i t  requssl~' to dctumine if thy should be granted. This 

review revealed drat dPi wlls atitled to S117.803.79 of these requested 

d i a  and tbat dPi is mt d t l c d  to S57,6SO.48 of thsse requested credits. 

' As of the date of the tiling of this testimony, AT&T No* csrolina has not yel 
revicwd the ran& $27,221.90 of the $202,676.17 in crpbbgclr promotional credits 
that dpi has submitted L the billing period tiom July 2007 to ootober 2008. 
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fhua. dPi i s  entitled to appmxhnatdy 67% of thc $175,45427 of cllshbsdr 

pomotionrl a d i t  raluests, rod dPi is not entitled to appmximrtdy 33% of 

theeecashbadrpromotionrlreq~. 

PLEASE EXPLAIN HOW AT&T NORTH CAROLINA REVIEWS 'IHE 

CASHBACK PROMOTIONAL REQUESTS SUBMITED BY 

RESELLERS LJKE DPI FOR BILLING PERIODS AFFER JULY 2007. 

For most of these reqwsts, ATBT's mechanized systems exbact informaton 

(including savice order number) h m  the cruhback promotioaal credit 

request submitted by the madlor (or the d a ' s  bilymg agent). 'Ihe systoms 

thm camp the cootmts of tbc savia order suLnnittcd by the d a  to 

requimnents of the promotion to determine if the stmice d e r  meets all of 

the pnnnotional rcquimmalts. 

Fa m e  cashback promotions, an end user may requcst the CrShbacL offer 

only once in a givcn period of time. When a CLP like dPi resells that rypos 
of promotions, a m d  (a, opposed to mechanized) review is conducted to 

W i n e  if the and w x  has $atislied the same critaia an AT&T North 

Carolins end UPQ would be required to satis@. 

WHY WERE $57.650.48 OF THE REQUESTS THAT HAVE BEEN 

REVIEWED TO DATE DENIED? 



1 A. 
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7 Q- 
a 
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10 A. 

1 1  

I2 

13 

14 

15 

16 Q. 

17 

18 A. 

Thac &back pmwtional d t  requgtc wae denied either boxuse dPi 

mpcstcd the full (aa oppored to the dimuntal) amount of the carhbadc 

component of the pmmOtion or because the dPi end user did Mt meet at least 

one of the requkmcnta tha an ATBT No& C u o l i i  d urcr would have to 

meet to qualify fortbe pnnnotion. 

HOW HAS DPl RESPONDED TO AT&TNORTH CAROLINA'S DENIAL 

OF THESE S57h50.48 IN RBQUESTS? 

a i ' s  billing agent hru requested d i t  information for some (%ut not all) of 

the d b a &  pmmotid qUedsthatdPi hassubmiatd sinw JdyZOO7 and 

that AT&T North C h ~ l i ~  has not paid. To my knowledge. however, dPi 

tma donc nothing to suggcot that it dissgras with AT&T North Camlina's 

decision not to pay any of those rcqocsta 

DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 

YCS. 

9 
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F I L E D  
Nov20m 

AT&T NORTH CAROLINA 

2 

3 

4 

5 

6 

7 Q. PLEASE STATE YOUR NAME, YOUR POSITION, AND YOUR BUSINESS 

REBU'ITAL TESTIMONY OF NICOLE W. BRACY 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 
clwy,omcr 

WE.uulltirCombdon 

DOCKET NO. P-55, Sub 1744 

NOVEMBER 19,2M)8 

ADDRESS. 8 

9 

10 A. 

I 1  

12 Atlanta,Georgia 30375. 

13 

14 Q. 

15 IN THIS DOCKE17 

16 

My name is Nicole Bracy. 1 am employcd by AT&T Operations, I n c  as a Senior 

Product Marketing Manager. My business address is 675 West Peachtree Streel, 

ARE YOU THE SAME NICOLE BRACY WHO FILED DIRECT TESTIMONY 

17 A. Yes. 

18 

19 Q. WHAT IS THE PURPOSE OF YOUR REBUITAL TESTIMONY? 

20 

21 A. The primary prnpwe of my rebuttal testimony i3 to respond to dPi witness Brian 

22 Bolinger's unsubstantiated d o n  that dPi is entitled to 100% of the 

23 promotional credit requests it seeks in this pmceeding. As explained below, even 

24 if the Commission agreed with dPi (which it should not as oxplaincd by AT&T 



e I witness Scat FagusonX AT&T is unable to validate the oldest promotional credit 

- 2  requests submitted by dPi. 

3 

4 Q, 
5 

6 

7 

8 

9 

IO 

11 A. 

12 

13 e 14 

15 

16 

17 

IN HIS DIRECT TESTIMONY (PAGE 5, LINES 7-8). DPI WITNESS 

BRIAN BOLWGER STATES THAT "IN NORTH CAROLINA, DPI 

QUALIFIED AND APPLIED FOR, BUT WAS NOT PAID, 

APPROXIMATELY $156,500 IN CASH BACK PROMOTIONS 

[SUBMIRED PRIOR TO JULY 20071." DO YOU AGREE WITH MR. 

BOLINGER'S STATEMENT? 

No. As an initial matter, AT&T has no rcoord of a S1950 promotional credit 

request that was purportedly submitted in April 2006 and is associated with 

an April 2005 bill period (see Exhibit NWEI to my direct testimony). 

Although AT&T has &s for the remaining $ls4,SSO in promotionel 

d i t  requests that dPi seeks in this case, a substantial portion of such 

recorda (S33,900) are essentially worihlcss because AT&T would be unable 

to validate such requests if o d d  to do 80 by this Commission. 

18 

19 Q. CAN YOU DESCRIBE THE PROMOTIONAL CREDlT REQUESTS 

20 

21 

22 A. 

23 

24 

25 

THAT AT&T WOULD BE UNABLE TO VALIDATE? 

Yes. If odered to do so, AT&T could not use its current process for 

validating pmmotional credit requests to vdidate.the oldest pmmotional 

credit requests involved in this matt= (Le. the promotional credit requests 

ihat are associated with billing p a i d s  from Novanber 2003 through 

2 

. , . . . . . . 
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3 

4 

5 

6 

7 

8 

9 

10 

11 Q. 

12 

~ovmber ~o(H) . ’  The oldest promotional d i t  requests inwIved in this 

matter were submitted on a billing adjustment requat (“BAR”) h. 

Validsling a pmotionsl credit submiatd on a BAR form was a manual 

undertaking that would have repuirad, among other things. a review of Certain 

service order information to ensum that the dPi customer qualified for the 

promotion in question. (see the direct testimony of AT&T witness Kristy 

Seagle). Of cou~sc, no such validation took place because at the time when 

these BAR romW wae submitted, AT&T did not offa cashback promotions 

for resale. 

WHY CAN’T AT&T MANUALLY VALIDATE THE OLDEST 

PROMOTIONAL CREDIT REQUESTS SUBMITTED BY DPI TODAY? 

I5 

16 

17 

18 

19 

20 

21 

In addition to being extremely timbconsuming, the serrice order information 

necessary to manually validate the vast majority of lhae extremely old 

promotional d t  requests is not available. Specifically, AT&T no longer 

has service O ~ R  infDnnation for the Nodi Carolina promotional d i t  

rrquests that am associated with billing periods that predate Apil  2005. 

This means that of tho $39,900 in pmmoo’Mlal d t s  requests that - 
submitted using a BAR fonn (and cannot be validated using AT&T’s current 

validation process), ATBT would be able to manually validate only $6,000 of 

I Specifically, AT&T -1 use its cumnt cashback promotional credit validation 
process to validate any promotional credit request that is associated with a monthly 
billing period that m a t e  January 2006 (see Exhibit NWB-I to my direct testimony. 
column 2 - “Billing Period For WhiJl the Credit was Requested”). These old 
promotional credit rrquests total $39,900. All thew old promotional credit cquestg were 
submitted on BAR forme. 

3 
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IO 

11  

12 

13 

14 

15 Q. 

16 

17 A. 

such d i t s  quests (this is the sum total of the promotid  credit  request^ 

that are associated with billing periods fnm April 2005 through November 

2005). Fmm a practical perspdvc. this means hat wen if the Commission 

agreed with dPi (and for the n s ~ ) 1 1 s  set forth by AT&T witness Scot 

Fcrguson the Commission should not), AT&T would be unable to manually 

validate $33,900 of the promotional credit requests dPi is seeking in this 

matter. Stated di&rmtly, this means thet using the currmt process for 

validating promotions. AT&T could validate only $114,650 of the 

promotionai d i t  quests dPi seeks in rhis case? of course, and as 1 noted 

in my direct testimony, even under today's cumnt process, only about 67% 

of dPi's cashbadc promotional credit requests are valid&. As such, it is 

reasonable to assume that dPi would not be eligible to d v e  dl of the 

promotional d i t s  it seeks in this ease. 

DOES THAT CONCLUDE YOUR REBUTTAL TESTIMONY? 

Yes. 

This amount is detivcd by taking the amount dPi is d i n g  in this case 
($156,500) and subtracling: (i) the promotionel credit requests submitted via BAR fom 
(539,900); and (i) the promotional &it quest that AT&T has no reund of ($1.950). 

1 

4 



1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

0 l3  

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

164 

BY MR. TURNER: 

Q. Ms. Bracy, have you ever testified at a Commission 

hearing before? 

A. No, I have not. 

P. 

testimony? 

9. Yes, I have. 

2. Would you please present i.t? 

9. Yes. My testimony addresses the amounts in 

dispute in this docket. First, I explain that while dPi 

:laims it submitted $156,500 in cash back promotional 

:redit requests, ATbT's records reflect that dPi only 

submitted $154,550 in cash back credit requests. 

Have you prepared a brief summary of your 

Second, I explain that dPi requested credit for 

Eull -- for the full face value of the cash back component 

if the promotional offerings instead of requesting credit 

€or the face value of the cash back component less the 

:esale discount established by this Commission. 

Third, I explain that even after ATbT began making 

:he cash back component of the promotional offerings 

tvailable for resale in mid-2007, AT&T has rejected nearly 

me-third of dPi's cash back promotional credit requests 

because ai's end users did not satisfy the qualifications 

bf the promotion. 
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Finally, I explain that because of the age of 

these claims, AT6T is unable to validate the oldest 

promotional credit requests submitted by dPi. 

MR. TURNER: Mr. Chairman, MS. Bracy is 

available for cross-examination. 

COMMISSIONER CULPEPPER: All right. 

Eross-examination, Mr. Malish? 

MR. MALISH: Thank you. 

:ROSS-EXAMINATION BY MR. MALISH: 

2. . MS. Bracy, how are you? 

4. I'm good. H o w  are you? 

1 .  Good. And I'll try not to be mean to you, okay, 

'cause I know it's your first time doing this. 

First of all, looking up at the board, do you 

remember -- you've been here the whole time and you saw 
:he -- and listened to the testimony of Ms. Seagle, 
zorrect? 

l. Correct. 

>. And also of Mr. O'Roark beforehand, right? 

L. correct. 

I .  And you heard the openings and all of that, right? 

L.  Yes. 

1 .  Okay. And you heard me visit with Ms. Seagle 

ibout the purpose behind the wholesale discount, right? 

NORTH CAROLINA UTILITIES COMMISSION 
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i. Right. 

>. 
if that is to bring the wholesale rate below the retail 

rate? 

1. I don't know that I understood her to say... 

2 .  Do you understand that that's the purpose of 

laving a wholesale rate is-that it will be less than the 

retail rate? 

L. Well, I don't address the purpose of -- but 
:estate your question. 

2 .  Well, do you understand the purpose of having the 

iholesale rate, the rate for resellera, is to bring that 

rholesale rate below, in other words less, than the retail 

:ate? 

L. I think in most cases. 

1. Okay. And would you agree, a6 MS. Seagle said, 

;hat prior to 2007, prior to June of 2007, BellSouth did 

lot offer the same promotional cash back offers to dPi and 

:LECs like dPi that BellSouth made to retail customers? 

L .  

;hat cash back offerings were not available -- 
!. Right. 

,. -- for resale. 

!. Besides her saying that, do you also agree that 

And the -- and she agreed with me that the purpose 

I recall her saying that BellSouth's position was 

NORTH CAROLINA UTILITIES COMMISSION 
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that's what -- 
R. That's my understanding. 

P. All right. Okay. And you saw me start to go 

through the math here with -- or the -- or the logic? 
KR. MALISH: If I may approach? 

COMMISSIONER CULPEPPER: Sure. 

3. You saw me start to go through the analysis here 

3f how the promotion is in theory supposed to work if we 

Eirst assume that CLECs like dPi are supposed to get the 

aenefit of the promotion? 

4. I saw that, yes. 

2.  All right. And would you agree with me generally 

that if you first assume that dPi is supposed to get the 

aenefit of that promotion that we -- we're looking at a 

situation where the retail price is the tariff minus the 

?rotnotion? 

i .  Say that again. 

>. Well, let's start -- let's go back to this. 
iholesale! that's the price that resellers pay, right? 

m d  that's approximately a 20 percent discount from 

retail, correct? 

L. Well, I'm -- I'm having trouble because my 
:estimony does not address that. 

1. Your testimony addresses how the promotion should 

NORTH CAROLINA UTILITIES COMMISSION 
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be calculated, whether it should be all of the hundred 

dollars or a fraction of it, right? 

A. NO. 

P. No. 

A. My testimony only addresses the credit requests 

that dPi submitted and that they do not reflect the resale 

discount, not how. 

2. So you don't have an opinion on how -- if dPi is 
entitled to a promotion, what the amount is; is that 

zorrect? 

4. Restate that again. 

1. 

m y  testimony about how the promotion credit should.be 

iwarded to dPi if we assume that dPi is entitled to it; is 

that correct? 

1. Not how it was calculated, no. 

2. Okay. So this business that Mr. -- that Mr. 
rurner went through with Mr. O'Roark where they did the 

:alculations, right, you have -- you have nothing to say 
in that one way or the other? You have no idea whether 

;hat's correct or incorrect; is that true? 

L. Not the calculation. I don't get into the 

:alculation. Like I said, I -- my testimony addressed 
:hat they requested the full face value without deducting 

. .  

You don't have an opinion or you're not offering 

NORTH CAROLINA UTILITIES COMMISSION 
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the discount. 

2. 

#hether that was correct or incorrect; 'is that true? 

And you -- but you don't have an opinion as to 

4. Well, it's our -- our -- our position that at best 
that's what they are entitled to. 

2. All right. So do you understand where that 

Josition comes from? 

L. I've heard the discussion during the hearing, yes, 

)ut as far as getting into the details and -- 
!. Is there somebody -- so basically are you telling 
18 that you're just regurgitating what you were told the 

ray that this is supposed to work, but you don't have any 

mdependent appreciation or understanding of how it's 

iupposed to work and I should ask those kinds of questions 

.o somebody else? 

b .  I believe that is -- 
NR. TURNER: I object to the characterization. 

don't think that's at all what the witness said. 

COHMISSLONER CULPEPPER: Well, it could have 

een asked a little bit better maybe, Mr. Turner, but I'm 

oing to let the witness answer the question if she has an 

nswer for it. 

I mean, I think that gets into some of the legal 

ssues, but I do -- like I said, I understand that that's 
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RT&T's position, that at best that dpi is entitled to the 

€ace value less the discount. 

2 .  But you don't necessarily knoiv why that might be, 

ahy that happens to be? Is that something I should ask 

W. Ferguson instead? 

9. I don't know. Either -- maybe our legal counsel. 
2 .  Okay. Let me double check my notes then if you 

:an't offer on this subject. 

And MS. Bracy, I would like to direct your 

attention briefly to your rebuttal testimony. 

i. Okay. 

I -  Specifically page 3. And you have a footnote 

:here at the bottom of page 3 and I would like to visit 

iith you about. And I'm not going to read it to you, I'm 

just -- generally you say that the submissions that dPi 
made to try to get the benefit of these credits were made 

m bar forms; is that correct? 

L. Yes, that's correct. 

1. And I just want to make sure that isn't that the 

.- wasn't that the procedure at the time? Is that -- when 
rou want to make a request, it's supposed to be on a bar 

'orm, right? 

i .  That was the procedure at the time. 

!. Okay. So there's nothing wrong with them using 
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that procedure? That's the -- that's the procedure that 
BellSouth has created for doing this, correct? 

A. They submit it on bar forms, yes. 

P. Okay. 

MR. MALISH: Mr. Chairman, I think I don't have 

any more questions for this witness because my 

understanding is that she's not prepared or offering any 

testimony on how this -- on how they get to their position 
3n what the -- on how the promotion should be calculated 
€or dPi if, in fact, dPi is entitled to it. And it may be 

that Mr. FerguSOn can talk about that, the next witness 

UP. 

I would like to be able to recall Ms. Bracy if, 

Is -- is that something that in fact, he cannot do that. 

ve can arrange here? 

COMMISSIONER CULPEPPER: Absolutely we can 

irrange it. 

MR. MALISH: All right. In that case, I will -- 

C will pass the witness. ' 

COMMISSIONER CULPEPPER: All right. Ns. 

Zdmondson, you have any questions of the witness? 

MS. EDMONDSON: Yes, please. 

:ROSS-EXAMINATION BY MS. EDMONDSON: 

j .  Good afternoon, Ms. Bracy. 
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R .  Good afternoon. 

Q. On page 9 of your direct testimony -- let me turn 
to it myself -- you mention that ai's billing agent has 
requested audit information. Has that been provided by 

RT&T to dPi's billing agent? 

R. Yes. We -- we -- we've provided some and we've 
started providing detailed information this year. 

3. What's the time frame? How long does it take 

y'all to respond to those requests? 

4. Well, now it takes us less than a month. 

2. Okay. In your rebuttal you discus how you -- how 
-- about validating promotional credit requests. Is it 

true you cannot validate promotional credit requests 

Sssociated with billing periods that predate April 2 0 0 5 1  

4. Yes, that's correct. 

2.  And why is that? 

a. Because the service order information is no longer 

ivailable. 

>. And where is it? 

L. We don't have it on the systems anymore. 

2 .  Is it destroyed or been deleted? 

L. One or the other, yes. 

1. What is the retention policy for AT&T as far as 

:ecords, electronic or hard copies? 
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A. I don't know that, ma'am. 

Q. 

A. From what I understand, these were the paper 

requests that came in on the bar forms. 

Q- DO you know how long you retain them? 

A. NO, I don't. Because we don't -- we don't use 
those bar paper forms. 

systems now. 

2. Okay. When did -- okay. So you -- and so you 
Mere requested -- dPi asked for them in 2008 for  2005 

promotion credits? 

R. From what I understand in -- in 2007 or 2008. 

2. So that maybe you had records going back about 

three years? 

4. Yes. Maybe a little more than three years. Maybe 

Eour years. 

1. So if you can't validate it, then it's your policy 

:hat it -- it should be denied? 
$. Yes. 

2 -  

igreement that requires you -- that deals with how long 
records should be retained? 

Were these electronic or paper requests? 

We have electronic mechanized 

Are you aware of anything in the interconnection 

I ' m  not aware of anything. 

All right. 
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MS. EDHONDSON: That's all I have. 

COMMISSIONER CULPEPPER: Redirect examination? 

MR. TURNER: Very briefly. 

IEDIRECT EXAMINATION BY MR. TURNER: 

). Ms. Bracy, I'm concerned that there may be a 

.ittle confusion there and I would like us to try to clear 

.t up. 

L .  Okay. 

!. The records that you would need to man -- to 
ralidate these service orders, is the bar form, the paper 

bar form the record that you would need? 

L .  No. It's the service order information. 

!. And the service order information that you would 

ieed, in what form is it generally kept? 

,. Electronically. 

I. So having the bar forms is not the issue, it's 

laving the electronic data that show the service order 

nformation that's the issue. D o  I understand it right? 

,. That's correct. 

MR. TURNER: That's all I have. 

COMMISSIONER CULPEPPER: All right. Questions 

y the Commission? 

(NO response.) 

Thank you very much, Ms. Bracy. You may stand 
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down from the witness chair. 

MR. MALISH: I actually have some recross on 

some of the things that -- is that permissive -- 
permissible? 

COMMISSIONER CULPEPPER: On -- 
MR. MALISH: On this issue of the bar forms and 

the -- 

COMMISSIONER CULPEPPER: Is it based on 

Ys. Edmondson's questions? 

MR. MALISH: It -- it flows from them. 

COMMISSIONER CULPEPPER: All right. 1'11 permit 

it. Go ahead. 

MCROSS EXAMINATION BY MR. MALISH: 

1. MS. Bracy, how long have you been in the section 

chat handles the processing of these credit -- of these 

:redit requests? 

L. I started in January of '08. 

I. Of '08. So you were not there back in '07 and 

Before when these would have been submitted -- 

L.  That's correct. 

1. -- the first go-round? 
Do you know what information is contained on the 

bar form? 

1. In general, yes. 
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Q. And I'm talking about back in '07 before .you got 

there. 

A. In general, not in detail, no. 

Q. My understanding is that the bar form is basically 

we have a claim and then dPi has to go through and itemize 

that by telephone number, laying out in significant detail 

what it is for that telephone number that allows them to 

say that we want a credit based on service provided to 

this telephone number. Is that your understanding of how 

it works or how it did work? 

R. Yes. 

2. All right. And -- yeah. Does -- does BellSouth 
3r AT&T retain the billing records as opposed to the 

service order records that go back and cover the time in 

question f r o m  2003 to 20057 

4. I don't know. 

2. Okay. You didn't look for those, did you? 

i. Billing records, no. 

1. All right. And your testimony is from -- is from 
1008, correct? 

1. That's right. 

2.  And if dPi provided some materials since then, 

)illing records and stuff like that, you have not reviewed 

:hose? If they provided those in discovery, you haven't 
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eviewed those, have you? 

L .  NO, I haven't reviewed them. 

!. 

lot have the stuff going that far back for you to 

louble-check and make sure that what they asked for was 

:orrect or incorrect; is that true? 

L. Say that again, I'm sorry. 

!. I'll ask a different question. You don't have the 

.- I guess -- I guess y'all don't have the information to 

lay that billing adjustment requests made by dPi were 

.nvalid either, do you? 

L. For the time periods that I state in the -- in my 

:estimony, we don't have the service order information to 

.- to validate -- 

!. All right. 

1. 

I. 

br invalid, one way or the other? 

L. Not unless we have the service order. 

!. All right. Okay. Do you know what is on the 

billing records that are provided by AThT to dPi, which is 

ised by dPi or by its agent to create the request for 

'redit? 

1. No. I -- I haven't seen that. 

Okay. So as of 2008 is when you're saying you did 

-- whether they are eligible. 
So you have no way of saying whether they're valid 
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2- Okay. So you don't know what the information is 

that they are -- you did not look at the billing 
information from AThT which was used by dPi to create the 

request for credit? 

R. NO. . 

2. Okay. 

MR. MALISH: I'll pass the witness. 

COMMISSIONER CULPEPPER: Okay. Ms. Edmondson, 

do you have any questions based on that cross-examination? 

MS. EDMONDSON: NO, thank YOU. 

COMMISSIONER CULPEPPER: Any redirect based on 

that cross-examination? 

MR. TURNER: Verily briefly. 

COMMISSIONER CULPEPPER: Go right ahead. 

'URTHER REDIRECT EXAMINATION BY MR. TURNER: 

2. 

:harge docket? 

i. Briefly. 

>. Did dPi in that docket submit requests for line 

:onnection waiver charges and get them denied by AT&T? 

L. Yes. 

1. Did the Commission find that those requests were 

mvalid? 

Are you familiar with the line connection waiver 

L .  Yes, from my understanding. 

NORTH CAROLINA UTILITIES COMMISSION 
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1. And as I understand it, you don't have the 

nformation that you need to validate whether or not.it's 

tntitled to these cash back promotion requests for the 

. h e  period you testified about, right? 

L.  Correct. 

MR. TURNER: That's all I have. 

COMMISSIONER CULPEPPER: All right. That now' 

lppears it does conclude your testimony, Ms. Bracy, and 

'ou may stand down. 

All right. Call another witness. 

MR. TURNER: AT&T calls 'Scot Ferguson. 

SCOT FERGUSON; Being first duly sworn, 

testified as follows: 

1IRECT EXAMINATION BY MR. TURNER: 

'. Mr. Ferguson, would you state your name, your , 

mployer and your business address for the record, please? 

Yes. My name is Scot Ferguson. I work for AThT 

perations, Incorporated. My office address is 675 West 

eachtree Street, Atlanta, Georgia, 30375. 

And did you file or cause to be filed in this 

roceeding direct testimony dated November the 5th, 2008, . 
nd consisting of 25 pages? 

Yes, I did. 

Do you have any revisions that you would like to 

NORTH CAROLINA UTILITIES COMMISSION 
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make to your prefiled direct testimony? 

A. NO. 

Q. 

appear in the prefiled direct testimony, would your 

answers today be the same as they appear in the prefiled 

testimony? 

A. Yes. 

Q .  

labeled PLF-1 and PLF-2? 

A. Yes. 

Q .  

those exhibits? 

A. NO. 

Q. Moving to your rebutta1,testimony. did you file or 

cause to be filed in this proceeding rebuttal testimony 

dated November the 19th, 2008, and consisting of 8 pages? 

n. Yes. . 

Q. Do you have any revisions that you would like to 

If I were to ask you the same questions that 

And you had two exhibits to your direct testimony 

Do you need to make any revisions to either of 

make to your prefiled rebuttal testimony? 

R. No. 

2. And if I were to ask you the same questions that 

nppear in your prefiled rebuttal testimony, would your 

nnswers be the same as they appear .in the testimony? 

Yes. 

NORTH CAROLINA UTILITIES COMMISSION 
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1. 

.abeled Rebuttal Exhibit PLF-l? 

L. Yes. 

2.  

You had one exhibit to your rebuttal testimony 

Do you have any revisions to that exhibit? 

L. NO. 

MR. TURNER: Hr. Chairman, I would like to ask 

:hat Mr. Ferguson's prefiled direct and prefiled rebuttal 

:estimony, along with their associated exhibits, be 

.nserted into the record of these proceedings as if given 

Live from the stand. 

COMMISSIONER CULPEPPER: All right. The 

ritness' prefiled direct and rebuttal testimonies are 

tdmitted into evidence as if given word for word orally 

irom the stand. The witness' direct exhibits and rebuttal 

!xhibits are identified as marked when filed. 

(Whereupon, the prefiled direct and rebuttal 

testimony of Scot Ferguson will be reproduced in 

the record at this point the same as if the 

questions had been orally asked and the answers 

orally given from the witness stand.) 

(Whereupon, Exhibits PLF-1 and PLF-2 and 

Rebuttal Exhibit PLF-1 were marked for 

identification.) 

NORTH CAROLINA UTILITIES COMC4ISSION 
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AT&T NORTH CAROLINA YC. un!4tiw 

DIRECT TESTIMONY OF P.L (SCOT) FERGUSON 

BEFORE THE NORTH CAROLINA UTlLlTZES COMMISSION 

WCKET NO. P-55, SUB 1744 

NOVEMBER 5,2008 5 

6 

7 Q. PLEASE STATE YOUR NAME, YOUR POSITION WITH AT&T 

8 

9 

OPERATIONS, INC. (“AT&T”). AND YOUR BUSINESS ADDRESS. 

IO A. My name is Scot Fapuson. 1 am an A d a k  Diredor in AT&T OpaatiOns’ 

11 Wholade organization. As such, 1 am responsible for certain issued dated to 

12 

13 

14 

IS 

wholesale policy, primarily dated to the g d  rems d conditions of 

imacOrnection agnanmts throughout AT&T’s o p t i n g  regions, including 

North Carolina. My business address is 675 Weat Peachtree Sweet, Atlanta, 

Georgia 30375. 

16 

17 Q. PLEASE SUMMARIZE YOUR BACKGROUND AND EXPERIENCE. 

I8 

19 A. I graduated from the Univasity of Georgia in 1973, with a Bachelor of 

20 Journalism degree. My career spans almost 35 years with Southem Bdl. 

21 BellSouth cblporation, BellSouth Tel~munioationS, Inc.. and AT&T. In 

22 

23 

24 

25 

addition to my current assignment, I have held positions in sale9 and d e t i n g  

cuatomer system dasign, product mmgement, hsining public relatiom, 

wholaale customer rad regulatory support, and wholesale wntract negotiations. 

1 



\%  3 

1 9- 
2 

3 

4 A. 

5 

6 

7 

8 

9 

10 

11 

I2 

13 

14 

IS Q. 

16 

17 A. 
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BRIEFLY SUMMARIZE WHAT IS AT ISSUE IN THIS COMPLAN 

PROCEEDING. 

The issue is wh*ha dPi Telecomect, LLC. ("dPi") is entitled to r*roactive 

credits for carhback pmmoCiod offaiags &g &rn Novanbu 2003 through 

July 2007. AT&T Noah Cwlina ("AT&T") believes dPi is not entitled to these 

wedits because: (1) AT&T's e o n  not to offm the Cashback pomOn of the 

pranotionS at issue for d e  is rrssoaable and nodisaiminatOrY; (2) AT&Ts 

decision not to offa tfic caebback portion of the pnnnotio~ at issue for d e  did 

not (and daer mt) hano compdition in North Carolina; (3) Wi's request i s  

discriminatory and, if grsntrd, would disadvanugc dPi'r, competitors: and (4) 

dPi's request is not timely and is mi in compliice with the tenns of the 

lntaconncctim Agreamt ("ICA" or mApunent") bdwem the pmtieS. 

PLEASE EXPLAIN HOW YOUR TeSTIMONY IS ORGANIZED. 

My testimony explains ATBtT's position with respect to cashback promotions d 

disclrPseP Ppscific policy reasons why the North clrrolina Utilities Carmission 

c- ' ion'? should b y  dPi'a Complaint. 1 begin my tedimony with a 

gaaal overview of ATBT's resale OMigptim punupnt to the federal 

TdecommunicationS Act of 1996 (the "Act") and how AT&T and dPi have 

incolpaatsa sucb obligutions into their Agmemrn~ Next I d i s a ~ ~  the details of 

the promotioos at issucs in this complaint Tbm 1 discus AT&T's genaal 

position 011 the d e  of the cashback portion of its promotions prior to July 2007 

and after July 2007. Next, I discus why AT&T'r docision not to d l  the 

2 
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2 

3 

4 

5 I. ATBT'S RESALE OBLIGATZONS 

6 

7 Q. 

8 OBLIGATIONS? 

9 

d b n c k  promotha at iasue in this docket is reasollbbfe and nondisaiminatory. 

Finally, I wrplllin that dPi's compl8ht io u n t i d y  aad does not comply With the 

tarns of the partin' Agmmmt. 

COULD Y W  BRlEFLY EXPLAIN THE SWRCE OF AT&T'S RESALE 

10 A. 

11 

I2 

13 

14 explanuion by our nttmncys. 

1s 

16 

17 

18 

19 U.S.C. )#251(b)(1); Zsl(cx4). 

20 

21 

22 

23 

Ye9 1 m not a lewyn, and OUT attorneys CBn addrcw the Specific darib O f  

AT&T's d e  obligations in post-hearing briefs md, if naxasuy, during o d  

argument. In oFder to put the dnda  of my t&imony in perrpectiw, howeva. 

I will provide a high-level ovuvicw of ATBT'8 roalc obligations, subject to 

In gcncnl. the Aa q u i r e  AT&T, subject to eertrin conditions and IimiWions. 

to offer for d e  at wholcsalemtes any teleconmnmications savice it pmvids at 

retail to subscribm who arc not telecommunications canim &e genemlly, 47 

The FCC issued M order and adopted des implednenting these provisims,' and 

this Commission has i d  PLI o d e  establishing d e  whdesalc discount rates 

that apply wha AT&T is obligated to offer services for rsslle in NO& Carolina2 

' Zn the Mat& of Z-&.on of the h n l  Cmp&tion Providonr in the 
T e l e c o m ~ m  Aa of 1996, CC Docket No. 96-98, First Report and ordrr. 11 FCC 

3 
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2 Q. 
3 

4 A. 

5 

6 

7 

a 
9 

10 

I 1  

12 

I3 

14 

15 

16 

17 

AS A PRACTICAL MATIER, WHAT DOES ALL OF THAT MEAN? 

Fw armplc, assume that AT&T's tariffed inatalldon chsrge for a @ d a r  

telecommunications m i c e  that is available for male is S40 and that ATBT's 

tmiffsd monthly rate for the b e e  is 520. Assume finther ht the d e  

diseount is 20%: If dPi plrchases the same service to resell to one if its own 

qualifying end usem, AT&T would bill dPi 532 for the installatian charge (the 

S40 tsriffed rate lcss the 20% d e  discount) dS16 for~monthlyrate(thc 

520 tariffed rate less the 20% d e  discount). 

Ri%499,fla63-9a4 ("LomICompetition order'y. b h o ,  47 C.F.R. 80 51.601-51- 
617. ' h the Matter of Petition of ATdrT Convnunimtionr of the Southern Statu. Inc.for 
ArbimvioA qfan Jmenanwdon Agreement with BdBouth Telecomnunicalion% Im., 
Dadrd No. P-140. Sub SO. Recommended Arbimalion O+, dated Decemba 23, 19%. 

' These cat- arc hypothetical. The aclurrl d e  discount rate adopted by this 
Commisaion is 21.5 W for raiddid stirvices and 17.6 % for bUrinaas &e. In the 
Matter ojPetitiou qfAT&T c4mnncnicatio~ of the Southern Stales, Inc f i r  Arbitnation 
of M lniermmecdon &reemmt with BellSouth Telmmmw*eations. IN.. W e t  No. 
P-140, Sub SO, Recottunen&$ Arbitmtim onbr, dated D& 23,1996, at p. 43. I 
amusingthepehypotheticllnteamtbisinstsneeforillustntivepraposcs. 

at p. 43. 
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11 
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16 

17 
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IL THE PARTiES’ INTERCONNECTION AGREEMENTS , 

HOW DO AT&T AND WI WORK THESE RESALE OBLIGATIONS IIWO 

THEIR BUSINESS RELATIONSHIP? 

Like 0th obligations that arisa under Section 251 of the Act, those fedale 

oblitions arc addnsped in intcrcormLaion agreements into which the perties 

m t d  pursuant to Section 252 of the Act. 

DID THE PARTIES E!NTER INTO ONE OR MORE AGREEMENTS THAT 

WERE IN EFFECT DURING THE NOVEMBER 2003 - JUNE 2007 TIME 

PERIOD AT ISSUE IN THIS wcKM*) 

Ycs. In fact becausethe time period c o v c r s ~  four year& thaewaretwo 

d i h t  agrremcnts in effect during that time paid both of which were thc 

result of voluntary negotiation (a oppwcd to arbitration). 

l l ~ e  fint of these two intaconneftion agreemaas was executed in March 2003. 

The agrwncnt is avdlrblc on the web at the following addrrss: 

httdIcBr. t g & O U t h . d d ~ d  I s t a t ~ 0 0 ~ ~ ~ .  m relevant 

provisions of that Agnemcnl (i.c., the General Turns and Conditions Section, the 

Resale Attachmnt, and the Billing Attachment) am ad forth in Exhibit PLF- 1. 

The second of these two agrammts wm sxccutcd in April 2007, and ranaim in 

dfea The merit is available on the web at the following addnss: 
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I9 

20 

21 

22 

111. THE PROMOTIONS AT ISSUE lN THIS PROCEEDING 

Q. WHAT PROMOTIONS ARE THE SUBJECT OF THIS COMPLAKNT 

PROCEEDING? 

A. This case involves the following thra AT&T carhback pmmotionr: 

AT&T's $100 cashbaclr for Complete Choice, A m  Plus with Complete 

Choice and Refarad Padr; and 

ATBtT's $50 Cashback 2-Pack Bundle Plan. 

Q. PLEASE DESCRIBE THE SI00 CASEIBACK FOR IFR + 2 CUSTOM. 

CALLING OR TOUCHSTAR FEATURES PROMOTION. 
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A. 

A. 

This promoiim WILY availabIe io suslifyine AT&T cmd users h August 25. 

2003 to Januny 31,2005. The promtion was o f f d  to new residential end 

u~18 wfio did not d y s u b d b e t o  AT&Ts local service and who purchsMd 

basic residential service plus at least two (2) qualifying Custom W i n g  or 

TouchStar features. When an AT&T cnduacr 0.rdaed and qualified for this 

pomOtion, ATBtTdltd tbeend uwr a SI00 cashbaclt coupon. The d USQ 

had to dean the coupon within 90 days ofreceipt in orderto receive n $100 

&. 

PLEASE DESCRIBE THE $100 CASHBACK FOR COMPLETE CHOICE, 

AREA PLUS WlTH COMPLETE CHOICE AND PREFERRED PACK 

PROMOTION. 

For tht time paid involved in this complsint. this pmmotion wes available to 

qualiljhg ATBT md usem from Junc 1,2003. and continued past July 2007. 

Tbc promotion was ot%d bo -g ATBT end u r n  who did not d y  

subsaibe to AT&T's local Savicc and bad not had AT&T local &a for at 
least 10 days prior to their service rcqucs~ In addition, the end USQ qdif ied for 

the pmmotjon wha, hdshe purchased AT&T's Complm Choice d c s  ofWng, 

Area Plus with complctc choice Bavim ofking or P n f a d p s d c  Plan service 

offsrhrg When an AT&T end USQ OM and qualified for this promotion, 

AT&T mailed the end user a coupon for SI00 CaShbrdL Ths ad usahad to mail 

in the complatcd coupon, along with the ad UT'S first month's bill showing the 

pwchasc of &pile wrvicea, in orda to rcccive a dxck forf100. 
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PLEASE DESCRIBE THE $50 CASHBACK 2-PACK BUNDLE PLAN 

PROMo71ON. 

For the time p a i d  involved in uli complsint, this piornotian was available to 

qualifying ATBT end users fmm Decanber 15. 200s to April 30,2007. On May 

1,2007,Ulispmmotion~modifiedtoreducetbecrehbrclrrewardtoS2S. The 

promotion wa offered 10 reacquisition end u m a  who plrehased ATBT’s 2-Pack 

Saviee offering plus an affiliate Savi- (such a9 longdistance, k W ,  

FsstAoascr DSL. or Cin@r wireless service). Such automers received the SM 

Crshbsclr coupon and optional wioanail d c e .  ATBT’s Z-Pack savia 

offaing is a pacLseed offking that combmcS ATBT’s basic telephone Savice 

with specific feahlrar. When M ATBT end user ordacd and qualified for this 

promotion, AT&T mailcdthe uutomer a coupon that t h e c u s t o m a b a d t o ~  

in o n k  to receivc n E50 check (or, after April 30,2007, e $25 check). 

Do THESE THREE PROMOTIONS HAVE A COMMON CHARAmERISTK 

THAT IS RELEVANT TO THIS PROCEEDING? 

Yes. The primary component of arch of these three promotions is a cashback 

offaing. That is, if 80 ATBT end userpurJlased cutain savicar at tbe tariffed 

ratc and m a  0th eligibility aitaia (sueh as the end user’s having left AT&T aud 

is now a returning auto=), the end user wuld receive a specified amount of 

cashba& from AT&T, p v i d d  the customer rdurncd the requisite coupon 

within the allowable time p a i d  
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IV. AT&"% PCWlTlON ON RESALE OF CASEBACK PROMOTIONS 

WHAT I S  AT&T'S POSITION ON THE RESALE OF CASHBACK 

PROMOTIONS? . 

That d q m d s  upon the time b e  involved. As explained in more detail below, 

prior to July 2007. AT&Ta position (which originally had been BellSouth's 

position) was that the eashbaclr portion of a promotjom uas not available for 

d e  Assume, fbr example, that AT&T off& a mhback promOtion bawear 

January I ,  2007. and May I ,  2007 by which an cnd user who purchased a 

partidar service with a tarim monthly rate of $40 would p $20 Eaahbadr 

fmm AT&T. AT&T's position was that I reseller could purchare the sewice for 

$32 (the $40 tariffed rate less the hypothetical 20% d e  discount disnuu earlier 

in my testintony). but AT&T would not provide the d l a  any portion of the $20 

cashback amount 

From July 2007 forwd, ATBT will make available the eashback portion of a 

pmotion to requesting CLPa, m s m i q  the Ctps' cad upas purchesc the 

withthe 

promotiOn. Auumq for exanple, lhat AT&T offed a promdon between 

Jnnumy 1,2008, and May 1,2008, by which m end u a u  who purcbascd a 

particular seavice with a tariffed monthly rate of $40 would ga $20 cash back 

fiom AT&T. AT&T's position is that a d u  can purche the service for E32 

(the $40 taritfed rate less the hypothetical 20% d e  discount), and thra ATBT 

requisite riavices and meet any other eligibility aiterin sssoetatrd * 

9 



1 will pvide the teseller a 516 d a d  aedit (the 520 n#ail cashback amount 

lcsa the hypothaical20% resale dimunt). assuming of mume that the services 

involved in the pmmotion are tslccownMicatona services that an? subject to the 

d e  quiremat and the CompetinE Local Provider’s (“CLP’) end user met the 

same qualifications M AT&T end user would h v e  to mcct to pslticipue in the 

promotion. 

8 Q. 
9 

10 

I I  

12 A. 

IT MAY APPEAR THAT ATBT CHANGED ITS POSITION IN JULY 2007 

BASED ON A FOURTH CIRCUIT COURT OPINION THAT AFFIRMED 

ORDERS ISSUED BY THIS COMMISSION. IS THAT WHAT HAPPENED? 

No, as explained below. the change in position in July 2007 was not the result of a 

13 

14 

1s 

murt decision that affirmed two pnmotion-rehtal ordm issued by h i s  

Colnmission in Docket No. P-100, Sub 72b. Instead, it was the result of I 

decision by the recently-merged AT&T to gtendardize its rarale position ~ ~ 0 5 8  

16 

17 (“ILEC“). 

18 
19 A. AT&T’S POSITION ON RESALE OF CASHBACK 
20 

21 

22 Q. WHAT WAS THE BASIS OF AT&T’S POSITION REGARDING THE 
23 AVAILABILITY FOR RESALE OF CASHBACK PROMOTIONS PRIOR TO 

24 JULY 20071 

25 

the 22 states in which it opentar as an imwnbent local cxehangc carrier 

PROMOTIONS PRIOR TO JULY 2007 

10 
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12 Q. 

13 

14 

IS 

16 

17 A. 

18 

19 

20 

21 

22 

23 

As I mentioned before, I am not a l a w  and cannot addms the details ofthe 

legal brsir for the pition, and AT&Ts nttorneyr can address those details in 

pwt-&~ briefs a d .  if ncce%wy, during d arguu~cnt. At a high Iml. 

howcw. AT&T's poaitiOn wos tbat the crshbrk portion of such p r o m o h  was 

not a telccommuuicntionr Javia that is subjcd to the d e  obligations of fedcral 

law bccauoe only "tel#ommunicstions Savicn" am subject to the Act's resale 

obliptiom, and that the "cashkck" componsnt of such pnmdons waa a one- 

time rmakaing expense that did not ducc thc raail price of the of the 

tdsommrmications saviee. The. customer continued to be billed the full reteil 

price for such service. 

HAS THIS COMMISSION OR ANY COURT ADDRESSED AT&T'S 

POSlTlON THAT CASHBACK PORTIONS OF PROMOTIONS ARE NOT 

TELECOMMUNICATIONS SERVICES THAT ARE SUBJECT TO THE 

RESALE PROVISIONS OF THE ACT? 

Ya. As alluded to earlier, the United Statg court of Appeals for the F o h  

C i t  addrrsad this issue while reviewing ordm issued by this commission in 

Docket No. P-100, Sub 72b? AI a high lcvd, the Court aarmtd this 

Commission's dstsmwtl . 'on th.t, d c s s  II rclwonsblc a d  nondiacriminatoy 

d d i o n  on d e  applies, while the promotion itself need not be provided to 

CLPs, the value of iacentjves such aa giit cards, chcch, coupons for checks, or 

similar types of msrlreting incontivcs cxtcnding for more than 90 daya must be 

BellSouth Telemnumuicailons. Inc. v. Sanford. et al.. 494 F.3d 439 (4" Cir. I 

2007)(''Bsllsouth v. SanJbnj"). 



d e e t t d  in h e  retail rate d for computing the wholtsale rate tht is to be 

charged to CLPa AT&T's attorneys will d r e s s  the specifics of the din@, and 

how it npplies to the disputeat issue in this docket, inpoat-krhg bricfr snd, if 

mcesary, in oral arguments. 4 

5 

6 Q. WHAT IS AT&T'S POSlTION ON THlS RULlh'G? 

7 

8 A. Although AT&T docs not agra with the BJIsartli v. Sa%rd decision, AT&T 

9 

10 

11 

12 

13 

catainly d l  cornply with this ruling in North cpolins and Sonth Carolina - the 

two strtee within the Fourth Circuit in which an ATLQT entity is an LEC. In 

statcs that are in otha judicial circuits, howeva, AT&T msintainS its position that 

tbe &back portion &e. non-telwmnumidons service portion) of a 

tdccommrmicatiOns service pmmotion is not subjcct to the Act's d e  

14 

15 

16 Q. DID' THE FOURTH CIRCUIT ADDRESS ANY OTHER ASPECT OF 

11 

18 ORDER? 
19 

CASHBACK PROMOTIONS WHEN 1T REvlEwED THIS COMMISSION'S 

20 A. Yes. In reviewing this Commission's orders, the Forrrth Circuit noted that this 

21 Commission did not decide bow to hat any particular incentive or promotion. Jt 

22 

23 

dm noted tbat this Commission indicated that it wes inched to allow AT&T Io 

restrict the mssleofthecasbbn&prmnotional offering that WBB addnssed in the 

12 
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8 Q. 
9 

10 

1 1  A. 

12 

13 

14 

I5  

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

commission's ordaa6  gain, AT&I-S attorneys will addraas the specifies of 

thaedings, d h o w  thcy apply to the oshbeclr pmmotirmal credit rcquesta at 

issue in this docket, in post-hearing bri& and, if necessuy, in oral arguments. 

B. AT&T'S POSITION ON RESALE OF CASHBACK 
PROMOTIONS FROM JULY 2W.FORWARD 

WHY DID A T ~ T ,  IN JULY 2007. ADOPT A NEW POSITION REGARDING 

CASHBACK PROMOTIONS ON A GOlh'GFORWARD BASIS? 

-re the merges between AT&T and BellSouth was completed in December 

2006, AT&T provided service to a 13aute region and BallSouth provided savia 

to a %state @on. For ease of dimmion, I will refa to the AT&T 13-state 

region company as "pramcrgcn AT&T' and the BdlSouth 9-statt @on 

company as '*merger Bellsouth." 

As notal above, pre-merger BollSouth did not make cashback and other non- 

tclcEommunications portions of promotional ofking available to rrsdas. Pre- 

m a g a  ATBtT, on the other hand, did (although it was not obligated to do so). In 

~hm' the two companies d i h t  positions regmiing tbe availability of 

d b a c k  piomotiwal offaiag to CLPS. 

Those difFennt positions pmmted opaational isaues in the port-merger AT&T. 

One of the company's Merger Commihnentr, foa instance, allow CLPs to "port" 

an interconnection agreement hm one state in the mpged mmpmy'a 22-st.tc 

BellSouth v. Sianjiud, 494 F.3d at 453. 
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2 

3 

4 

5 

6 

7 

8 

9 
10 
I I  

12 

13 Q. 

14 

15 

16 

17 

18 A. 

19 

20 

21 

22 Q. 
23 

ILEC taritory into anoUa state in thc &tory. Rather than dowing a CLP to 

port a California a p e m a t  into North Carolina but not pmvidhg a cashback 

prnotion that was aMilable in California to tbc same CLP in North Cmlinq Ibe 

ma@ mmpaaymadt abusiness dCeisiMlt0 adopt thepnmagcr AT&T &e 

positioo thmughout ib 22-Iltatc ILEC taitory. adoption of a unified 

position was not a suggstion that the premmga BdlSouth position wm Mt 

legally penniasibls. Instcad, it was a voluntary &M~G that reflected the need to 

modify businerr practices to facilitate opaation as aflc OorpOnte entity. 

V. AT&T'S POSITION ON THE REASONABLE & 
NONDISCRIMINATORY NATURE OF ITS CASHBACK POLICY 

HAS THIS COMMISSION ADDRESSED WHAT MIGHT CONSTITUTE A 

REASONABLE AND NONDISCRIMINATORY (AND, THEREFORE, 

PERMISSIBLE) RESTRICTION ON THE RESALE OF A CASHBACK 

PROMOTIONAL OFFERING? 

Yes. This Commission provided some guidance lls to some factors that should be 

cohddncd m dehmhiq whethe a given restriction on -le i s  msonable and 

noodisaiminatory. 

WHAT ARE SOME OF THE FACTORS THIS COMMISSION DISCUSSED? 

14 



1 A. 

2 

This Commission noad that d k r s  nmdn snitled to the wholeselc discount on 

the telcumununiatim portion of a promotion ad am frce to o*, at the own 

3 

4 

5 Q. IS THAT TRUE IN THIS CASE? 

6 

7 A. 

8 

9 

IO 

I I  

12 Q. 

13 RESALE7 

14 

IS A. 

16 

17 resalerestriczionwaarecwnableaadnoodi~. 

I8 

19 Q. 

20 

Yes. As explained above, AT&T made the telcamununiCations podon of the 

pnnnotions at isnx in this docket available to dPi at the wholeaslc discount rate 

established by this Commission. dPi is free to +de or not provide additional 

inducements to its own ad users at its own expense. 

WHAT ELSE DID THIS COMMISSION SAY ABOUT RESTRICTIONS ON 

This Commission obmed that if resellera did not complain about a d e  

restriction. then such disinterest or indifkmce wouM tend to indicate that a given 

8 

HAS ANY RESELLER OTHER THAN DPl FILED A CoMpLAlNT WITH 

THIS COMMISSION REOARDING ATAT'S DECISION NOT TO MAKE 

' 
72b (Dec. 22. ZOOS). 

Order Ruling on Motion Regarding pmntotions at 13. Docket No. P-100, Sub 

Order Ruling on Molion Regadng Promtiom at 13. Dockel No. P-100. Sub 
72b (Dec. 22,2004). 

1s 



1 

2 

3 

4 A. 

5 

6 Q. 
7 

8 

9 A  

10 

11 

12 

13 Q. 

14 

15 A. 

16 

17 

18 

19 

20 

21 

22 

THE CASHBACK PORTION OF PROMOTIONAL OFFERS AVAILABLE 

FOR RESALE? 

No. 

WHAT ELSE DID THlS COMMISSION SAY AEOUT RESTRICTIONS ON 

RESALE? 

IS THAT TRUE IN THIS CASE? 

Yes. Romotiona clearly arc pro-compctitivc, and ~~asumcm clearly bencfit tiom 

such offerings. Further, AT&T’s pnnnotions arc gendly not targeted for dPi’s 

Prmury cust- base wbich, as I underatand it. is typically a highcredit-risk 

customex thal prepays dPi for savicc. Thus, any paccived anti-competitive 

cffcUa would not apply to dti’r cuptomcr base anyway. 

lo any event, dPi is d a g  a liilc over $156.500 in this case, and the amount 

sought mvcn about a h - y c a r  period (2003 to 2007). dPi has served automas 

~~ 

Order Ruling on Motion Regadng pronOrioru a! 13. Docket No. P-100, Sub 
72b @e. 22.2004). 
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1 

2 

3 

4 

5 

6 

7 

8 

9 Q. 
10 

I 1  

12 

13 e 14 A. 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in North Crrolinaaiacc 2003, and is still 3pvinecustomers in North Carolinaat 

tho end of 2008. Further, dPi'has pmded no evidence that it has lost business 

or has been unable to compcte with ATBtT. This suggests tint the pro- 

competitive aspeas of the promotions invold in this dock@ o u t w ~  any 

alle8ed anti-wmpetitive CODCCIDS raised by dPi. If dpi is m c a n s d  about ks 

ability to compde in l i  of AT&T's pnnnotion# mt having been available to 

CLPs, it is curious why dPi waited ycars to file a complaint. 

ARE THERE ANY OTHER FACTORS THAT THE COMMISSION SHOULD 

CONSIDER IN DETERMINING WHETHER A RESTRICTION ON RESALE 

OF THE PROMOTIONS AT ISSUE IN THIS CASE IS (OR WAS) 

REASONABLE AND NONDISCRIMINATORY? 

Yes. With pmmotioas of the type at issue in this case, whm the ad user is 

offend an incentive in the farm of 8 coupon redeemable for a check, AT&T must 

consider vmioua eliibiliw criteria - some objective and some subjecfive - to 
detamine if thc pmnotion is available to (L particular end user. For example, the 

SI00 Cwhback for 1FR + 2 Customer Calling or ToufhStv Featurea promotion is 

aMilaMc only to new midentid cnd usas  not currently subsuibing to AT&T 

swim 

As I lmderatlud it, for a CLF'that primarily s a w s  the pro-paid marks. it is 

typical fori@ customer base to prepay forsavice krsevnal moaths, discontinue 

payment for some period of time, then resume its payments. To the extent dPi's 

CuStomQB are prepay customas, dPi could daim that any such nutoma is a 

17 



1 

2 

3 

4 

5 

6 

7 

a 
9 

10 

11 

12 

13 

14 

15 Q. 

16 

17 

18 

19 

20 A. 

21 

22 

23 

‘hew” cytomcseligiile for the pnnwtion, when rvfb an end user Would not be 

Wad eligile for AT&T’s d promotiOn For tho $100 C d d r  for 

CinnpW choice. ArenPluswithcOmplcte Choice and Resarrcd Packpmmotion 

and the $50 cashbaclr 2-PacL Bundle promotion, the AT&T end user must be a 

nztwning end user that AT&T baa reacquired. 

With a prepay customer base, it is W l y  impossible for AT&T to dedermine 

with any d t y  whetbra CLP’s cad usernweb thsz mquknmt. Again, a 

CLP coulddaim the promotion for those customathet &il to pmpey fin service 

one month and resume payment the following month, whcn those customers are 

not “rcaquiSi~0n” curtoma‘s inteQdcd to be eligible fa the pKrmotion. In Sum, 

the difficulties in defermiing promotion eligibility is mother n u o n  why 

ATBT’s prim @tion was rasonrblc snd nondiscrhhatory. 

IN DOCKET NO. P-100, SUB 72b, DID THIS COMMISSION DETERMINE 

WHETHER AT&T‘S DECISION NOT TO RESELL THE CASHBACK 

PORTION OF ANY OF THE PROMOTIONS AT ISSUE IN THIS DOCKET 

WAS OR WAS NOT REASONABLE AND NONDISCRIMINATORY? 

No. That said, this C e o n  obaaved tbat if it wcrc asked to det4rmine 

whethu AT&T’s (then known as BellSouth) restricZirm OD the resale of the 

cghback portion ofits E l 0 0  Cadrbadc fbr IFR + 2 Cwtom Wing or TwchStm 

Featurrs was reasonable rod nondisaiminatory, it wwhi be indined to find that 

IS 



1 

2 

3 

4 Q. 
5 

6 

7 

8 A. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

the natriction WM indeed reasonable nod nondiscriminrtay and, &refhe, tbrt 

the cwhback portion ofthe promotions was not subject to d e . ' '  

DOES THIS COMMISSION'S PRIOR RUIJNGS OFFER ANY GUIDANCE 

RJZGARDING THE CASHBACK PROMOTIONS THAT ARE AT ISSUE IN 

THIS CASE? 

In my view, they do. dPi scems to suggest in its Complaint thal the BeIJSouth v. 

SOnJbrd decision indidatal pre-mergm BellSouth's position ngarding CaSbbacL 

promotiohs. but that isnot thecase. A h  reviewing cxtauivecommcnts tbm all 

intuwkd parties, this Commiseion made clear that reshiaiolrp on reslle of 

pnrmotions offaed for morc than 90 days wcrc not per se pmhibted. Rather, this 

Commission made it clear that if called upon to review a resale promotion 

reshiotion that was alleged to be unmsomblc and disaiminatory, it would 

require an ILEC to demonrrrate that such cuhiction was reasonable and 

nondiscriminatory." 

Additionally, without deciding the issue, this colmnillaioa observed that it would 

be inclincd to find that the pro-canpditive aspuAs of resaicthgthe resale of a 

cashbeck promotiw te0d.d to outweigh any auatsd anti-oompetitivc q c d l  of 

rwbiaing the d e  of surh a promotion. The Fourth Circuit afIirmed that 

decision. 
~~ ~- ~ 

lo Order Ruling on Morion R e g d i n g  Promodm at 13. Docket No. P-100. Sub 

" Id.: Order Clnrijjing Ruling on promotionr and 

. 
7% mc. 22, m). 
Reconridemtion andstay at 3 Qocke4 No. P-100, Sub 72b (JUM 
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a 1 

'2 Q. DID AT&T'S DECISION NOT To RESELL THE CASHBACK PORTION OF 

3 THE THREE PROMOTIONS AT ISSUE IN THIS DOCKET HARM 

4 

5 

6 A. 

1 

8 

9 

IO 

11 

12 

IS A. 

16 

I7 

18 

19 

20 

21 

22 

23 

24 

COMPETITION? 

No. Again, the total amount of ca6hback promotional &its (without being 

reduced by the wholeslle discount) that dPi purports to have nqu& in Nonh 

Carolina in the ncsrly fwr years between Novmbu 2003 and July 2007 is 

SL56.500. dPi is stili doing businem in North Camha dPi, tbnrfore, cannot 

credibly daim that its inability to obtain cashback promotional credits ywn .go 

somehow impeded its ability to compete in the local market in North CamlilyL 

IS DPI'S REQUEST DISCRIMINATORY IN ANY WAY? 

Yes. Pm-masp. BellSouth applied its policy not to raell the cashback 

component of promotions maws the entire CLP oommunity (and no m m k  of 

the CLP community o h  than dPi has initiated a complaii with this 

canmiasion regardine that policy). dpi is now requesting special treatment to be 

paid credits that no othuCLP hasken paid. Such arequest obviouslybendits 

only dPi. 

Telhgly, dpi hw lefined to laswer any dismvuy requftts regarding whether or 

not it intends to passon themonicy it seek9 tiWn AT&T to its end m. This 

rtmngly auggests that dPi is simply looking for windfall pro* from AT&T in 

20 



e 1 

2 

3 
4 
5 
6 

I 

8 Q. 
9 

10 

I 1  

12 A. 

13 

14 

16 Q. 

17 

18 A. 

19 

20 

21 

22 

23 

24 

this case. Such a windfall would not bmcfit any dPi end usa or plomott any 

form of competition in thc local marketplace in Nortb Carolina 

VI. ATltT'S POSITION ON THE SPECIFIC DPI CASHBACK 
PROMOTIONAL CREDIT REQUEsrS AT ISSUE IN THIS 
DOCKET. 

ARE THERE ANY ADDlTlONAL REASONS THAT THE COMMlSSION 

SHWLD DENY DPI'S REQUEST FOR PROMOTIONAL CR@DiT!3 IN THIS 

DOCKET? 

Ycs. In addition to Ue-rurpone act forth above, the commiarion should deny 

dPi's rcqucst for d b a c k  pomotional credits becaw dPi waited too long to 

rsquest tbese d e s .  

PLEASE EXPLAIN WHAT YOU MEAN BY THAT. 

For one thing, as AT&T Witness Ms. Seagle ohows in her Direct TestimoOy, in 

many cases dPi waited tm) ycera or mom from the time it purpoaadly resold a 

pmmotion to an adussrto request a d i t  fmm AT&T forthecashbdc portion 

of that promotion. Addiitionally, dPi was aware that ATBtT would not pay dPi's 

cashback promotional credit rcquegtJ ycars before it filed its complaint in this 

docket. 

21 



1 Q. 
2 

3 

4 

5 A. 

6 

7 

8 

9 

IO 

11 Q. 

12 

IN lT?3 COMPLAINT, DPI CLAMS THAT AT&T DID NOT TELL DPI THAT 

IT DID NOT INTEND TO GRANT DPI’S CASHBACK PROMOTIONAL 

CREDIT REQUESTS. DO YOU AGREE? 

No. As AT&T witnas Ma Seagle shows in her Dind Testimony, in August 

2004, AT&T intOrmal Lost Kcy, dPi’s b i U i  agent, that AT&T did not grant 

credits on cashback pnnnotim~~. Ms. Sepgle’s Bred Testimony also shows that 

AT&T specifidly rej& dPi’s rcqugts for &back pmmotiond atdits in 

2005. 

DID DPI TlMELY DISPUTE THE DENIAL OF CASHBACK PROMOnoNAL 

CREDIT REQUESTS AS REQUIRED BY THE PARTES’ 

13 INTERCONNECTION AOREEMENT? a 14 

15 A. 

16 

17 

18 

19 

20 

21 AT&T. 

22 

No. As the testimony of Ma. S W e  mskes clar, dPi knew that AT&T had 

denial dPi’s cashback promobional credit rcqussts. If dPi WBS diasatisfird with 

not d v i n g  it$ rtquested cashbn&-mlatal bill d t s .  thco dPi had a contnctual 

obligation to dispute the dmid of its previously submitted cashback-rdaled bill 

d i t  requests. The billing pottion of the @a’ RllIBnt Apeand q u i =  dPi 

to elapOnically submit all billing disputes to AT&T using the form specified by 

Attachment 7, Section 2.1. See Exhibit PLF-2. 

22 



e 1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

I2 

Likewise, dPi’s plior Agreement also required dPi to submit billing diapdg 011 a 

form specified by ATBT and to clearly explain the basis for submitting a 

disjute” pllrtha, the current Agmment makes clear that if dPi is not satisfied 

with ATBT’s resolution of a submitted dispute, or if 110 rerpw~ to the billing 

disputehas been received by dPi, then dPi has a contractual oblipti011 to ePcalate 

the matter by following the cscdation procas outlied 011 ATBtT’s 

intenxmsh ‘on scrvica website or the matter sM1 be consided denial and 

closed. ATBT’s wholesale website bas cxtmive piddines regardins how a 

CLP should submit a billing diqmte and what steps a CLP should trLc to d a t e  

a billing dispute. These guidelines can be viewed at the following a d h :  

h ~ : / / w h o l e s a l e . ~ a m / ~  IibrarVlmddeJhtmvb illinalum!. 

DID DPI FOLLOW THIS PROCESS7 

15 A. 

16 

17 

18 

19 

20 Q. 

21 

22 

To my knowledge, no. That is, dPi has nevu disputed the dcslial of CeJhbadC 

promotional d i t  requests in the manner required by the parties’ Agreement. As 

AT&T witncss Ms. Seagle shows in ha Dina Testimony, the firat time AT&T 

was made aware of dPi’s concan with its cashback policy was in January 2007. 

DOES THE PARTIES’ INTERCONNECTION AGRBEMENT ADDRESS 

WHEN DPI IS REQUIRED TO SUBMIT A BlLLMG DISPUTE? 

” Attachmont 7, Section 2, attached hado in Exhibit PW-1 

23 



1 A. 

2 

3 

4 Q. 
5 

6 A. 

7 

R 

9 

10 

11 

12 

13 

14 

15 Q. 

16 

17 

18 

19 A. 

20 

21 

22 

23 

Yes. The partid Agreement quires dPi to submit a billing dispute within 12 

montha of an actual amoult billed that is subjcu to dispute." 

DID DPI COMPLY WITH THIS REQUIREMENT? 

Not for the majority of h e  d i t  requests at irsue in thir docket. dPi filed its 

complaint in April ux)8. dPi's discovery respowa indicate dPi submitted three 

cashback pmmotional credit requests in North Carolina within 12 months of April 

2008. These three d i t  rtqucsts total $32,900. This means that the randnder of 

the d t  amounts dPi is steking in this case (S123,600) dates to allegedly 

disputed billinp that m older thau 12 months. Uader the partica' Agreement, 

dPi is barred 6um pursuing sucb credits. To allow dPi to pursue such d i t s  

would be tantamount to mwriting the pmies' voluntarily executed A m e a t .  

IS THERE ANY REASON FROM A COMPITITIVE PERSPECTIVE WHY 

DPI'S REQUEST FOR CREDITS DATING BACK TO 2003 SHOULD BE 

GRANTED? 

No. From a competitivc paspstive. there is no bendit to UK 
telecommunicatiau markd or to the consumex to p back in time and -der 

giving specid treatmat to dPi. Prior to July 2007, AT&T applied uniformly 

l l ~ ~ s s  all CLPs its policy of not granting caslhck promotions. Granting dPi the 

relief it acdrs in its complaint doos nothing more thau give dPi (III aftu-the-fact 

- 
I4 AUacbmmt 7, Section 2.2. See Exhibit PLF-2. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 Q. 

15 

16 

17 A. 

18 

19 

20 

21 

22 

23 Q. 

24 

25 A. 

cesh windfdl that: a) it does not desaw; b) AT&T is not obligated to pmvidc, 

and, c) rppareotly win not W t  dPi’r customas. dPi doa not need euch a 

windfall to compete m the local market bocauss dPi has btar competing with 

ATBT for a number of years. dpi has every incentive to try to gnh promotion 

credits wherever it can (including for nonqdfyin# cust6mcR) because it hsr 110 

expease in ofking the Pmpnotion. Bee.mwing dPi with a windfall would only 

serve to line dPi’s podrets and &ea not benefit a i ’ s  customem. 

Unda ATBT’s new unified resale policy, dPi is d v h g  cashback p c o d o d  

credits today b a d  upon ammt ashback promotions. l l ~ ~ & r e ,  dPi’s cumnt 

customm CUI benefit from any d i t  dPi receives, ifdPi chooses to pass it on to 

its own customem. 

IS THERE ANY OTHER WUCY REASON TO DENY DPI’S REQUEST FOR 

CASHBACK PROMOTIONAL CREDITS IN THIS WCKEI? 

Yea. The highly competitive teleeommunicationa marks moves at a very hst 

pace, and investors demand that complnies competing in th.t marLct move 

quickly and decisively. AT&T cMM( m& t h e  danands if its cornpaitom can 

wait almost half a d e d e  & becoming aware of a policy to challenge that 

policy d seck monetary reliefas a result of th& challenge. 

DOES THAT CONCLUDE! YOUR DIRECT TESTIMONY? 

Yes. 

a 
25 



F I L E D  
AT&T NORTH CAROLINA wav202008 

REBU'ITAL TESTIMONY OF P.L. (SCOT) FERGUSON 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

C t o i k ' a m  
n.c.um- 

DOCKET NO. P-55. SUB 1744 

NOVEMBER 19,2008 

1 

2 

3 

4 

5 

6 

7 Q. PLEASE STATE YOUR NAME, YOUR POSITION WITH AT&T 

8 OPERATIONS, INc. (-ATarr3, AND YOUR BUSINESS ADDRESS. 

9 

10 A. My name is Scot Faguson. 1 am M Associate Director in AT&T Opfmtioos' 

I I  Wholesale organization. As such, I am mponsible for certain issues relad to 

12 wholesale policy, primarily related to the general tams and conditions of 

13 interconnection agmments throughout AT&Ts operating regions, including 

14 North Carolina. My business address is 675 West Peachtree Stna, Atlanta, 

I5 Georgia 30375. 

16 

17 Q. ARE YOU THE SAME SCOT FERGUSON WHO FILED DIRECT 

18 TESTIMONY IN THIS DOCKET? 

19 

20 A. Yes. 

21 

22 Q. WHAT IS THE PURPOSE OF YOUR REBUT"AL TESTIMONY? 

23 

24 A. 

25 

The primsry purposc of my rcbuttal tcstimony is to respond to dPi's r#luested 

relief 85 set folth in the direct testimony of dPi witness Brian Bolingcr. As 



e 1 

2 

3 

4 

5 

6 

7 

8 Q. 
9 

IO 

11 

12 

13 

e 14 

15 

16 A. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

explained herein, if the Commission agrees that dPi is cntitlcd to retroactl ‘ve 

promotional credils (and for the reasons stated in my direct testimony it should 

not). them the Commission should odw the parties to negotiate in pod faifh in an 

attempt to mutually agree upon the benedit that the cashback promotions involved 

in this case may have had on the &I rate of telecommunications services resold 

by dPi years ago. 

IN HIS DIRECT TESTIMONY (PAGE 5, LINES 16-18). DPI WITNESS 

BRIAN BOLINGER STATES THAT THE NORTH CAROLINA UTILITIES 

COMMISSION SHOULD “ENTER AN ORDER DIRECTING BELLSOUTH 

[AT&T] TO PAY THE [PROMOTIONAL] CREDITS TOGETHER WITH 

INTEREST AT THE CONTRACT RATE FOR THE PROMOTIONAL 

CREDIT REQUESTS SUBMITTED BY DPI PRIOR TO JULY 20071.” DO 

YOU AGREE WlTH DPI’S SUGGESTED RESOLUTION OF THIS MATER? 
- 

No. For the reasons set forth in my direct testimony, the N o d  Carolina Utilities 

Commission  omm mission") should deny dPi’s request for rehuadve cashback 

promotional d i t s .  Exhiit 1 to Mr. Bolingu’s testimony shows that dPi is 

d i n g  cashback promotional credits for billings thal occurred as far back aa five 

yem ago (specifically, Tor billing periods ranging From November 2003 through 

June 2007). Mr. Bolinger offers no justifiation for dPi’s q u e s t  for an afcer-the 

fact m o m  windfall. 

. 

Further, dPi has refused to answer any dmvay reques regarding whether it 

i d  to pass on to its customers any amounts it receives h m  AT&T in this 



e I 
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4 
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8 

9 

10 

I 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

case. This leads to the clear implication that dPi intends to pocket whatevcr 

monetary relief it may be awarded in this matter. In shon, no basis horn either an 

ability-to-eompete or a pwconsumer pwpective has been offered by dPi for the 

Commission tu award dPi a cash windfall Cor billings that took place yeara ago. 

That said, if the Commission agrees with dPi (even though it should not), the 

Commission should not q u i r e  AT&T simply to pay the promotional credits dPi 

seeks in this proceed& plus int-t. As AT&T witnas Nicole Bracy explains 

in her rebuttal testimony. the records n-ary to manually validate a significant 

portion of the pmmotional d i t s  dPi secb in this case are not available. To state 

the obvious, AT&T should not be required to pay oat pmotional d i t s  it 

cannot validate. 

Funha, in addmuing promotions, this Commission has ruled that giAs or 

incentives that are offered for more than 90 days effectively lower the retail rate 

that is subject to the wholesale discount,' and therefore are subjeci to d e  unless 

an ILEC oan demonstrate that a restriction on d e  is reasonable and 

nondiscriminatory? The Commission rm~gnized that determining the "nal" 

remil rete of a telecommunicatiom service (i.e. the retail rate less the value or 

bmefit of a promotional giA) is a mllftsr upon yhich an ILEC and a CLP should 

attempt to mutually a p e ?  

I Order Clari irg Ruling on Pro&ons and haying Motions for 
Recansidcralion and P lay, Dodrn No. P-100, Sub 724 at page 5. 

Id. at 2. 
Id. at 6. 3 
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6 

7 

8 
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IO Q. 

I 1  

12 

13 

14 A. 

15 

16 

17 

18 

19 

20 

21 

22 Q. 

23 

24 

25 

Accordingly, if the Commission d e s  that dPi is entitled to rctrosCtive 

promotional credits, then the Commission should direct the partics to negotiate in 

good faith in an attempt to mutually a p e  upon the benefit (or value) that the 

cashhck promotions at illsue in this docket had on the retail rate of the 

telecommunications services resold by dPi years ago. If the parties arc unable to 

reach an agrement, then the Commission can resolve the matter. Such an 

approach is completdy consistent with the Commission’s rulings in Docket No. 

P-100, Sub 72b. 

BUT ISN’T THERE AN EXISTING METHODOLOGY UNDER WHICH 

PROMOTIONAL CREDIT REQUESTS ARE SUBMI”ED, REVIEWED, 

AND, WHERE APPROPRIATE, PAID? 

Yes, and that process by which AT&T currently reviews and validates (approves 

or denies) cashback promotional d i t  requests is not in dispute. A@n, we am 

talking about promotional credit quests associated with billing periods that are 

smral years old and which wore submitted at a time when dPi was fully aware 

fbat AT&T did not resell such promotions. Acmrdingly, any comparison 

between how cashback promotions are handled d a y  (which is not in dispute) 

and a ’ s  rcgucsted reliefis an “apples-to-omnges” mnparkon. 

DID THIS COMMISSION OR ANY COURT RULE THAT AT&T WAS 

UNDER AN OBLIGATION TO RESELL THE SPECIFIC PROMOTIONS 

INVOLVED IN THIS CASE DURING THE TIMEFRAME AT ISSUE? 

4 

!A 



a .  1 
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4 
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10 

I 1  

12 

13 a 14 

15 

16 
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A. 

Q. 

A. 

As I explained in my direct testimony, no. Additionally, during the relevan1 time 

period involved here (2003 through 2007). AT&T (then h w n  as BcllSouth) 

tiled many promotions, including cashback protnotiohs, with the Commission. In 

approving several such promotions, the Commission advised AT&T that any 

conclusions reached in Docket No. P-100, Sub 72b would be applied on a 

pmapective basis only. To be consistent with such approvals, the Commission 

should deny dPi’s request for retroactive p m o t i d  d t  requests. An 

example of a promotion approval leltcr is attached to my rebuttal testimony as 

Rebuttal Exhibit PLF-1. 

MR. BOLlNGER STATES (PAGE 4. LINE 6)  THAT “THE SIZE OF THE 

PROMOTIONS WAS] SO LARGE THAT THE END RESULT IS THAT THE 

NET AMOUNT [ATBrT’S] RETAIL CUSTOMERS QUALlFYING FOR THE 

PROMOTIONS [PAID] FOR THE SERVICE IS FAR LESS THAN THE 

WHOLESALE AMOUNT.” DO YOU AGREE? 

No, and Mr. Bolinger offas 110 support for this unaubstantieted claim. Fwtha, 

the fact that dPi continues to wmpete in the local d e #  makes hiis claim 

dubious at best. In any cvcnt, the Commission Qcs not necd to engage in such 

speculation tegatding the "real" retail rate of saviccs provided years ago. Again, 

if the Commission rules that dPi is entitled to rehactive promotional credits 

(which it should not), then the Cornmipsion should direct the partics to negotiate a 

mutually-agreeable value of thc impad that the cashback promotions involved in 

this docket may have had on the price of retail telecommunications services m o l d  

by dPi yean ago. 
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MR. BOLINGER ASSERTS (PAGE 2, LINE 17) THAT “BELLSOUTH IS 

REQUIRED BY LAW AND BY CONTRACT TO MAKE AVAILABLE FOR 

RESALE ANY PROMOTION THAT BELLSOUTH W S  AVAILABLE TO 

ITS CUSTOMERS FOR AN EXTENDED PERIOD OF TIME“ DO YOU 

AGREE? 

No, because Mr. Bolinger’s statanent is incompldc. I am not M r(t0mey. and 

AT&T’s attorneys can address AT&T’s resale obligations to the extent necessary 

in AT&T’s post-hecuing brief. That said, I am familiar with this Commission’s 

orders in Docket No. P-100, Sub 7%. As I understand those Ordsrs. the 

Commission decided that a rahiction on the Rsnle of cashback pmmoliom is 

permissible so long 85 an ILEC danonstmtcs that such a restriaion is ressonable 

and nondiscrimioatory. 

In my direct testimony, I explained why AT&T’s derision to not offer for d e  

the promotional credit requests involved in this case was monable and 

nondiscriminatory. Regarding the parties’ contract, Mr. Bolingu failed to cite 

any portion of the parties’ i n t e r c o d o n  agrmnQlt which states that AT&T (or 

BellSouth) would make retail &back promotions available for male. The 

reason is simple - no such language is contained in the parties’ eumnt or prior 

interconnection agreanent 
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1 Q. 

2 

3 

4 

5 A. 

6 

7 

MR. BOLINGER IMPLIES (PAGE 4, LINE 14) THAT AT&T CHANGED ITS 

PROMOTIONS CREDIT POLICY BECAUSE OF A DECISION BY THE 4w 

CIRCUIT COURT. IS HE CORRECT! 

No. As I d e s a i i  at length in my direcl testimony, in 2007, the recently-rnexged 

AT&v made a business decision to standardize its position re%ardimg the 

availability for d c  of cashback promotions whae it opemks as m incumbent 

8 l 0 d  d M g C  &U. 

9 

10 Q. MR. BOLINGER DESCRIBES AN OCCASION IN OCTOBER 2007 (PAGE 4, 

I 1  LJNE 22) WHEN HE “ESCALATED AND ATrEMPTED TO RESOLVE THIS 

12 ISSUE’ WITH AT&T. EVEN IF TAKEN AT FACE VALUE, DID THE 

13 EFFORT DESCRIBED IN HIS TESTIMONY CONSTITUTE AN e 14 ESCALATION FOR DISPUTE RESOLUTION IN ACCORDANCE WITH THE 

TERMS OF THE INTERCONNECTION AGREEMENT BETWEEN THE I5 

16 PARTIES? 

17 

18 A. 

19 

20 

21 

22 

23 

No. As I explained in my direct testimony, the parties’ intaconneaiOn agnement 

establishes a formal profess that dPi must folkrw to d a t e  a dispute. That 

process is applicable to disputa ovu denied promotional credit requcsts and can 

be found in both thc in- .on agrecmcnt a d  on AT&T’s wholesale 

website. Thc scenario desaibcd by Mr. Bolinga (mentioning thc denial of 

cashbaclr promotional d i t  requests in connection with satlanent discussions 

‘ 
Commission on Dcecmbcr 29,2006. 

The AT&T/BcllSouth merger was appmvcd by the F e d d  CommUnicStian~ 
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regardig other disputes between the parties) simply doa not constitute a 

submission of a dispute (or an escalation of a dispute) under the parties' 2 

3 inaconnedion agiwment. 

4 

5 Q. DOES THAT CONCLUDE YOUR REBU'ITAL TESTIMONY? 

6 

7 A. 

8 i n b a t i o n  becomes available. 

Yes, but I resavc the right to supplanart my rebuttal testimony if additional 

8 
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BY MR. TURNER: 

Mr. Ferguson, have you prepared a brief summary of 

your testimony? 

I have. 

Please present it. 

Certainly. Good.afternoon, Commissioners. MY 

testimony addresses a number of policy matters. In my 

summary, however, I'm going to focus on only two of -- two 
aspects of my testimony. 

First, in the interconnection agreements between 

the parties, dPi agrees not to submit billing disputes for 

amounts billed more than 12 months earlier. In many 

ases, dPi did not honor that agreement. 

Secondly, ATbT's decision not to make these cash 

back offerings available for resale during the time period 

addressed by dPi,s complaint was a reasonable and 

nondiscriminatory restriction on resale that is permitted 

by federal law. ATLT North Carolina made the 

telecommunications portion of the promotion available to 

dPi at the wholesale discount rate established by this 

Coknission. 

portion of those offerings to dPi. Significantly, ATLT 

North Carolina did not make the cash back portion of these 

offerings available to any other reseller in North 

It simply did not also provide the cash back 
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Carolina, yet dPi is the only reseller to file a complaint 

with the Commission. 

Additionally, not receiving the cash back 

component of these offerings did not hamper dPi's ability 

to compete. DPi does not compete with AT&T North Carolina 

€or customers because dPi targets a higher credit risk 

:ustouter base that typically cannot receive service from 

nnyone other than another prepaid provider. And while dPi 

loes compete with other prepaid providers, dPi is on an 

wen playing field with those providers because no 

seseller received cash back promotional credits from AThT 

?orth Carolina at -- during the time period at issue here. 
I 

And that concludes my summary. 

MR. TURNER: Mr. Chaiqnan, Mr. Ferguson is 

tvailable for cross. 

COMMISSIONER CULPEPPER: All right. Mr. Malish, 

:ross-examination of the witness. 

MR. MALISH: Thank you, Mr. Chairman. 

:ROSS-EXAMINATION BY MR. MALISH: 

!. Mr. Ferguson, I'd like to start off with I guess 

,ome basic questions. 

!as stated that retail offers that are made by AT6T in 

eneral are supposed to be made available to resellers 

ike dPi? 

Do you understand the FCC has -- 

NORTH CAROLINA UTILITIES'COMMISSION 
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A. In general and under certain limitations and 

conditions, yes. 

P. All right. And so the key examination here is the 

fact that the offer has to be made, right? 

A. At a high level I will agree with that. 

Q. All right. Now, looking at the offers that ATLT 

makes,.AT&T makes lots of offers, lots of different offers 

available to its resale -- or retail customers, doesn't 

it? 

R. That is correct, yes. 

1.  And I don't know how many, but the tariff is 

Eairly extensive and there's different things that people 

:an choose to accept? 

4. That's correct.. And I couldn't tell you how many 

:ither. 

2.  Right. And the fact that some people choose to 

0 

iccept offers does not preclude other people from making a 

iifferent choice; is that correct? 

L. That is true. 

1. All right. And so the fact that if you make an 

Bffer available to some retail customers and some retail ' 

:ustomers accept that offer, but other retail customers 

lon't accept that offer, that does not affect ATST'S 

ibligation to make that same offer available in general to 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

9 

10 

11 

12 

0 l3 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 0 

218 

CLECs, does it? 

A.  

P. Okay. NOW, talking in specific about these cash 

back promotions, would you agree with Ms. BraCy and MS. 

Seagle that prior to 2007, prior to June of 2007, 

BellSouth simply did not make those promotions -- did not 
make those promotional offers available to resellers like 

Again, at a high level, that's generally Correct. 

dPi? 

A. 

pre-July of '07. 

distinction without a difference, but let's just say 

for -- 
P. Pre-July is fine with me. 

A. Okay. 

P. Now, as I understand it, since 2007, since July of 

2007, BellSouth or AT&T doing business as BellSouth has 

made these cash back offers available to CLECs like dPi? 

R. That's correct. That's my understanding. 

2. All right. And at some point in your -- in your 
testimony you say that that's something we do, but we 

lon't -- we're not obligated to do that; is that true? 

4. Yes, I said that and I think we still believe . 

chat. 

1. Okay. And so are y'all giving these away for -- 

I agree with that. I think I've seen that it's 

I don't know that that's a -- maybe a 

NORTH CAROLINA UTILITIES COMMISSION 
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just because you're nice people or why is this now being 

done if it's not required to be done? 

A. Well, I think I explained in my testimony that 

after the merger of A T ~ T  and Bellsouth, we simply made a 

business decision to consolidate the promotions processes, 

and because one party was doing it one way and another 

party was doing it the other way, we consolidated and 

created one -- one process whereby we do now give the 

promotions on cash back offerings. 

Q. And for all of the -- all of the CLECs out there, 
this adds up to millions of dollars a year, doesn't it? 

A. 

but based on what I've seen regarding dPi's request and 

what they think they are entitled to, I can imagine that 

it could, yes. 

Q. Okay. I'm looking at page 15 of your testimony 

right now. And specifically lines 15 through 17. 

A. May I join you there? 

3 .  Please. 

4. Page 15 -- 

I haven't.seen any -- you know, any total numbers, 

2. Uh-huh. 

4. -- line 15? 
2 .  Line 15 through 17 -- 
L. Okay. 
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P. _- where you're noting that the COdSSion 
observes that if resellers did not complain about a resale 

restriction, then such disinterest or indifference would 

tend to indicate that a given reseller restriction was 

reasonable and nondiscriminatory. 

.. 

And what I would like to ask you is it appears to 

me that what you're doing there is -- is making an 
observation about what the Commission may have said at one 

point in time. And what I would like to know is ask if 

that's ATaT's position also? 

A. I believe we could -- I believe I could agree that 
that is one of the -- one of the tests that AThT would use 
to discuss with this Commission the fact that the 

offerings at issue here are reasonable and 

nondiscriminatory. I think that's one of the tests. 

2. Might it also not be a --.is the fact that 

somebody doesn't come to the Commission complaining with a 

:ase like dPi has brought here, might that also be an 

indicator of just a lack of resources to -- to start a 

legal proceeding? 

i. I won't agree that it is, but I could say that it 

night be.. 

1 .  If it is true that the lack of complaint 

.ndicates that a given resale restriction is reasonable 

Okay. 
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and nondiscriminatory, if we accept that at face value and 

that's a proposition that ATsT also adopts, wouldn't the 

converse also be true? In other words, if someone does 

bring a case, wouldn't that tend to indicate that the 

restriction is unreasonable and discriminatory? 

A: 

and we're here to defend that it is -- continues to be 
reasonable and nondiscriminatory. 

has brought one, that's an indicator; and.if somebody does 

bring one, that puts it upon us to prove that it's 

reasonable and nondiscriminatory and that's why we're 

here. 

Q. Okay. I'm looking generally at your testimony on 

page 16 and it's lines 14 through 20. And you're talking 

there about how promotions are pro-competitive. 

R. Yes. 

2. Are you aware that one of the purposes of the 

Federal Telecommunications Act was to eliminate 

nonopolies, for example, like the one that BeilSouth had 

in wireline telephone service here in North Carolina? 

4. I don't think I'll agree with it the way you've 

:haracterized it. 

:hat the '96 Act, the purpose of it was to develop 

ridespread competition within the telecom industry. 

.Well, in this case I think that's what you've done 

So I think if nobody 

I will say that I would tend to thipk 
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Q. If the Supreme Court of the United States has said 

that that was one of the purposes. would you disagree with 

the Supreme Court then? 

n. I don't believe I would disagree with them. I 

just have a different characterization of it that I think 

probably gets to the s h e  point. 

Q. Okay. You understand that when the FTA was put 

into effect in areas in which BellSouth provided service,. 

it was basically the monopoly for wireline services? 

A. I'm sorry, please repeat that. 

Q. You understand that when the FTA was enacted, the 

Federal Telecommunications Act of 1996 was enacted in 

those areas in which BellSouth was doing business or had 

the territorial jurisdiction, it was the monopolist in 

that area? 

A .  We were -- I think there was a time when the Bell 
system was considered a monopoly. 

after the breakup of the Bell system back in the mid ' 80s '  

even the remaining I L E C s  were considered to be -- to have 
Eertain amount of market power. 

And I would say that 

Were they still monopolies? I don't know if they 

sere considered to be monopolies in the sense that 

nonopolies have previously been characterized. They were 

i dominant ILEC. 
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2 .  

in North Carolina what BellSouth's line count for wireline 

services is? 

4. I do not. 

2. 

line count is in those areas in which BellSouth is the -- 

Do you have any idea what -- what BellSouth's -- 

All right. Do you have any idea what the CLECs' 

provides service? 

4. In the State of North Carolina? 

2. Yeah. 

4. I do not. I know that there are reports I at are 

lone every month that provide that information. 

they're publicly available. 

2 .  

lLECs or less CLECs than there were in -- what is this, 
2000 -- 1999 versus 2009? 

4. Are you talking about actual CLEC companies or 

:LEC lines? We were talking about lines -- 
2 -  Now I'm talking about CLEC companies. 

L. Actually -- actual companies. I would -- I don't 
mow. I don't know for a fact, but I would suspect there 

ire fewer -- 

I believe 

Okay. Do you have any idea whether there are more 

1 .  Okay. 

L. -- with all of the mergers, acquisitions, et 
:etera, that have taken place in the last ten years. 
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P- Okay. Okay. Mr. Ferguson, I would like to visit 

with you 'about the math now 'cause -- 
A. Let's do math. 

P. Third in line. All right. Third times the charm. 

First of all, do you agree that the basic premise beside 

-- behind the -- AT6T having the obligation to offer 
services to resellers at wholesale is that the wholesale 

rate will be less than the retail rate? 

A .  I can agree with that generally. 

P. All right. And would you agree with me -- if we 

first assume that dpi is entitled to the promotion, that 

the -- we'll calculate the retail rate by taking the 
tariff minus the promotion? 

A.  As long as we factor in discounts and up to this 

point I can agree with that. 

2. Okay. And so what -- what I've done here is I've 
said there's a wholesale -- a wholesale rate is generally 
-- or what you used in your -- in your direct testimony, a 
Eigure of 20 percent. We know that's basically 

rounding -- 
I .  Yes. 

>. -- the 20 percent. 
L. It's 21 and a half here in North Carolina. 

1 -  So when we're calculating, the wholesale rate is 

NORTH CAROLINA UTILITIES COMMISSION 



1 

2 

3 

'4 

5 

6 

7 

8 

9 

10 

11 

12 

0 l3  

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

0 24 

225 

basically - 8  times the retail rate. 

roughly good there? 

A. 1'11 agree. 

Q. 

a situation because we can -- we can interchange the 
resale rate with the tariff rate by promotion, we can 

express that as a wholesale rate equals .8 times tariff 

minus promotion, right? 

A. I can -- so far I can agree with you to a -- at -- 
at a high level. 

Q. 

extrapolation and you do the math and the algebra, that's 

a situation where -- where the wholesale rate is going to 

be .8 -- 80 percent of the tariff rate minus 80 percent of 

the promotion, right? 

A. Yes. 

Q. This is the math that Mr. Turner went through with 

Hr. O'Roark. 

A. Yes. And I -- and I fully agree with the way 

Mr. -- Mr. Turner went through that exercise, yes. 
P. Okay. And this is a situation where -- where 

we're saying that the monthly rate is $120 and the 

promotion is $100, and so if we're going to be fair about 

this, we've got to apply the 80 percent to the tariff to 

Have I got that 

All right. And then -- so now we're talking about 

All right. And then you -- when you do the 
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bring it down to 96. 

we're not going to give the CLEC the entire $100, we're 

going to give them 80 percent of the $100 cash back to get 

it to 80, so that their net price is 16, right? 

A. Yes. 

Q. That's how that's working, right? 

A. Yes. 

Q. 

y'all being ATLT? 

A. Well, I think we're saying that's the way it 

should work because that's the way the Fourth Circuit and 

this Commission said it should work. That's -- that's our 
understanding of it. 

Q. That was the example that they gave, particular 

And we're not going to apply -- 

And that's how y'all are saying it should work, 

example.that they gave in -- in Sanford? 
A. Yes, it is. And -- 
Q- And it's based on this sort of analysis, right? 

A. 

check, I'll agree with that. But this -- this calculation 

here and those figures that were used and our 

understanding is that that represents, in AThT's.Opinion, 

a worst-case scenario. That's how much -- the max that we 
would have to provide. There was room left in -- in all 
3f these rulings about other calculations, about other 

To the best of my knowledge it is. Subject to 
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values, about whether or not the parties should negotiate 

whatever that meaningful value was -- 
Q. Right. 

A. -- and it could be something different than that. 
Q. Okay. I understand. 

A. But in ATsT's opinion, that would be -- 
P. The worst case? 

A. -- the worst-case scenario. 

P. 

this is the analysis that Mr. Turner brought from Sanford, 

right? 

A.  yes. 

P. All right. This is actually making assumption 

that your monthly rate is going to be about $120, right? 

And I wanted to go through this analysis because 

A. Well, those were the numbers that were used. I 

don't know if I -- 
P. What I'd like to -- 
%. -- would call it an assumption or not. 
2. what I would like for you to do with me is let's 

nssume some different numbers, all right, because I think 

in your direct testimony you use an assumption of monthly 

service costing $40 a month. Do you remember that in your 

jirect? 

3.  Yes. I think it was the same one we used in 
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somebody else's testimony. 

Q. 

math easier, all right? We're just -- 
A. For you or for me? 

Q. For all of us. 

A. Okay. 

Q. All right. Let me change it. So let's assume now 

that the monthly service charge is $40, okay. The 

promotion we know is -- we'll use the $100 because we know 

there's a $100 cash back, right. 

apply -- you're saying worst-case scenario is if we owe 

anything, it's going to be $40 times, you know, the resale 

discount. And the same thing to the 100, correct? 

Just a general -- 
Okay. We're just going to use $40 to make the 

And y'all still Want to 

We're going to reduce the 100 -- you want to 
reduce the 100 by the wholesale discount? 

R. You can keep on. I'll -- I'll say -- I'll say 

vhen . 
1- That that's what you want to -- that's what y'all 
are suggesting -- this should be the worst-case scenario, 
right? 

4. At this -- at this point, I'll go with it. But 

I'll tell you this, Mr. -- I am sorry. 
2. Okay. 

4. I'll tell you this, if it -- if it doesn't end up 
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being along the same lines as what we've already worked 

out here, then there's some fuzzy math and I'm not going 

to agree with it. 

Q. Okay. That's fine. First of all, let's see what 

happens when the monthly rate is $40 minus 100. Would you 

agree with me that that ends up with a credit going back 

to the customer of $60, a net effece? 

R. That's what it looks like. 

2. Okay. If we do the math here though, I have .8 

times 40 as being 32. Would you agree? 

R.  Sure. 

2. All right. And this is easier, right? This is 

B O ,  right? 

4. Uh-huh. 

2. And y'all want to pay 32 minus '80. Yes? , 

4. Again, the numbers don't work out -- 
1 . .  Well, now this is just math, right? This is -- 
i. Now it's just math. 

2. Yeah. 

L. But I'm not going to -- 

I -  So this results in a situation where the net is 

Binus $48, right? See what's going on here? In other 

rords, the retail customer is getting a net benefit of 

pasically a $60 credit, right? We just did this. This is 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

7 

8 

9 

10 

11 

12 

0 l3 

14 

15 

16 . 

17 

18 

19 

20  

2 1  

22 

23 

24 0 

230 

-- when the -- when the monthly service charge is $40 but 
the cash back kickback is 100, the net to the customer is 

minus 60, right? 

A. By the math, that's what it appears to be. I 

don't know how that would possibly be applied in -- 
Q. .Well, if -- 
R. -- real life. 

a. -- if you apply the formula over here the way 

y'all want to apply it, that results in a situation where 

j p i  is getting only a credit of $48 on the bill, a net of 

ninus 48. Do you see how that's playing out? 

9. I see the math. 

2. So that thatps a situation -- you would agree with 
ne that the customer is getting back more money than dPi, 

uouldn't you? 

1. As I said earlier, there is discussion out there 

:hat maybe this isn't the way to go, that there are other 

vays to figure this, and that w a s  allowed by both the 

Fourth Circuit and this Commission as to look at true 

ralue in negotiating that. We're not -- we're not sure 
:hat 100 percent or even 100 percent discounted is the 

ictual value. 

!. All right. I mean, you would agree with me that 

basically what's happening in this scenario, if we apply 

It could be something different than that. 
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it the way that y'all were talking about having it apply 

earlier, is a situation where bottom line is that dPi, the 

reseller, is effectively paying $12 more per line than the 

retail customer is? 

A. I see what the math has shown. I don't agree with 

what you just said as a characterization of what is really 

taking place. Because, again, this is a hypothetical. 

Q. So this is supposed to be the worst-case scenario, 

though. This is the worst-case scenario where -- , 

R. I've already -- sorry. 

2. 

dholesale rate is now $12 more than the retail rate. 

h. I understand what the math shows under those 

zircumstances. I'm just telling you that under practical 

application -- I don't believe it's been decided yet and I 
Delieve that something like this, that anomaly there 

:ompared to what we've seen earlier 'from Mr. Turner, I 

2elieve that would be taken into consideration when we 

nade our case. 

2. Okay. What -- let's just do the math and see what 

it would look like, this just 32 minus -- 

-- the worst-case'scenario where -- where the 

HR. TURNER: I'm going to ask you to leave 

:hat -- 

HR. MALSSH: Oh. Let me leave that. 
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P. 

32 minus 100, that's, what, 78? 

A. 68. 

Q. 68. 

A. 

can keep making it look worse and you can go the other 

I'll just come over here. We can do -- if we do 

But you could -- you can keep doing math and you 

way, make it look better, so;- 

2- Sure. 

R. 

*ay that we would agree to handle it. 

negotiations and whatever else comes of it to determine 

#hat we might -- 

-- again, I'm not going to agree that this is the 
Again, open for 

2. Can you agree with me that the formula, the way 

that y'all propose to make this work, only works in 

situations where the amount of the kickback is less than 

the amount of the service? 

9. I don't know that -- again, if you want to do more 
nath, you can. 

:hat would work. So no, I won't agree with you that 

:hat's the case. 

I. All right. Looking at -- let's say the customer 
is getting this $60 kickback, right? Presumably the 

vholesale rate in general is supposed to be 20 percent 

Less than that, right? 

I don't know off the top of my head how 
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R. That's the theory, yes. 

2. 

be? Another 12, right? 

A. 20 percent of 60 is 12. 

Q. ~ l l  right. So if we're going to make this 

20 percent lower for dPi, they really should be getting a 

credit back of $70 instead of 68? 

A.  Or 1 2 .  

Q. 72, excuse me -- 

So 20 percent of 60 would be -- what would that 

A.  But -- 

Q. -- rather than 68. 

A. 

you know, much later -- 
Q. Yeah. 

A. 

not going to change our position that in a circumstance 

where we are supposed to give the promotion, it has not 

been determined what that is. 

Q. Okay. 

A. 

factored in -- 

Q. Okay. 

A.  -- so, yes, the numbers are funky. 

Q. 

But again, you know, I mean, we can do this until, 

-- but it's not going.to change the math and it's 

It is open for discussion. 

And that things like this would certainly be 

Now, you've given some testimony about the timing 
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and the appropriateness of the timing of dPi's putting in 

for the credits. 

bit. 

involved between the parties. 

And I want to talk about that a little 

And this has to do with the two contracts that are 

SO first I want to clarify. You agree with me 

there were two contracts during -- between dPi and AT&T 
between the period of 2003 to the present? 

A.  Yes, I do agree with that. 

Q. 

to your testimony? 

A.  Relevant parts, yes. 

Q. Right. And we have -- one basically goes through 
2003 up through -- up to the point in time that it's 

replaced by the second one, correct? 

A. Somewhere in 2007, I believe. 

P. Right. Now, would you agree with me that the 

first contract does not contain a one-year limitations 

period for submitting disputes? 

R. I will agree that in the billing attachment and -- 
there is no 12-month requirement. 

3. All right. The 12-month requirement that you 

3iscuss in your testimony comes in the second contract, 

rvhich is Exhibit PLF-2? 

4. That is correct. And it's roughly in the same 

And -- and you've got both of them as attachments 
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attachment seven, Section 2.2. And as we've heard earlier 

I believe from'our attorneys over here, there are also 

provisions in that current agreement that say that that is 

the ruling agreement. 

12-month requirement is in place and has been in place and 

rules over all orders and -- issued prior to that 
agreement going into effect. 

Q. Okay. 

So in our mind the 12-month -- the 

MR. MALISH: And Mr. Chairman, I would like to 

approach the witness. 

MR. TURNER: May I approach as well? 

COMMISSIONER CULPEPPER: Sure. You want to tell 

us what you're going to show him? 

MR. MALISH: Yes, I am. I'm going to look at 

the second exliibit, which is PLF-2. If you don't mind 

looking at this with me. 

3 .  Okay. So first of all, I want to verify that 

ae're looking at Exhibit PLF-2 to your testimony, which is 

the -- which is the resale agreement between dPi and 
3ellSouth, right? 

i. Yes. 

>. All right. And this -- I'd like to direct your 
ittention to page 2, the paragraph that -- that starts 
vith "Effective Date." Do you see that? 
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A. I do. 

Q. 

to tell me if I've read it correctly, okay? 

A. All right. 

Q. "Effective Date is defined as the date that the 

agreement is effective for purposes of rates, terms and 

conditions and shall be (30) days after the date of the 

last signature executing the agreement. 

for rate 'changes will also be effective (30) days after 

the date of the last signature executing the amendment." 

Did I read that correctly.? 

A. Yes. 

Q. Now. I'd like for you to look with me at the 

signature page so we can find out what the actual 

effective date is. And I'm looking here at what is 

labeled just signature page. 

notation that says CCS -- CCCSZ50421. 
this is actually page 21 or what it is, but I'm showing 

the last date that this was signed as being signed on 4/12 

of ' 0 7  by Christen Shore [phonetic] from BellSouth. Do 

you agree? 

A. yes. 

Q. So that would make the effective date 30 days from 

April the 12th or nay the 12th of 2007, correct? 

And I'm going to read that out loud and I want you 

Future amendments 

At the bottom there is a 

And I don't know if 
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A. Yes - 
Q. All right. Now, I'd like to direct your attention 

to page 3 of your Exhibit PLP-2. And particularly under 

"Term of the Agreement" I'd like for you to look on with 

ne as I read from Section 2.1, which is talking about the 

term of the agreement, all right? 

R. Okay. 

2. Says, "Notwithstanding any prior agreement of the 

Parties, the rates, terms and conditions of this Agreement 

shall not be applied retroactively prior to the Effective 

late." Did I read that correctly? 

4. You did. 

2. Now, generally speaking, the 12-month period that 

you're referring to and in which the -- for the 

Limitations period, that is found in attachment seven of 

the second -- of the second contract? 
i. Yes. 

I. And I have up here -- the notation that I have up 

iere is that is attachment seven, page 9. And I assume 

:hat you're looking at this language in Section 2.2? 

L. That is correct. 

). All right. And that's just generally saying that 

rou have 12 months from the time something happens to file 

L dispute and so on and so forth? 
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A.  Twelve months from the time that it -- something 

is billed, yes. 

Q. All right. And the other information -- the other 
part that y'all are looking at as saying that, well, now, 

this changes the -- the limitations fo r  everything that 

ever happened, you're looking at the language under 

Section 30 of page 2O.of the general terms and conditions: 

is that true? 

R. Section 30.1, yes. 

2. All right. Where it talks about orders placed 

mder prior agreements between the parties shall be 

governed by the terms of this agreement and so forth? 

4. Yes. 

2.  All right. when this agreement, the second 

ngreement was signed, were there still orders that were 

?ending -- I mean, let's say this was signed on a 

rednesday , right? 
i. Okay. 

1. Hypothetical. Doesn't matter which particular 

lay. There were -- or let's say it went into effect on a 
iednesday, right? 

L. Okay. 

2 .  There would be orders from the Tuesday before that 

iould not necessarily have been processed, correct? 
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A. Based on what I think I heard Hs. Bracy say, it's 

within a month, but -- are you talking about processing 
credit requests -- 
Q. No. I'm talking about -- 
A.  -- or talking about the actual orders being 
worked? 

2. Orders being worked. 

R. That's possible. 

2. And likewise, there may be -- there may be 
services that are being rendered the day before this new 

zontract went into effect, the basic nature of which do 

not change when the contract changes, right? 

R. Generally I can agree with that. 

2. In other words, if dPi is buying a service to 

resell to John Doe on Wednesday, that service is going to 

:ontinue -- excuse me, on Tuesday -- that's going to 
:ontinue on Wednesday, even though the contract has 

:hanged. right? 

1. That is correct. 

2. And similarly, there may be changes in the pricing 

structure, other bits of the non-recurring costs, for 

zxample, that may change between the day before this goes 

into effect and the day that it does go into effect? 

L. It's my understanding that the pricing folks would 
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make such changes in the rate tape and -- 
P. Okay. 

A.  -- make that happen effective with some certain 
date. 

P. All right. Generally speaking, how would you 

characterize -- what would you say that this second 

contract does? Just the t e r n  and conditions under which 

RT&T will provide service to dPi for it to resale? 

R. Yeah. Generally speaking, it's the one that's 

zurrently in effect and has been since the -- oh, I 
believe, it was -- or early to middle 2007. 

1 .  Okay. 

4. Supercedes the previous one in all aspects. 

1.  Okay. 

(Brief pause.) 

2 .  

!age 23 of your direct, basically lines 1 through 3. . 
I would like to clarify something that I see on 

MR. TURNER: Mr. Halish, could you repeat that 

iage number? 

HR. MALISH: 23, lines 1 through 3. 

1. And are you with me? 

L.  Yes, I am. 

). You're talking there about dPi's being required to 

iubmit billing disputes on a form specified by AT&T and to 
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explain the basis for submitting the dispute. 

I'm assuming you're talking about the bar form, 

the B-A-R form there? 

R. . Yes. 

P. All right. And I -- it's unclear to me, but I'm 
assuming you're -- you're not saying that that wasn't 
done, are you? 

R. Excuse me, let me back up just a minute. I don't 

believe I'm saying that it was not done. I believe I'm 

just stating that this is the process. 

2. Okay. That's -- I just wanted to clarify that. I 

thought you might be saying that AThT -- or dPi is not 
entitled and one reason is because they didn't submit this 

>n a bar form. But that was done? 

4. Yeah. And -- 
2 .  Okay. 

1. _ _  again, I don't. believe that's what I'm 
saying -- 
2. Okay. 

i. -- because I'm not the process person as far as 

ictually having been there to see what was truly submitted 

ir not submitted. I'm just talking the process. 

> -  Okay. And then further down in that paragraph, 

iasically lines 4 through 9, if you want to read that and 
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hen let me know, I'll ask my question. And read that to 

ourself. 

Four through nine? 

Yeah. well, that sentence that -- 
Okay. 

-- starts on 3, line 3. 
Okay. Okay. I've read it. 

Okay, And I'm taking that that you're -- that 
ou're making the argument or you're taking the position 

hat, you know, dPi shouldn't be allowed to recover 

redits because they didn't follow the.escalation process. 

s that a fair characterization of what you're attempting 

o say there? 

I would say that the timeliness of how they -- the 

imeliness and how they proceeded through the dispute 

rocess was -- was probably not within the guidelines. 
And that's a reason to deny their claim?. 

That's part of the reason, yes. 

All right. The escalation process, that's just if 

m're unhappy you talk to somebody higher up in the chain 

E command and -- until you get to an impasse or you get a 
aal? 

Yes. In general, that's the truth. 

And you're saying that they didn't follow that? 
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Well, again, I -- I think others have said that. A. 

I -- 
2. Okay. 

R. -- I'm just sort of referring to other people's 
testimony after I have said what the basic requirements of 

the process were according to the interconnection 

agreement. 

2. Yeah. But from our.perspective we think we did 

that, but we're hearing you to say that you didn't do 

that. But I want to just say let's assume -- let's assume 
that they didn't do it the way that AT6T would have liked 

€or it to have taken place, the escalation process. 

What I'd like to get to is why would that matter? 

3ecause as I understand it, in 2004 your position was 

re're just not making cash back promotions available for 

resale period, correct? 

i. That is correct. 

>. 
-- making available for resale cash back promotions 

eriod? 

L. Correct. 

!. In 2007 you're position was -- AThT's position was 
:or periods prior to June of 2007, we are not making 

:esale promotions available.period? 

In 2005 your position was we're not making resale 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

0 l3  

1 4  

15 

16 

17 

18 

19 

20 

21 

22 

23 

244 

n. Yes, that's correct. 

Q. And that position hasn't changed, right? I mean, 

you're still making that claim here now; AT&T is still 

making that claim? 

R. Well, that's -- that's kind of, again, a little 
misleading. We're making the claim now about the credit 

requests in the time period prior to June -- or prior to 
July of '07. 

2 .  

4. 

2. 

9. 

it -- 

3. 

4. 

1. 

Right. 

Since July of '07 we have been giving -- 
Right. 

-- the credit requests when they qualified for 

And I -- 

-- after they were validated. 
And I was talking just about the period before 

rune 2007, that your position has remained constant up to 

:his day that for amounts and credits that were requested 

xior to June of 2007, y'all just aren't going to make it 

rvailable for resale period? 

i. I -- I think we've given an awful lot of good 
reasons why we shouldn't have to, yes. 

j .  And so no amount of escalation would have changed 

;he answer to that, would it? 

NORTH CAROLINA UTILITIES COMMISSION 



1 

e 2  

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 0 

245 

A. 

for one CLEC's -- one CLEC's request. That would be 

discriminatory to other CLECs. 

Q. Okay. And so the -- the -- you know, the fact 

that if we -- if we -- if the Commission were to find 
that, yes, the escalation process wasn't done correctly, 

that really wouldn't have changed the outcome, whether 

they had followed it or not? The outcome would be the 

same, y'all would say no? 

R. Well, we might have said no, but had you followed 

I don't believe that we would have changed policy 

it correctly, your next step way back when might have been 

to be here before the Commission. 

1. Okay. 

2. 

interconnection agreement. You had that capability were 

you not satisfied. 

2. Okay. I'd like to turn your attention now to page 

I of your rebuttal. 

L.  I'm there. 

1 .  All right. I'm going to try to paraphrase you 

:here reading what you have in the first four lines. I 

pess we can go back to page 2, last two lines on page 2, 

.ines 24 through 25, and then that idea continues on to 

.he next page. 

You had that -- you had that going for you in the 
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I -- I see your contention as being that if -- if 
#e -- if ATbT is forced to pay this -- these promotional 
xedits to A -- to dPi, dPi is not going to go back and 
refund that to the customers from that time frame and 

therefore we shouldn't have to do this -- do -- shouldn't 
lave to make the payment to dPi. 

a. That's what it says from about a year ago. And I 

>elieve you're aware, as I am, that in M r .  O'Roark's 

ieposition back in August with Mr. Turner, we asked him 

pestions about that and I think we have come to 

inderstand that things have changed with dPi and since his 

:estimony was filed. 

). Okay. So do you -- does that mean you want to 
:hange your testimony here? 

L. I don't want to change it. I just want to say 

:hat we are -- while we don't -- it's not conclusive what 
IPi plans to do, we are aware that with the prompt payment 

Iffering there are ways that .you folks -- or that your 
ilient attempts to get some of the money back into the 

sands of the consumer. But regardless of whether they're 

etting any of the money back into the hands of consumer, 

Fair paraphrase? 

will say that they're still not pricing their service 

nywhere near what AT6T does and leads us to the 

onclusion that we're not competing with dPi on either 
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price or its market, target market, that we're -- that 
we're going for. 

Q. Well, to return to my line of inquiry, there's 

nothing in the law that says that any discount that dPi 

gets from AT&T it has to turn around and give right back 

to its own customers, is there? 

A.  I'm not a lawyer. I'm not aware of any law that 

says that. I know that that's what AT&T does is to get 

the money and back in the hands of the consumer. And 

Nhether or not dPi does, has to, should, that's -- that's 
inconclusive to me. 

2 .  I'm looking at generally page 3 of your rebuttal, 

the middle paragraph. And -- and the complaint here I 
cake it is that, you know, our records are incomplete for 

cime periods that fax back and it makes it hard for us to 

ralidate the request that dPi has made. 

:haracterization? 

L. Yes. I think generally that's what we're talking 

tbout here. If you -- if you'd gone so far past our 

.etention time frame and we don't have records, how in the 

rorld could we be expected to pay out money that we can't 

'alidate and pay it out on one of our competitor's say-so 

dth nothing else to show for it? 

,ecords either. 

Is that a fair 

They don't have the 
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1. Now, that statement sort of basically assumes that 

it's a situation where AT -- where dPi is entitled to -- 
:o get the promotion to begin with, right? . 

L. What I just said, is that what you're -- 
1 .  Yes. 

L. -- referring to? 
>. Because if AT -- because if dPi is just not 

mtitled to it to begin with, doesn't matter if the 

-ecords are there or not, right? 

L. Well, I tell you, that's one of the reasons we -- 

re never were real good about -- or wanting to keep the 
-ecords. We weren't planning to give promotions for cash 

back and therefore didn't have a process and didn't 

Iaintain the records beyond our normal retention time 

kame. 

!. Okay. 

COMMISSIONER CULPEPPER: Okay. Hold on just a 

econd, Hr. Malish. 

(Discussion held off record.) 

Well, I think this would be a good time to take 

hat break. 

MR. TURNER: Here, here. 

MR. MALISR: I'm pretty close to being done. 

COMMISSIONER CULPEPPER: So -- well, that's 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

9 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 0 

249 

okay. 

after this 10-minute break. 

be in recess now for 10 minutes and start back at 

approximately 4:OO p.m. 

We're going to see about that when we come back 

So we're going to take a -- 

(RECESS - 3 ~ 5 2  P.M. TO 4 : O O  P.K.) 

COMMISSIONER CULPEPPER: All right. Let's 90 

Jack on the record. Mr. Ferguson, if you'll come on back 

ip to the witness chair. And Mr. Kalish, when he gets 

situated, you may resume your cross-examination. 

MR. MALISH: Thank you, Mr. Chairman. 

2 .  When we left off, Mr. Perguson, we were looking at 

)age 3 of your rebuttal and paraphrasing, I think, that 

ihat you're saying there at the end of the middle 

>aragraph on the page is that even if AT&T is otherwise 

:equired by law to pay these promotional credits, it 

ihouldn't be required -- it shouldn't be required under 
.hese particular circumstances because of its difficulty 

.n validating the numbers? 

b .  Yes. In general, I think I was saying that we 

houldn't have to pay what we can't prove. 

1. Okay. Now, let's take a look at the reason why 

his is so delayed. And would you agree with me that the 

eason that these didn't get proceesed more fully earlier 

s because y'all refused to extend it; AT6T refused to 
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extend it? 

R. When you say "extend," please explain. 

2. Extend the promotional cash back credits to dPi. 

9. Well, I would assume that if we tell dPi that 

ge're not going to accept their credit requests, then 

that's the answer. And that when they finally decide that 

that's not an answer they want or their third-party 

>illing company decides that's not an answer that they 

rant dPi to have, then all of that comes together at some 

?oint in time, which is well after they were told they 

reren't going to get the promotional credits granted to 

:hem. 

>. Okay. 

L. 

: assume. 

!. All right. But in any event, ATLT knew, I guess, 

It least in 2004 and 2005 that dPi wanted these, right, 

because dPi asked for them back then? 

.. Well, what I recall is that I believe MS. Seagle 

estified that they were told they weren't going to get 

hem when they asked about them. 

And that's where the beginning of the delay began, 

Right. 

And that's -- that's all I know. That's what I 

now. 
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2. And there were some that were actually submitted 

in 2005, right? 

4. I would have to look at somebody else'5 testimony 

3n that one. I didn't -- 
2. Okay. 

4. I didn't really discuss that. I don't recall. 

2. All right. I'm going to skip down to page 5 Df 

four rebuttal. We're talking about the value of the 

impact of the cash back promotions. 

L. Which line? 

>. You're -- you actually mention the value issue in 
lines 22 and 23, but just generally speaking, I want to 

ialk about the value of -- of the promotion. 
L.  Okay. 

I. Now, the promotion, of course, is an offer, 

:orrect, of $100 cash back under certain circumstances, 

,ight? 

/. Yes. 

I. All right. That's the offer. And if the offer is 

ccepted by the person to whom its offered, then we can 

igure out what the value of that is, that's $100 if they 

ccept the offer, right? 

Generally, yes, I can agree with that. 

Okay. So as long as the offer is accepted or once 
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the offer is accepted, we know what the value of that 

particular offer was? 

R. Again, generally I can agree with that. 

2. Okay. On your rebuttal on page 6, the paragraph 

Erom lines 16 through 22 -- 
4. Yes. 

1 .  -- I read that to suggest that because there's no 
language in the party's interconnection agreement, which 

-- where it specifically states that.we're entitled to 
:ash back promotions, that somehow that indicates that 

Ihey're not available for resale? 

L.  Well, generally I would agree with that. And this 

Being rebuttal, I was responding to Mr. Bolinger's claims 

:o the contrary. 

!. OKay . 
L .  He brought it up, I responded to it. 

!. Okay. But, you know, that's -- cash back 
iromotions are still not in the contract that's in place 

rom 2007 forward, correct? 

To the best of my knowledge, yes, you're right. 

And nevertheless, AT&T is paying those as 

romotions as we sit here today, right? 

L. Yes. Because of change in policy as to whether we 

rill pay them out, but yes. 
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2.  For whatever reason, the fact that that specific 

language -- there's no specific language in the contract 
nbout cash back promotion doesn't change the fact that 

f'all pay them, right? 

1. 

3upport to a degree to not have to pay it because we're 

lot bound by the interconnection agreement to pay them. 

>. But no -- none of your promotions are 

jpecifically mentioned in the language of the contract -- 
i. No specific promotions are mentioned, but 

?remotions are discussed. 

1 .  All right. You also spoke at some point in your 

:estimony about we can't pay dPi because if we did that, 

It doesn't, but it also -- but it 'does give us 

~ l l  right. 
I 

;hat would be discrimination against everybody else, 

right? 

i. Well, that's talking around what I -- what I 

,elieve I said, yes. 

:ommission here to grant dPi some special circumstances 

Jould be in effect discriminatory other -- to other CLECs 
in that it might be not supported by the interconnection 

igreement -- 
2 .  All right. 

L.  -- that was voluntarily negotiated and entered 
.nto between the parties. 

I -- I think I did say that for the 
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Q. This -- this goes back to the sort of -- the 
offers are out there and some people may choose to accept 

them and some people don't and if the people that don't 

choose to accept them aren't really being discriminated 

against, right? 

A. That would be correct. The offer is out there for 

everyone -- 
P. Right. 

A. -- that qualifies. 
P. So if AT -- so if dPi is the person who steps up 

and says I want it and I'm entitled to it and I qualify 

€or it and you should pay me and you do and nobody else 

steps up and says the same thing so you don't pay them, 

that's not discrimination, is it? 

4. Legally I can't answer whether that would be 

:onstrued as discrimination. But 1.would say this, that 

if it was brought to this Commission and this Commission 

jecided that the language of the interconnection agreement 

,etween these parties, which is fairly standard language, 

illowed them to get what we don't believe they're entitled 

10, I think just by definition that decision may have a 

?hole lot of ramifications with other interconnection 

igreements that are already in place. 

>. Okay. Well, if the law suggests that these cash 
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back promotions should have been made available to CLECs, 

then -- then is the fact that you follow the law in some 
cases, for example, by paying them to dPi somehow a 

justification for not paying them in others? 

A. I'm not a lawyer. I'm not going to speculate on 

-- on how -- what you just talked about relates to us 
according to law. I'll let my attorneys do that. 

2. Okay. 

R .  

the law and the orders that we have seen up to this point 

allow for certain restrictions on cash back offerings if 

they can be proven to be reasonable and nondiscriminatory. 

5 0  that's why we're here and that's what we are trying to 

?ut forth to this Commission is that AT -- BellSouth, now 
LT&T, in restricting the certain cash back offerings was 

fell within its rights because they were reasonable and 

iondiscriminatory under the circumstances of those 

)articular promotions. 

!. Okay. Okay. Do you think that having a higher 

irice of service -- dPi's having a higher price of service 
han AThT's prices that it makes available at retail makes 

t harder for dPi to compete for the -- for customers in 

eneral? 

But it would be my opinion as a lay person that 

Well, I don't -- I don't believe that dPi is 
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iompeting for customers in general. I think dPi is 

iompeting with a very -- as described earlier, a niche 
iarket. And they are not pricing their services to be 

lriced competitive or less than AT6T's. And because the 

lricing isn't even close and because the target market 

'ase that they're seeking isn't even close to what AT6T 

an support, then I think that meets the test -- one of 

' 

he tests of it being reasonable and nondiscriminatory. 

e're just simply not competing -- 

~ r .  Ferguson -- 

-- with dPi. 
-- if you don't mind, I'd like to direct your 

ttention back to the question that I asked, which is does 

t make it harder for dPi to compete for those customers 

hat -- you know, the regular customer.in the world? 
The regular -- let me help -- you're going to have 

D help me clarify. The -- 

Sure. 

-- regular customer, is that -- 
You're average Joe. 

-- a non-credit challenged customer? 

Yes. 

I don't believe, again -- I think I did answer 
lis question. I don't believe that dPi does compete for 
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that customer. 

2. I -- well, you're -- 
R. So you're talking a hypothetical, aren't you? 

1. Yeah. Well, we can call it a hypothetical if you 

nrant, but -- 
4. Well, I would rather not -- 

1 .  

:all it a hypothetical, that's fine. You're disagreeing 

lrith me as to whether they compete for average Joe, that's 

Eine. 

\. Yes. And at a -- at the price -- 
2. 

%s a hypothetical that they are or would like to, okay. 

Yith that as the hypothetical, isn't the fact that y'all 

%re selling at a retail rate that's lower than what dPi 

:an provide, you know, at wholesale, if you accept that as 

:he hypothetical as well, doesn't that make it hard, if 

lot impossible, for them to compete for that customer? 

-- if we're going to call it -- if we're going to 

And so let's say -- and let's say -- let's assume 

L. If they kept their pricing structure the same, 

ibsolutely. But I would ask dPi were they to get into the 

ion-credit challenged customer, would they not take our 

lorth Carolina 1FR local residence line for $19.95, which 

:hey would get at 21.5 percent less, would they not sell 

:o that market at a different rate than what they're 
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selling their -- their credit challenged customers with. 
Cf they did that, then they could certainly compete with 

is because other resellers are competing daily with us at 

:hat lower rate, not the credit challenged market. 

>. Okay. 

4. They would have the same opportunity as any other 

reseller CLEC and certainly they would be compete -- able 
:o compete against AT&T and other ILEC providers. 

I. 

:rying to compete for average Joe, if they are -- if dPi 
.s paying.more for the service that it gets from you than 

IOU are charging your customers at retail, it makes it 

lard for dPi to compete for those customers? 

boundaries within that hypothetical, I think the answer 

has to be yes. 

L .  Well, I'll just -- I'll just say this: You are 

letting the IFR line from us for 19.95 that you are 

lumping up to your $39.99 basic rate. And.I'm just 

uggesting to you that if you were selling to a different 

iarket, the same one that AThT is able to sell to, then 

ou would be competing. I don't believe you're going to 

e able to compete -- using the same price line, but 
harging a higher price, you're only going to get the 

ustomers who need to come to you because you are the 

So it sounds like the answer to my hypothetical 

Within the 
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provider of choice for that niche. 

P. Well, I'm going to go around here and go around 

the circle one more time. If y'all are providing the 1FR. 

whatever you're calling it, for 19.99 at retail, but then 

you're giving $100 cash back so that these folks are 

getting it for, you know, basically negative $80 -- 
R. That's a one-time -- that's a one-time deal. 
Phat's not an ongoing monthly rate -- 
1. But -- 
4. -- effecting thing. 
2. But we don't get that, dPi doesn't get that and 

so, you know, at best they're getting $20 minus 20 

Jercent, or whatever, 14 -- $14. The competition -- the 

>rice point at which we're competing is negative 80 for 

LThT versus 14 for dPi, right, even in this best case 

icenario that we're talking about? 

L.  Well, when you're talking about entirely different 

iarkets -- 
!. All right.. 

i .  -- that you're -- that you're dealing with -- 
I. All right. 

.. -- I just don't think it's apples to apples. 

. 

Okay. Thank you. 

MR. MALISH: I'll pass the witness. 
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COMMISSIONER CULPEPPER: Ms. Edmondson, you have 

any questions of the witness? 

MS. EDMONDSON: Yes, a few. 

:ROSS-EXAMINATION BY MS. EDMONDSON: 

2. 

testimony before Exhibit PLF-1 there was a bill from the 

;rove Park Inn. 

:andace Finley. Is that an error? 

This is just -- I -- in your -- at the end of your 

Was that supposed to be in there? To 

MR. TURNER: We were hoping somebody would pay 

it. 

b. 

talking about. 

2. Okay. It's on the Commission website. I thought 

it was, but I looked really hard to find the significance 

>f it. 

4. Subject to check, that ain't mine. 

2-  Okay. Just checking. All right. Good afternoon, 

Nr . Ferguson. 
4. H o w  are you? 

2. You are associate director in AT&T's operations 

vholesale organization? 

i. AT&T Operations, Incorporated, in the wholesale 

lepartment of that, yes. 

>. 

I am -- I am totally unaware of what you're . 

. 

How long have you been in that position? 
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R . '  I guess I've been in that position about five 

years, but for the five years leading up to that I was in 

3. very similar position involved in virtually the same 

kind of thing, 

1.  And you were -- that position was -- it would have 
,een BellSouth operations wholesale -- 
L BellSouth Telecommunications, Incorporated, up 

:ill the merger in late '06. 

1. And you discussed in your direct and rebuttal how 

LT&T made a business decision to standardize its position 

regarding payment of these promotions? 

L. . Yes. 

!. 

L. None. 

!. And so when you -- how do you -- what's the basis 
if your knowledge to testify whether'the Sanford decision 

lad any bearing on that decision? 

L .  Well, as a policy witness with ATST, it's my job 

.o understand what the policies are, how they were 

leveloped and yet not get a law degree at the same time. 

And what was your involvement in that decision? 

just -- I -- I -- I discuss with my attorneys. I 

.iscuss with.others who have been in a similar position or 

ere involved in the development of policy and just learn 

y way through it that way. 

NORTH CAROLINA UTILITIES COMMISSION 



1 

0 2  

3 

4 

8 

9 

10 

11 

12 

0 l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

0 24 

2 62 

But again, as policy, it's not as if you had to be 

.here. in our -- in my opinion, you don't have to be there 

.o understand what it is and where it came from and to 

.alk about it. 

!. 

n July 2007? 

/. I -- you know, I don't know that that was the 
xact date. It was -- but leading up -- from somewhere 
,etween the end of '06 when the merger took place and 

uly ' 0 7 ,  that was one of a list of items on the merger 

ist of things to do to -- to get done within the first 
ear. 

The decision to standardize this policy occurred 

we had -- we had a number of initiatives to 
ccomplish in the first year after the -- after the 
9rger. 

o be done. 

And on the wholesale side, that was one of a list 

And it was accomplished in about six months. 

And you agreed, I believe, with Mr. Malish that 

he decision to go with the ATST position would probably 

ost more to ATbT overall than adopting the BellSouth 

osition not to pay? 

Well, I think that was -- that's, yes, a fairly 
ood conclusion. 

DO you know the basis for that decision? 

Not really. Not to talk about it, do not. I 
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mean -- 
2. Besides standardizing for the 22-state region. 

R. 

I've been part of business decisions and I know what goes 

into making decisions like that. I would just 

:haracterize it as whatever was going to take place, it 

lras all determined, you know, what's the best way to go. 

111 the factors were considered and determined -- that was 

;he final determination. 

2. 

\. Not totally, no. 

> -  
3ellSouth and then AT&T during the time of the claims 

involved in this matter? 

i .  Generally I am. In terms of service orders and 

Local service requests that CLECs submit to BellSouth and 

LTLT and how long they're kept in the systems, yeah, I 

A business decision and all that goes -- you know, 

But' you don't know what the factors were? 

were you familiar with the retention policies of 

lave general understanding about the fact that we don't 

lave everything and two years seems to be roughly a 

reneral retention policy based on a recent search for -- 
ior information that I did in a similar docket to this 

me. 

I think I discovered that two years in general. 

imetimes you get lucky. Sometimes you find it more, but 
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the policy is in general two years. 

3.  Now, are you familiar -- Ms. Seagle's testimony 
had an e-mail from 2004 attached to it; isn't that . 

correct? 

R. Do you mind if I look? I have -- 
1. Sure. 

A. I have her testimony right here. 

7. I think it was number one. 

A. KAS-17 

2. I think so. Now, I am doing that from memory. 

4. I have -- I have her exhibits. 
7. Okay. I'm doing that from memory, so it could 

#ell be faulty. 

(Brief Pause.) 

2 .  You -- that does Look like it's from 2004? 
4. I ' m  sorry. I was -- was KA -- I thought you were 
trying to determine whether KAS-1 was the one I was -- 

2 -  Is that -- that is from 2004 or it 
3ppears to be? 

5. Yes. 

!. Are you generally involved with the -- are you 
.nvolved with the negotiation of interconnection 

.greements? 

,. I used to be directly involved with certain 

I'm sorry. 
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sections of negotiations. I was later involved with 

settlements based on issues related to interconnection 

agreements. 

negotiators doesn't .-- doesn't give me negotiating 

involvement, but I'm aware of an awful lot of -- about the 
iegotiation of interconnection agreements. 

2. I've been involved with them some too, but --' and 

I ' m  trying to recall, is my recollection that generally 

:he agreements of BellSouth and then ATST generally have a 

:hoice of law provision that says that Georgia law will 

,revail? Is that your recollection? In general. I'm not 

iaying for each and every one. 

L .  Yes. I mean, I -- that would not be one of my 

ireas of expertise, choice of law, but I know that the -- 

And the fact that I sit among all of the 

know that there's a paragraph in there about State of 

;eorgia in terms of contract law. And if I'm wrong there, 

would say subject to check, but that's what I recall 

hat it's mostly pertaining to. 

Are your record retention policies for both 

lectronic and written documents, are they maintained in 

riting? 

Yes. We have retention policies based on 

ifferent types of -- it's not so much the medium, but 
t's the subject, whatever the subject of the record is. 
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'or example, interconnection agreements, we maintain them 

or a certain amount of time, past the time that they 

xpire just for historical -- just for circumstances like 
his because sometimes it does take a while to get to 

ourt or to get to a Commission hearing, and so you -- we 
ypically hold onto those settlement documents or 

onfidential settlements that we sometimes have with our 

LECS or other customers. we have a retention time for 

hem. Service orders, LSRs, billing records, everything 

as its own guideline and a policy. 

Do you know if they take into account the statute 

f limitations applicable to that particular 

nterconnection agreement?, 

I don't know that for a fact, but I -- as 
Ktensive as those policies are, I have a hard time 

Zlieving that the legal department did not have a huge 

nnd in developing those guidelines and was very cognizant 

E the appropriate statute of limitations. 

Do you know whether any record retention policies 

re provided, either given to CLECs or available on your 

iterconnection website? 

I do not know. 

Would you be willing as a late-filed exhibit to 

'ovide the retention -- record retention policies for 

NORTH CAROLINA UTILITIES COMMISSION 



1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 

15 

1 6  

17 

18 

19 

2 0  

2 1  

22 

23 

267 

!lectronic and written documents that were applicable to 

.he billing records in this dispute? 

i .  I would defer to my attorneys to answer that. I'm 

lot familiar -- 

MR. TURNER: We will provide it as a late-filed 

txhibit . 
COMMISSIONER CULPEPPER: Thank you. 

HS. EDMONDSON: That's all I have. Thank you. 

COMMISSIONER CULPEPPER: Redirect examination? 

MR. TURNER: Thank you, Mr. Chairman. 

EDIRECT EXAMINATION BY MR. TURNER: 

'. Mr. Ferguson, I have a few topics; but I think we 

an get through this in a rather short and sweet manner. 

You were asked -- early in the cross, Mr. Malish 

alked to you about your testimony, the lack of complaint 

as noticed by the Commission as a potential factor that 

s reasonable and nondiscriminatory. Hr. Malish asked you 

f the converse would be true. 

hat. 

I want to follow up on 

I know you might not know the actual numbers, but 

ust as a general percentage, what would you say the one 

LEC dPi is as a percentage of the CLECs that are 

uthorized to do business in North Carolina? 

As a company, one out of 100, one percent. 
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Q. Thank you. Mr. Malish asked you some questions 

about the number of CLEC lines in North Carolina and the 

number of AT&T lines in North Carolina. Even if we limit 

ourselves solely to wireline local exchange services, are 

CLECs and AT&T the.only ones that provide that service in 

North Carolina today? 

R. No, they are not. 

2 .  Give us some examples, just a couple, of other 

types of providers that provide those services in North 

3arolina today. 

4. There is -- there's another ILEC who provides in a 

3ood part of North Carolina -- and pardon me if I don't 
m o w  who they are today, but they originally were Carolina 

Pelephone and I think they later became EMBARQ maybe. 

2. How about cable companies? 

i. There are cable companies. Can't name them, but I 

Know there are cable companies in North Carolina and then 

:here are independent companies. 

1. H o w  about VoIP providers? 

L.  There are VoIP providers. 

1 .  Did the cable companies and VoIP'providers provide 

.oca1 exchange service in North Carolina back in 1996 when 

Ir. Malish was asking you a lot of questions about .the 

nception of the'Act? 
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A. I don't believe that you could categorize them as 

-- either they didn't -- they either didn't exist or they 
certainly weren't enough of a major player to be 

recognized. 

Q. Given that, does ATbT have a monopoly in North 

Carolina anymore? 

1. Well, I never felt like they had a total monopoly 

to begin with, but certainly no more. 

2- Mr. Malish asked you some questions about 

validation. Do you remember that? 

4. Generally. 

1.  When you were referring to validation in your 

testimony, I want to make sure I understand that. Are you 

aanting to validate -- are you talking about validating 
the fact that dPi asked for a credit or are you talking 

about validating something more than that? 

1. 

:or a credit on a given account and then it's taking a 

took deeper into it to see whether the end user qualifies 

IS if they were an ATbT end user. 

:o qualify under normal circumstances under promotions, 

:hey would have to qualify as if they were an ATbT end 

mer. 

!. Mr. Malish asked you some questions about value. 

It starts with understanding that they're asking 

And because they have 
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And he asked you if the offer is accepted, if the cash 

back offer of $100 is accepted, its value is 100. If the 

offer is denied, not accepted, what's its value? 

A. Still $100. 

Q. If I'm a customer and I just don't want the cash 

back, what's the value of that cash back to me? 

R. As the end user customer, it apparently means 

nothing to you. 

2. If I'm a customer that receives the coupon, do all 

Df our customers turn that coupon in? 

4. No, they do. not. 

2. Are those the types of things that you need to 

:onsider in determining the value of the coupon? 

a. Yes, it is. That's one of the things. And I 

chink as I mentioned, that I would be -- I assume that as 
-- that would be just one of the tests that we would use 
:o determine what the value would be, just one of the 

zests. 

MR. TURNER: Mr. Chairman, for my final round of 

[uestions, may I approach the witness and give him a copy 

)f what has already been marked as O'Roark 

:ross-Examination Exhibit No. 47 

COUMISSIONER CULPEPPER: Yes, sir. You may do 
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2. This i s  t h e  c h a r t  t h a t  t a l k s  about i f  a $25 

reduction is given i n  t h e  form of a p r i c e  reduct ion,  how 

tha t  plays o u t .  Take a look a t  it and te l l  m e  when you ' r e  

ready f o r  m e  t o  ask a quest ion.  

i .  Mr. Turner, which page are w e  s t a r t i n g  -- 

I. 

5 .  Okay. A l l  r i g h t .  

1 .  We're going t o  come t o  t h a t ,  b u t  I want  you t o  

took a t  t h e  board here. This  is the. a lgebra t h a t  M r .  

t a l i s h  worked through. And a t  t h e  end of t h e  day on t h e  . 

,oard here ,  w e  have a re ta i l  customer g e t t i n g  a $60 p r i c e  

xeak ,  r i g h t ?  

L. I believe he c a l l e d  it a c r e d i t .  

1 .  W e l l ,  I'm c a l l i n g  it a price break. You got  a $60 

mice break r i g h t  here  on t h e  r e t a i l  s i d e ,  a l l  r i g h t ?  

L. Okay. 

!. And you got  a $48 p r i c e  break on t h e  wholesale 

bide, r i g h t ?  

L .  Okay. 

!. Go w i t h  us t o  Exhib i t  1. 

L. 

,eta11 customer got  i n  Cross-Exhibit 4 t h a t  you have i n  

'our hand? 

.. On page 11 

Look a t  t h e  whole c h a r t  and w e ' l l  get t o  it. 

what w a s  t h e  va lue  of t h e  p r i c e  break t h a t  t h e  
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Q. Well, when we went through this, between page 1 

and page 2, how much of a price break did the retail 

customer get? Retail price went from 75 to 25, right? 

I'm sorry, 75 to 50, so what was the retail price break 

that customer got? 

R .  $25. 

2. Okay. And then the next page on 3, what was the 

mount of the price reduction or price break that the CLEC 

got as a result of that $25 reduction for the retail 

zustomer? 

4. $19.63. 

2.  So on a face value, the retail customer got a 

~reater pass -- cash -- price break than the wholesale 
:ustoner, right? ... 

i. Just by pure numbers, that's what it appears. 

2 -  And when we look on the board what's happening is 

:he retail customer is getting a greater price break than 

:he wholesale customer, right? 

L. That's what those numbers would appear to 

.ndicate, yes. 

1. 

rholesale -- resale discount, right? 
L. $12, yes. 

!. And our example on this page, the difference 

The difference in 60 and 48 is the'20 percent 
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between the price break that the whole -- retail customer 

got and the wholesale customer got was the same 20 percent 

of retail discount, right? 

A. 

between 19.63 and $25 is, you know, roughly 20 percent. 

Subject to check, ' I would say that the difference 

MR. TURNER: That's all I have. Thank you, sir. 

COMMISSIONER CULPEPPER: Questions by the 

Commission? 

CHAIRMAN FINLEY: 

COMMISSIONER CULPEPPER: Chairman Finley. 

CHAIRMAN FINLEY: Let's see here. 

A couple of questions. 

EXAMINATION BY CHAIRMAN FINLEY: 

Q. Mr. Ferguson, with respect to the cash payment 

that AT&T makes under the 1FR + 2 cash back, is that 

payment in your view a promotion or a credit or do you 

have an opinion on that? 

A. 

its retail end users,.it's a -- it's a promotion, but it's 

-- I think we've categorized it more like a marketing 
incentive as opposed -- it credits nothing. It has no 

effect on the AT&T retail end user's bill. No credits for 

one-time charges, no credits for monthly charges. 1t:S 

just me walking over to you and handing you a check for 

$100; has nothing to do with your phone bill. 

And let me clarify. You said that what AT&T pays 
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Q. Okay. The algebra and the math that the various 

lawyers have taken the various witnesses through on the 

blackboard over there, my understanding is that the cash, 

$50, $100, whatever it happens to be, is a one-time 

?ayment to the retail customer, right? 

4. That is correct. 

2. 

zomotion; is that right? 

i. That is correct. None of the cash back promotions 

it issue here are anything other than a one-time payment. 

ie -- we have other obviously non-cash back promotions 
:hat might credit a bill, might do away with a monthly 

:harge for a month or two or whatever. A l l  kinds of 

variables. 

)hone bill. 

.o use however they see fit. 

!. Does that make any difference in the calculations 

nd the various positions of the parties in your opinion? 

And it's not a recurring monthly credit or 

But on cash back, it has nothing to do with 

It's simply giving a check for $100 for them 

think you alluded to it once in one of your answers 

arlier. 

Well, it's a one-time thing and, you know, some of 

his math can get to the point where it looks like it's an 

ngoing benefit month after month after month. It really 

oesn't work out that way because it's a one-time 
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situation. 

And again, value, we would -- you know, it's 
subject to -- subject to open discussion, I think, further 
iown the road as to what value compared to -- you know, 
Eor a retail end user of AThT who's typically going to 

lave phone service for a longer time than maybe the type 

,f customer that dPi has, you know, there's -- economists 
ieed to be called in for a discussion of that sort of 

werall value as far as I'm concerned. 

j .  All right. Eave you read the Sanford case from 

:he Fourth Circuit by chance? 

L. Yes. I've -- to say I've read it totally and 

inderstood it would not be the case, but I have -- I have 

lone through the relevant parts that I've used in my 

Lestimony. 

!. Well, if I wanted AT&T to explain to me the 

lifference between the opinions of Judge Niemeyer and 

.udge Williams, I take it you would defer to somebody else 

In that? 

,. Most rapidly. 

Okay. 

CHAIRMAN FINLEY: That's all I have. Thanks. 

COMMISSfONER CULPEPPER: Questions based on 

hairman Finley's questions, Hr. Turner? 

NORTH CAROLINA UTILITIES COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

276 

MR. TURNER: No, sir. Thank you. 

COMMISSIONER CULPEPPER: Mr. Malish? 

MR. MALISH: No, Hr. Chairman. 

COMMISSIONER CULPEPPER: MS. Edmondson? 

MS. EnuomsoN: NO. 

COMMISSIONER CULPEPPER: All right. That would' 

:onclude your testimony, Mr. Ferguson. You may stand down 

from the witness chair. 

THE WITNESS: Thank you, sir. 

(Whereupon, the witness was dismissed.) 

MR. MALISH: Mr. Chairman -- 

COMMISSIONER CULPEPPER: Mr. Malish. 

MR. MALISH: -- the -- we talked or there's been 

.alk about AT&T submitting a late-filed exhibit about 

,etention policies. If it is -- if it is helpful to the 
'omission making its decision, we could submit a 

ate-filed exhibit also on -- on the -- how the -- how the 
- how dPi submits those requests for credit on the bar 
orms as well. 

It's actually already before the Commission in 

n earlier case, so, I mean, you could take judicial 

otice of -- I could give you the cite, I just don't have 
hat at my fingertips. But, you know, how they -- how 
hey figure out what to ask for has been addressed at the 
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Commission before. 

COMMISSIONER CULPEPPER: Well, Mr. Malish, you 

can tender any kind of late-filed exhibit you would like 

to the Commission. AThT may or may not have any 

objections to that. You can tender your exhibit, they can 

tender their objections. We'll handle the matter as we 

see fit after we have all of that or you can address -- 
you will have the opportunity to perhaps address whatever 

natters you wish to address in your post-hearing filings 

that you will have an opportunity to file sometime 

subsequent to today. 

NR. MALISH: Very good. 

COMMISSIONER CULPEPPER: All right. All right. 

MR. TURNER: Mr. Chairman, that concludes our 

:ase. I would like to ask to move the admission of all of 

)ur direct and rebuttal testimony and exhibits to the 

?xtent I haven't already done so into the record. 

COMMISSIONER CULPEPPER: That motion is allowed. 

(Whereupon, Exhibits XAS-1 through KAS-5, NWB-1, 

PLF-1, PLF-2 and Rebuttal PLF-1 were admitted 

into evidence.) 

Anything further from the Respondent? 

MR. TURNER: No, sir. Thank you. 

COMMISSIONER CULPEPPER: Any showing from the 
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Iublic Staff 7 

Hs. EDHONDSON: No. 

COMMISSIONER CULPEPPER: All right. That would 

ppear to conclude the evidentiary hearing then. Appears 

hat we will be on the lookout for the late-filed exhibit 

egarding the retention records that was requested by 

ublic Staff. And you've indicated, Mr. Turner, that you 

ave no problem with your client filing that late-filed 

xhibit -- 
HR. TURNER: Yes, sir. 

COMMISSIONER CULPEPPER: -- as well as any of 
he late-filed exhibits that you might wish to file on 

ehalf of your client. If you want to do that, we'll 

Dnsider them. And, of course, Mr. Malish, you have the 

ight -- and Public Staff -- to file any responses to any 

uch filings at that time. 

We've talked about AT&T filing a reply to dPi's 

wember 12, 2009, response to the -- I think it was 
wember 6, 2009, Motion to Compel. Certainly you're not 

>ligated to do that, but we've talked about that and that 

ight be a way to bring the issue of our ruling on your 

>tion to Compel -- 

HR. TURNER: Yes, sir. 

COMMISSIONER CULPEPPER: -- might further guide 
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IS in how we should rule on that. 

The only other matter that I know about that we 

keed to talk about would be the -- a date for the filing 
)f post-hearing filings in the form of either briefs 

knd/or proposed orders. 

:or that at this point in time because I want to see about 

rhat late-filed exhibits might be filed; I want to see the 

'eply, if any, to the response about the Motion to Compel 

md then the ruling on that may affect a subsequent ruling 

ir Order on the post-hearing filing deadlines. So we'll 

.- we'll reserve that matter to a future date. 

And I'm not going to set a time 

Now, does anybody know of anything else that we 

lould need to consider at this point in time before I 

lould adjourn this docket, Mr. Turner? 

MR. TURNER: No, sir. 

COMMISSIONER CULPEPPER: Mr. Malish? 

MR. MALISH: No, sir. 

COMMISSIONER CULPEPPER: All right. Ms. 

dmondson? 

MS. EDMONDSON: No. 

COMMISSIONER CULPEPPER: All right. Thank you 

ery much, counsel. We stand adjourned. 

HR. W I S H :  Thank you very much for y'all's 

onsideration. 
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(Whereupon, the hearing was adjourned.) 
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