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Florida Power & Light Company (“FPL”), pursuant to Rule 25-22.060, Florida Administrative Code, hereby moves for reconsideration of the following issues that were part of the Commission’s determination of FPL’s 2010 test year revenue requirements in Order No. PSC-10-0153-FOF-EI, issued on March 17, 2010 (“Order 0153”): (1) impact of fuel cost over-recovery on test year working capital (Issue 46); (2) adjustment of test year late payment revenues to reflect impact of minimum late payment charge (Issue 89); (3) adjustment to test year salaries and employee benefits (Issue 103); and (4) adjustment of test year charges from FiberNet to FPL (Issue 109).  FPL is seeking reconsideration with respect to specific computational errors that the Commission made in implementing its decision on the foregoing issues (collectively, the “Reconsideration Errors”), putting aside the Commission’s stated rationale for its decision on each of the above issues.  

In addition, FPL hereby seeks clarification regarding an apparent inconsistency in Order 0153 as it relates to the computation of the test year depreciation expense used in setting FPL’s base rates.  

FPL hereby respectfully requests that the Commission correct the Reconsideration Errors and clarify the depreciation expense inconsistency, as more fully discussed herein below.  To the extent that addressing the Reconsideration Errors and clarifying the depreciation expense inconsistency should result in either an increase or decrease in FPL’s approved test year revenue requirements, FPL requests that the Commission make a commensurate adjustment to the annual amortization of the theoretical depreciation reserve surplus approved in Order 0153, such that there is no change to the base rates approved for implementation effective March 1, 2010 and which are currently in effect.  Approval of this approach will ensure that FPL’s reconsideration and clarification requests are addressed with no change in rates charged to customers and no change in revenues to FPL, and will have the effect of avoiding further deterioration in FPL’s cash flow and earnings relative to what the Commission approved in Order 0153. 
In support of this Petition, FPL states as follows:    

INTRODUCTION AND BACKGROUND

1.
On March 18, 2009, pursuant to the provisions of Chapter 366, Florida Statutes, and Rules 25-6.0425 and 25-6.043, F.A.C., FPL filed a petition for, inter alia, an increase in rates to be effective on the first cycle day of January 2010 based on a 2010 test year.  The Commission held fifteen days of technical hearings concerning FPL’s request, ultimately concluding on October 23, 2009.    

2.
On December 23, 2009, the Commission Staff issued its recommendation on FPL’s request.  Staff recommended numerous adjustments that reduced FPL’s 2010 rate increase request from $959 million to $357 million.  The Commission then considered Staff’s recommendation at a special agenda conference held on January 13, 2010, made additional adjustments to that recommendation, and ultimately granted FPL a 2010 base rate increase of approximately $75.5 million.


3.
This Petition does not seek reconsideration of the rationale or overall result of the Commission’s decision, with which FPL substantially disagrees.  Rather, FPL has confined its Petition to the four Reconsideration Errors where – even taking the Commission’s rationale as a given – the decision nonetheless omits or overlooks key information and/or reflects computational errors.  FPL describes the nature and magnitude of the Reconsideration Errors below, and attaches to this motion supporting worksheets to facilitate review and quantification of each such issue.  In addition, FPL describes and seeks clarification of an apparent inconsistency in the computation of depreciation expense set forth in Order 0153.

4.
FPL requests that the Commission correct the Reconsideration Errors and clarify the apparent inconsistencies in the computation of depreciation expense.  Should the Commission resolve FPL’s requests for reconsideration and clarification in a manner that results in either increasing or reducing the amount of test year revenue requirements approved in Order No. 0153, FPL requests that the Commission make a commensurate adjustment to the annual amortization of depreciation reserve surplus approved in Issue 19F, such that there would be no rate increase or decrease relative to the $75.5 million increase that took effect March 1, 2010.  

5.
Approval of the approach described in Paragraph 4 will ensure that FPL’s reconsideration and clarification requests are addressed with no change in rates charged to customers and no change in revenues to FPL, thus preserving the rates that were approved by the Commission on January 29, 2010, communicated to customers by both the Commission and FPL, and implemented as approved on March 1, 2010.  The March 1 rates result in FPL’s customers presently paying the lowest overall electric bills in the state.  Preserving the March 1 rates also will have the effect of avoiding the potential for further deterioration in FPL’s cash flow and earnings.
  Cash flow considerations are of particular concern given the March 11, 2010 downgrade of FPL’s credit rating by Standard & Poor’s Rating Service (“S&P”) and the possibility of more downgrades from other credit rating agencies to follow, potentially affecting FPL’s cost of borrowing.
  

ARGUMENT

I.
The Standard for Reconsideration.
6.
The Commission has recited the following standard for review of its orders on reconsideration:

The standard of review for a motion for reconsideration is whether the motion identifies a point of fact or law which was overlooked or which the Commission failed to consider in rendering its Order. See Stewart Bonded Warehouse, Inc. v. Bevis, 294 So.2d 315 (Fla. 1974); Diamond Cab Co. v. King, 146 So.2d 889 (Fla. 1962);  and Pingree v. Quaintance, 394 So.2d 161 (Fla. 1st DCA 1981). In a motion for reconsideration, it is not appropriate to reargue matters that have already been considered. Sherwood v. State, 111 So.2d 96 (Fla. 3rd DCA 1959); citing State ex. rel. Jaytex Realty Co. v. Green, 105 So.2d 817 (Fla. 1st DCA 1958). 

In re: Petition for rate increase by Tampa Electric Company, Docket No. 080317, Order No. PSC-09-0571-FOF-EI, August 21, 2009, at 8.  As will be shown below, FPL respectfully submits that the Commission overlooked or failed to consider important facts that led it to calculate inaccurate adjustments to FPL’s 2010 revenue requirements.  Attached hereto are Appendices I to IV, which show the calculations of the revenue requirements adjustments that the Commission should make for each of the Reconsideration Errors.  Those errors, if left uncorrected, would effectively reduce the return on equity (“ROE”) that FPL would have the opportunity to earn on 2010 test year results by 30 basis points below the 10% mid-point approved in Order 0153.  Thus, the Reconsideration Errors represent a substantial, unintended and unjustified penalty to FPL which warrants prompt correction. 

II.
Reconsideration Errors

A.
In Determining Test Year Working Capital, the Commission Failed to Take Into Account Its Recent Decision Directing FPL to Make a One-Time Refund of Fuel Cost Over-Recovery in 2010 (Issue 46). 
7.
In Issue 46, the Commission determined whether to remove both projected over-recoveries and under-recoveries in the fuel, capacity, environmental and conservation clauses for the purpose of calculating the working capital component of test year rate base.  FPL believes that both over-recoveries and under-recoveries should be removed from that calculation, because they both either pay or earn a return through the applicable clauses.  The Commission disagreed and excluded the effect of under-recoveries from the calculation while including the effect of over-recoveries.  Accordingly, it included a net over-recovery of $101,971,000 in the working capital calculation, which has the effect of reducing FPL’s test year working capital and hence rate base for ratemaking purposes by that amount.

8.
While FPL disagrees with the Commission’s asymmetrical decision to include only over-recoveries in the working capital calculation, that is not what FPL seeks to have the Commission reconsider through this motion.  Rather, FPL seeks reconsideration of the amount of the over-recovery included in working capital.  Specifically, the computation of the over-recovery overlooks and is inconsistent with a recent Commission decision in the 2009 fuel adjustment proceeding (Docket No. 090001-EI), thereby overstating the impact on test year working capital of the projected 2010 fuel cost over-recovery.  In its base rate filing, FPL assumed the established practice for fuel clause true-ups of over-recoveries and under-recoveries: the projected over-recovery from 2009 would be reflected in the 2010 fuel clause factor and hence the refund would occur ratably throughout calendar year 2010.  This practice resulted in FPL forecasting an average balance due customers over the course of the test year totaling $94.5 million, which reduces working capital requirements by that amount.

9.
As it turned out, however, the Commission did not approve FPL’s proposal to recover the fuel cost over-recovery balance that accrued at the beginning of 2010 by reflecting it in the 2010 fuel factor and refunding it ratably over the calendar year.  Rather, in Order No. PSC-09-0795-FOF-EI, Docket No. 090001-EI, dated December 2, 2009, at 20 (“Order 0795”), the Commission directed FPL to refund the full amount of its 2009 net true-up over-recovery as a one-time credit in January 2010.  The Commission’s direction was an unanticipated action, relative to prior fuel adjustment practice and, therefore, inconsistent with FPL’s test year projections which were used as the starting point for the Commission’s decision on this issue in the rate case.  

10.
As shown on Appendix I, if one treats the fuel cost over-recovery that FPL had forecast in the MFRs for 2010 as refunded in January 2010 (which is what occurred pursuant to Order 0975) instead of ratably over the calendar year, the average fuel cost over-recovery balance is reduced from $94.5 million to $66.3 million, which has the effect of increasing FPL’s test year working capital requirements by $28.1 million and FPL’s 2010 revenue requirements by $2.7 million.  In deciding Issue 46 on January 13, 2010, the Commission overlooked and did not incorporate the direct and material impact that Order 0795 had on the calculation of test year working capital.  Order 0795 imposes a known and imminent post-hearing adjustment that is appropriate for inclusion in establishing rates.  See, e.g., Gulf Power Co. v. Bevis 289 So.2d 401, 405 (Fla. 1974) (“The recognized rule then is that the test year must be adjusted for known and imminent changes in order to be representative of the conditions which will prevail in the immediate future when the rates will become effective.”)  Accordingly, FPL respectfully requests that the Commission reconsider its decision on the test year working capital and increase FPL’s revenue requirements by $2.7 million as shown in Appendix I.

B.
When It Disapproved FPL’s Proposed Minimum Late Payment Charge, the Commission Failed to Remove the Adjustment to Test Year Revenues That It Had Approved to Reflect the Effect of the Minimum Charge (Issue 89).

11.
As explained below, the Commission overstated FPL’s late payment charge (“LPC”) revenues in the test year, because the Commission failed to synchronize its decisions on Issue 89 (projected LPC revenues) and Issue 145 (approval of proposed $10 minimum LPC).

12.
FPL’s existing LPC is 1.5% of the overdue balance.  FPL proposed to add a $10 minimum to the LPC, such that all late payments would be subject to a late payment charge of at least that amount.  FPL included in its test year revenue forecast additional revenues related to the projected effect of the $10 minimum.  However, the Office of Public Counsel (“OPC”) disputed FPL’s projection of the revenue impact of the $10 minimum LPC, claiming that the revenue impact would be $25,024,251 higher than FPL’s projection.  This incremental alleged revenue impact was only applicable and was only to be considered in the event that the $10 minimum was approved.  In rebuttal testimony, FPL disagreed with OPC’s calculation, but also identified two adjustments of its own to the projected LPC revenues: 
(a)
a $7,386,000 decrease to LPC revenues under the current LPC, to be consistent with the test year revenue forecast; and 

(b)
a $751,895 increase to projected revenues to apply FPL’s projected bad debt percentage only to incremental LPC revenues resulting from the proposed $10 minimum (FPL had originally double counted the bad debt reduction applicable to LPC revenues under the existing charge). 

FPL’s adjustments are shown on Exhibit 358, as Items 10 and 6A, respectively.  FPL’s rebuttal testimony also made it clear that, if the Commission did not agree with FPL’s position on the projected revenue impact of the proposed $10 minimum LPC, then FPL would withdraw the proposal and ask the Commission to authorize FPL to continue the existing LPC without the minimum.      

13.
The Commission adopted both OPC’s and FPL’s proposed LPC revenue adjustments.  It concluded that those adjustments netted to a total adjustment of $18,390,146, which appears in Schedule 3 of the Staff recommendation and was approved as an upward adjustment to the FPL’s projected test year revenues (and thus a commensurate reduction in the calculation of FPL’s revenue requirements).

14.
Two corrections are necessary to properly reflect projected LPC revenues in view of the Commission’s decision in Order 0153:

(a)
First, the Commission’s $18,390,146 adjustment should be reversed, because it is demonstrably inapplicable.  The adjustment would apply only if the Commission had approved FPL’s proposed $10 minimum for the LPC.  However, in Issue 145 the Commission acceded to FPL’s withdrawal request and rejected the proposed $10 minimum.  Thus, there is no legitimate rationale for making an adjustment to LPC revenues to reflect what would have happened if the $10 minimum had been approved, when in fact that minimum was rejected.

(b)
Second, FPL’s adjustment to decrease LPC revenues by $7,386,000 still needs to be made because it applies to the current LPC, without the $10 minimum, which is what Order 0153 authorized FPL to continue charging.  


15.
The cumulative effect of these two errors is that the Commission overstated FPL’s test year revenues by $25,776,146.  The details of this calculation are shown on Appendix II.  FPL respectfully requests that the Commission reconsider its decision on the projected LPC revenues test year working capital and increase FPL’s test year revenue requirements by $25.8 million as shown in Appendix II.

C.
The Commission Erroneously Included Amounts in its Removal of Jurisdictional Incentive Compensation That Had Been Allocated to Affiliates (Issue 103).

16.
In Issue 103, the Commission decided to remove for ratemaking purposes approximately $49.5 million from FPL’s 2010 test year Salaries and Employee Benefits expense.  FPL disagrees with the Commission’s rationale for making this adjustment.  Even if one accepts that rationale, however, the calculation of the expense adjustment is overstated by $12.7 million because the Commission failed to take into account that a portion of the incentive compensation that was removed from the test year had already been allocated by FPL to affiliates and hence was not included in the calculation of test year revenue requirements in the first place.  

17.
Of the $49.5 million of FPL’s 2010 test year Salaries and Employee Benefits expense removed by the Commission, $42.8 million related to executive incentive compensation (see Appendix III). Of that $42.8 million, approximately $12.7 million was allocated to affiliates in FPL’s 2010 test year.  The Commission’s removal of the full $49.5 million therefore removed $12.7 million too much expense.  In other words, the Commission removed approximately $12.7 million of executive incentive compensation expense from FPL’s test year revenue requirements that had already been removed through allocation to affiliates.  FPL respectfully requests that the Commission reconsider its decision on executive incentive compensation expense and increase FPL’s test year revenue requirements by $12.8 million as shown in Appendix III.       

D.
The Commission Erroneously Calculated the Return on Investment For FiberNet Telecommunication Charges to FPL (Issue 109). 
18.
In determining the charges that FPL would be permitted to include in the test year for the lease of telecommunication equipment from its affiliate FiberNet, the Commission adopted OPC’s position that the lease charges should be recalculated to reflect, not FiberNet’s actual charges to FPL, but rather OPC’s view of what FPL’s return on investment (“ROI”) would be if FPL owned the equipment.  Without regard to whether the rationale for the Commission’s decision was appropriate, the ROI that OPC calculated and that the Commission adopted is erroneous, simply as a matter of arithmetic.

19.
OPC’s adjustment reduced O&M expenses by $1,182,224 for the 2010 test year.  This adjustment is based upon a ROI of 7.41%, as indicated in Exhibit 202, which was included in the testimony of OPC Witness Ms. Dismukes.  In turn, the ROI is calculated in Exhibit 208, which was included in the testimony of OPC witness Mr. Woolridge.  It is clear from Exhibit 208 that the 7.41% rate is expressed on an after-tax, not a pre-tax, basis because it does not include an equity gross-up for taxes.  OPC witness Dismukes admitted that the ROI to be applied to the FiberNet equipment lease should be based upon a “pre-tax overall cost of capital.”  Tr. 2112-13; Ex. 202.  In order to achieve a return of 7.41%, an additional amount representing the taxes on the equity portion of the return would need to be included.  Otherwise, FPL would not recover even OPC’s substituted ROI for the FiberNet equipment lease.

20.
FPL respectfully requests that the Commission reconsider its decision on the FiberNet equipment lease charges to FPL and recalculate the ROI applicable to the lease so that it is stated on a pre-tax basis.  As shown in Appendix IV, that recalculation yields a pre-tax ROI of 10.65%.  This higher ROI would result in an increase in the allowed lease payment of approximately $585,000 and a corresponding $0.6 million increase in FPL’s 2010 test year revenue requirements.

III.
Clarification Request


21.
In Schedule 3 to Order 0153, the Commission shows FPL’s approved test year Depreciation and Amortization Expense to be approximately $753 million.  However, applying the depreciation and dismantlement rates approved by the Commission in Order 0153, FPL estimates that test year Depreciation and Amortization Expense would be approximately $624 million.  FPL respectfully requests the Commission to re-evaluate the application of its depreciation and dismantlement adjustments and to clarify the appropriate amount of Depreciation and Amortization Expense for the test year.  


IV.
Relief
22.
FPL hereby respectfully requests that the Commission: (1) correct the Reconsideration Errors, the revenue requirement calculation adjustments for which are shown in Appendices I to IV; and (2) clarify the appropriate amount of test year Depreciation and Amortization Expense.     

23.
Should the Commission’s correction of the Reconsideration Errors and resolution of FPL’s clarification request result in a net reduction of FPL’s test year revenue requirements, FPL requests that the Commission reduce the annual amortization of depreciation reserve surplus approved in Issue 19F to the extent needed to offset the reduction in test year revenue requirements, such that the base rates that became effective on March 1, 2010 would remain unchanged.  On the other hand, should the Commission’s correction of the Reconsideration Errors and resolution of FPL’s clarification request result in a net increase in FPL’s test year revenue requirements, FPL requests that the Commission increase the annual amortization of depreciation reserve surplus approved in Issue 19F to the extent needed to offset the increase in test year revenue requirements, again with the intended end result that the March 1, 2010 base rates would remain unchanged.
24.
Adjusting the amortization of the depreciation reserve surplus as described in Paragraph 23 will enable the Commission to correct the Reconsideration Errors and clarify its decision with respect to the computation of test year depreciation expense with no change to FPL’s base rates currently in effect and no change in revenues collected from customers.  Approval of FPL’s request will not result in any change to what FPL customers pay for electric service or FPL’s revenues from same.  Furthermore, maintaining the base rates currently in effect will minimize customer confusion and administrative expense that would result if another rate adjustment were ordered.  

25.
It is important to emphasize that, putting aside the question of whether 10% is an adequate ROE, FPL would suffer a reduction in earnings of approximately 30 basis points below the 10% mid-point that the Commission approved in Order 0153, unless the Reconsideration Errors are corrected.  Further, FPL’s approach regarding clarification of the depreciation issues is appropriate to avoid a deterioration of cash flow.  This is particularly important, given S&P’s recent downgrade of FPL’s credit rating and the possibility of more downgrades from other credit rating agencies to follow.

POSITIONS OF OTHER PARTIES


26.
In accordance with Rule 28-106.204(3), Florida Administrative Code, FPL attempted to contact OPC and counsel for each of the interveners in this docket to determine whether they object to this Motion.  FPL is authorized to represent that OPC, FIPUG, FRF, SHFFA, the City of South Daytona, FEA and SCU-4 take no position on the Motion until they have had an opportunity to review it, and reserve their right to file a response.  FPL is authorized to represent that AIF has no objection to the Motion.  As of the time of filing the Motion, FPL has not received a response for the Attorney General, AFFIRM, or Mr. Ungar.  
WHEREFORE, for the foregoing reasons, FPL respectfully requests the Commission to reconsider and clarify Order No. PSC-10-0153-FOF-EI, to correct the errors in said order as set forth above and clarify the Commission’s intent with respect to FPL’s test year depreciation expense as described herein.  As needed, FPL requests that the Commission adjust the annual amortization of depreciation reserve surplus approved in Issue 19F such that there will be no change to the base rates that took effect March 1, 2010. 

Respectfully submitted, 

R. Wade Litchfield, Vice President of Regulatory Affairs and Chief Regulatory Counsel
John T. Butler, Managing Attorney
Attorneys for Florida Power & Light Company

700 Universe Boulevard

Juno Beach, Florida 33408-0420

Telephone: (561) 304-5639
Facsimile: (561) 691-7135
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	Lisa Bennett, Esquire

Anna Williams, Esquire

Martha Brown, Esquire

Jean Hartman, Esquire

Office of the General Counsel

Florida Public Service Commission

2540 Shumard Oak Boulevard

Tallahassee, FL  32399-1400

LBENNETT@PSC.STATE.FL.US
ANWILLIA@PSC.STATE.FL.US
mbrown@psc.state.fl.us
JHARTMAN@PSC.STATE.FL.US

	Robert A. Sugarman, Esquire

D. Marcus Braswell, Jr., Esquire
c/o Sugarman & Susskind, P.A.

100 Miracle Mile, Suite 300
Coral Gables, FL 33134

Attorneys for I.B.E.W. System Council U-4

sugarman@sugarmansusskind.com
mbraswell@sugarmansusskind.com

	J.R. Kelly, Esquire

Joseph A. McGlothlin, Esquire

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Room 812

Tallahassee, FL 32399-1400

Attorneys for the Citizens of the State

of Florida 

Kelly.jr@leg.state.fl.us
mcglothlin.joseph@leg.state.fl.us

	Robert Scheffel Wright, Esquire

John T. LaVia, III, Esquire

Young van Assenderp, P.A.

225 South Adams Street, Suite 200

Tallahassee, Florida 32301

Attorneys for the Florida Retail Federation

swright@yvlaw.net
jlavia@yvlaw.net


	Kenneth L. Wiseman, Esquire

Mark F. Sundback, Esquire

Jennifer L. Spina, Esquire

Lisa M. Purdy, Esquire
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Meghan Griffiths, Esquire

Andrews Kurth LLP

1350 I Street, NW, Suite 1100

Washington, DC 20005

Attorneys for South Florida Hospital and Healthcare Association (“SFHHA”)

kwiseman@andrewskurth.com
msundback@andrewskurth.com
jspina@andrewskurth.com
lisapurdy@andrewskurth.com
linomendiola@andrewskurth.com 

meghangriffiths@andrewskurth.com

	Jon C. Moyle, Jr., Esquire

Vicki Gordon Kaufman, Esquire
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Tallahassee, FL 32301

Attorneys for The Florida Industrial Power Users Group (FIPUG)

jmoyle@kagmlaw.com
vkaufman@kagmlaw.com



	John W. McWhirter, Jr., Esquire

c/o McWhirter Law Firm

P.O. Box 3350

Tampa, FL 33601

Attorneys for The Florida Industrial Power Users Group (FIPUG)

jmcwhirter@mac-law.com

	Brian P. Armstrong, Esquire

Nabors, Giblin & Nickerson, P.A.

1500 Mahan Drive, Suite 200

Tallahassee, FL 32308

Attorneys for the City of South Daytona, Florida

barmstrong@ngnlaw.com


	Stephen Stewart 

P.O. Box 12878

Tallahassee, FL  32317

Qualified Representative for Richard Ungar

tips@fpscreports.com
	Cecilia Bradley

Senior Assistant Attorney General

Office of the Attorney General

The Capitol - PL01

Tallahassee, FL 32399-1050

cecilia.bradley@myfloridalegal.com


	Stephanie Alexander, Esquire

Tripp Scott, P.A.

200 West College Avenue, Suite 216

Tallahassee, FL 32301

Attorneys for Association For Fairness In Rate Making (AFFIRM)

sda@trippscott.com

	Tamela Ivey Perdue, Esquire

Associated Industries of Florida

516 North Adams Street

Tallahassee, FL 32301

tperdue@aif.com


	Shayla L. McNeill, Capt, USAF 

Utility Litigation & Negotiation Team

Staff Attorney

AFLOA/JACL-ULT

AFCESA

139 Barnes Drive, Suite 1

Tyndall AFB, FL 32403-5317

Attorneys for the Federal Executive Agencies

shayla.mcneill@tyndall.af.mil

	Barry Richard, Esq.

Greenberg Traurig, P.A.

101 East College Avenue

Tallahassee, FL 32301

Attorneys for Florida Power & Light Company and FPL Employee Intervenors

richardb@gtlaw.com

	Mary F. Smallwood, Esq.
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215 South Monroe Street, Suite 815

Tallahassee, FL  32301

Attorney for Associated Industries of Florida

Mary.Smallwood@Ruden.com

	



 





 By: 
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�   Were the Commission not to correct the Reconsideration Errors, FPL would suffer a reduction in earnings of approximately 30 basis points below what the Commission approved in Order 0153.


� 	See FPL Group Inc. Downgraded to “A-” From “A”, Off Credit Watch; Outlook Stable, Standard & Poor’s Research Update, dated March 11, 2010; Moody’s Places FPL Group and Subsidiaries on Review for Downgrade, Moody’s Investors Service Global Credit Research, dated January 19, 2010; Fitch Places Florida Power & light and FPL Group on Watch Negative, Fitch Ratings notice dated January 12, 2010.  These reports are attached hereto as Exhibits 1, 2 and 3, respectively.





PAGE  
3

