
100021/100022-TP AT&T Florida's Response in Opposition to Motion to Dismiss and/or Stay Page 1 of 1 

Marguerite McLean 

From: WOODS, VlCKlE (Legal) [vfl979@att.com] 

Sent: 

To: Filings@psc.state.fl.us 

Subject: 

Importance: High 

Attachments: Untitled.pdf 

Friday, April 09, 2010 4:16 PM 

100021/100022-TP AT&T Florida's Response in Opposition to Motion to Dismiss andlor Stay 

A. Vickie Woods 
BellSouth Telecommunications, Inc. d/b/a AT8T Florida 
150 South Monroe Street 
Suite 400 
Tallahassee, Florida 32301 
(305) 347-5560 

_vfl9/9@att corn 

B Docket No.: 100021-TP: Complaint of BellSouth Telecommunications, 

Inc. d/b/a AT&T Florida Against LifeConnex Telecorn. LLC f/k/a Swiftel. LLC 

Docket No. 100022-TP: Complaint of BellSouth Telecommunications, 

Inc. d/b/a AT&T Florida Against Image Access, Inc. d/b/a New Phone 

BellSouth Telecommunications, Inc. d/b/a AT&T Florida C. 

on behalf of Manuel A. Gurdian 

65 pages total (includes letter, pleading, certificate of service and Exhibits A thru E) D. 

E. BellSouth Telecommunications, Inc. d/b/a AT&T Florida's Response in Opposition to Motion to Dismiss andlor sky 

.pdf 

<<Untitled.pdf>> 

4/9/2010 



at&t 
Manuel A. Gurdlan 
General Attorney 

T (305) 347-5561 
F: (305) n7-4491 

ATBT Florida 
150 South Monm Street 
Suite 400 
Tallahassee, FL 32301 - 

April 9,2010 

Ms. Ann Cole 
Office of the Commission Clerk 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Docket No.: 100021-TP: Complaint of BellSouth Telecommunications, 
Inc. dlbla AT&T Florida Against LifeConnex Telecom, LLC flWa 
Swiftel, LLC 

Docket No. 100022-TP: Complaint of BellSouth Telecommunications, 
Inc. dlbla AT&T Florida Against Image Access, Inc. dlbla New Phone 

Dear Ms. Cole: 

Enclosed is BellSouth Telecommunications, Inc. d/b/a AT&T Florida's 
Response in Opposition to Motion to Dismiss and/or Stay, which we ask that you 
file in the captioned dockets. 

Copies have been sewed to the patties shown on the attached Certificate 
of Service. 

Sincerelv. 

Man 

cc: All patties of record 
Gregory R. Follensbee 
Jerry D. Hendrix 
E. Earl Edenfield, Jr. 



. . .  . 

CERTIFICATE OF SERVICE 
Docket Nos. 100021-TP and 100022-TP 

I HEREBY CERTIFY that a true and correct copy was served via 

Electronic Mail and First Class U. S. Mail this 9th of April, 2010 to the following: 

Charles Murphy 
Staff Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
crnumhv@osc.state.fl.us 

LifeConnex Telecom, LLC 
Mr. Edward Heard 
13700 Perdido Key Drive, Unit 8222 
Pensacola, FL 32507-7475 
Tel. No. (877) 450-5544 
Fax No. (850) 895-3019 
eheard@lifeconnex.net 

NewPhone, Inc. 
Mr. Jim R. Dry 
5555 Hilton Avenue, Suite 415 
Baton Rouge, LA 70808 
Tel. No. (225) 214-4412 
Fax No. (225) 21 4-41 11 
jirndrvhrazorline.corn 

Matthew J. Feil 
Akerman Senterritt 
106 East College Avenue 
Suite 1200 
Tallahassee, FL 32301 
Tel. No. (850) 224-9634 
matt.feilhakerman.com 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of BellSouth 1 
Telecommunications, Inc. d/b/a AT&T ) 

Docket No. 1 0002 1 -TP 

Florida Against LifeConnex Telecom, ) 
LLC W a  Swiftel, LLC 1 
In re: Complaint of BellSouth ) Docket No. 100022-TP 
Telecommunications, Inc. d/b/a AT&T ) 
Florida Against Image Access, Inc. d/b/a ) 
NewPhone ) Filed April 9,20 1 0 

AT&T FLORIDA’S RESPONSE IN OPPOSITION TO MOTION 
TO DISMISS AND/OR STAY 

BellSouth Telecommunications, Inc. d/b/a AT&T Southeast d/b/a AT&T Florida 

(“AT&T Florida”) respectfully submits this Response in Opposition to the Motion to 

Dismiss and/or Stay filed by Image Access, Inc. d/b/a NewPhone (“NewPhone”), in 

which LifeConnex Telecom, LLC W a  Swiftel, LLC (“LifeConnex”) joined.’ For ease 

of reference, this Response refers to the Defendants collectively as “the resellers.” 

In essence, the questions presented by the resellers’ filings that are addressed 

herein are: 

1. Should the Commission delay deciding whether AT&T Florida can apply 
the resale discount approved by this Commission to the cashback 
component of various promotional offerings that AT&T Florida makes 
available for resale? 

Should a teseller that claims it has not sought credits or withheld payments 
for referral marking promotions (like the “word-of-mouth” promotion) be 
excused from a consolidation of these proceedings for the purpose of 
deciding whether such promotions are available for resale? 

2. 

See L i f e m e x ’ s  Joinder in Newphone’s Response in Opposition to AT&T’s Motion for 
Consolidation and NewPhone’s Motion to Dismiss and/or Stay filed on February 25,2010 in Docket No. 
100021-TP. 
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For the reasons set forth below, AT&T Florida respectfully requests that the 

Commission: not delay these proceedings for any reason; and excuse a reseller from 

consolidation for purposes of deciding the referral marketing issue only if that reseller 

submits a filing irrevocably waiving its right to contest any amounts AT&T Florida seeks 

in this proceeding on the grounds that it is entitled to any credits associated with referral 

marketing promotions. 

I. INTRODUCTION 

It is easy to see why the resellers want the Commission to delay these 

proceedings. In the aggregate, they owe AT&T Florida more than $1.2 million for 

services AT&T Florida provided them under the parties’ interconnection agreements for 

resale to their end user customers. This unpaid balance increases every month because 

the resellers continue to order and/or receive services from AT&T Florida for resale, and 

they continue to dispute and/or withhold substantial amounts of payment from AT&T 

Florida. They attempt to justify a substantial portion of these disputes and/or 

withholdings by one or both of the following erroneous assertions: (1)  that AT&T 

Florida cannot apply the resale discount approved by this Commission to the cashback 

component of various promotional offers that AT&T Florida makes available for resale; 

and (2) that AT&T Florida’s customer referral marketing promotions (such as the “word- 

of-mouth” promotion) are subject to resale. Each month of delay, therefore, is another 

month that the resellers do not pay substantial portions of their bills. 

The delay the resellers seek clearly harms AT&T Florida because it increases the 

likelihood that the.resellers will be unable to pay amounts they ultimately will be found 

to owe AT&T Florida AT&T Florida, therefore, urges the Commission to s d l y  
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deny the resellers’ motions to dismiss or delay these proceedings and promptly adjudicate 

AT&T Florida’s Complaints. In the alternative, AT&T Florida respectfully requests that 

the Commission condition a delay or dismissal of these proceedings upon each resellers’ 

depositing the amounts at issue pursuant to an appropriate escrow arrangement that 

provides for release of the deposited funds only upon Order of the Commission. 

11. ARGUMENTS RELATED TO CASHBACK CREDITS 

No reseller argues that these dockets should not be consolidated for the purpose of 

deciding whether AT&T Florida can apply the resale discount approved by this 

Commission to the cashback component of various promotional offerings that AT&T 

Florida makes available for resale. Instead, the resellers argue the pendency of three 

other proceedings warrants the Commission’s dismissing or delaying these proceedings: 

the FCC’s Resale Docket: the CGM case in federal court in North Carolina,) and the 

Budget Prepay case at the Fifth Circuit! The resellers are simply wrong. 

There is no reason to believe the FCC will act on its Resale Docket at all, much 

less anytime soon (it has been languishing for nearly four years and counting), and even 

if the FCC ever does act in that docket, there is no guarantee that it will even discuss, 

much less decide, any issue presented in these dockets. While the CGM suit asks a 

federal court in North Carolina to address one of the issues in these dockets, a federal 

magistrate judge recently recommended that the case be dismissed. Even if the district 

court does not accept that recommendation (and there is no reason to believe it will not), 

this Commission should not effectively abdicate the enforcement of Florida 

Federal Communications Commission (“FCC”) WC Docket No. 06-129 (In the matter of Petition 

CGM, LLC v. BellSouth Telecommunications, Inc., Civil Case No. 3:09-CV-377-RJC-DCK 

Budget Prepay, Inc. v. ATBrTInc., Case Nos. 09-1 1188 and 09-1 1099 (5th Cu.). 

2 

oflmage Access, Inc. d/b/a Newphone for Declaratory Ruling). 
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W.D.N.C.) 

3 



interconnection agreements to a North Carolina court. Finally, the Budget Prepay case 

does not present any issue that is presented in AT&T Florida’s Complaints. Instead, it 

addresses a new methodology for calculating wholesale rates for certain promotional 

offerings, and AT&T Florida’s Complaints plainly state that “AT&T Florida is not 

seeking any amounts billed under this new methodology in this Docket.” The 

Commission, therefore, should deny the resellers’ motions to dismiss or delay these 

proceedings. 

4. The Languishing FCC Resale Docket is not a Reason to Dismiss or Delay 
these Proceedings. 

In July 2006, the FCC invited comments on a Petition Image Access (which does 

business as NewPhone) filed in the FCC Resale Docket.* At that time, AT&T Florida 

(then BellSouth) was not making the cashback portion of retail promotional offerings 

available to resellers at all, and the main issue the FCC was asked to decide was whether 

ILECs had to make long-term cash-back (and other) promotions available for resale? 

The FCC established a comment cycle that closed August 10,2006.* 

Interested parties filed comments, but the FCC took no action on Image Access’ 

Petition. Three years later, Image Access filed a letter in that docket suggesting that the 

FCC should determine that an ILEC must “provide to [resellers] the retail value of all 

cash-back, gift card, coupon, or other giveaways or incentives that the ILEC provides to 

I See Footnote 1 to each Complaint (emphasis in the original). 
Exhibit “A” to this Response is a copy of the FCC’s Public Notice inviting comments in its Resale 

Docket. 
Id Image Access also asked the FCC to declare that “for all promotions greater than 90 days, 

ILECs are required either to offer to telecommunications carriers the value of the giveaway or discount, in 
addition to making available for resale at the wholesale discount the telecommunications service that is the 
subject of the ILEC’s retail promotion, or to apply the wholesale discount to the effective retail rate of the 
telecommunications service that is the subject of the ILEC’s retail promotion.” Id 

6 

7 

Id. 8 
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retail end-users.”’ Image Access’ letter notes that “the passage of time and recently 

announced policy changes by [AT&T]’O have made the need for a final Commission 

order on the pending petition more acute.” Even after Image Access filed its letter, 

however, the FCC still has taken no action in its Resale Docket. 

In other words, it has been forty-four months since the FCC issued its Public 

Notice in its Resale Docket, and the FCC has neither acted on Image Access’ Petition nor 

done anything to suggest that it intends to do so. Despite the FCC’s inaction, the resellers 

proffer a number of reasons the Commission should dismiss or delay the proceedings 

before this Commission until the FCC acts in the FCC Resale Docket. As explained 

below, none of the reseller’s proffered reasons are valid. 

The resellers ask the Commission to dismiss or delay these proceedings because 

the FCC’s Public Notice seeks comment on an issue that is “the same as the first issue 

AT&T has raised in its Complaint before this Commission.”” AT&T Florida does not 

concede that the two issues are the same. Even if they were, however, the mere fact that 

the FCC sought comment on Image Access’s Petition does not mean that the FCC will 

address - much less decide - any particular issue Image Access asked it to consider. To 

the contrary, the FCC has taken no action on any issue Image Access raised in its Petition 

in the nearly four years since it sought and received comments on the Petition. 

The resellers ask the Commission not to act on AT&T’s Complaints because they 

require “interpretation of FCC regulations regarding AT&T’s resale obligations,” and 

Exhiiit “ B  to this Response is a copy of Image Access’ letter. 
lo AT&T bad recently announced its new methodology for calculating wholesale rates for certain 
promotional offerings, but as explained below, AT&T Florida is not seeking any amount billed under that 
new methodology in these dockets. 

9 

NewPbonc Motion at 6. I1 
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“the FCC is the most appropriate agency to interpret its own regulations.”12 This 

argument, however, cannot be squared with the state-by-state scheme that Congress 

established in the 1996 Act. Under the resellers’ approach, for instance, many issues 

arising in Section 252 arbitration proceedings would be decided only by the FCC, but 

Congress clearly intended for State commissions to apply federal law (including FCC 

rules implementing federal law) in deciding such  issue^.'^ Similarly, under the resellers’ 

approach, many claims for breach of an interconnection agreement would be decided by 

the FCC, and enforcement of interconnection agreements - the centerpiece of the 1996 

Act - would grind to a halt. That, however, clearly is not what Congress had in mind. 

To the contrary, the 1996 Act expressly authorizes State commissions to mediate 

interconnection agreement  negotiation^,'^ arbitrate interconnection  agreement^,'^ and 

approve or reject interconnection agreements,I6 and the courts have held that section 252 

implicitly authorizes State commissions to interpret and enforce the interconnection 

agreements they approve. 17 

The resellers further claim that “judicial economy and efficiency would be best 

served” by waiting for the FCC’s decision in its Resale Docket.’* Nearly four years (and 

I’ NewPhone Motion at 7 9, pp. 4-5. 
See 47 U.S.C. 9252(b)(4)(C) (‘The State commission shall resolve each issue set forth in the 

petition and the response, if any, by imposing appropriate conditions as required to implement subsection 
(c) upon the parties to the agreement. . ..”). 

I3  

47 U.S.C. g 252(a)(2) 
Id. 8 2520) 
Id. B 252(e) 
See, e.g., Bell Atl. Md.., Inc. v. MCI WorldCom, Inc.. 240 F.3d 279, 304 (4th Cir. 2001) (‘The 

critical question is not whether State commissions have authority to interpret and enforce interconnection 
agreements - we believe they do”), vacated on other grounds in Verizon Md., Inc. v. Pub. Sent Comm ’n of 
Md.., 535 US. 65 (2002). See also Core Commc‘ns v. Veruon Pennsylvania. Inc., 493 F.3d 333,342 n.7 
(3rd Cir. 2007) ( “[Elvery federal appellate court to consider the issue has determined or assumed that state 
commissions have authority to hear interpretation and enforcement actions regarding approved 
interconnection agreements”) 

I4 

IS  

16 

I 7  

NewPhone Motion at 7 9, pp. 4-5. 
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counting) of inaction by the FCC suggests otherwise.” But even if there were some 

reason to believe the FCC might make a decision in the Resale Docket in the foreseeable 

future (and there is not), the resellers’ argument is based on a false premise: that the rules 

governing the billing disputes presented in these dockets are ambiguous and need to be 

interpreted by the FCC. The first common issue presented in AT&T Florida’s 

complaints, for instance, is a pricing issue under the parties’ interconnection agreements, 

and those interconnection agreements - which incorporate the wholesale pricing standard 

of 47 C.F.R. 5 51.607 - are crystal clear: telecommunications services (and long-term 

promotions associated with them) are to be resold to resellers at the retail price minus the 

appropriate state wholesale discount. Newphone’s letter in the FCC Resale Docket asks 

the FCC to change existing law, but current law and the parties’ interconnection 

agreements - which this Commission is authorized to enforce - permit AT&T Florida to 

subtract the wholesale discount from the face amount of the retail promotion when selling 

that promotion to a reseller like a i .  Accordingly, there is no reason for this 

Commission to wait and see if the FCC decides to change the rules; instead, the 

Commission should enforce the existing rules in deciding the issues in this proceeding. 

B. The CGM Case, Which a Federal Magistrate Judge Has Recommended be 
Dismissed, is not a Reason to Dismiss or Delay these Dockets. 

The resellers suggest that these dockets should be dismissed or delayed because of 

the CGM case pending in federal district court in North Carolina?’ In that case, a billing 

agent for various resellers (but not any actual reseller) sued AT&T and alleged, among 

’’ Delay at the FCC is neither new nor unique to the FCC Resale Docket - a number of  FCC dockets 
have been open, and undecided, for years. For example, the FCC has had intercarrier compensation issues, 
palticularly concerning Voice over Internet Protocol (“VoIP”), on its plate for a decade, but has failed to 
addms those issues, notwithstanding their tremendous industry-wide importance. 

See dPi Motion at 4-5: NewPhone Motion at 5-6. 20 
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other things, that AT&T must pass on to resellers the “full dollar for dollar” face amount 

of the cashback component of a retail promotional offering without adjusting it by the 

applicable wholesale discount. AT&T filed a motion to dismiss the case on various 

grounds, and the District Court referred the pending motions to a federal Magistrate 

Judge. On March 16, 2010, the Magistrate Judge issued a Memorandum and 

Recommendation concluding that the case should be dismissed?’ Although the district 

court could, in theory, reject that recommendation, the likelihood of dismissal eliminates 

the CGM case as a plausible excuse for the delay the resellers seek. 

Nor would the pendency of CGMjustify dismissal or a delay of these proceedings 

even if the case could be expected to proceed to decision. Any decision the North 

Carolina district court might make in that case would not be binding here; it would 

merely be one judge’s expression of a view that this Commission might or might not find 

informative. Furthermore, any such decision would not be available - for whatever 

limited value it might have - any time in the near future. Notwithstanding that the 

plaintiffs in CGM filed a motion for expedited treatment along with the complaint they 

filed in August of 2009, the district court took no action on the complaint, or on the 

request for expedition, before the issuance of the dismissal recommendation on March 

16, 2010. Inasmuch as there has been no activity in the case other than briefing on 

motions to dismiss, it is doubtful that a decision would be rendered in the case in less 

than a year - if the District Court Judge were to reject the Magistrate Judge’s 

recommendation to dismiss the case. Plainly, it makes no sense to put this case on hold 

Exhibit “C” to this Response is a copy of the Magishate Judge’s Memorandum and 21 

Recommendation. 
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on the off chance that the district court might issue a decision a year or more from now 

that the Commission might find illuminating. 

C. The Budget Prepay Case, Which Does Not Involve Any Issue In AT&T 
Florida’s Complaints, is not a Reason to Dismiss or Delay these Dockets. 

The resellers ask the Commission to dismiss or delay these dockets because of the 

Budget Prepay case that is pending before the Fifth Circuit Court of Appeals.22 That 

case, however, challenged only the new methodology for calculating wholesale rates for 

certain promotional offerings, and it is clear from the face of each Complaint that AT&T 

Florida is not seeking any amounts billed under this new methodology in these dockets. 

The Budget Prepay case simply does not involve the existing practice of applying the 

wholesale discount to the face amount of the cashback component of retail promotions 

that is at issue in these dockets. In fact, Budget Prepay’s brief on the merits in the Fifth 

Circuit actually concedes that application of the wholesale discount to cash-back credits 

is appropriate, stating: 

Plaintiffs are entitled to purchase and resell those same services at the 
promotional rate, less the wholesale discount. * * * Thus, . . . when a 
CLEC attracted a new customer away from another carrier or wireless 
provider, the CLEC reselling AT&T’s services would also qualify to have 
its cost for that line credited by $50 (less the wholesale discount in 
situations where the wholesale discount had already been applied to the 
initial retail price) and have the installation charges waived.*’ 

Thus, whatever the ultimate outcome of the Budget Prepay case may be, it will not 

establish a precedent that the Commission could look to for guidance in this case. In any 

event, a ruling by the Fifth Circuit - or the Texas federal district court on remand - would 

not bind this Commission. At most (even if a ruling in that case would be pertinent here, 

See NewPhone Motion at p. 6. 
Exhibit “ D  to this Response is a copy of the relevant pages of the Brief Budgef Prqmy filed with 

22 

23 

the Fifth Circuit. 
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. . . . .  

which it will not be), such a ruling would be one that the Commission might or might not 

find persuasive. 

D. If the Commission Delays a Decision in these Dockets (and it Should 
Not), It Should Require the Resellers to Deposit the Amounts at Issue 
Pursuant to an Appropriate Escrow Arrangement that Provides for 
Release of the Deposited Funds only upon Order of the Commission. 

AT&T Florida is concerned that the resellers will not be able to pay any amounts 

they ultimately will be found to owe AT&T Florida. And as explained above, the amount 

the resellers ultimately will be found to owe AT&T Florida grows on a daily basis. 

Accordingly, if the Commission grants the resellers’ request to delay these proceedings 

(and it should not), AT&T Florida respectfully requests that the Commission do so only 

if the resellers deposit the amounts at issue in an appropriate escrow arrangement that 

provides for release of the deposited funds only upon Order of the Commission. Exhibit 

“E” to this Motion is a template escrow agreement for the Commission’s consideration 

111. ARGUMENTS RELATED TO REFERRAL MARKETING PROGRAMS 
(LIKE THE WORD OF MOUTH PROMOTION) 

No reseller has suggested that the Commission should delay deciding whether 

AT&T Florida’s customer referral marketing promotions (such as the “word-of-mouth” 

promotion) are subject to resale; however, NewPhone alleges that AT&T Florida’s 

Complaint fails to state a claim against NewPhone on the referral marketing promotions 

issue. NewPhone is wrong and AT&T Florida’s Complaint does state a claim against 

NewPhone. NewPhone asserts that it does not claim any credits under referral 

marketing promotions”, that it has not withheld payments based on the word-of-mouth 

promotion and that AT&T should amend its Complaint to remove “any claims relating to 

See NewPhone Answer at 714, p. 4. 24 
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customer referral marketing promotions, including the word-of-mouth promotion.”” 

AT&T Florida alleged in good faith that NewPhone contends that AT&T Florida’s 

customer referral marketing promotions (such as the “word-of-mouth” promotion) are 

subject to resale. These allegations are based on the fact that even after excluding 

promotional credit requests that are under review, billing disputes that are being 

considered, and billing disputes that already have been denied, NewPhone still has a 

substantial net past due amount on its account. 

Accordingly, AT&T Florida has a good-faith basis to be wary of the assertions 

that NewPhone does not claim credit for and is not withholding payment on the grounds 

of a position that referral marketing promotions are subject to resale. It is even more 

clear that the resellers should not be allowed to evade this proceeding for the purposes of 

deciding the referral marketing issue, only to later seek to escape the consequences of 

that decision by arguing that they really were not parties to that aspect of these 

proceedings. AT&T Florida, therefore, respectfully requests that the Commission excuse 

a reseller from consolidation for purposes of deciding the referral marketing issue only if 

that reseller submits a filing irrevocably waiving its right to contest any amounts AT&T 

Florida seeks in this proceeding on the grounds that it is entitled to any credits associated 

with referral marketing promotions. 

IV. CONCLUSION 

For the reasons set forth above, AT&T Florida respectfully requests that the 

Commission: not delay these proceedings for any reason; and excuse a reseller from 

consolidation for purposes of deciding the referral marketing issue only if that reseller 

submits a filing irrevocably waiving its right to contest any amounts AT&T Florida seeks 

See NewPhone Motion to Dismiss and/or Stay at 715, p. 7. 25 

1 1  



in this proceeding on the grounds that it is entitled to any credits associated with referral 

marketing promotions 

WHEREFORE, AT&T Florida respectfully requests that the Commission deny 

NewPhone and LifeConnex’s Motions to Dismiss and/or Stay and for MY other relief that 

the Commission deems just and proper. 

Respectfully submitted on this the 9th day of April, 2010. 

AT&T FLORIDA. 

Tracy W. Hat- 
Manuel A. Gurdian 
c/o Gregory R. Follensbee 
150 South Monroe Street 
Suite 400 
Tallahassee, Florida 32301 
(305) 347-5558 

.. 
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EXHIBIT A 



. .  . . .  ... . 

a PUBLIC NOTICE 
Federal Communlcetions Commission 

Washington, D.C. 20554 
44!j 12“ st, S.W. 

DAO6-1421 
Released: July 10,2006 

PETITION OF IMAGE ACCESS. INC. d/b/a NEWPHONE FOR DECLARA TORY RULING 
PLEADING CYCLE ESTABLISHED 

WC Docket No. 06-12Y 

COhYMErn July 3I.2006 
REPLY COMMENTS: A u e  10.2006 

On June 13,2006, lmage Access, Im. dlblaNnvPhone (Newphone) frled a petition for 
declaratory ruling regarding the resale of incumbent loeal exchange carrier (ILEC) services. Specifically. 
NewPhoneasko the Commission to declare hat: 

an ILEC’s refupsl to make cash-back, non-cash-back, and bundled promotional discounts 
available for male at wholesale ram is an unreasonable nsttiction on resale and is 
discriminatory in violation ofthe Act and the Commission’s rules and policiu. 
for all pmmotions paier than 90 days, lLECs arc mquired either to offer to 
telecommunications carriers the value of the giveaway or discount, in addition to making 
available for nsale at the wholesale dimunt the telecommunications service that is the 
subject of the ILEc’s retail promotion, or to apply tht wholesale discount to the efkciive 
mtail rate ofthe telecommunications service thaI is ths subject of the ILEC’s retail 
promotion: 
the effective retail rate Tor a giveaway or discount shall be determined by s u h t i n g  the 
face value of the promotion from the ILEC-tarifEd rate foc the service that is the subject 
of the promotion, and the value of the dmcount shall be distributed avenk moss any 
minimum monthiy commitment up to a maximum of three montk, 
for all lLEC promotions greater !ban 90 days, ILECs shall make available for resale the 
telecommunications service contained within mixed-bundle promotions (promotions 
consisting of both telecommunications and non-tclccommonicationr services) and apply 
the wholesale avoided con discount to the effective retail rate of the telecommuniutions 
service contained within the mixed bundle: 
the e M v e  retail rate of the telecommunications service componenqs) of a mixed- 
bundle promotion shall be determined ty prating the telecommunications service 
compcnent based on lhe percentage that each unbundled component is to the tofa1 of  lhe 
bundle if added together at their retail, unbundled component prices; and 
telecommunications carriers shall be able to n x l l  ILEC promotiom grraier than 90 days 
in duration as ofthe first day the ILEC offers the promtion to retail sukmibers 

We invite commenb on the NewPhone petition. Interested pmies may file commlS on or 
before July 31,2006 and nply comments on or before Auguat IO, 2006. Comments may be filed using 



, -  

the Commission’s Electronic Comment Filing System,(ECFS) or by filing ppa copies.’ Comments filed 
through the ECFS CBD bc sent as an electmnic file via the lntemct to hnp~/~w.fcc.gov/cgb/cefs/. 
Genmlly, only om wpy of an electronic submission must be filed. If multiple docket or rulemaking 
numbefs appear in the caption of the procadin& wmmsmrs must transmit one electronic copy of the 
commcntr 00 each d& or rulemaking numbcr referenced in the caption. In completing the trnnsminal 
w n s ~  commentsrs should include their full name, US. Posral Service mailing address. and the 
applicable dooket or rulemaking number. in this =D, WC D w b t  No. 06-129. Parties may also submit 
an cleckonbmmmentby lntomn *mail. To get filing instructlonr fore-mail comments. wmmenters 
should send an e-mail to cc&@fccc.gov, and should include thc idlowing words In the body of the 
message, “gel fm.” A sample form and dirsrions will be sent in reply. Parties who chwsc to file by 
paper mwt fde an original d four capics of each filing. If more than one docket or rulemaking number 
appcass m the cnption of this promedin& comrnenters must submit two additional copits for each 
a d d i t i d  dodist or rulcmaking number. 

F i l i  can be scut by band or m a n g e r  delivety, by commcxcial onmight courier, or by first- 
claa or overnight US. Postal Service mail (although we continue to expuicnce delays in m iv ing  US. 
Postal %vice mail). Partied a n  strongly encouraged to l e  comments cbctlonleally &wing the 
Commlasion’s GCFS. 

The Commission’s conhwtor, Natek, lnc., will receive handdelivend or messengerdelivered 
paper filings ibrthe Commission’s Secretary at 236 Massachuo*a Avenue, Ne. Suite 110, Washington, 
D.C. 20002. 

The filing hours m this location arc 800 a.m. to 7:OO p.m. 

All hand deliveries must be held togDthcr with mbbu bands or fancna. 

Any envelopa must be disposed of before entering the building. 

Commercial overnight mail (other than US. Postal Service Ex- Mail and Priority Mail) 
must be smt to 9300 E.st Hampton Drive. Capitol Heights, MD 20743. 

US. Postal Service first-class mail, Express Mail, and Prioriry Mail should h addresred to 
44s 12th Street. SW, Washington, D.C. 20554. 

All filings mwt be addmsed to the Commission’s Secretary, Marlem H. Dortch. Office of the 
Socretsry, Fedaal Communications Commission, 445 12tA Street, SW, Washington, D.C. 20554. Parties 
should also smd a copy of their frinps to Lynne Hewill Englcdow, Pricing Policy Division, Wireline 
Compe(iti0n Bunau, F h l  Commuaicatiws Commission, Room 5.A361.445 12th Strost, SW, 
Wsshingmn, D.C. 20554 or by e-nmil to lynne.engledow@fcc.gov. Partin shall also serve arc copy with 
ths Commission’s wpy mntraofor, Bcst Copy and Printing, Incc.. Portals Il, 445 12Ib Smct SW. Room 
CY-B402. Washington. D.C. 20554. (202) 488-5300.01 vis e-mail to fw@bopiwsb.com. 

business buts mthe FCC Rsterence Information Center. 445 12th S w t ,  SW, Roam CY-A257. 
Washington. D.C. 20554. The documents may also bc purchased from BCPI. telephone (202) 488-5300. 
fscsimlle (202) 488-5563, mC (202) 4885562, e-mail fcc@bcpiwcb.com. People with disabililics: ‘To 
request materids m lccauible for- for people with disabilities (Braille, large print, electronic files. 

Documenls in WC Doc!& No. 06-129 are available for public inspadion and copyingduing I 

’ See L?/eclrronlc Furng o / D a m  In Rule&ng P m d n g s ,  GC DoCb No. 97-1 13, REpwl and Order. I3 
FCCRcd 11322(1998). 



. .  . . .  
. .  .. . . ;. : ,  

audio hrmat). s d  M e-mail la lCcSM@fcc.gov or call the Consurner & Govemmmlal Affairs Bureau at 
telephone (202) 4 I84530 or 777/ (202) 4 18-0432. 

This maw shall bo treated ns a ”permit-but-disolosc” W i -  in accordance with the 
Commission’s u p r f e  rules. See 47 C.F.R. 55 I .  1200 ef seq. Persom making oral u pmrc presentations 
M minded that memoranda summarizing the pmmrariom rnwt contain summarim of the mbatana of 
the pra~nutions and rn merely a listing of the subjects ditcusscd. Mow than a one. or two-senknee 
desoription of the vims and argumcnts presented genually is reguid. See 47 C.F.R 6 I .  1206@)(2). 
Other rules partaining to om1 and written cxpartc presentations in permit-bul-disclose peedings uc sa 
forthindon I.l206(b)ofthcComrnission’srules. &e47 C.F.R. 8 1.1206(b). 

Cornpaddon Bumau, (202)4 18-2350. 
For furtha information, mnfau Lynne Hcwitt Englalow. Pricine Policy Division, Wireline 

-FCC- 

.- 
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KELLEY DRYE 8 WARREN LLP 
* " Y I I ~ L U . U n . ~ " l * S ~ " . .  

WASHINGTON HARBOUR, SUITE 400 

3050 K STREET, NW 

WASHINGTON, D.C. 20007-5108 

( 2 0 2 )  341-1400 

August 12,2009 

FII.BDINPDFFOMIAT VL4 ECFS 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th streef sw 
Wa~hington, DC 20554 

Re: Petition of Image Access, Inc d/b/a NewPhone for Declaratory Ruling 
Regarding Incumbent Local Exchange Carrier Promotions Available 
for Redale Under the Commnnications Act of 1934, as Amended, and 
Sections 51.601 d seq. of the Commission's Rules, WC Docket No. 06- 
129 - Notice of Ex Parte Presentation 

Dear Ms. Dortch 

On Tuesday, August 10,2009, Gene Dry of NewPhone and I met with F'riya 
Aiyar of chairman Genachowski's office to discuss the above-captioned proceeding. The 
d i k o n  focused on and was Consistent with Newphone's prior submissions in this docket. 
We also explained that the passage of time and recently announced policy changes by AT&T 
have made the need for a final Commission order on the pending petition more acute. The 
attached materials were discussed and distriiuted during the meeting. 

In accordance with the Commission's 
for inclusion in the public record of the abovereferenced proceeding. 

this letter is being filed electronically 

Respectfully submitted, 

John J. Heibnann 
Counsel for Newphone 



KELLEY DRY€ 8 WARREN LLP 

Mmlene H. Dortch 
August 12,2009 
Page Two 

cc: PriyaAiyar 
Pamela Arluk 
Bill Cook 
LynneEngledow 
Al Lewis 
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PETITION OF IMAGE ACCESS dba NEWPHONE 

August 11,2009 
WC DO&& NO. 06-129 

(1) Declaration Regarding Long Term Promotion - Telecommunications Serviced at 
Promotional Price Plus Glft Card or Other Incentive 

For all uromotioas meata than 90 davs in duration ILBCs shall make available for resale 
the klec~mmunicatim service that is the subiect of the uromotion at the m u m o t i d  
price minus the wholesale avoided cost service disconnt. and omvide to the reseller the 
retail value of all cash-back. &I card. couoon. or otha ziveawavs or incentives that the 
ILEC orovides to retail end-users within the same time h m e  that such items would be 
provided to a retail customs. 

Expharion 

This simplified, proposed declaration eliminates the altmxdive formulation proposed 
previously in the NewPhone Petition and by the Resale Coalition. The result is a single, 
clean and straightfornard piece of guidance on how the FCC's resale roles apply to 
promotional off&gs including cash-back, gift card, coupon, or 0th- similar giveaways 
or incentives.' With this guidance, the FCC will emure that nsellers can resell ILEC 
retail services subject to the same terms and conditioas applicable to retail customers at a 
prim that reflects the true retail (ratha than tariffed) rate minus the wholesale discount2 

'. . .  In the absence of such guidance, EECs will continue to misapply the Commission's . .I ..; 
I.. ~ i. : resale rules by limiting their application to tarifkl offerings odyor by in@propriatel$ . .  
;j, . ; . ' , ,  , . incentives. These mjust and umeasonable practices result in unlawful disCriminati o n .  

. .  . , i. . .  discormting the retail value of the cash-back; g~j? card coupon, or other giveaways or i . 
y .' 

agaiaSt resellers and their custaners as resellers pay more on a wholesale basis for 
&cm than the Act requires and than EEC retail customers do. 



PETITION OF IMAGE ACCESS dba NEWPEONE 
WC Docket No. 06-129 

August 11,2009 

(2) De.claration Regarding Long Term Promotion -Telecommunications Services 
within Mixed h n d l e  

For all mot ions  mater than 90 daw in duration, ILECs shall make available for resale 
the telecommunications services contained within "mixed bundle" Dmmotions. i.e.. 
bundles consistine of both telecommunications service and non-telecommunications 
service (ex.. information service). and amlv the wholesale avoided cost dmount to the 
effective ''retail rate" of the telcwmmumcatlons services contained within the mixed 
bundle. 
The effective "retail rate" of the telecommunications compon ent of a mixed sav ice  
bundle shall be determined bv e&r: 

fa) urnr&rw the telecommunications service commnent subiect to section 251fcU4) 
d e  based on the oercentage that each unbundled cornDon& is to the total of the mixed 
service. bundle if added tomther at thm standard retail unbundled commnent  rice^: or 

usha a reasonable, consistent and oubliclv disclosed nlIoentlon set bv the JLEC and 
used for the DWUOSC of mrtiw for state universal service and reeulatorv fces taxation, 
- etc. 

f _. :> 3 

I Once an allocation is declared. it is not subiect to retroactive revision. 

Am declared allocation above a standard/tan 'ffed rate for the same or carnoamble service 
O f f i  . e is DCX se unreasonable and unmonablv dism'minatorv and is deemed to be in 
violation of 47 U.S.C. 66 2011b) and 202(a). 

The retail value of all cash-back. eift card. C O U W P  or other similar zivcawavs or 
incentives that the JLEC urovides to retail end-users must be mvided to the reseller 
consistent with such matine or allocation. The urorated or allocated retail value of alJ 
Cash-back. gl 'ft card. c o u m ~  or other similar ziveawavs or incentives must be omvided 
to the rcseller w i t h  the same time frame that such items would be ~ ~ v i d d  to a rctail 
customer. 

Ehplanalion 

This modhied, proposed declaration allows an ILBC to elect either a prorated or allocated 
method of auiving at the ef€ectiv&dactual retail rate enjoyed by consumers of 
telecommunications services inwrporated into mixed bundles. This modified proposal 
allows the ILEC flexibility bounded only by the principles of transparency, consistency 
and reasonableness. The d t  is simple and slraightkmvard guidance on how the FCC's 
resale rules apply to telecommunications services included in mixed bundles. With this 
guidance, the FCC will ensure that resellers can p s e U  ILEC retail services subject to the 
same terms and conditions applicable to retail customers at a price that reflects the actual 
retail (rather than tariffed) rate minus the wholesale discount. 



, -  . .  

PETITION OF IMAGE ACCESS dba NEWPHONE 
WC Docket No. 06-129 

August 11,2009 

To the extent a bundled offering is coupled with a cash-back or similar offer, the ILEC 
should be required to provide to the reseller the refad value of all cash-back, gift card, 
coupon, or other similar giveaways or incentives that the ILEC provides to retail end- 
users within the same t i m h e  such inceative would be provided to a retail customer, 
subject to the same method &orated or allocated) selected to arrive at the eective 
retail raie. 

In the absence of such guidance, ILECs will continue to misapply the Commission's 
resale rules by limiting their application to W e d  oEexhgs only or ly inappropriately 
discounting the retail wlue of the cash-buck gift card, coupon, or other giveaways or 
incenths. This results in unlawfid discrimhation against resellers and their customers 
as resellers pay more on a wholesale basis for services than the Act requires and than 
ILEC retail customers do. 

' .  . 4 
. . .  . .. .. 

.. i I  " : - ., .. .. .. . 

s' '' ' . i .  . .. . .  . . 

3 



PETITION OF IMAGE ACCESS dba NEWPEONE 
WC Docket No. 06-129 

August 11,2009 

(3) Declaration Regarding Timing of Availability of Long Term Promotions for Resale 

A m u h  telecommuniCatons carriers shall be entitled to resell an UC's ommotions 
of ereata than 90 daw in duration at the wholesale avoided cost discount as of the &t 
dav the ILEC offers the ommotion to retail subscriiers. 

AnILEcrefosal to m l v  th e wholesale discount to a ommotion without a set miration 
date as of the ht davit is offered is an uniust and unreasonable restriction on resale. and 
an uniust. unreasonable and uniustlv and unreasonablv discriminatorv D ractice, in each 
sase where the mmotion is not taminated in 90 daw or less. 

EqDlnnaiion 

"his pmposed declaration provides guidance that will eliminate the ILECs' unreasonable 
and unreasonably discrimins tory practice of refusing to apply the wholesale discount to a 
long tam promotion (one lasting more than 90 days) until day 91. Consistent with the 
Commission's rules and policies, the avoided cost discount should apply to a long term 
promotion as of the first day it becomes available. An ILEC refusal to apply the 
wholesale discount to apromotion without a set expiration date as of the first day it is 
offered should be deemed an Unjust, unreasonable and unjustly and unreasonably 
disc-tory practice, m each case where the promotion is not tmninated in 90 days or 
less. 

. .  

4 



PETITION OF IMAGE ACCESS dba N E W O N E  
WC Docket No. 06-129 

August 11,2009 

(4) Declaration Regarding Short Term Promotions 

For all uromotiuns of 90 dam or fewer in duration ILeCs shall: 

(i) make available for male the telecommunications savice that is the subiect of the 
promotion as of the first dav the lLF,C offers the oromotion to retail subscribas: and 

(ii) make available for resale the telecommunications service that is the subiect of the 
promotion at the Dromotional mice. and provide to the reseller the retail value. of all cash- 
back. gift card. cou~on. or other giveawavs or incentives that the ILBC orovides to retail 

customer. 

Erplanahn 

This proposed declaration is intended to eliminate potwtial gamesmanship that may 
result if ILBW current abuses and violations of the Commission's resale rules aud 
policies are curbed by the Commission's adoption of the proposed declarations specified 
herein. The only distinction in the Commission's resale rules and policies applicable to 
long term and short t am promotions is that short term promotions (those offered for 90 . 

f. .days or less) are not subject to the wholesale avoided.cost-discount. Short term .'.e . : . . : 

' . 
. promotions are subject to all'other resale rules and obligations. Thus, short term : I . i / :  

promotions must be available for male: '(1) as of the first day they are offered, (2) at the: 
.promotional price; and (3) with the retail value of all cash-back, gift card, coupon, or 
other giveaways or incentives that the ILEC provides to retail end-usm provided to the 
reseller within the same time h e  that such items would be provided to a retail 
customer. To the exteat a short term promotion includes a mixed bundle of 
telecommunications and non-telecommunications services, the declarations set forth 
above with respect to mixed bundles apply and the XLEC may elect to eithez prorate or 
allocate to anive at the effective retail rate. 

i :  '. : 

5 
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PETITION OF IMAGE ACCESS dba NEWTHONE 
WC Docket No. 06-129 

August 11,2009 

(5) Declaration Regarding Unreasonable Restrictions on Resale and Unjust and 
Unreasonable Practices and Discrimination 

An ILEC's refusal to make available for resale at wholesale rates telecommunications 
services subject to cash-back. non-cash-back. couuons, giveawaw and bundled 

unreasonable uractice. and unmst and unreaso nable discrimination in violation of the Act 
and the Commission's N I ~ S  and uolicies. 

BkpIanation 

This proposed declaration is intended to clarify that an ILEC's avoidance of compliance 
or refusal to comply with its resale obligations d e r  the Act a d  the Commission's rules 
and policies is unlawful. 

Seetion 251(c)(4) require8 ILECs: 

rn- 

(A) to offer for resale at wholesale rates any telecommunications 
service that the carrier provides at retail to subscribers who are not 
telecommunications Cwiers; and (J3) not to prohibit, and not to 

m, the rea& ofsuch teIecommunic&ns service, except that a 
: State.wmmission may, consistat with regulations prescribed by 

'at wholesale rates a telecommunications service that is available at 
retail only to a category of subscribers h m  offering such service 
to a different categoIy of subscribers? 

. .  . . ii . .  .. ...impose unreasonable or dwcrimindtoq condir2ower limitafions . : . .. .: .. 

the Commission under this section, prohibit a reseller that obtains 

:. (I. 

. .  
, . .  

% .  ; i  

. :  

Section 271(c)(2)(B)(xiv) provides that, in order for a Bell Operating Company to 
provide in-region interLATA services, it must offer telecommunications services for 
resale in accordance with section 251(c)(4) and the avoided cost pricing standard 
enunciated in Section 252(dX3)! 

In the Local C0m-n O h ,  the Commission concluded that ' W e  reskictions are 
pwnptively unreasonable" and "in violation of section 251(~)(4).'~ 

Similarly, section 51.605(e) of the Commission's d e s  provides that,"[e)xcept as 
p r o v i u  m Sec[tion] 51 613, an [I]LEC shall not impose restrictions on the resale by a 

47 U.S.C. 8 251(c)(4) (emphis added). 

47 U.S.C. 5 271(c)(Z)o(xiv). 47 U.S.C. 8 252(dX3) providw inpCainna part, "a State cammdsson shd 

service rcqupted, cxcludiug the portion h f  a t b i i b l e  to any mmhhg ,  billing, collcctioo, and other 
COstB tbnt wjll bc avoided by the local txcbange carrier." 

Local Conrpation e, 11 FCC Rcd. ai 15966,q 939. 

3 

4 

determincwholcsae~sontbcbaaisof~~rstes~~to~forthstelaonnnuniutions 

5 



PETITION OF IMAGE ACCESS &a NEWPECONE 
WC Docket No. 06129 

August 1 1,2009 

requesting carrier of telecommunications services offered by the [TJLJX.’“ Section 
51.613(a), in turn, provides that the only restriction on resale that may be imposed by 
ILECs are those concerning cross-cla.?~ selling and short term promotions of 90 days or 
less? S d o n  51.613@) states that”[w]ith respect to anyrestr~ctio~~~ on d e  not 
permitted under pmgraph (a), an MLEC may impose a restriction only if it pmves to the 
state commission that the restriction is reaSOnable and nondi&atory.”8 The Resale 
Coalition is not aware of any state in which an ILEC has proven that its restrictionS on 
resale are eithm reasonable or nondiscriminatoryp 

Section 51.603(a) of the Commission’s rules r e q u k  all LE& to make their 
telwommunications Savices available for resale on ‘’terms and conditions that are 
reasonable and wn-discriminato rY.”‘O 

Section 51.603@) of the Commission’s rules qu i re s  all LECs to make their 
telecommunications services available for resale “subject to the same conditions and 
provided within the same provisioning time intervals that the LEC provides these services 
to others, including end 

ILEC practices that 

. .  offer seavices for resale at the sta~dad(taiffed410sted) rate only and not at the. 
retail rate; :: , ; , ,  .I . i !  

for resale promotions of greater than 90 days in dmation, apply the resale avoided 
cost discount to the st;mdard (tariffedposted) rate rather than retail rate; 

refbse to provide to resellers connection fee and other fee waivers as provided to 
retail customers; 

.i : 1 .  

, . I  ~ . .  
: 

I . 5  
,:.: . , . .  . .. . .. 

_: ! 

refuse. to provide to resellers the value of all cash-back, girt card, coupon, or othm 
similar giveaways or incentives with51 the same time fnune that such items would 
be provided to a retail customw, 

7 



PETITION OF JMAGE ACCESS dba NEWPHONE 
WC Docket No. 06-129 

August 11,2009 

refuse to make available for resale the telecommunications services contained 
within ‘’mixed bundle” promotions, ie., bundles consistiug of both 
tele.communications service and nm-telecommunications service (e.g., 
information savice); 

for resale pmmotions of greater than 90 days m duration, refuse to apply the 
wholesale avoided cost discount to the effective retail rate of the 
telecommunications services contained witbin a mixed bundle; 

refuse to make available for resale promotions of greater than 90 days in duration 
at the wholesale avoided cost discount as of the first day the ILEC offers the 
promotion to retail subscribers, 

refuse to apply the wholesale discount to a promotion without a set expiration 
date as of the fust day it is offcnd, in each case where the promotion is not 
terminated in 90 days or less; 

refuse to make available for resale the telecommunications service that is the 
subject of a short texm promotion as of the first day the ILEC offers the promotion 
to retail subscribas; and .. 

r e h e  to make available for resde the telecommuniciations service that is the 
subject of a short team promotion at thepromtional~price, and provide to the 
reseller the retail value of all cash-back, gifl card, coupon, or other giveaways or 
mcentives tbt the ILEC provides to retail end-was witlin the same time fhme 
that such items would be provided to a retail customer 

9: . /,... . , , .. . .  .I .. . 
. .  

. .  . .  

ory and constitute unreasonable restrictions on are uqiust,,umeasonable and dmmmmat 
resale in wohtion of sections 251(c)(4)@), 271(c)(2)(B)(xiv), 201@) and 201(a) of the 
Act, the Locd Cornperition Om%, and sections 51.603 (a) and @), 51.605(e), and 
51.613@) of the Commission’s rules. 

. . .  

8 



Date: July 1,2009 Number: CLeCSE0+100 

EmxtiVe Date: September 1,2009 

Subject (ORDERING AND PROVISIONING) Resale d CaSh-Baclc P r O m d O n S  
Related Letters: NA Attachment: NA 
States Alabama, Florida, Georgia, Kentucky, Louislana, Mississippi, North 
Impabed: Carolina, South Carolina, and Tennessee 
lauing AT&T AT&T Alabama, AT&T Florida, AT&T Georgia, AT&T Kentucky, AT&T 
ILHS: 

category: Resale 

Louisiana, AT&T Mlssisdppi, AT&T North Carolina, AT&T South Camlina 
and AT&T Tennessee (alleclively r e f d  to, for purposes of this 
Accessible Letter, as “AT&T swtheast R@on”) 

Response Deadline: NA 
Conference Calipleeting: NA 

contab: AccountMa~ger 

AT&T Southeast Region is sending this letter to provide notice that it will change the manner in 
which it calculates the credits available to CLECs that purchase certain retail cash-back 
promotional offers (including but not limited to promotional offers involving checks, coupons, and 
other~Similar items) that are available for resale. 

The change will be Implemented initially for residential acquisition cash-back promotion offers 
requested on or alter September 1, 2009, in all AT&T. ILEC states, regardless .of whether‘the 
underlying promotion Is new or existing. 

Details regarding the specific resale credits available for applicable promotions will be 
communicated via separate Accessible Letters. The formulae AT&T Southeast Region will use to 
calculate these credits is available in the Resale Product section of the CLEC Handbook on CLEC 
Online at: 

httDs: l/ciec.att.comfc iedhb/index&jn 

AT&T Southeast Region reserves the right to make any modifications to or to cancel the above 
information prior to the proposed effective dates. Should any modifications be made to the 
information, these modifications will be reflected In a subsequent letter. Should the information 
be canceled, AT&T Southeast Region will send additional notiflcatlon at the time of cancellation. 
AT&T Southeast Region will incur no liability to the CLECS if the above mentioned information 
and/or approach is modified or dismntinued for any reason. 



Accessible 

Date: July 1,2009 Number. CLECSE09-106 

Effective Date September 1,2009 

Subjeb: (ORDEWNGANDPROY190NING) ReViSiOn~lM~~caahBadcpmmobon - -GA 

categoly: Resale 

Related Leiters: CLECSEO9-100 Attachment: NA 

Swesimpacted: Geargia 

Reywxrse Deadline: NA 

Conference QIVMeeting: NA 

Contact: Account Manager 

Effective September 1, 2009, Competitive Acquisition Customers who purchase Complete Choice@ 
Basic or Enhanced will receive a one-time cashback amount of $3.73 using the methodology 
announced in CLECSE09-100, dated July 1, 2009. 

AT&T Georgia reserves the right to modify or cancel the above information. Should any such 
action be taken, it will be reflected in a subsequent letter to CLECs. AT&T Georgia will incur no 
liabiilty for the foregoing. 



WMA (Resa le Promotlon M ethodoloav Adiustmentl 

The following model reflects the calculation AT&T will use effective September 1, 2009, to 
determine the Impact that the retail cash-back offer has on the monthly rate the average 
AT&T retail customer pays for the telecommuniqtions service(s) eligible for a cash back 
type promotion, as well as the promotional credits available to reseliers. 

The model Inputs and calculations are as follows: 

Retail Cash-Back Offer - One-Time 
Effective Retail Cash-Back Offer - One 
Time (A) x (GI 
Effective Retail Cash-Back Offer - Monthly 
Resale Cash-Back Offer - Monthly 

PMT((F)/12,(E),(B),,) 
(C) x (1-H) 

Resale Cash-Back Offer - One Time F'W(F)/12z(Ot(D),,,) 

Average Retail In-Service Life (months) 
Cost of Capital (annual) 
Retail Redemption Rate 
Resale discount (State specific as 
applicable) 
Average Wholesale In-Service Life 
(months) 

where PMT(F/lZ,E,B,,) is the monthly payment equivalent over E months of an upfront 
payment of $B and W(F/lZ,I,D,,) is the discounted present value of $D per month over an 
I-month period; formulae are standard Microsoft Excel functions. 

The pmcess for notification of promotion availability will not change. ATRT will notify the 
CLEC community of impacted promotions subject to the RPMA change via Accessible Letter 
and/or CLEC Notification, as appropriate in each ILEC region. 

! 



Accessible 

Date:luv 1,2009 Number: CLEcAu04048  

ERecthre Daw September l# 2009 

Subject: (ORDERING AND PROVISIONING) Resale of Cash-Back PromOtions 
Re!atedktms:NA AttachmekNA 

states 
Impacted: 

Issuing ATLIT AT&T Dlinols, ATBT Indiana, AT&T Ohio, AT&T Michigan, ATlLT 
1LECs: 

Category: Resale 

Illinois, Indiana, Ohio, Michigan, Wisconsin, California, Nevada, 
Arkansas, Kansas, Missouri, Oklahoma, Texas and Connecticut 

Wrconsln, ATaT California, AT&T Nevada, AT&T Arkansas, AT&T 
Kansas, AT&T Missouri, AT&T Oklahoma, AT&T Texas, and AT&T 
Connecticut, (collectfvely referred to, for purposes of thb A d b l e  
Letter, as "AT&T 135tate") 

Reylonse Deadline: NA contact: AcaDuntManager 

ConferenceCali/Meeting: NA 

AT&T 13-State is sending this letter to provide notice that it will change the manner in which it 
calculates the tredits available to CLECs that purchase certain retail cash-back promotional offers 
(including but not limited to promotional offers involving checks, coupons, and other similar 
items) that are available for resale. 

The change will be implemented initially for residential acquisition cash-back promotion offers 
requested on or after September 1, 2009, in all ATRT ILEC states, regardless of whether the 
underlying promotion is new or existing. 

Details regarding the specific resale credits available for applicable promotions will be 
communicated via separate Accessible Letters. The formulae AT&T 13-State will use to calculate 
these credits is available in the Resale Prcduct section of the CLEC Handbook on CLEC Online at: 

httm:/lclec.att . c o m / c l ~ / l n d  ex.dm 

AT&T 13-State reserves the right to make any modifications to or to cancel the above information 
prior to the proposed effedlve dates. Should any modiflcations be made to the information, these 
modlflcatlons will be reflected In a subsequent letter. Should the Information be canceled, AT&T 
13-State will send additional notification at  the time of cancellation. AT&T 13-State will incur no 
liability to the CLECs If the above mentioned information and/or approach is modified or 
discontinued for any reason. 

A copy of AT&T Texas' filing with the Public Util i ty Commission of Texas and any accompanying 
tariff sheets (irapplicable) can be viewed on the Internet at the following website, typically on the 
effective date of the changes. w c o r .  belisouth.com/odf/W~txRlina.ht m 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
CrvIL CASE N O  3:09-CV-377-RJC-DCK 

CGM, LLC, 

Plaintiff, 

V. 

BELLSOUTH TELECOMMUNICATIONS, 
INC., AT&T BILLING SOUTHEAST, LLC, 
and AT&T, COW., 

Defendants. 

THIS MATTER IS BEFORE THE COURT on Defendant BellSouth 

Telecommunications, Inc.’s (“BellSouth”) “Motion to Dismiss” (DocumentNo. 25), andDefendants 

AT&T Billing Southeast, LLC, and AT&T Corporation’s jointly filed “Motion to Dismiss” 

(Document No. 27). Plaintiff CGM, LLC (“Plaintiff” or “CGM”) opposes both motions. The 

motions have been referred to the undersigned Magistrate Judge pursuant to 28 U.S.C. §636(b), and 

are ripe for disposition. Having carefully considered the record, including the parties’ briefs, and 

applicable authority, the undersigned will respectfully recommend that the motions to dismiss be 

d. CGM lacks standing to bring this lawsuit. 

I. BACKGROUND 

This is an action for declaratory judgment brought by CGM (a billing agent for about forty 

competitive local exchange carriers or “CLECs”) against BellSouth (an incumbent local exchange 

carrier or “ILEC”) over promotional discounts to BellSouWATBrT telephone customen and the 

calculation of corresponding credits to CGMs client CLECs. These credits affect the wholesale 

price of telephone services, and in turn, the retail price that the CLECs can offer to their own 
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customers. At the heart ofthe dispute is whether BellSouth has impermissibly placed CGMs CLEC 

clients at a competitive disadvantage through unfair and improper wholesale pricing. In addition 

to BellSouth, CGM has named AT&T Billing Southeast, LLC, and AT&T Corporation (collectively, 

“AT&T Defendants”) as parties to this lawsuit. 

On July 1,2009, AT&T Southeast Region sent a notice letter advising that it planned to 

change its method for calculating promotional credits issued to CLECs, dfective September 1,2009. 

(Document No. 1,B 64; Ex.1 and 2). The letter indicates that it was sent on behalf of nine issuing 

AT&T ILECS, including AT&T North Carolina, and appears to be the root cause of the instant 

litigation. The new method of calculation was apparently intended to “detemhe the impact that the 

retail cash-back offer has on the monthly rate. the average AT&T retail customer pays for the 

telecommunications service(s) eligible for a cash back type promotion, as well as the promotional 

credits available to resellers.” @., Ex. 1, p. 2). Purportedly, a percentage of the promotional credits 

received by its client CLECs is paid to CGM for its services. Exhibits attached to the Complaint 

show that correspondence was exchanged between AT&T Services, Inc. and CGM regarding the 

dispute over proper billing for the promotional credits. (Document No. 1, Ex. 3-4). 

CGM filed its “Complaint for Expedited Declaratory Judgment” (Document No. 1) 

(“Complaint”) in this action seeking to raise claims on behalf of itselfand its CLEC clients, pursuant 

to alleged violations of the Federal Telecommunications Act of 1996 (“1996 Act”). These CLECs 

are not named as parties or otherwise identified in the Complaint. CGM asserts that it has a financial 

interest in this matter by virtue of its separate contracts with the CLECs and is therefore entitled to 

the relief sought. CGM contends that BellSouth is “failing to calculate wholesale prices to CLEC 

resellersproperly.”therebyaffectingCGM’srevenue~omitscontractualpercentageofCLEC sales. 
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(Document No. 1, 7 1). CGM alleges that BellSouth overcharges the CLECs by calculating 

promotional credits that do not provide the CLECs with “the full, dollar for dollar, value of the credit 

offered to. . . BellSouth’s retail customers” for cash-back promotions. CGM challenges BellSouth’s 

use of this new formula in part because BellSouth did notfirst prove to the relevant state. public 

utility commissions that these credits were “reasonable and nondisctiminatory.” a. f l2 ,  18(1)). 

Thecomplaint allegesthatboththeformerandtherevisedformulas areimproper,andinsists 

that BellSouth must pass on to the CLECs the ‘“111 dollar for dollar” face amount of the promotion. 

43, 70). CGM asserts that both formulas amount to “restrictions” on resale, are 

“presumptively unlawfid,” and require the ILEC (not the CLECs) to obtain prior approval by a state 

utility commission. @. 7 72). CGM asserts that this result is required by 47 C.F.R 8 51.613@) 

and BellSouth Telecommunications. Inc. v. Sanford, 494 F.3d 439,450 (4th Cir. 2007). CGM 

alleges that BellSouth and the AT&T Defendants acted in concert in engaging in an “illegal billing 

scheme” and “violated federal telecommunications law by acting inconsistently with the dictates of 

Sanford.” (Document No. 33, p.5). 

@., 

In terms of relief, CGM seeks a declaration that the Defendants must credit the CLECs with 

the “full, dollar for dollar, value of the credit offered to BellSouth’s retail customers in the absence, 

as here, of Defendants having first proved to the appropriate regulatory body that their contrary 

practice to date is reasonable and nondiscriminatory.” (Document No. 1,T 80). CGM also seeks 

a declaration that BellSouth may not use either the pre-September 1,2009 methodology or the new 

“Foxmula” until it has obtained approval fiomthe relevant state commissions. CGM asks this Court 

to declare that “its reading of Sanford is the correct one, and asks this Court to so declare by 

validating CGMs position.” ad 7 68). 
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On September 21,2009, BellSouth and the AT&T Defendants filed separate motions to 

dismiss. After the initial round of briefmg was complete, supplemental briefs were. filed. In 

addition, CGM has filed a “... Notice Regaxding Subsequently Decided Authority”(Document No. 

45) on December 7,2009, based on a decision of the U.S. District Court for the Northern District 

of Texas: 1) granting the CLEW request for preliminary injunction against BellSouth’s use ofthe 

revised formula at issue here; and 2) staying that case while BellSouth sought a determination h m  

various state commissions. (Document No. 45-1). The issues raised by Plaintiff here have not been 

presented to the relevant state commissions for review. 

II. STANDARDOFREVlEW 

Defendants argue that the Complaint fails to state a claim upon which relief can be granted. 

“To survive amotionto dismiss, acomplaint must contain sufficient factualmatter, accepted as true, 

to ‘stateaclaimtoreliefthatisplausibleonitsface.”’ Ashcroftv. Iqbal, -US.-, 129 S.Ct. 1937, 

1949 (2009) (quotingBellAt1. Corn. v. Twomblv, 550 U.S. 544,570 (2007)).’ “Threadbare recitals 

of the elements of a cause of action, supported by mere conclusory statements, do not suffice.” 

I&&, 129 S.Ct at 1954 (explaining that “the Federal Rules do not require courts to credit a 

complaint’s conclusory statements without reference to its factual context.”). The facts alleged 

“must be enough to raise a right to relief above the speculative level.” Twomblv, 550 U.S. at 555; 

see also, Robinson v. American Honda Motor Co.. Inc., 551 F.3d 218, 222 (4th Cir. 2009). A 

motion to dismiss pursuant to Rule 12@)(6) tests the legal sufficiency of a complaint. Francis v. 

Giacomelli, 588 F.3d 186, 192 (4th Cir. 2009); Fed.R.Civ.P. 12@)(6). The Court must accept as 

Twomblyinvolved a consumer class action against ILECs for alleged antitrust conspiracy. The 
United States Supreme Court held that allegations of parallel business conduct and a bare assertion of 
conspiracy were insufficient to state a claim under the Sherman Act. 
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true all well-pleaded factual allegations in the complaint and draw all reasonable inferences in favor 

of the plaintiff, but "need not accept as true unwarranted inferences, unreasonable conclusions, or 

arguments," Gimtano v. Johnson, 521 F.3d 298,302 (4th Cir. 2008). 

It is well settled that under Article III of the United States 
Constitution, a plaintiff must establish that a "case or controversy" 
exists "between himself and the defendant" and "cannot rest his claim 
to relief on the legal rights or interests of third parties." Warth v. 
Seldin, 422 U.S. 490,498-99 (1975). Standing has three elements: 

First, the plaintiff must have suffered an injury in 
fact-an invasion of a legally protected interest which 
is (a) concrete and particularized; and @) actual or 
imminent, not conjectural or hypothetical. Second, 
there must be a causal connection between the injury 
and the conduct complained of-the injury has to be 
fairly ... trace[able] to the challenged action of the 
defendant, and not ... the result [of] the independent 
action of some third party not before the court. Third, 
it must be likely, as opposed to merely speculative, 
that the injury will be redressed by a favorable 
decision 

Smith v. Frye, 488 F.3d 263,272 (4th Cir. 2007) quoting Luian v. Defenders of Wildlife, 504  U.S. 

555,560 (1992). 

The nature of the injury is central to the Art. III inquiry, because 
standing also reflects a due regard for the autonomy of those most 
likely to be affected by a judicial decision. "The exercise ofjudicial 
power ... can so profoundly affect the lives, liberty, and property of 
those to whom it extends," that the decision to seek review must be 
placed "in the hands of those who have a direct stake in the 
outcome." It is not to be placed in the hands of "concerned 
bystandes," who will use it simply as a "vehicle for the vindication 
of value interests.'' 

Diamond v. Charles, 476 U.S. 54,106 S.Ct. 1697 (1986) (internal citations omitted). 

In. ISSUES PRESENTED 

BellSouth moves for dismissal pursuant to Rule 12@)(6) because CGM lacks standing to 

5 
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assert the claims alleged in the Complaint and the Complaint fails to state a claim upon which relief 

can be granted. (Document No. 25). Specifically, BellSouth argues: 1) that CGM is abillmg agent, 

not a CLEC, and is not a party to any interconnection agreement (“ICA”), and thus, is not the real 

party in interest and lacks standing; 2) that the prices BellSouth charges CL.ECs for 

telecommunication services are governed exclusively by ICAs between the CLECs and BellSouth, 

and no breach of any ICA is alleged here; 3) that no order of any relevant state commission is 

challenged here, which BellSouth argues is the only basis to proceed in federal court under the 1996 

Act; 4) that CGM has no direct rights under the 1996 Act and has no cognizable claim for a direct 

violation of 0 251(c)(4); 5) that prior approval by the relevant state commissions is not required for 

BellSouth to change its calculation method because the new formula is not a “restriction on resale” 

for purposes of 47 C.F.R 8 51.613; and 6) CGM is not entitled to “the full dollar for dollar value 

of the promotion,” based on the 1996 Act and BellSouth’s reading of the Fourth Circuit’s decision 

in Sanford. (Document No. 26). 

By separate motion, the AT&T Defendants move for dismissal pursuant to Rule 12@)(6) 

“because CGM lacks standing to assert the claims alleged in the Complaint; the Complaint fails to 

state a claim upon which relief can be granted against any Defendant in any event; and the 

Complaint fails to state a claim upon which relief can be granted with respect to AT&T Corp. and 

[AT&T] Billing in particular because neither of them owes the legal duties that the Complaint 

alleges were violated.” (Document No. 27). 

1V. DISCUSSION 

The parties disagree on nearly every aspect of this action. They dispute standing, 

characterize the legal basis for this action differently, disagree over regulatov requirements, 

6 
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. . .  . . . .  

disagree as to who (CLECs or ILECs) must proceed in which forum (state commission or federal 

court), and argue over the meaning and application of numerous terms in the 1996 Act and its 

implementing regulations, including whether BellSouth‘s new and prior calculationmethods amount 

to restrictions on resale. 

The undersigned concludes in the end that Plaintif€CGM lacks standing to bring this specific 

action. Having said that, some discussion of the Federal Telecommunications Act of 1996, the 

Sanford decision, and the contentions of the parties infonn this conclusion and are a necessary part 

of this order. 

A. The Federal Telecommunications Act of 1996 

The Federal Telecommunications Act of 1996, Pub. L. No. 104-104,110 Stat. 56 (1996) (47 

U.S.C. 8 151 et seq.) introduced competition into local telecommunications markets? The Federal 

Communications Commission (“FCC”) is responsible for regulating the substantive requirements 

ofthe 1996 Act. &47 U.S.C. 5 251(d)(l) and 47 U.S.C. 5 154. Under the 1996 Act, an ILEC 

must provide network access to requesting CLECs under the terms of interconnection agreements 

(‘WAS”). 47 U.S.C. 8 251(c). In other words, large telephone companies with existing 

telecommunications inhstmcture must share their networks with smaller competitors. This was 

intended to promote competition in telecommunication markets. Verizon Communications. Inc. v. 

The 1996 Act was enacted subsequent to the Government’s antitrust suit against American 
Telephone and Telegraph Company (“ATBT”). Pursuant to a 1982 consent decree, AT&T was divested 
of its local operating companies and was required to provide equal access to interconnection facilities. 
AT&T remained as a long-distance and equipment company, and the divested camers were limited to 
providing local telephone service. &United States v. American Telephone & Telegraph Co.. 552 
F.Supp. 131 (D.D.C.1982). affd. sub nom. Marvland v. United States, 460 U.S. 1001 (1983). The 
provisions of the 1996 Act were designed to eliminate the local monopolies formerly held by AT&T’s 
local operating companies. 
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. .  ... . .. .. .>. . . 

F.C.C.. 535 U.S. 467,473 (2002). 

The rates, terms and conditions under which a CLEC obtains telecommunications services 

fkom an ILEC are governed by an ICA agreement between the CLEC and ILEC. 47 U.S.C. g 

251(c)(2). The 1996 Act provides the procedures for negotiation, arbitration, and approval of ICA 

agreements. 47 U.S.C. $252. The ICA agreements may he reached through voluntary negotiation 

or compulsory arbitration. Id. at 5 252(a)-(b). Any ICA adopted by negotiation or arbitration shall 

be submitted to the relevant state utilities commission, which approves or rejects the ICA. M. at 8 

252(e)(1). 

Federal district courts have exclusive jurisdiction to review the state commission’s 

determinations relating to IC& under the 1996 Act. Jd. at 5 252(e)(6) (“In any case in which a State 

commission makes a determination under this section, any party aggrieved by such determination 

may bring an action in an appropriate Federal district court to determine whether the agreement or 

statement meets the requirements of section 251 and this section [252].”). 

In connection with the duty to make network access available, the 1996 Act also requkes 

ILECs to “offer for resale at wholesale rates any telecommunications service that the carrier 

provides at retail to subscribers who are not telecommunications carriers.” 47 U.S.C. 8 25 l(c)(4). 

In other words, CLECs may purchase telephone senices ftom the ILEC at a discounted wholesale 

price and then resell those telephone services to individual customers at retail rates. 

The purpose of Title 47 of the Code of Federal Regulations, Chapter I, Subchapter B, Part 

51, is to provide rules for the implementation of sections 251 and 252 of the 1996 Act. 47 C.F.R. 

8 51.1. Under the implementing regulations, an ILEC’s resale obligation extends to promotional 

offerings that last longer than 90 days. 47 C.F.R. g 51.613(a). “With respect to any restrictions on 

8 
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resale not permitted under paragraph (a), an incumbent LEC may impose a restriction only if it 

proves to the state commission that the restriction is reasonable and nondiscrimiitory." 47 C.F.R. 

5 51.613@). 

In considering issues related to the 1996 Act and promotions, the U.S. District Court for the 

Eastern District of North C a r o b  has concluded "that the substance and specificity of rules 

concerning which discount and promotionrestrictions may be applied to resellers in marketing their 

services to end users is a decision best left to state commissions, which are more familiar with the 

particular business practices of their incumbent LECs and local market conditions." dpi 

Teleconuect. L.L.C. v. Sanford, 2007 WL 2818556, *7 (E.D.N.C. 2007) quoting In re 

Implementation ofthe Local Competition Provisions of the Telecomm. Act of 1996,ll F.C.C.R. 

15,449 7 952 (1996). 

47 U.S.C.25 l(c)(l) requires an ILEC "to negotiate in good faith in accordance with section 

252 . . . to fulfill the duties prescribed in paragraphs (1) through (5): including the duty "not to 

impose unreasonable or discriminatory conditions or litations on, theresale oftelecommunication 

services.'' 47 U.S.C. 5 251(c)(l) and @)(I). CGM has not allegedthat any Defendant has refused, 

or failed, to negotiate in good faith. It is unclear what, ifany, ICAs exist between Defendants and 

the CLECs purportedly represented by CGM that may be relevant to the issues here. No ICAs are 

cited in the Complaint. Plaintiff itself does not claim to be an ILEC, or a CLEC, or a p m  to any 

ICA or other contract with Defendants. Therefore, it appears to the undemigned that Plaintiff lacks 

standing to pursue the relief it seeks under the 1996 Act. 

9 
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B. The Sanford Decision 

Plaintiff contends that the BellSouth Telecomms.. Inc. v. Sanford, 494 F.3d 439 (4th Cir. 

2007) decision is central to the present dispute and that “CGM has been damaged by Defendants’ 

refusal to follow Sanford, and will be damaged in the future by implementation of the Formula” 

(Document No. 1,717). In the Sanford case, BellSouth (as EEC) challenged several orders of the 

North CarolinaUtilities Commission(‘WC Commission”). CGMs Complaint requests declaratory 

judgment interpreting the Act pursuant to 47C.F.R. 5 5 1.613(b) and Sanford. (Document No. 1, f 

18). 

In the Sanford matter, the Public Staff of the NC Commission had filed a motion with the 

NC Commission foraruling on ILEC incentiveoffers. Id. at442.’ In response, the NC Commission 

issued an “Order Ruling on Motion Regarding Promotions” on December 22,2004, followed by 

aclarifying order on June 3,2005,under the authority of 5 47 U.S.C. 252(d)(3). Id. at 443-44. The 

NC Commission’s orders held that the value of BellSouth‘s incentive offers, when extended to 

subscribers for more than 90 days, created a promotional rate that had to be offered to competing 

providers in the form of a reduced wholesale price. 

Dissatisfied with the NC Commission’s ruling, BellSouth filed suit in the Western District 

of North Carolina pursuant to 47 U.S.C. 4 252(e)(6). This Court granted summary judgment to 

BellSouth on the basis that the incentives were not “telecommunication services.” The Fourth 

Circuit Court of Appeals (“Fourth Circuit”) reversed, thereby upholding the NC Commission’s 

orders. Sanford. 494 F.3d at 442. The Fourth Circuit pointed out that although BellSouth did not 

‘The Public Staff of the NC Commission is an independent ann of the Commission responsible 
for representing consumer8 in matters before the Commission“ and “is not supervised by the 
Commission.” Sanford. 494 F.3d at 442, FNl. 
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. .  

have to furnish the CLECs with the actual promotional items, such as cash rebates, gift cards, 

toasters, coupons, and the like, the value of these promotions extending for more than 90 days had 

to be reflected in the retail rate used to compute wholesale rate charged to CLECs under the 1996 

Act. Id. at 44243,450. 

Specifically, the Fourth Circuit held that “[elven though we agree with the district court’s 

conclusion that such incentives are not themselves ‘telecommunications’ that must be resold under 

5 25 l(c)(4), we agree with the NC Commission that incentives may nonetheless implicate the fee 

for telecommunications-the retail rate or consideration given by the consumer in exchange for 

telecommunications-and thereby affect the incumbent LEC’s resale duty.” Id. at 450. The Fourth 

Circuit explained that “as the NC Commission observed, by structuring its offerings with incentives, 

BellSouth would be able to price its competitom out of the market.” @. at 451. In upholding the 

NC Commission’s orders, the Fourth Circuit stated that “we emphasize that the NC Commission has 

invited BellSouth to show that any particularrestrictiononresale is pro-competitive, reasonable, and 

not discriminatory.” Id at 453. 

The Fourth Circuit further opinedthat “[tlhe degree of difficulty invaluing incentives, might, 

in someckumstances, support a claim that resale restrictions are reasonable andnondiscriminatory. 

But such issues can be negotiated between BellSouth and competitive LECs or, failing success 

in negotiations, resolved by the NC Commission.” @. at 454 (emphasis added). The Sanford 
decision discusses the special role played by actions of state commissions pursuant to U.S.C. n 2 5  1 

and 252 and the measure of respect those orders deserve. Id. at 447. Specifically, the Fourth Circuit 

opined that 

[tlhe NC Commission’s expertise and experience in applying 
communications law areconsiderableandevenpredatetheenachnent 

11 
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of the Telecommunications Act of 1996 . . . in a scheme involving 
cooperative federalism, federal courts should recognize the 
considered role of state agencies that have accepted Congress’ 
invitation to become crucial partners in administ&g federal 
regulatory schemes. State commissions are granted authority under 
the Telecommunications Act, and, to the extent they voluntarily 
accept that authority, they become an important part of the entire 
regulatory scheme. 

- Id. at 448. 

Without reaching the merits of PlainWs claims, the undersigned finds that the dictates of 

Sanford support a fmding that Plaintiff lacks standing to bring this action. 

c. standing 

“[Sltanding is athreshold jurisdictional issue that must be determined fnst because [wlithout 

jurisdictionthe courtcannotproceedatallinany cause.” CovenantMediaofNortb Car0linrlL.L.C. 

v. Citv of Monroe, N.C., 285 Fed.Appx. 30,34 (4th Cir. 2008) (quoting Steel Co. v. Citizens for a 

Better Environment, 523 U.S. 83, 94 (1998)). The “core component” of the requirement that a 

litigant have standing to invoke the authority of a federal court “is an essential and unchanging part 

of the case-or-controversy requirement of Article III.” Luian v. Defenders of Wildlife, 504 US. 

555,560 (1992); Elk Grove Unified School Dist. v. Newdow, 542 US. 1,11(2004) CAaicle UI 

standing _.. enforces the Constitution’s case-or-controversyrequiremmt.”). ”Inessence the question 

of standing is whether the litigant is entitled to have the court decide the merits of the dispute or of 

particular issues.’’ Warth v. Seldin, 422 U.S. 490,498 (1975). . 

Plaintiff CGM, as the party invoking federal jurisdiction, bears the burden of establishing 

its standing. 504 U.S. at 561; see also, DaimlerChwsler Corn. v. Cuno, 547 US. 332,’342 

(2006); Renue v. Gearv, 501 U.S. 3 12,316 (1991); and Friends for FmllPmkway, LLC v. Stasko, 

282 F.3d 315,320 (4th Cir. 2002). 

12 
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To satisfy the constitutional standing requirement, a plaintiff must show that: (1) plaintiff 

suffered an injury in fact, which is an invasion of a legally protected interest that is concrete and 

paaicularized, and actual or imminent, not conjectural or hypothetical, (2) there is a causal 

connection between the injury and the conduct complained of; and (3) it is likely, as opposed to 

merely speculative, that the injury will be redressed by a favorable decision of the court. Luian- 504 

U.S. at 560-6 1 (citations and internal quotation marks omitted); South Carolina Wildlife Federation 

v. Limehouse, 549 F.3d 324,329 (4th Cir. 2008) (same); Marshall v. Meadows, 105 F.3d 904,906 

(4th cir. 1997). 

Defendants point out that CGM is not a telecommunications carrier or a party to any ICA 

with BellSouth. Defendants assert that CGM is not the “real party in interest” and lacks standing 

to assert claims on behalf of the CLECs. Defendants also point out that CGM is a billing agent, not 

a CLEC. Indeed, t h i s  is not disputed. In the exhibits attached to the Complaint, CGM identifies 

itself as a “billing and carrier relations outsourcing company which serves about 40 BellSouth 

resellers” and that “CGM serves as the interface between its clients and BellSouth for inter-Carrier 

billiig and compensation issues.” (Document No. 1, Ex. 3). 

In the Complaint, Plaintiff asserts that it is “the authorized agent for certain CLEC resellers 

of BellSouth’s ILEC services who operate within the BellSouth states” in the AT &T Southeast 

Region and has “conixacts with its resellers to act as their agent in dealings with BellSouth.” 

(Document No. 1 , p ) .  Even assuming these facts to be true, this does not mean that CGM has 

authority to litigate on behalf of its clients. No documentation of such authority is in the record. 

Moreover, research has not revealed any telecommunication cases involving actions by ‘%billing 
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agents” on behalf of CLECS.4 Indeed, even the order submitted by CGM in its ‘Wotice of 

Subsequent Authority” (Document No. 45) pertains to a case where the CLECs themselves sought 

a preliminary injunction against implementation of the revised formula also at issue here. 

When the source of a plaintiff’s claim is a statute that creates legal rights, “the standing 

question . . . is whether the . . . statutory provision on which the claim rests properly can be 

understood as granthg persons in the plaintips position a right to judicial relief.” Warth, 422 U.S. 

at 500. The judicial relief available under the 1996 Act, conferred by 5 252(e)(6), is the review of 

a determination by a state commission related to an ICA. “In any case in which a State commission 

makes a detennination under this section, any part aggrieved by such determination may bring an 

action in an appropriateFederal district court to determine whether the agreement or statement meets 

therequirements of section251 of this title andthis section.” 47 U.S.C. 8 252(e)(6). “Access to an 

ILEC’s network facilities comes only through specified procedures for forming “interconnection 

agreements,” the Congressionally prescribed vehicle for implementing the substantive rights and 

obligations set forth in the Act.” Michigan Bell Telephone Co. v. Strand, 305 F.3d 580,582 (6th 

cir. 2002). 

BellSouth contends, and the undersigned agrees, that the 1996 Act spells out the duties of 

ILECs to CLECS, and that because CGM is not a CLEC, and not alleging violation of an EA,  it is 

not entitled to relief under the 1996 Act. Accordingly, the undersigned is not persuaded that the 

CGMhasstandingforitsclaimspursuanttoSanfordand47 C.F.Rfi51.613@),orthatdeclaratory 

‘ Research does reveal cases of CLECs bringing suit themselves. a e.g., dPi Teleconnect, 
L.L.C. v. Sanford, 2007 WL 2818556, *1 (E.D.N.C. 2007). Pursuant to the 1996 Act, dPi and BellSouth 
voluntarily negotiated an ICA which the NC Commission approved. dPi subsequently filed a complaint 
against BellSouth with the NC Commission which was dismissed, and then sought judicial review of the 
Commission’s decisions in federal court. 
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judgment is appropriate prior to review by the relevant state commissions. 

CGM alleges that it is paid, in part, based on a percentage fee of the money it collects for the 

CLECs Eom promotions that the Defendants offer and give to BellSouth/AT&T customers. 

(Document No. 1,n 3). CGM argues that its CLEC clients, and therefore CGM, face substantial 

monetary losses if the Defendants are. permitted to implement the new formula for calculating 

promotional credits. However, the allegation that CGM derives its revenue from a percentage of 

the unnamed CLECs’ revenue does not set forth a violation of CGMs own “legally protected 

interest” and is insufficient to confer standing. 504 U.S. at 560-61 (requiring that a plaintiff 

must have “suffered an injury in fact, which is an invasion of a legally protected interest ...”). CGM 

has not satisfied “the prudential standing requirement that [it] assert [its] own legal rights and not 

those of third parties.” Dixon v. Edwards, 290 F.3d 699,711, fn. 19 (4th Cu. 2002) (citing Valley 

Forge Christian Coll v. Ams. United for Seuaration of Church and State. hc., 454 U.S. 464,474 

(1982) (“[Tlhe plaintiffgenerally must assert his own legal rights and interests, and cannot rest his 

claim to relief on the legal rights or interests of third parties.”) (citation and quotations omitted). 

CGM argues that it is asking the Court for a declaration of federal law, not enforcement of 

an ICA or interpretation of any ICA contract terms. Specifically, CGM seeks a declaration that its 

interpretation of the decision in BeUSouth Telecommunications. Jnc. v. Sanford, 494 F.3d 439,450 

(4th Cir. 2007) is correct. However, CGM has not carried its burden of showing that it has standing 

to assert claims on behalf of its CLEC clients, or its own interests pursuant to the Act and Sanford. 
Federal courts must hesitate before resolving a controversy, even one 
within their constitutional power to resolve, on the basis of the rights 
of third persons not parties to the litigation. The reasons are two. 
First, the courts should not adjudicate such rights unnecessarily, and 
it may be that in fact the holders of those rights either do not wish to 
assert them, or will be able to enjoy them regardless of whether the 
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in-court litigant is successful or not. Second, third parhes themselves 
usually will be the best proponents of their own rights. The courts 
depend on effective advocacy, and therefore should preferto construe 
legal rights only when the most effective advocates ofthose rights are 
before them. 

Singletonv. Wulff,428U.S. 106,113-14,(1976)(intemalcitationomi~). Inthiscase,itappears 

that the CLECs Plaintiff purports to represent would be. the best proponents of the relief sought. 

V. CONCLUSION 

CGM seeks declaratory judgment construing the dictates of the 1996 Act and Sanford yet 

Plaintiff is not a CLEC or an ILEC, has not cited to any breached ICA or failure to negotiate an IAC, 

nor has Plaintiff cited any law supporting a third-party non-ILWCLEC bringing an action in 

federal court pursuant to the 19% Act. Furthermore, all the @ent caselaw seems to involve the 

review by federal courts of state commission rulings filed by either an ILE€ or CLEC. The 

underlying controversy is based on the rights of CLECs that are not parties to this litigation, and the 

Court should hesitate before adjudicating those rights unnecessarily. Plaintiff has not suf6ciently 

established a case or controversy between itself and Defendants that does not rest on the legal rights 

or interests of third parties. The undersigned will respectfully recommend that the motions to 

dismiss be psanted for failure to state a claim upon which relief may be granted to this Plaintiff in 

this lawsuit. 

VI. RECOMMENDATION 

FOR THE FOREGOING REASONS, the undersigned respectfully recommends that: 

BellSouth’s “Motion to Dismiss” @ocument No. 25), and the AT&T Defendants’ “Motion to 

Dismiss” (Document No. 27), should be GRANTED. 

VII. NOTICE OF APPEAL RIGHTS 
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The parties are hereby advised that, pursuant to 28 U.S.C. 5 636@)(1)(C), and Rule 72 of 

the Federal Rules of Civil Procedure, written objections to the proposed findings of fact and 

conclusions law and the recommendations contained herein must be filed within fourteen (14) days 

after service of same. Responses to objections must be filed within fourteen (14) days after service 

of the objections. Failure to file objections to this Memorandum and Recommendation with the 

District Court will preclude the parties from raising such objections on appeal Thomas v. Am, 474 

U.S. 140 (1985), reh’g denied, 474 U.S. 11 11 (1986); United States v. Schronce, 727 F.2d 91 (4th 

Cir. 1984), cert. denied, 467 U.S. 1208 (1984). 

The Clerk is directed to send copies of this Memorandum and Recommendation to counsel 

for the parties and the Honorable Robert J. Conrad. Jr. 

, 

Signed March 16,2010 

David C. Keesler 
United States Magistrate Judge 
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Case: 09-11188 Dowment: 0051 I021891 Page: 1 Date Filed: 02/05/2010 

NO. 09-11188 
consolidated with OP11099 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIliTE CIRCUIT 

BUDGET PREPAY, INC., et d., 
plaingfl- appdkes, 

V. 

AT&T INC. W a  SBC COMMUNICATIONS, INC., et al. 
&fen&nts - appeknts 

On Appeal from the United States District Court 
for the Northern District of Texas 

PLAINTIFFS’/AF’PE’ BRIEF ON THE MERITS 

MALISH & COWAN, L.L.P. 
Christopher Malish 
StateBarNo. 00791 164 
1403 West Sixth Street 
Austin, Texas 78703 
(512) 476-8591/(512) 477-8657 (fax) 

Attorneys for plainti Wappellecs 



Case: 09-11188 Document: 00511021891 Page: 2 Date Filed: 02/05/2010 

---TED PARTE S 

The undemigned counsel of record certifies that the following listed persons 
and entities as described in the fourth sentence of Rule 28.2.1 have an interest in the 
outcome of this case. These representations are made in order that the judges of this 
court may evaluate possible disqualification or recusal. 

Budget Prepay, Inc. 
Global Connection Inc. of America 
Mextel Corporation, LLC d/b/a Lifetel 
Nexus Communications, Inc. 
Terraam, Inc. 
AT&T Inc. 
AT&T Operations, Inc. 
Illinois Bell Telephone Company dlwa SBC Illinois 
Indiana Bell Telephone Company Incorporated d/b/a SBC Indiana 
Michigan Bell Telephone Company d/b/a SBC Michigan 
Southwestem Bell Telephone L.P. d/b/a SBC Arkansas 
SBC Kansas 
SBC Missouri 
SBC Oklahoma 
SBC Texas 
Wisconsin Bell, Inc. d/b/a SBC Wisconsin 
AT&T Southeast Inc. m a  BellSouth Telecommunications, Inc. 
AT&T California 
AT&T Nevada 
AT&T Connecticut 
AT&T Ohio 

Is/ chns ’ M a l i c  
Attorney of record for 
plaintiffs/ appellees 
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d. Resale Attachment’s General Provision sections 3.1 : p. 3: -...Subject to 
efFective and applicable FCC and Commission rules and orders, 
BellSouth shaU malm available ta Global Connection for resale those 
telecommunications services BellSouth makes available. ..to customers 
who are not telecommunications carriers.” (R. 91) 

33. Other the contractual provisions provide: 

The parties acknowledge that the respective rights and obligations ... set 
forth in this Agreement are based on ... the [Federal 
Telecommunications] Act, the applicable rules, regulations, Orders 
promulgated under the Act by the FCC., . 

The parties agree that by executing this agreement, neither Party waives 
any ... rights, remedies, or arguments with respect to any ... rules, 
regulations, Orders, or laws upon which it is based, including the right 
to seek legal review.. .. 

AT& T has over the past months and years sold its retail services at a 

discount to its end users under various promotions that have lasted for more 

than 90 days. (R 91) Of concern in this particular case is the Win-back Cash 

Back Promotion. AT&T deploys this promotion in various states with 

essentially the same basic terms. Generally, this promotional o f i n g  is (1) 

available to customers who are with another wireline or wireless service 

provider and convert their service to AT&T’s; and (2) results in the waiver of 

connection fees and a credit of $50. (R 91) Copies of excerpts from AT&T 

tariffs from Florida, Texas, and Ohio are attached as Exhibit 1 as 

representative examples of the terms and conditions under which AT&T makes 

-- 

GTC3.1,DEFApp 13 (R. 302) 

- 

GTC 3.2, DEFApp 14 (R. 303) 

34. 
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this offer available to its prospective retail customers. 

35. Plaintie are entitled to purchase and resell those same services at the 

promotional rate, less the wholesale discount. For months and years, AT&T 

(as SBC Communications) has honored such promotions and made them 

equally available to CLECs like plaintiffs as required by law." (R. 92) Thus, 

to use the Win-back Cash Back Promotion as an example, when a CLEC 

attracted a new customer away fiom another carrier or wireless provider, the 

CLEC reselling AT&T's Services would also qualify to have its cost for that 

line credited by $50 (less the wholesale discount in situations where the 

wholesale discount had already been applied to the initaI retail price) and have 

the instailation charges waived. See, for example, the CLEC Accessible 

Letters" from February 2009, acknowledging that CLECs qualify for these 

36. 

reduced prices for service (Exhibit 2). 

This dispute arises because on or about July 1, 2009, AT&T alerted 

CLECs through a series of CLEC Accessible Letters that on September 1, 

I1  

BellSouthbas, howcva,paidthecreditsrequestsdforserviccrendacd onlyaftaJme2007. 
Thetimingappearstocoincidewiththe4thCircrdt'sdecisioninBellSotcrh TelecommunicationrInc. 
Y. Sadord et d., 494 F3d 439 (4th Cir. 2007), in which the 4* Circuit upheld the N d  Carolina 
Commission's decision that promotions that tend to reduce the retail pice paid by retail customas 
must be made available to CLECs. 

I1 

A CLEC Accessible Letter is simply a c&munication that AT&T posts on its wcbsite or 
mails to CLECs informinp them of issues related to the provision of service by AT&T. 
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2009, AT&T in effect planned to: 

(1) cease compliance with AT&T’s obligations under the Federal 
Telecommunications Act; F e d d  Communications Commission 
regulations; and contracts to resell AT&T’s services to plaintiffs CLECs 
at wholesale, and 

(2) instead implement a program of predatory pricing, in which AT&T 
will drastically discount its pricing for its retail customers, but deny 
corresponding discounts to its redelwholesale customers, such as 
plaintiffs. 

A copy of representative samples of the relevant CLEC Accessible Letters are 

attached as Exhibit 3. For example, instead of making a cash back payment or 

credit of $50 (less the standard wholesale discount), AT&T has stated that it 

will provide plaintiffs with reduced credits calculated by some bizarre formula 

that AT&T came up with on its own. See Exhibit 4. 

37. In effect, what has happened here is that despite ATBtT’sclear 

obligation under 47 C.F.R. 8 51.605 (a) to “e t o  any requesting 

tdecommunications carrier any telecommunications service that the 

incumbent LEC on a retall basis,,” AT&T has declared that it will no 

longer make available for resale the same offer it makes available for its retail 

customers as described in its retail tariffs or other retail offerings. Instead, 

AT&T will make available a highly modified offer, with completely dirwent 

terms, for wholesale - one in which the amount of the cash back promotion is 

not a fixed $50, but an amount drastically reduced by bizarre “retention” and 
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ESCROW AND DEPOSIT AGREEMENT 

THIS ESCROW AND DEPOSIT AGREEMENT (“Escrow 

Agreement”) is made and entered into this [] day of [ 1, 2010. by and 

between [ ] (“CLEC”), BellSouth Telecommunications, Inc d/b/a AT&T 

[State] (“AT&T”), and [ ](the “Escrow Agent”). 

WHEREAS, AT&T and CLEC are parties to [identify docket]; and 

WHEREAS, in [identify Order] the [State commission] has required CLEC to 

deposit [$ ] into an appropriate escrow arrangement; 

NOW, THEREFORE, for and in consideration of the payment by CLEC to 

Escrow Agent of Ten Dollars (SlO.00) and other valuable consideration, receipt whereof 

is hereby acknowledged, and the mutual promises hereinafter set out, the parties hereto 

agree as follows: 

Section One: Position of Arrent 

[ 1, as Escrow Agent, acts hereunder as a depository only and 

undertakes no responsibility or liability other than as herein specifically set forth. 

Section Two: Liability 

Escrow Agent shall not be liable for any ermrs of judgment or for any act done or 

omitted by it in good faith, or for anything that it may in good faith do or refrain from 

doing in connection herewith. No liability will bc incurred by Escrow Agent if, in the 

event of any dispute or question as to the construction of this Escrow Agreement, it acts 

in accordance with the opinion of its general counsel. 



Section Three: Notices 

All notices to any party shall be in writing directed to the parties at the addresses 

appearing following their signatures hereon or at other addresses as each may furnish, 

from time to time, to the other parties hereto. 

Section Four: Documents 

Escrow Agent is authorized to act on any correspondence or other document 

directed to it which it believes in good faith to be genuine and signed by the proper party 

or parties, and will incur no liability in so acting. 

Section Five: Adverse Claims 

In the event of any disagreement or the presentation of adverse claims or demands 

in connection with this Escrow Agreement and funds escrowed pursuant hereto, Escrow 

Agent shall refkse to comply with any such claims or demands until all the rights of the 

adverse claimants have been finally adjudicated by the [State commission] or a court 

having jurisdiction ofthe parties and subject matter. 

Section Six: Comoensation 

Escrow Agent shall receive no compensation for acting as such pursuant to this 

Escrow Agreement excepting such as it derives from all customer money market 

accounts at its banking house. CLEC shall pay to Escrow Agent the [$A inception 

fee and the [$A annual fee for the maintenance of the account pursuant to this 

Escrow Agreement. 

Section Seven: Instructions 

Escrow Agent hereby acknowledges the following instiuctions: 

1'. 
.. 
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1. 

(ACH) transfers; 

It shall handle all transactions herein via Automatic Clearing House 

2. It shall accept an initial deposit from CLEC in the amount of 

[ ] and any further amounts submitted by CLEC, and shall place same into 

a money market account entitled “[CLEC] - AT&T: Dispute Account”; 

3. Any and all intercst earned on said account shall likewise be deposited 

into same; 

4. None of the funds deposited into the escrow account or the interest earned 

thereon may be subjected to Escrow Agent’s charges for serving as Escrow Agent; 

5. All interest earned on deposits to the escrow account shall be disbursed to 

CLEC and/or AT&T in the same proportion as the principal; 

6. Disbursements from the escrow account shall be limited to those 

authorized by written order of the [State commission]; 

7. CLEC and AT&T shall direct to the Escrow Agent appropriate 

documentation regarding proper disbursement of applicable funds held in the escrow 

account based on the ultimate disposition of the issues as described above; 

8. After appropriate disbursement of funds, any funds remaining in said 

escrow account shall be disbursed consistent with Paragraph 6 in this Section 7; and 

9. Escrow Agent may resign from its duties pursuant to this Escrow 

Agreement at any time, but shall give sixty (60) days written noticc of its intent to resign 

to CLEC and AT&T prior to the effective date of such resignation. In such case, no later 

than five ( 5 )  business days following said notice, CLEC and AT&T shall promptly notify 

the [State commission] of the Escrow Agent’s written notice and work in good faith to 
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identify a successor escrow agent who will assume the duties and responsibilities of the 

Escrow Agent pursuant to this Escrow Agreement. CLEC and AT&T shall then 

negotiate in good faith and execute a Successor Escrow and Deposit Agreement with the 

successor escrow agent identified. Said Successor Escrow and Deposit Agreemcnt shall 

bear identical substantive terms and conditions as this Agreement and shall be filed with 

the [State commission]. 

Section Ei&: ExDenses 

Any and all reasonable expenses associated with the work of Escrow Agent and 

incurred by it pursuant to this Escrow Agreement, including attorney fees and costs, shall 

be borne by CLEC and shall be promptly remitted upon request. 

Section Nine: Irrevocable Instructions 

This Escrow Agreement shall create irrevocable instructions to the Escrow Agent 

from the date hereof until the Escrow Agreement shall expire according to its terms or be 

terminated, and all funds placed in the account provided for herein shall be held for the 

use and benefit of CLEC and AT&T, as herein provided, and shall not until the expiration 

or tcrmination of this Escrow Agreement bc considered the property of either party, but 

funds held in trust for the uses and purposes herein set out. 

Section Ten: Audit 

CLEC and AT&T shall have the individual right to annually audit the escrow 

account, and each of them shall receive a monthly statement from the Escrow Agent 

showing funds held, deposited, and disbursed. 

.. 
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Section Eleven: Miscellaneous 

Escrow Agent shall notify CLEC and AT&T at least ten (10) days prior to any 

distribution of hnds in escrow. 

Section Twelve: Severability 

If any of the provisions of this Escrow Agreement shall be unenforceable or 

invalid under the laws of the jurisdiction applicable to the entire agreement, such 

invalidity or unenforceability shall not render the entire agreement invalid but rather the 

Escrow Agreement shall be construed as if not containing the particular unenforceable or 

invalid provision(s) and the rights of the parties shall be construed accordingly. 

Section Thirteen: Termination 

This Escrow Agreement and any obligations herein shall terminate upon any of 

the following acts: 

1) authorization in writing by both CLEC and AT&T (that is, a signature fmm a 

representativc of one party is not sufticient to properly terminate this Escrow 

Agreement); or 

2) disbursement of all funds in the escrow account consistent with the terms 

herein; 

3) execution of a Successor Escrow and Deposit Agreement; or 

4) pursuant to an order issued by the [State] Commission. 

Section Fourteen: Govemine Law 

This Escrow Agreement shall be construed, enforced, and administered in accordance 

with the laws of the State of [ 1. 
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Section Fifieen: Countemarts 

This Agreement may be executed in three counterparts, each of which shall be deemed an 

original, but all of which together shall constitute one and the same instrument. The 

exchange of copies of this Agreement and of signature pages by facsimile transmission 

shall constitute effective execution and delivery of this Agreement as to the parties and 

may be used in licu of the original Agreement for all purposes. Signatures of the parties 

transmitted by facsimile shall be deemed to be their original signatures for all purposes. 

Section Sixteen: Entire Ameement 

This Agreement contains the entire agreement between the parties with respect to the 

subject matter hereof. The terms and provisions hereof shall govern the rights, 

obligations and liabilities of the Escrow Agent. 

IN WITNESS WHEREOF, the parties have here set their hands the day first 

above written. 

CLEC 

Address: 

ESCROW AGENT 

By: 

Address: 
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AT&T 

0 y: 

Address: 

7 


