
Page 1 of 1 

\ Diamond Williams Oq03a? - 
From: matthew.feil@akerman.com 
Sent: 

To: Filings@psc.state.fl.us 

Monday, July 26, 2010 4:40 PM 

tony.mastando@deltacom.com: Fself@lawfla.com; Charles Murphy; james.merh@hypercube-Ilc.com: 
jean.houck@deltacom.com: hauard.michael@arenfx.com; koslofsky.jason@arentfox.com: Kevin 

cc: 

Bloom 

RE: Electronic Filing - Docket No. 090327-TP Subject: 

Attachments: DeltaCom's First Motion to Compel (TL248029).PDF 

Attached is an electronic filing for the docket referenced below. If you have any questions, please contact either Matt Feil or 
Nicki Garcia at the numbers below. Thank you. 

Person Responsible for Filing: 

Matthew Feil 
AKERMAN SENTERFITT 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32301 
(850) 425-1614 (direct) 
(850) 222-0103 (main) 
matt.feil@akerman.com 

Docket No. and Name: Docket No. 090327-TP - Petition of DeltaCom. Inc. for Order Determining DeltaCom. Inc. not Liable 
for Access Charges of KMC Data, LLC, Hypercube, LLC and Hypercube Telecom, LLC. 

Filed on behalf o f  DeltaCom. Inc. 

Total Number of Pages: 19 

Description of Documents: 

Nicki Garcia 
ofice of: 
Maffhew Feil 
850425-1614 

DeltaCom's First Motion to Compel 

Akerman Senterfitt 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32301 
(850) 425-1677 
Nicki.Garcia@Akerman .wm 

w.akerman.wml Bio I V Card 

CONFIDENTIALITY NOTE: Ths information conmined in this u8nrmirsion may be pfivileged 2nd confidential information. and is intended only for the ux ofthe individual or 
entity named above. lfthe reader ofthir message is not the intended recipicnc you are hereby notified that any dissemination, dislribntion or copying of this communication is stn~fly 
prohibifed. I f  you have received this rnll~mis~ion in m r .  please immediately reply fa the sender that you have received this communication in m r  and lhm del& it. Tha& you. 

CIRCULAR 230 NOTICE: To comply with U.S. Treasury oeparmient and IRS regulations. we are required to advise yon fhaf, mlcss cx md stated othmvise 
advice canmined in this transmittal. is not intended orwstften fa be used, and cannot be used. by any penon for the purpose of(i) avoi&.&& b d m h k  l!k$$l&I#J~&~e 
Code, or (ii) promoting. marketing or recommending fa another party any mnsaclion or matter addressed in this e-mail OT atfachmmr 

U S federal fax 

7/26/2010 



l1'1Zfl8htl.l.l 

OIOZ '9z Or 



STATE OF FLOlUDA 
PUBLIC SERVICE COMMISSION 

In re: Petition of DeltaCom, Ine. for 
order determining DeltaCom, Inc. ) Docket No. 090327-TP 
not liable for access charges of KMC ) 
Data LLC and Hypercube Teleeom, LLC.) 

1 

Filed: July 26,2010 

DELTACOM’S FIRST MOTION TO COMPEL 

Pursuant to Rules 28-106.204 and 28-106.206, Florida Administratc Code, 

DeltaCom, Inc. (“DeltaCom”) hereby moves the Commission to order Hypercube 

Telecom, LLC and KMC Data, LLC (“Hypercube“) to provide complete responses to the 

DeltaCom discovery requests identified below and, specifically, compel Hypercube to 

provide such responses to DeltaCom within five (5) days of the Commission’s order. In 

support of this motion, DeltaCom states as follows: 

1. On May 24, 2010, DeltaCom served its first set of interrogatories, first set 

of requests for production of documents and first set of admissions to Hypercube. On 

June 23, 2010, Hypercube served objections and responses to this set of DeltaCom 

discovery requests. 

2. A number of Hypercube’s objections are unsupported, invalid or otherwise 

unsustainable and many of its answers are evasive, incomplete or otherwise non- 

responsive. Accordingly, DeltaCom moves the Commission to over-rule Hypercube’s 

objections and to compel Hypercube to provide complete and responsive answers to the 

DeltaCom discovery requests specified below 
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3. Pursuant to Rule 28-106.206, Florida Administrative Code, discovery is to 

be obtained through the means and in the manner set forth in Rules 1.280 through 1.400 

of the Florida Rules of Civil Procedure. In general, "blarties may obtain discovery 

regarding any matter, not privileged, that is relevant to the subject matter of the pending 

action, whether it relates to the claim or defense of the party seeking discovery or the 

claim or defense of any other party."' Further, "[ilt is not ground Tor objection that the 

information sought will be inadmissible at the trial if the information sought appears 

reasonably calculated to lead to the discovery of admissible evidence." ' 
4. The discovery relevancy standard is thus far broader than the relevancy 

standard for hearing. See, e.g., Amenre v. Newman, 653 So.2d 1030 (Fla. 1995) 

(relevancy is broader in discovery than in trial, and a party may be permitted to discover 

relevant evidence that would be inadmissible at trial if it leads to discovery of relevant 

evidence.). Courts have described the standard with even greater specificity: 

A reasonably 'calculated' causal connection between the 
information sought and the possible evidence relevant to 
the issues in the pending action must 'appear' From the 
nature of both or it must be demonstrated by the person 
seeking discovery. . . . The mere fact that an inquiry that 
appears to be irrelevant 'might' lead to evidence that is 
relevant and admissible to the issues in the pending law suit 
is not sufficient. 

Calderbankv. Cazares, 435 S0.2d 377,379 (Fla. 5" DCA 1983). 

5. While most of Hypercube's objections are based on relevancy, such 

objections largely ignore DeltaCom's pleadings and the Issue List included in the Order 

Rule 1 .ZBO(b)(l), Fla. R. Civ. Pro. I 

' Id 

/71247%6:1) 
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Establishing Procedure in this docket. "It is axiomatic that information sought In 

discovery must relate to the issues involved in the litigation, as framed in all pleadings." 

K w t o n  Broadcasting of Jacksonville, Inc.. v. MGM-Pathe Communications Co., 629 

So.2d 852, 854 (Fla. 1' DCA 1993). As discussed in greater detail below, DeltaCom's 

requests are directly related to claims and issues raised in its pleadings and to issues 

contained in the Issue List adopted in the Order Establishing Procedure. The causal 

connection between most of DeltaCom's discovery and its pleadings and the Issue List is 

patently obvious, and even with respect to requests for which that connection is arguably 

not plain on its face, the connection is easily ascertained. No amount of Hypercube 

evasion can overcome this causal relationship to DeltaCom's pleadings or the Issue List, 

and Hypercube should not be permitted to impermissibly block the discovery of 

information related to the Commission's review of Hypercube's unlawful conduct. 

6. Most of Hypercube's relevancy objections rest on the singular premise that 

the simple act of Hypercube's having filed a CLEC price list renders that price list and all 

Hypercube's attendant conduct immune from Commission scrutiny. This premise is 

fatally flawed; for were it true, the Commission would not be able to effectively regulate 

and enforce the statues, rules and orders the Commission is charged with enforcing 

because it could never scrutinize a price list or tariff already filed.' DeltaCom's Amended 

Petition in this ease put at issue Hypercube's status as a "telecommunications company." 

its status as a "CLEC," Hypercube's legal foundation for filing the price list in this case, 

the legality and validity of Hypercube's charges to Deltacorn, and the legality of 

'?'he Commission. of coursc, has the power 10 do so and has done so in prior dockets. 

(TU47966;l) 
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Hypercube's arbitrage scheme involving access charges and associated kick-back 

payments to its wireless carrier customers. These issues were listed in DeltaCom's issue 

list during the issue identification process, and the Issue List for the Order Establishing 

Procedure certainly encompasses these matters. Hence, the discovery requcsts at issue 

are directly related to issues in the case and reasonably calculated to lead to the discovery 

of admissible evidence 

7. Still other Hypercube relevancy objections are made with respect to 

DeltaCom discovery requests seeking information regarding Hypercube's agreements 

with wireless caniers. The Amended Petition and the Issue List put Hypcrcube's 

payments to wireless carriers squarely at issue. DeltaCom's pleadings assert that 

Hypercube is engaged in an unlawful scheme involving wireless carriers and is seeking 

access charges for services performed for and/or by wireless carriers. DeltaCom alleges 

that Hypercube's remission of payments to wireless carriers puts Hypercube in the role of 

the wireless carriers' collection agent/proxy. DeltaCom's requests go to the heart of 

wireless payment issue, soliciting agreements for the purpose of identifying what 

payments Hybercube is obligated to make to which wireless carriers, the purported nature 

and purpose of the payment obligations (contingent or otherwise) and amount of the 

obligations. 

8. Other Hypercube objections claim that documents sought are 

proprietary/confidential. This argument is without legal foundation. DeltaCom has 

executed a reasonable nondisclosure agreement with Hypercube and Hypercube will 

have every opportunity to file for confidentiality requests with the Commission and 

thereby exempt such documents from Florida's Sunshine Laws 

(ILZJ7966.1) 
4 
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9. Still other Hypercube responses evade rather than answer DeltaCom’s 

requests. A party has the obligation to answer all lawful discovery, and Hypercube 

should be compelled to do so. Hypercube’s cavalier approach to is discovery obligations 

lacks good faith and it should not be condoned by the Commission. 

Discovew Reauests the Commission Should Order Hvnercube to Answer 

Requests Relating to Hypercube Wireless Contracts (Interrogatories 2-5 & 
44, Document Production Requests 2 ,3  &lo) 

10. DeltaCom made several requests relating to the Hypercube contracts and 

arrangements with wireless carriers that form one of the primary bases for DeltaCom’s 

claims here. Specifically, DeltaCom’s Interrogatory 2 asked Hypercube to “[ildentify the 

services Hypercube provides to wireless carriers in the State of Florida.” Interrogatory 3 

asks Hypercube lo “[ildentify the contracts pursuant to which Hypercube provides tbe 

services described in Hypercube’s response to Interrogatory No. 2.” Interrogatiory 4 asks 

Hypercube to “[ildentify the relevant provisions of each contract produced in response to 

Interrogatory No. 3 pursuant to which Hypercube transports 8YY calls originated by 

wireless providers.” Inlerrogatory 5 asks Hypercube to “[ildentify the relevant provisions 

of each contract produced in response to Interrogatory No. 3 pursuant to which 

Hypercube shares with wireless providers intrastate access charge revenues billed or 

collected on wireless-originated 8YY calls.’’ And Intei-rogatory 44 asks Hypercube to 

“[s]tatc whether or not all services Hypercube provides to wireless carriers for 

transporting and routing 8YY traffic within in the State of Florida are pursuant to 

negotiated, written contracts. If not, identify and describe the basis for the service 

relationship between Hypercube and said wireless carriers.” 

[ TL247966;i ) 
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1 I .  DeltaCom made several document production requests related to the same 

topic. Document Request 2 asked Hypercube to “[plroduce all documents referred to in 

or that support Hypercube’s response Interrogatory No. 2.” and Request 3 asked for “all 

documents referred to in or that support Hypercube’s response to Interrogatory No. 3” 

Document Request 10 asked for “all contracts that Hypercube has with wireless providers 

for access to their networks in the State of Florida.” 

12. Hypercube refused to provide any substantive response to all cight of 

these requests. Instead, Hypercube objected claiming that (1) the requests used terms that 

were “vague, ambiguous, insufficiently defined, or overly broad such that Hypercube is 

unable to determine what information is sought by this Request, and is thus likely to lead 

to confusing, misleading, inaccurate or incomplete responses,” (2) the information 

requested is not relevant, and ( 3 )  the information is a protected trade secret. 

13. All of Hypercube’s objections are without merit and Hypercube’s full 

response should be compelled. Hypercube’s claim as to confusion as to what the requests 

seek is facially without merit and is an objection that it raises verbatim in response to 

numerous requests when the plain language of the request is clear. The concept that a 

telecommunications provider does not comprehend the meaning of the term “services” as 

used in Request 2 - “services” being the only term Hypercube explicitly mentioned as 

being an example of the vague language - backs any credibility. As discussed above in 

paragraphs 6 and 7, Hypercube’s arrangements and contracts with these wireless 

providers is clearly relevant to the issues presented to this Commission. As also 

discussed above, Hypercube and DeltaCom have entered into a protective agreement and 

(TU47W.1)  
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thus, even if trade secrets were implicated, this type of information is fully protected by 

the protective agreement. 

14. Accordingly, Hypercube’s objections are without merit and it should be 

compelled to fully respond to these discovery requests. 

Requests lielated to Hypercube’s Network (Interrogatories 26 & 27; 
Document Production Requests 19-21) 

15. Interrogatory 26 asked Hypercube to “[ildentify all points in the State of 

Florida where Hypercube is interconnected with wireless carriers for the purpose of 

transporting 8YY traffic” and Interrogatory 27 asked Hypercube to “[ildentify all points 

in the State ofFlorida where Hypercube is interconnected with incumbent LECs for the 

purpose of transporting 8YY traffic.” In its Requests for Production 19, 20 and 21, 

DeltaCom asked for “all documents, including network maps and route diagrams, 

depicting network architecture, interconnection or call flow, for intrastate wireless 

originated 8YY traffic handled by Hypercube”; “all documents referred to in or that 

otherwise relate to or support Hypercube’s response Interrogatory No. 26”; and “all 

documents referred to in or that otherwise relate to or support Hypercube’s response 

InteiTogatory No. 27.” 

16. Hypercube responded by objecting on the grounds of relevance, repeating 

the same vagueness objection quoted paragraph 12, and on the grounds that the 

information is equally available to DeltaCom. Hypercube then went on to stale in 

response to Interrogatory 26 that it “transports calls from the wireless carrier’s MTSO to 

Hypercube’s network and switching eqiupment” and then refers DeltaConi to the CLLl 

(71247966;l) 
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codes on invoices and the CLONES database. In response to Document Request 19, 

Hypercube, after objecting on relevance grounds, makes the conflicting claims that the 

responsive documents are both publicly available on its website and constitute 

confidential and proprietary information. 

17. Both the jurisdiction of the wireless calls at issue and the connections 

Hypercube has with the originating wireless carriers is undeniably relevant and 

Hypercube’s claims to the contrary cannot survive even the barest of scrutiny. The 

interconnection points for and routing of 8YY traffic are relevant to the issues in this 

case, including Deltacorn’s claims that Hypercube did not provide any service in its 

Florida Price List to DeltaCom. The information also is necessary to ascertain whether 

Hypercube is providing interexchange services rather than exchange access services. 

Hypercube’s response of simply referring DeltaCom to the invoices, CLONES database 

and Hypercube’s website, is simply insufficient. None of those provide the complete 

information asked for and to which DeltaCom is entitled. Further, Hypercube’s 

conflicting claim that the documents responsive to Document Request 19 are both 

confidential and available on its website is nonsensical and does not provide a basis for 

refusing to respond. The information is not available on Hypercube’s website and there 

is protective agreement in place that eliminates any basis for refusing to produce on the 

grounds that the responsive information is confidential. 

18. Accordingly, Hypercube’s objections are without merit and i t  should be 

compelled to fully respond to these discovery requests. 

(TU47966,i) 
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Requests Relating to IXC Interconnection (Interrogatories 35 & 36; 
Document Production Requests 29 & 30) 

19. Interrogatory 35 asks Hypercube to “[ildentify all agreements Hypercube 

has entered into with any IXCs pursuant to which llypercube has accepted payment in an 

amount less than the price listed rate or amount it invoiced for its delivery of wireless- 

originated 8YY traffic to those IXCs and related data base queries” and Interrogatory 36 

asks Hypercube to “[ildentify all indirect network interconnection or traffic exchange 

agreements Hypercube has entered into with any IXCs pursuant to which Hypercube 

delivers wireless-originated 8W traffic to those IXCs. In responding to this request, 

please state: a. Whether iliese agreements contain rates for intrastate access and data base 

query services that are lower than those contained in Hypercube’s intrastate price lists; 

and b. Whether Hypercube filed any of these agreements with the Florida Public Service 

Commission.” DeltaCom then requested in Document Production Requests 29 and 30 

that Hypercube produce “all documents refened to in or that support Hypercube’s 

response Interrogatory No. 35” and “all documents referred to in or that support 

Hypercube’s response Interrogatory No. 36.” 

20. Hypercube responded by objecting and claiming that the requests sought 

irrelevant and confidential and proprietary information and refusing to provide any 

substantive responses. The requested agreements and any lesser payments under those 

agreements is directly related to the viability of Hypercube’s assertion of filed ratc 

doctrine protection. Moreover, the agreements shcd light on Hypercube’s unlawful 

arbitrage scheme 

(TL247966; I ) 
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21. Accordingly, Hypercube’s objections are without merit and it should be 

compelled to fully respond to these discovery requests. 

Annual Report Responses (Document Production Request 37) 

22. In Document Production Request 37, DeltaCom asked for “copies of all 

annual report responses Hypercube has provided to the Florida Public Service 

Commission for the last 4 years.” Hypercube responded by objecting on the grounds of 

relevance and refused to provide any substantive response. 

23. DeltaCom asserted in its Amended Petition that Hypercube is not for 

purposes of this proceeding a “telecommunications company” or a “CLEC” as defined by 

Chapter 364.4 These claims have been incorporated into Issue No. 1 in this case. 

Accordingly, DeltaCom is entitled to know what information Hypercube has reported to 

the Commission regarding Hypercube’s carrier status. 

24. Accordingly, Hypercube’s objections are without merit and it should be 

compelled to fully respond to these discovery requests. 

Call Flow, Transiting and Jurisdictional Information (Requests for 
Admission 13-16 & 18; Interrogatory 28) 

25. In Request for Admission 13, DeltaCom asked Hypercube to “[aldmit that 

Hypercube does not always deliver 8YY traffic to an incumbent LEC for transiting to 

DeltaCom in the same state in which the call originated. If you provide any response 

other than an unqualified admission, please explain and describe the basis for your 

response.” Hypercube’s response was to object, claiming the request sought irrelevant 

information, and then to point to language in DelfaCom s price list. 

See Cuunt 1, Deltacorn Amended Petition, pp. IO - I I .  

1 TL247966: 1 ) 
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26. Hypercube’s response is clearly inadequate. One of the key issues in this 

proceeding is the “service” Hypercube claims to have provided to DeltaCom. Knowing 

where Hypercube accepts calls and where it delivers them to is certainly relevant to 

figuring out just what type of service Hypercube provided. In addition, if Hypercube is 

accepting traffic in one LATA and delivering it in another LATA or even in another state, 

that certainly would undercut Hypercube’s claim that it is providing some sort of 

exchange access service. Thus, Hypercube’s claim that it is not relevant is without merit. 

As a result, Hypercube should be ordered to admit or deny this request. 

27. Request for Admission 14 asks Hypercube to “[aldmit that Hypercube did 

not originate any of the calls for which it has charged originating access to DeltaCom. If 

you provide any response other than an unqualified admission, please explain and 

describe the basis for your response.” 

28. Hypercube objected to the Request as irrelevant and vague (using the 

same language quoted in paragraph 12 above) and stating that “Hypercube provides 

switched access service to IXCs as defined in Hypercube’s Florida price list.” 

29. Hypercube’s vague and non-rcsponsivc answer is insuficient. DeltaCom 

is entitled to an admission or denial of the actual request for admission posed regarding 

origination, instead of an unrelated assertion about services in Hypercube’s price list. 

Hypercube should be ordered to respond to the request as written, not the request to 

which Hypercube prefers to respond. 

30. Request for Admission 15 asks that Hypercube “[aldmit that all trafic in 

dispute flows in only one direction - typically, from an originating wireless carrier to 

(‘11.247966.1 ) 
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Hypercube, then to the ILEC, then to DeltaCom. If you provide any response other than 

an unqualified admission, please explain and describe the basis for your response.” 

31. Hypercube’s response was to object on vagueness grounds (again using 

the language quoted in paragraph 12 above) and claim that it did not understand the 

request because it uses contradictory terms (only and typically). Hypercube went on to 

state that “DeltaCom has used and continues to use Hypercube’s network as an input to 

DeltaCom’s 8YY offering that DeltaCom sells to its customers for a profit.” 

32. Hypercube’s fatuous objection that it does not understand the request and 

that it uses contradictory terms should not be sustained. The request is clear: does the 

traffic typically travel in one direction, with that direction being from an originating 

wireless carrier to Hypercube, then to the ILEC, then to DeltaCom? Hypercube’s 

nonsensical response about DeltaCom using Hypercube’s network is irrelevant and 

insufficient. Hypercube should be ordered to respond to the request as written. 

33. Request for admission 16 asks that Hypercube “[aldmit that Hypercubc 

itself neither originated nor terminated any of the calls for which it billed DeltnCom 

intrastate access and/or data base query charges and that Hypercube did not otherwise 

provide call origination or termination services to DeltaCom. If You provide any 

response other than an unqualified admission, please explain and describe the basis for 

your response.” 

34. Once again demonstrating its will to turn the discovery process into a 

charade, Hypercube objected to the request as irrelevant and vague and stated “that 

trypercube provides switched access service to IXC’s as defined in Hypercube‘s Florida 

price list.” 

{ I‘l.247966, I 1 
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35. This response is yet another instance in which Hypercube completely 

disregards the actual request made and makes a largely irrelevant assertion in response 

rather than responding with an admit or deny as legally required. This request is clearly 

relevant to whether Hypercube has provided a service from its Florida price list to 

DeltaCom. DeltaCom is entitled to a response to the request for admission as posed and 

not some irrelevant contortion by Hypercube. 

36. Request for admission 18 asks that Hypercube “[aldmit that in no case 

related to the calls and charges at issue in this proceeding has a “Company End User”, as 

defined in Hypercube’s price list, selected DeltaCom as its presubscribed IXC. If you 

provide any response other than an unqualified admission, please explain and describe 

the basis for your response.” 

37. Hypercube responded by objecting to the request as irrelevant. Hypercube 

goes on to state that transporting 8YY traffic does not require a presubscribed IXC, that 

DelatCom is the RESPORG for the calls, and therefore DeltaCom is the party responsible 

for paying for routing. 

38. Not a single one of Hypercube’s statements responds to the request asked. 

Once again, the request seeks infomlation relevant to whether Hypercube provided a 

service in its price list to DeltaCom. Hypercube should be ordered to respond to this 

relevant request for admission and not engage in misdirection and irrelevant assertions in 

response. 

39. Interrogatory 28 asks Hypercube to “[elxplain why and under what 

circumstances Hypercube delivers wireless-originated 8YY calls to an incumbent LEC 

tandem outside the LATA and outside the state in which the call originates.” 

(TL247966:I ] 
13 



DeltaCom’s First Motion to Compel 
July 26,201 0 

40. Hypercube objected on the grounds of relevance and “to the extent” that 

the request seeks legal argument. Hypercube then goes on to vaguely state that 

Hypercube follows the routing patterns as published by the SMS/800 rules and the result 

of the dip in the SMSI800 database and subject to its network management and that 

:routing is “dynamic” in nature. Hypercube goes on to make an additional non- 

responsive statement about billing (which forms no part of the question). 

41. Again, the type, jurisdiction and routing of 8YY calls is central to the 

issue of ascertaining what type of service Hypercube provided (if any) and to whom. 

Thus, Hypercube’s claim of irrelevance here is completely without merit. Moreover, 

Hypercube’s vague and overly-generalized response is actually not responsive at all. 

DeltaCom is entitled to and Hypercube should be ordered to provide a full and detailed 

answer. 

Access Service Requests (Request for Admission 24) 

42. Request for Admission 24 asks Hypercube to “[aldmit that DeltaCom has 

never submitted an access service request (“ASR) or other order for the services at issue 

in this proceeding. If you provide any response other than an unqualified admission, 

please explain and describe the basis for your response.” Hypercube refused to admit or 

deny the actual request made and instead stated that it admitted that DeltaConi 

constructively ordered access service. 

43. Whether Deltacorn constructively ordered access services is not the 

request posed and Hypercube’s theory on that point is irrelevant and unresponsive to the 

question of whether DeltaCom submitted an access service request. This is clearly 

relevant and Hypercube’s obstructive response should not be countenanced. 

(1 L247966.1 I 
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Blocking Calls (Interrogatory 40) 

44. Interrogatory 40 asks Hypercube to “[ildentify any requests Hypercube 

has received since 2004 to block 8YY traffic routed by Hypercube and describe in 

complete detail Hypercube’s response to such requests, if any.” Hypercube’s responded 

by objecting to the request as overbroad and then stating that “it was not aware of any 

requests by DeltaCom to block 8YY traffic to DeltaCom in Florida.” 

45. DeltaCom’s request does not ask whether Hypercube received requests to 

block only 8YY traffic to Deltacorn, but whether it received any requests to block 

Hypercube 8YY traffic. Hypercube has squarely put the issue of blocking traffic at issue 

in its pleadings, arguments and pre-filed testimony. Any requests, or lack thereof, by 

other carriers and Hypercube’s responses to those requests is relevant to Hypercubc’s 

claim that DeltaCom had some type of obligation to try to block the Hypercube 8YY 

traffic at issue here. 

46. Accordingly, Hypercube’s objections are without merit and it should bc 

compelled to fully respond to this Interrogatory. 

Facilities Used (Interrogatory 42; Document Production Request 35) 

47. In Interrogatory 42, DeltaCom asked Hypercube to “[ildentify and 

describe the type of facilities used by Hypercube to deliver the 8YY traffic at issue to an 

ILEC for routing to DeltaCom.” Hypercube responded by objecting to the scope of the 

request and stating “that it uses the facilities outlined in its price list.” In Document 

Production Request 35, DeltaCom asked for “all documents referred to in or that support 

IIypercube’s response Interrogatory No. 42.” In response, Hypercube objectcd, claiming 

(TL247966,l) 
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the information was available to DcltaCom in thc form of invoices, correspondence, and 

its price lists. 

48. Hypercube's non-response is improper. The type of facilities used, per 

Hypercube's own price list, determine, in part, whether a particular service was provided 

by Hypercube. The vague and useless reference to its price list and invoices that do not 

contain Hypercube facility information does not provide the information requested and to 

which DeltaCom is entitled. 

49. Accordingly, Hypercube's objections are without merit and it should be 

compelled to fully respond to this Interrogatory. 

Conclusion 

WHEREFORE, DeltaCom respectfully moves the Commission to compel 

Hypercube to respond to the following discovery requests, consistent with the above, 

within five (5) days of its order: Interrogatory Nos. 2-5, 26-28, 35,  36, 40, 42, and 44, 

Admission Nos. 13-16, 18, and 24 and Document Request Nos. 2-3, 10, 19, 20, 21, 29, 

30,35, and 37. 

Respectfully submitted this 26th day of July, 2010. 

Akenncn Senterfitt 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32301 
(850) 425-1614 
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D. Anthony Mastando, Esq. 
Regulatory Vice President 
DeltaCom, Inc. 
7037 Old Madison Pike, Suite 400 
hntsville, AL 35806 
(256) 382-5900 

Attorneys for DelfaCom, Inc 

(TLZ47966:I ) 
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7037 Old Madison Pike, Suite 400 
Huntsville, AL 35806 

tony.mastando@deltacom.com 
jean.houck@deltacom.com 

Floyd R. Self, Esq. 
Messer, Caparello & Self, P.A. 
P.O. Box 15579 
Tallahassee, FL 32317 
(850) 425-5213 
kelf@lawflacom 

(256) 382-5900 

Kevin Bloom 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
kbloom@psc.statc.fl.us 

Mr. James Mertz 
Hypercube Telecom LLC 
Building 300 
5300 Oakbrook Parkway 
Suite 330 
Norcross, GA 30093-6210 
james.mertz@hypcrcube-llc.com 

Michael B. Hazzard, Esq. 
Jason Koslofsky, Esq. 
Arent Fox LLP 
1050 Connecticut Avenue, NW 
Washington, D.C. 20036-5339 

hamard.michael@arentfox.com 
koslofsky.jason@arentfox.com 

(202) 857-6029 
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