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BEFORE THE STATE OF FLORIDA PUBLIC SERVICE COMMISSION 
DOCKET NUMBER 120054-EM r +T 

ROBERT D. REYNOLDS and JULIANNE C. 
REYNOLDS, 

Complainants, 

V. 

UTILITY BOARD OF THE CITY OF KEY 
WEST, FLORIDA, d/b/a KEYS ENERGY 
SERVICES, 

Respondents. 
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UTILITY BOARD OF THE CITY OF KEY WEST, FLORIDA d/b/a KEYS 
ENERGY SERVICES RESPONSE TO COMPLAINT AND MOTION TO; 

DISMISS 
- - I  

RESPONDENT, UTILITY BOARD OF THE CITY OF KEY WEST, 
FLORIDA d/b/a KEYS ENERGY SERVICES, moves the Commission to dismiss 
the Complaint filed in the above-styled action and in support thereof states as follows: 

1. Since the date of the filing of the Complaint, Respondent has entered into a 
contract with Complainants and others for the provision of electrical service to 
the area commonly known as No Name Key, on which Complainants Reynolds 
are property owners. 

2. A copy of said Agreement is attached hereto and made part hereof as Exhibit A. 

3. A copy of the minutes of Respondent approving such Agreement is attached 
hereto and made part hereof as Exhibit B. 

4. Such contract effectively renders moot the Complaint filed herein in that it 
provides the very relief sought in Complainants Complaint, to wit, “requiring KES 
to extend commercial electric transmission lines to each property owner of No 
Name Key, Florida.” 

WHEREFORE, Respondent moves the Commission to dismiss Complainants 
Complaint herein as filed. 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

furnished via e-mail and regular mail 0: BARTON SMITH, P.L., 624 Whitehead 
Street, Key West, FL 33040 thi &&of March, 2012. 

NATHAN E. EDEN, P.A. 
Attorney for Respondent 
302 Southard Street 



ELECTRIC UCenySION AGREEMENT 
LINE UCTENSION # 746 

THIS ELECTRIC DCIENSION AGREEMENT (the *Agreement*), 
by and - HQ W E  KEY mwmy m. wlth an address of ?Izf31 

(see Exhlbft .Am for corponte 
Documents) hereinafter called "NNKFOA," and the THE QIY 

wlth an address of 1001 
James Street Key West, Florida 33040, orgsnizRd and exWng under the bws of the 

A 

State of Fkrida, hminalter C a k d  "m." 
WHEREAS, the has applied to the for -'-IC sendee of the 

character commonly known as single-phase8 starting at  p̂ " 
m 

I 
L: and 

WHEREAS, said location requires an extension of present distribution 
system from the last polnt of electrical service on the west side of the bridge from the 
Blg Pine Key side extending with conduits attached to bridge and apprO>cimabely 62 
04kl: and 

WHEREAS8 would nOt be justrtied in Mking said eXtensiOn prkr to the 
receipt of payment in full for the line e>ctenslon estimated oost at the rate of 
-or said Une Extension. 

THEREFORE# mmm8 that for and In consideratlon of the mwal  
covenants and agreement hereafter set forth for the parties hemto cwenant and agree 
CIS fbllows: 

m. The obligations of WKFQA to fund and replenish the escmw account 
desaibed herein and to pay for catastrophic damage to the electtic facilities constructed 
pursuant to this Agreement wlll m n u e  In perpetuity or untll such o#lgations are 
waived in wrlting by-. 

ARlIQEJl. Upon execution of this Agreement by wIyK#IA. shall 
advance to U59,2J7.00representlng the known outstanding balance for 
current amabed construction cost of the requested line &endan, for 
specialized Wnlng (Artlde XN and for es~ow account ( m e  XVI). See 
Exhlblt 'B" for the full bmkdown of expenses paid and estlmated to be paid. Uparr 
completion, if actual costs assodated with the consbuctkn of the requested Une 
e>ctenslon are less than the estimated construction cost, will return the difference 
bo wwK#M. will be responsible for the total cost of construm as 
described in Artide N and elsewhere in this Agreement, and WNK#)A acknowledges 
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that the total cost of amtmction may e>aceed the estimate of In this 
Agreement lywKpcM is obligated to pay for various mclfteFs, and such obligation 
includes the requirement to pay for the botai costs of the matters -bed 
incurred, indudlng without Urnitation, the obligatkn to reimburse sums due to 
third paw wntractors or the costs of w i n g  the goods or senric#s by KEY& through 
Its employees. 

ARnCIEIII. All costs incurred by shall be documented and presentad 
quarterly to lYNKPClA upon request- - IywK#IA shall be responsible for any and all expenses assoelated 
with this line extension from start to flnish which includes but Is not limited to the ast 
of litigation, permitting, oonstructbn ovemns, constnrctlon delays, and contractor 
remobilization resultlng from delays. From tlme to time, KEys shall have the right to 
require advances ftom wKPQ& above the initial advance set out In Artide I. If 
NIYK#IA fails to make the payments as required by KEys. construction on the p r o m  
may be halted and 

In addition to its other duties or obllgakns stated in this Agreement, IywK#IA 
agrws to engage, pay for and coordinate an "on-site" bbbgist, with appropriate 
aedentiais, during initial constnrctiOn of the electrical fadllties in accordance with the 
Ash and WiMUfe SenrrceS (M) nquirements as stated in the "Stock Island Tree Snail 
and Garber's Spurge Impact Avoidance prw#dures Plan". or its amuttanb 
will perfwm all work associated with this plan. Any asmdated pmject delays In 
wnsbuction or additional work wlll be paid by Iy)yK#II(. 

MlI-. WWKpoA shall be responsible for all casts incurred In the event the 
Contract.is candled or the pmject is stopped. wIyK#IA Will be respondble for any 
matedal purchased for the p-. If such material can be used for another project (at 

wlll charge a 2096 material resboddng fee. I f  bridge 
conduit system is in place, and contract stopped prior to project OompIeUon, 
is responsible fur all costs incurred by or by any contractor or 
nsubcontractor" lndudlng asts of demfv&mctlon# removal, mitigation, disposal and any 
repairs to nkrm the bridge or the rights-of-way to their preconstwctbn condition. 

may elect to terminate this A g m t .  

sole detemlnatbn), 

lUlTIctE.  The construction contemplated by this Agreement is limited bo the 
single-phase, primary electrical facilities in the kcation as depicted on Une &tendon 
drawing attached as Exhlblt %." lhis Agreement does not indude funds for 
any constructkn on private property to provlde sewice to a 
home nor does It indude oosts that may be needd for amtmcth of customer "Tap 
Poles" that may be needed to prwide service to homes more than appmdmately a 
fat from the pmposed primary lines. Any such construetion w6ts to extend servjce 
from the primary deebrical facilities to a home or property will be at the property 
owner's expense. Upon completion of construction and energizing the slngle phase 
distribution Une shown on Extension drwving attached as Exhlblt 'c", KEys 
wlll have no further obligations under this Agreement. 
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-. I<tys and the WNKpOA agree that the Une Extension drawing 
attached as Exhlbft "C" is a single phase dlstributkrr facility designed to 

provide electrical m c e  to the existlng homes and lots. (Identified under B i M t  
U9 The attached Une extension drawing # attached as ExhlMt "c", is part 
of this contract and made part hereof. Previously exemid Una Extendon %751 for 
two pdes will become a part tf this line extension as Exhlblt "D". 

w- There cunentty exists a resldentlal homes and lo& on No Name 
Key of which a are connecting bo the elecblcai facilities as part of this Agreement. . 
Before the construcbkn of the project is complete, the NIYK#M will prwide I(pys 
with a Ust of m e m b e r s  who are In compliance wjth thek flnandal obUgation to 
the IyIyK#IA in paying their full prorated flnandal share. This IM will become Exhlblt 
"I". If at a future date, any of the remaining a homeowners, not currently llsted on 
Exhlbit T, elect to connect to the electrical fadlities, they must meet all of 
pdlcles. In addition, any d those remaining a homeowners will be responsible for 
paying in advance an amount outlined In Exhlblt "E' representing their fair share of 
the tcrtal flnal cost asmclalsd with the Une extension design and this line exLendon. 
Also, those remainlng a homeowners may have additional costs assodclbed with their 
speclffc line extension. shall reimburse the 85% of the amount 
outlined in Exhlblt "D" and paid by the new customer. If elecbic service is reqwsbed 
to a parcel on No Name Key not included in the 
may deal with such additional parcel or customer in aoeordana with its then exlsthg 
palm. 

parcels desalbed above, then 

M u  The provisiorrs &Article VXII dthis Agreement shall terminate ten 
years from the date this Agreement is signed. The prwisions of Article VI11 do ncrt 
extend to any lots that are not idenbifled as the existing residential homes and lots. 

TITLE AND OWNERSHIP 

/Ut"w, Mle to# and complete ownership and control over all the -1 
facilities or sssodated items constructed pursuant to this Agreement, shall at all times 
remain in KMS, and KEys shall have the right to use the same for the purpose of 
service to other customers. 

EASEMENTS AND PERMl[mNC3 

MTI-. lywKpDA will secure, grant, or cause to be granted bo KEYS. and 
without cost to KEYS. all rlghts, permits and prhrileges necessary for the construction 
described herein and the renderfng d sew hereunder. shall work 
colbboratlwly wlth to obtain aU necessary msents, pemrittlng, easements 
and Ucenses necessary to accomplish this line extension but all costs shall be the sole 
and exduslve obllgatbn of the NCYK#IA. All permits# permissions and easements shall 
be obtalned and prwided bo prior to commencement of cmdmtkm. All 

4- Initials KEYS: - customer: 
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construction wlll be performed by Ktys or through contractors mtalned by 
the entire project must be designed to 

and 
requirements. 

MAINTENANCE 

Ml"XclEMI. It is expressly undemtood and agreed that the amount paid by 
wwK#IA to KIys. for the cost of the lines to be built hereunder includes oost of 
trimming trees or other obssructions from the right-of-way, and to bim all trees 
adjacent thereto In order that the lines to be bulk under may be safely and pro9erly 
consbucted. shall clear and trim all trees as necessary to begin the extension at 
the sole! cost of m. All inttlal tree trlmming on private property prkr to 
installation of service drops shall be perfibrmed/cut by the private property owner. Afber 
the extension is complete, maintenance of said trees shall be performed by in 
aaeordance with its m a l  opemtjng procedutes at no additional cost to IIYK#lb. 

ARnCLEXIII. MWI(JrOA also agrees to pay for requlred, necessary or 
appropriabe ttalning for staff may become 
certwleed in accordance with the "Stock Island Tree Snail and Garbets Spurge Impad 
Avoidance procedures Plan" (see Exhiblt V"). lhls training and certification shall be 
done prior to energidng the new elecbkal high voltage faciUUes. 

staff so that members of 

A R ~  XIV. IyIyK#IA agrees to pay KEys a one time 5295o.oofee bo 
cover the development of a "training program" in accordance with the "stock Isbnd 
Tree Snail and Garbets Spurge Impact Avoidance prooedum Plan". AdditJonally, 
IywK#IA agrees that during constructron, shall pay and supply the required 
biologist as required In 'stock Isbnd Tree Snail and Garbets Spurge Impact Avoidance 
Procedures Plan". This persorr shall be tesponslble for compliance in #xxKdana with 
said Plan. 

PROCEEDIW WITH WORK 

-. Upon compliance with and completion of all predicate provisions 
hemin, KEyG wlll proceed wlth construction of the e>ctension outlined hereln and as 
covered by sketch and spedfications hereto attadred and made a part hwed. It is 
agreed that construction of said line extension shall require an indeterminable perkd of 
time. 

COASTAL BARRIER RESOURCES ACT (CBRA) - ESCROW - LIEN 

p R T I w .  lylyKpQA and the Owners of property to be sewed by the line 
extenth acknowledge that shall have no OMlgatlon to make any mstruction 
or repairs. and the owners of property to be sewed by the line extension 
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further agm and recognize that sections of No Name K 9  a n  within a -1 Banier 
Reswrces Act (CBRA) (see Exhlblt .a”), and that certain electrical fsdlitles may not 
be ellgible for FEMA reconstruction funding after a Natural Disaster. IyIyI<#M and the 
owners of property to be by the Une extenUon acknowledge and agree that 

shall have n9 obligation to pay any sum for repairs or reCOclSbUctkn that are 
typkally covered by FEMA for non CBRA a m s  and NNK#IA or the owners of property 
senred by the line extedon shall be required to pay the cost for reamtruction and 
repairs that KTys would othewlse have been reimbursed by FEMA. To minlmke the 
poesiblltty of delay in apair or mstructiOn pending advanced payment to KMs. 
IyIyK#IA shall establish an Escrow account to pay for such cost. 

This esww account shall be In shall have total Oontrd. 
will use the funds In escrow solely for the for purposes consistent with thls 

Agreement. This escrow account shall have an initbl depos# of and 
WlyKPoA shall pay this to prior to commencement of any 
construction of the Kne extension. Interest earned, at the rate paid to by its 
deposkwy institutions for short term deposit accounts, will m l n  In the aacount. In 
the event uses all or part ofthe escrow funds for npalr or recorwuctbn cri the 
fadllties, the shall replenish the account within slx (6) months, fw the exact 
amount that WBS used. Failure to replenish the escrow account to is a 
default in this Agreement entitling to suspend electric service along the lrne 
sctenslon and to other rights as set forth herein. 

name and 

In the event of a catastmphk damage to the No Name Key facilities consbuceed 
punwnt to this Agreement (Catastmphlc damage for purposes of this Agreement k 
deemed to be damage multing in repair costs in an amount exceeding the amount of 
the escrow deposit held by= at the time ofthe damage), -has no obliqatlocl 
to make repairs until wIyK#IA or the owners of property served by the line extendm 
have paM to 10096 ofthe funds’estimated to be needed to pay form cos& 
that are typically covered by FEMA for non CBRA areas cost to make repalrs to m. 
KEys shall have no digatlon to restore service or make repairs until It receives or is 
assured to Its satisfsction that all sums needed to nesbore senke or complete the 
repairs will be paid for by FEMA or by WIyIBOA so that it incurs no loss or cost 
assodated with such repairs. lhis shall be In advance of any restoraton work in CBRA 
areas. 

NoNthstanding the foregoing, and the in the owners of propetty 
served by the line extension at the time of the damage hereby authorize to make 
repdrs or to reconstruct the facilities built pursuant to thls Agreement in the event of 
any damage regadless of whether suffldent flnds are held in the Escrow account 
desalbed herein. The costs of such repair in excess of any sums held in the Escrow 
account shall be a pemnal obligation of and of the property owners whose 
property was served by the line extenslon at the Ume of the damage (but such persorral 
resporrstMlity of the property Owners is limited to their prorata sham of the ~ o s t s  based 
on the number of properties senred by the line extension). All of the costs of repair or 

Initials KEYS -2k Customer: & 
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mamtructlon, together with interest and all costs and expenses of collecUon, including 
reasonable attorneys' fees, am a continuing charge on the bnd of all such prp- 
owners, and KEys shall have a right to a lien against all such property for the payment 
of such funds. lhis Agreement corrsUtutes mnsbuethre notice to all subsequent 
purchasers and/or credibws of the exktmce of lien rights. Keys from Ume to 
.Urn may neord a No&e of Uen or in the public records for the purpose of evidencing 
the lien established by this Article and the pdority of the Notice of Lien shall be based 
on the time and date of recording the Notice of Uen in the public ECORJS. 

Any sum dected In any Notlce of Uen not paM wlthin 30 days after its due date 
bears interest at the highest per annum rate of interest allowed by law. may 
bring an actkn at law agalnst the property owner@) personally obligated to pay such 
assessment and/or or foredose its lien against such ownefs pmperty subject tn the 
 ati ice of Uen. The lien for sums claimed pursuant to thfs ARIde may be en- by 
fudlcbl foredosure in the same manner in which mortgages on real property frwn time 
to time may befwedosed in the State of Fkrfda. In any such fweclosure, the property 
owner is required to pay all costs and expenses of foredosure, including reasonable 
attwneys'fees. All such costs and Wnses are secured by the Uen fwecksed. Each 
property Owner is deemed to acknowledge conclusively and consent that all Sums due 
to pursuant to this Article are for the improvement and maintenance of any 
homestead thereon and that lien has priority over any such homestead. 

-. wK#IL( agm and acknowledges that each customcT that 
applies for electrical senrice to a home or parcel on No Name Key shall execute a 
separate document entitled NUIICE AND AGREEMENT REGARDING PROVISION OF 
ELECTRIC SERVICE TO NO NAME KEY (the *Notice“) (see Exhibit Wl) that 
acknowledges they understand and accept this Agreement. 

Prlor to providing electric service to a parcel, all persorrs or entities having an 
Ownership Interest in the parcel and all spouses of such persons shall execute the 
Notice before two (2) witnesses. The Notice shall be notarized and recorded in the 
publk mords of Monroe County, Florida at the Monroe County Court House 500 
Whitehead street Key West, Florida at the property ownets expense. The property 
Owner shall deliver the origlnal executed notice to and mipt by of the 
original recorded Nosice is a condition to the provision of electric service to a parcel or 
home on No Name Key. 

DEFAULT 

m. If (a) MKp4b falls to perform any of Its oMigaUons as 
described in this Agreement; or (b) a reahrer is appointed for NWKPOA: or (c) there 
is f!aawty in any mterbl respect of, or any material omlssion in, any representation or 
statement made to in connection with this by or on behalf of 
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Agreement; or (d) lyLyKpoA k dissolved then #IyK#IA shall be in default of this 
Agrwnent within m n t y  days after notice of the default is prwided to wIyK#IA. and 

will be entitled to all mmemdies at law or in equity to enforce this Agnement. In 
addition, If WWKpoA fsils to pay any sums due pursuant to this Agreement, may 
elect to teemrlnate or suspend cnmtruction actMtles and may elect to terminate or 
suspend electrk senrice along the Ine extension eontempkmd by this Agreement. 

If asserts that KEys has failed to perform any of Its obUgat&ns set 
forth in thk Agreement obligations, IyIyI<poA shall give written notke spedfying 
the obligation(s) with thirty (30) days 
to cum the asserted default, Provided, however, that if the nature d the spedfkd 
oblIgaUon(s) is such that mom than thirty (30) days are requked for performance8 then 
ggy& shall not be in default if KEys commences performance wlthin such 3tMay 
period and thereatter prpsecutes the same to completion. 

has failed to perform and provkling 

GENERAL IERMS 

DO(, This Agreement supersedes all prevbus agreemen& or 
representatives, either writhen or verbal, between and WWKpoA. made with 
respect to the matters herein contained. This Agreement the Notice and the exhibits 
attached hereto contain the entire agrament between the parties. Them are no 
promises, agreements, amdlthns, undertaking, warranties or representatkns, oral or 
written, express or implied betcnreen the parties other than as hereln set foRh, No 
amendment or modification of this Agmement shall be valld unless the! same is in 
writing and signed by the parties herebo. No waiver of any of the provisions of this 
Agreement or any other agreement referred to herein shall be valid unless In mlting 
and slgned by the party against whom enforcement Is sought and any such written 
wahm shall only be applicable to the speclfk instance to which it related and shall not 
be de!emed to be a continuing or future waiver. This Agreement shall inure to the 
bendit of and be binding upon the mpecthe heirs, legal representatives, suaesmm 
and assigns ofthe parties hereto. 

In the event that any party to this Agreement shall be delayed, hindered or 
pmented frwn perfbnnance of any act required by this Agmment, except with respect 
to the obligations to pay any fces, expenses or other amounts required by this 
Ag- by reason of ssrikes, labor trwbles, Inability bo p m r e  materials or SecvTces 
necessary for such p e m n c e ,  ressrlctive gwmmental laws or regulatkns, dots, 
InsuTreCblon, war, tmwism, Act of God, or any ather mason beyond the reasonable 
control of such party, then performance of such act shall be excused Ibr the perlod of 
the delay, and the period of the performance of any such act shall be eatended for the 
period equivalent to the period of such delay. 

Whenever any notice, demand, consent, delhrPKy or request Is required OT 
permitted hereunder, it shall be In writing and shall be deemed to have been properly 
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given or sewed (a) when delivered in fact to the other party, or (b) three (3) business 
days afber hsving been deposbd in the United States mall, with adeqwte postage 
prepaid and sent by registered or cedfled mail wlth return receipt requested, or (c) 
when delhrered to Federal Express or other comparable overnight courier whkh obtains 
a recelpt to confirm delhmy, to the addresxs set forth above or at such other 
ad- as are specitled by written nobice so ghfen in accordance herewith. Any 
notice to shall be sent to llly6 to the attention of the General Manager/CEO 
wlth a requlred copy to the Mrector of Engineering. 

Any captlons and headings contained In this Agreement are for convenience and 
reference only and h no way detine, dexribe, extend or limn the scope or Intent of thls 
Agreement nor the Intent of any provision W. This Agreement shall be oorrstrued 
and inteqmbd according to the bws of the State of Aorida. Whenever used herein, 
the singubr number includes the plural, the piural indudes the singubr, and the use d 
any gender indudes all genders. This Agteement shall not be construed more strongly 
against of for elther party and the rule ot wnstruction agalnst the drafber shall not be 
fdlawed or applicable to thls Agreement. Any prwislon of this Agreement that is legally 
unerrforeeable shall be IWfecUve to the extent of such unenforceaMUty without 
Invalidating the remaining provisions hereof. All exhibits refened to within and 
attached to thls Agmment are by thls reference incorporated within this Agreement 
and are considered a part of this Agreement This Agreement b not a third party 
benelklary contract and shall not in any mpect whatsoever create any rights on behalf 
of any third paw. This Agreement may be executed in one or mom oounteqmrts, 
each of which shall be deemed to be an original but all of which shall constitute one 
and the same agreement. 

The partles agree that from tlme to time and folkwing a request thedbr by a 
party, each shall promptly execute and delhrer to the other parties such further 
documents and Instruments reasonably necessary to oorrfirm and/or effeckrate the 
obUgat&ns of each party hereunder and the consummation of the transactions 
contemplaaed hereby. 

Tlme is of the essence in connectloll with this Agmment and each provision 
h d .  Unless this Agreement expresdy OT necessarily requires othetwlse, any time 
period measured in "days" means consecuthre calendar days, except that the expiration 
of any time period measured in days that expires on a Saturday, Sunday or kgai 
holiday automatically will be extended to the next day so that it is not a Satuurday, 
Sunday or legal holiday. 

EACH PARTY HEREBY WAIVES THE RIGHT To A TRIAL BY JURY IN ANY ACIION 
OR PROCEEDING BASED UPON, OR RELATED To, THE SUBJECT MATER OF THIS 
AGREEMENT. THIS WAIMR IS KNOWINGLY, INTENTIONALLY, AND VOLUNTARILY 
MADE BY EACH PARTY AND EACH PARTY EXPRESSLY ACKNOWLEDGES THAT NEIMBR 
THE OTHER PARTY NOR ANY PERSON AcnNG ON BEHALF OF THE OTHER PARTY HAS 
MADE ANY REPRESENTATIONS OF FACT TO INCLUDE THIS WAIVER OF TRIAL BY 

initials K d & ~ s + o r n e r :  
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JURY OR IN ANY WAY To MOOIFY OR NULUFY ITS EFFECT. EACH PARW 

MEANING AND EfTECTOF THIS WAIVERPROVISION. 
KKNOWLEDGES m THE OTHER THAT IT HAS READ AND UNDERSTANDS THE 

IywK#IA REPRESENTS AND WARRANTS To KEYS THAT IT HAS CONSJLTU) 
REGARD To THIS AGREEMENT OR MATIT HAS HAD AMPLE LEGAL COUNSEL 

OPPORTUNIM TO OBTAIN LEGAL CWNSEL AND HAS EcEcTrD NOT To DO SO, 

Ead\ pers~l  slgning this Agreement represents and wamnts that he or she has 
full pawer and authority to enter into and cxccute this Agnement and that upon 
executlOn and delivery, this Agreement will be binding on and enforceable against the 
party for whom that persons signs. 
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No Name Key Property Owner's Association 

Lynne. 

NNKPOA. Inc. it rudy to execute me KEYS Enaay LE Contract and go 
before the KEYS Utility Board on January 12th. We will have the final LE 
Contract signed and to you by or before Jmuary 4th, 2011. 

Thank you, 

Kathy Brown. Preaidcat 

NNKPOA. IDe. 


NIp/QII $I".'M': 
1M No ~ lC(V ~:v OWllen b.socitlilOl, '"PfHNU btulc Inf,..trwcturrtllllJHT1Yelllenu IncIudI". a «lftral 
,.wtIreontt«tion "Hd its .JtICIrlcaipq"..r 11ft-for ra/tMlIs q(No N•• "'" in MOllroe COfInty. Florida. n.. 
blodRtlon doG IIIU tMIvoctIt. dnwltlplHll'H oft" uland and hili, fIIla principal flOIli. the I-.ID'm. ",,,ItI 
pHIlraliDllfll. II..pt'DI«:fitRI oft.. illtn,tb uNiq'" cIHIrtICI.,· that II achlnM~ Its Ii",it.d tJ.Mity and abt,lfdanoe of 
ntJlHre. 77w ~ioI, II a "nmg ~ofa ""trvlM~''p''''' to pn1tM:t our i",hoIY and ".,...,,,,,,. WtIIIn 
jroII, PdIutIoR. The duocllllioH. "ltll. a" odwH:tItll q(grid-lill ,o/ar.t .,«rita and tlw a",;ron",flIIt. ben.ftllit 
ojJin IN U'orld.J-h lira. 110 DIM IIINMIld btl/Mud JIOI' . IIled civlIIZtIIIOI' ~ IIHJIfI btuic1t(rt:tslruCfUI'WlmJH't1W'W'", 
,Hdr GI ~ntrrIIMWIp tl"fNlIJIH!III mid tllspaflli. or allflmsv:ial eimrical /KIM'W. 
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exhibit lip 

Stock Island Tree Snaila.d Garber~1 Sput'&e Impad Avoidaace Proced.res 

Keys Enerv Services Power Liae 'IIItallation and Maintenance 

No NalDe Key, Monroe Couaty 

Pre,...... ror; 

No NaIn~ Key 'roperty awDen AaoctatJoll 
J1731 Ton... Lue 
No Name Key. IiIoriU 3lI4J 
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Exhibit Ym 





MINUTES FROM A REGULAR MEEnNG OF THE UTILITY BOARD 
OF THE CITY OF KEY WEST, FLORIDA, HELD AT 5:00 P.M. ON 
MARCH 7, 2012 AT THE WILLIAM ARNOLD SERVICE BUILDING 
LOCATED AT 1001 JAMES STREET, KEY WEST, FLORlDA :1 

The above referenced meeting of the Utility Board of the City of Key West, 1=lorida, 
convened at 5:00 P.M., on the above date and location and was called to order by 
Chairman Hernandez. Present and answering to the roll call were Utility Board members: 
Peter Batty, Charles Bradford; Barry Barroso; and Mona Clark. Also present at the 
meeting: Lynne Tejeda, General Manager & CEO; Jack Wetzler, Assistant General Manager 
& CFO; Nathan Eden, Board Attorney; David Price, Transmission/Distribution Director; Dale 
Finigan, Engineering/Control Center Director; Alex Tejeda, Customer Services Director; 
Suzanne Greager, Management Services Director; Eddie Garcia, Generation Director and 
Stan Rzad, Compliance Administrator. 

Before the meeting started, Chairman Hernandez addressed the room to discuss the 
room's limitations. He mentioned that the fire inspector had recently inspected KEYS Board 
Room and that the maximum capacity was 50 and that whoever was not in a desiqnated 
chair would be asked to leave for safety reasons. He mentioned that the doors would be 
left opened so when a speakers name was called they would be aware of it. 

AGENDA ITEM #4 - SET AGENDA 

There were no changes to the agenda and the agenda was set. 

AGENDA ITEM #5 - INFORMATIONAL ITEMS 

Agenda Item #5a - Power Supply Report 

Mrs. Tejeda informed the Board that the Power Supply Report is included in the 
Board meeting packet and staff is prepared to answer any questions they may have. 

Agenda Item #5b - Financial & Operational Indicators - January 

Mrs. Tejeda informed the Board that the Financial & Operational Report for 
January is included in the Board meeting packet and staff is prepared to answer any 
questions they may have. 

Mrs. Tejeda wanted to give an update on two other items, the first was about the 
City Commission Meeting. The Resolution Supporting Keys Energy Services Relocatin~J 
Inaccessible Electrical Facilities went before the City Commission last night, and there 
was considerable discussion with commissioners raising concerns regarding the cost to 
the homeowner. Commissioners addressed two concerns: 

1) Residents can't afford any additional costs and 

2) KEYS underestimated the electrician costs. 


fJtju.tkt b 




Mrs. Tejeda explained the opt-out option exists; which would be no cost to the 
customer, but there was more concern expressed for the residents taking on the 
unknown costs associated with pole ownership. 

Mrs. Tejeda said there were some other concerns about the poor timing of the project 
due to the economy being bad and this is not a good time to add costs to the residents; 
aesthetics, the polls in the front of the street and houses are ugly and create conflict 
with trees, sidewalks, driveways and ADA compliant. The commissioners are very 
sensitive to the aesthetics issue due to the recent Virginia Street sidewalk project. There 
was also discussion that KEYS can and should go underground as this would help in the 
future with hurricanes and storm damage. 

Mr. Bradford asked if the City had at any time acknowledge that most of the 
issues are because they permitted homeowners to build in the easement area and now 
KEYS has to resolve the matter. Mrs. Tejeda said they did not. 

Mrs. Tejeda said the City brought up other issues, such as, waiving the permit 
fees because there is a cost to the City to send an electrical inspector to make 
inspections; therefore, KEYS who is requiring the homeowner to do the work should 
incur the cost; they were curious about the PSC order and if KEYS is mandated to 
perform the work or can KEYS decide not to go forward with the project or can it be 
delayed indefinitely; and finally, KEYS needs a commitment from AT&T and Comcast to 
move and transfer the lines. 

Mrs. Tejeda also said that she wasn't sure if these were concerns from all 7 
Commissioners or individual commissioners. 

Mrs. Tejeda mentioned that after the discussion the Commission decided to 
postpone action until April 3, 2012. In  postponing action, they asked KEYS to do the 
following : 

Speak with electricians to get more details on the cost of electrical work for 
individual homes 
Inquire with the PSC whether this must be done now or if it could be 
postponed or eliminated altogether 
Open a dialogue with Comcast and AT&T to get a commitment for them to 
move the lines as well 

Mrs. Tejeda said that KEYS has a series of decisions to be made; how do we 
prepare for the next Commission meeting and then how to proceed if the Commission 
does not approve the Resolution of Support. 

Mrs. Tejeda asked the Board in preparation for the next City Commission meeting 
should staff proceed using its discretion; or would the Board want to appoint one or two 
members to work on a committee or have a workshop to discuss and determine how to 
proceed; this last option is difficult because of the short time between now and the City 
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Commission Meeting of April 3rd. Mr. Batty said he felt Staff is well capable to handle the 
task. 

Mr. Barroso asked about the electricians costs. Mr. Finigan said he did get 2 
estimates from very reputable electricians and the only way to get actual costs is to ask 
for sealed quotes from the electricians. Mr. Barroso said he thought the City had to be 
the driving force behind Comcast and A l T  to move the lines. Mr. Barroso asked Nathan 
Eden what he thought; Mr. Eden said he felt it was a 2-pronged approach and we both 
needed to work together in order to get them to move their lines. 

Mr. Batty asked that representatives from Comcast and A l T  be available and 
attend the next City Commission Meeting. 

Mr. Bradford asked who is responsible and who owns the easements that are in 
question. Mr. Eden said on paper they are dedicated to the City. Mr. Eden also said the 
easements were initially set up for the utilities. 

There was a bit more discussion on the Inaccessible Electrical Facilities and it was 
determined that staff will prepare at their discretion how KEYS will prepare for the next 
City Commission meeting and move forward seeking support with the resolution and 
come back to the board and let the members know if it passes or not. IF  it passes, KEYS 
will move forward with construction; if not, KEYS will move on to Plan B and discuss at a 
future Board meeting or Board workshop. 

yes. 
Mr. Batty asked Mrs. Tejeda if City Staff supported the resolution and she said 

Mr. Barroso asked if there would be another Utility Board meeting before the next 
City Commission Meeting; Mrs. Tejeda said yes there would be one in 3 weeks. Mr. 
Barroso suggested that our Liaison with the City, Mr. Tony Yaniz be asked to attend the 
next Utility Board Meeting. Mr. Batty said that Mr. Yaniz is doing a yeoman job and 
doing all he can on this issue and getting staff on board. Mr. Batty also mentioned to 
the Board members that he, Mr. Finigan and Mrs. Tejeda did meet with the entire City 
Commission individually for anywhere between 45 minutes and 1 hour and somewhere in 
support and some reserved their opinion. 

Mrs. Tejeda also wanted to update the Board on the Solar Project, Mrs. Tejeda 
had good news to report, the array on the Stock Island Warehouse was energized this 
week and is working great and yesterday, the output peaked at 35 kW. 

AGENDA ITEM #6 - CONSENT AGENDA 

a) Approve Minutes - Regular Utility Board Meeting - February 22, 2012 
b) Approve Disbursements Report 
c) Approve Purchase Order to Altec Industries, Inc. for Repair of Bucket Truck #18 
d) Approve ”Memorandum of Understanding” with the International Brotherhood of 

Electrical Workers, Local 1990 



Motion was made by Mr. Batty and seconded by Ms. Clark to Approve the Consent 
Agenda. The motion passed unanimously. 

AGENDA ITEM #7 -ACTION ITEMS 

Aaenda Item #7a - ADDrOVe Electric Extension Aareement (Line Extension 
#7461 with No Name Kev ProDertv 0 wners Association, Inc. 

Mrs. Tejeda informed the Board that the next item on the agenda is to approve 
the line extension agreement number 746 with the No Name Key Property Owners 
Association. Mrs. Tejeda gave a little background on this issue; she explained that at the 
Utility Board meeting of February 8th staff updated the Utility Board on recent activity 
regarding with the legal proceedings associated with No Name Key. During that 
discussion, the Utility Board requested that No Name Key be placed back on a future 
agenda as an action item. She explained to the Board that what they had in the board 
packet was the same Agenda Item Summary (AIS) and the same Line Extension 
Agreement that was previously presented to the Utility Board in January 2011 and March 
2011 and that was postponed. The AIS has been updated with recent activity over the 
last few months but the Agreement itself is the same with the exception of the date 
which has been corrected to today; the Line Extension 746 is an Agreement between 
KEYS and No Name Key Property Owners Association to bring power to homes on No 
Name Key. The agreement has numerous provisions that the board is familiar with or 
she can go over them or turn it back to the Board. 

Mr. Hernandez addressed the audience and asked to hear the pros and cons from 
the audience. He said that since the pro power residents requested the line extension, he 
would like to hear from them first. Individual will have three minutes to address the 
board; the next group would be against the line extension and then the last group would 
be associations and they would be given five minutes to address the Board. 

The following individual speakers addressed the Board for approval of the Line 
Extension with No Name Key: John Bakke, Mary Frances Bakke, Robert G. Brown, Bob 
Eaken, David Eaken, Ruth Eaken, Randy Hochberg, Dan Morris, Jim Newton, Gregory 
Oropeza, Douglas Phillipp, Karen Phillip, Mirkos Pichel, Bart Smith, Dean Thompson, Beth 
Vickrey, and Brad Vickrey. Kathy Brown spoke on behalf of the No Name Key Property 
Owners Association, Inc. 

The following individual speakers addressed the Board against the Line Extension 
with No Name Key: Joan Mowery Barrow, Sloan Bashinsky, RL Blazevic, Marney Brown, 
Tony Harlacher, John Hammerstron, Kandy Kimble, John Lohr, Sheila Mullins, Joyce 
Newman, and Margaret Romero. George Hollaran spoke on behalf of Last Stand and 
Alicia Putney spoke on behalf of The Solar Community of No Name Key. 

The Executive Assistant was provided with the following information, which is 
entered as part of the record: 

0 Copy of Letter read into the record by Mary Frances Bakke dated February 6, 
2012 addressed to Lynne Tejeda from Andrew Tobin 
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Copies of letters provided by Mr. Jim Newton . Letter dated June 30, 1993 addressed to Mr. Ernest Damop from KEYS . Letter dated February 8, 1995 addressed to Ms. Alicia Roemmele-Putney 
from KEYS . Letter dated January 18, 1996 addressed to Ms. Antonia Gerli from KEYS . Letter dated February 15, 1996 addressed to Mr. Dale Finigan from 
Monroe County 

0 Copy of letter dated March 3,2012 addressed to Lynne Tejeda from Robert N. 
Hartsell, PA and three other documents dated March 7, 2012 provided by Ms. Alicia 
Putney 

0 Copy of letter dated March 4,2012 provided by Mr. George Hollaran on behalf of 
Last Stand 

Mr. Hernandez thanked all the speakers for attending and addressing the Board. 

Ms. Clark made a motion to approve the line extension agreement Number 746 
with the No Name Key Property Owners Association; Mr. Bradford seconded the motion 
and the meeting was opened to discussion. 

Ms. Clark asked Mr. Eden for his feedback. Mr. Eden said the problem is how we 
get to where we need to be; KEYS is moving ahead and trying to provide power to all 
customers. He said the line extension became questionable due to what happened 
during the Monroe County Board of County Commissioners on December 15, 2010 when 
the Monroe County said KEYS was violating their ordinances. Mr. Eden said in his opinion 
the PSC doesn't have jurisdiction over KEYS to provide power or not. 

Mr. Bradford expressed his thanks and appreciation to all the speakers for 
attending the meeting tonight, attending past meetings, sending in e-mails and letters 
from all parties weather for electricity or against it, but feels KEYS needs to take the 
appropriate action to approve the line extension agreement, it is required by State of 
Florida State Statute 366, it is allowed by the franchise agreement by the county, desired 
by over 70% of the homeowners, reduces carbon foot print of the island by eliminating 
the running of generators, allows for the resale of solar energy back to KEYS and cuts 
back on fossil fuels. It is the right thing to do. 

Ms. Clark stated that she has read all the letters and e-mails. She explained that 
things do change, and commented that she has lived in Key West all her life and has seen 
many changes.She further stated that we as people have to accept changes and that is 
part of being given free will through democracy. 

Mr. Bradford said he wanted to take action tonight to let everyone knows where 
KEYS stands. 

Mr. Barroso asked Mr. Dale Finigan about the construction, Mr. Finigan said that 
the bids are a year old and KEYS needs to see if the vendors will hold their prices or if 

5 



KEYS will need to re-bid. Mr. Barroso asked Mr. Finigan for two dates; one if the 
contractors hold their prices vs. if KEYS had to re-bid. Mr. Finigan said the timing has to 
do with whether the job has to be rebid or if contractors agree to hold their prices. KEYS 
has the poles that the NNKPOA have already paid for ready in Big Pine Key for the 
project. 

Mr. Batty asked about the easement issue with the County; Mr. Finigan said he is 
unsure on how long it would take to get that issue taken care of; there are 5 lots towards 
the end of the island that are in question that KEYS needs to get an aerial easement for. 
Mr. Batty was concerned that the County is not going to grant the easements and if the 
plan needs to be re-designed that this could delay the project. 

Mr. Bradford asked Mr. Eden if the County could deny KEYS an easement. Mr. 
Eden said in the franchise agreement gives KEYS the right of using existing right of ways. 
Mr. Bradford said in Florida State Statute 704.01, that the County can't deny a Utility the 
easements. Mr. Eden said they can deny it. 

Mr. Eden also added that he is sure that the County and/or the homeowners 
against power will file an additional lawsuit seeking an injunction if the line extension is 
approved. Mrs. Tejeda informed the Board that if that happens once the line extension is 
signed, the costs of the litigation will shift to the NNKPOA as it is one of the provisions 
covered in the line extension agreement. 

Mr. Barroso asked Mr. Finigan, even though we have 2 bids from contractors, could 
KEYS employees do the work at  No Name Key; Mr. Finigan said our staff was more than 
capable of doing the work. Mr, Eden stated we may need to look at the line extension to 
see if there was wording on who was to perform the work. Mrs. Tejeda stated the line 
extension states contractor or KEYS; and wanted to point out that KEYS staff is going to 
perform some of the work; the pricing came in at  a very good rate and KEYS couldn't 
compete with that pricing. 

Mr. Batty wanted to express his concern that he doesn't like being in these 
situations, and feels in his heart of hearts that this will not end with the Utility Board's 
decision tonight and tonight they are voting on a symbol. He went on a trip up the Keys 
and saw an area where a project was started and then was unable to be completed and 
he doesn't want to see poles go up and then the job is stopped. He would like to make a 
modification to the original motion, that if KEYS approves the Line Extension that they 
won't put one pole in unless all easement issues are resolved. Mr. Eden stated that Mr. 
Batty's modification to the motion needed to have a second motion. There was no 
second. 

Mr. Batty wanted to address Mr. George Hollaran. He wanted to clarify with Mr. 
Hollaran that Mr. Hollaran stated earlier that as a rate payer doesn't want KEYS to spend 
any more money on litigation. It was confirmed that if the Board votes yes, the Utility 
will no longer pay for any more legal costs. 
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Mr. Batty again expressed his concerns that he doesn't want to start a project that 
KEYS can't finish; he is willing to vote yes for the line extension but does not want an 
issue to come about with the easements. Mr. Barroso said he would support that as well. 

Mr. Bradford doesn't believe legally that the County can deny us the easements. 
Mr. Batty said that the County may not have the right to stop but they certainly can delay 
progress and he doesn't want to see any poles go into the ground and it takes 2 years of 
litigation and the residents are looking at poles without wires. 

Mrs. Tejeda wanted to clarify that KEYS could serve up to that point which includes 
the majority of the residents requesting power. She also pointed out that the line 
extension agreement is with the property owners association not the individual home 
owner and that it would be up to NNKPOA responsibility to deal with those issues. Mrs. 
Tejeda said as we move through the process we will seek input from the NNKPOA, who is 
the customer of record paying the bill. 

Mr. Batty wants the NNKPOA to clarify that is indeed what they would want to do 
whether they want to electrify all or only those we are able. There were shouts from the 
audience from both sides and Chairman Hernandez asked for order. 

Mr. Hernandez asked for a vote for the amendment to the motion and that 
amendment to the motion was clarified by Mrs. Tejeda to approve the line extension with 
the caveat that not one pole will be erected unless all easement issues have been worked 
out. Roll was called. 

Barry Barroso - Yes 
Peter Batty - Yes 
Charlie Bradford - No 
Mona Clark - No 
Chairman Hernandez - No 

The motion failed. 

Mr. Batty asked for another amendment to the original motion that there is written 
confirmation that the NNKPOA that if we can only provide power to the front portion of 
the island and not the other 12 homes they will accept. Mr. Barroso seconded. Mr. 
Bradford asked for a time line; Mr. Batty said 30 days. 

Mr. Hernandez asked Mrs. Tejeda about the second bullet on the AIS that read, Placing 
responsibility for litigation, permitting, construction overruns, construction delays and 
contractor mobilization on NNKPOA and asked if that covered Mr. Batty's amendment. 
Mrs. Tejeda said that Article X I  states: NNKPOA will secure, grant, or cause to be 
granted to KEYS, and without cost to KEYS, all rights, permits and privileges necessary 
for the construction described herein and the rendering of service hereunder. KEYS shall 
work collaboratively with NNKPOA to obtain all necessary consents, permitting, 
easements and licenses necessary to accomplish this line extension but all costs shall be 
the sole and exclusive obligation of the NNKPOA. All permits, permissions and 
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easements shall be obtained and provided to KEYS prior to commencement of 
construction. 

Mr. Batty asked that his amendment to the motion be withdrawn. Roll was called. 

Barry Barroso - Yes 
Peter Batty - Yes 
Charlie Bradford - Yes 
Mona Clark - Yes 
Chairman Hernandez - Yes 

The motion passed unanimously. 

Mr. Eden asked the Board what they want him to do with the petition filed with the 
PSC, as there is a deadline. Mr. Batty asked Mr. Eden to provide any information that 
they request. Mr. Eden will notify them of the outcome of tonight's meeting. 

Mr. Bart Smith, on behalf of Bob and Julie Reynolds who filed the petition, said 
with the vote at tonight's meeting the process should be simplified. 

Aaenda Item #7b - Award Contract for Circuit Breaker Ten UOl Year Interval 
Maintenance - Bid #Ol-12 

Mrs. Tejeda said that staff is seeking the manufacturer recommended 10-year 
maintenance on five ABB Circuit Breakers - these are located in US 1 Substation; 
Thompson Street Substation and three in the Stock Island Substation; this is a very 
specific maintenance - both the five-year and ten-year specifications which include - 
checking gas pressure conduct leak test; inspect bushing insulators for cracks; replace 
seal rings the person factory trained technician for ABB breakers will be on site to 
conduct that. 

Mrs. Tejeda said that the reason this is not on the consent agenda is because 
there is an issue, Siemens, who was the low bid, took exception to our terms & 
conditions and they added a limitation of liability which in essence limited their liability to 
the scope of service which in this case is only $7,500. Staff asked them to strike and 
they declined indicated they needed a limitation of liability but would be willing to agree 
to a figure greater than the value of the contract for example $100,000. KEYS countered 
and requested that the limitation be at the value of their general liability insurance which 
is $2 million, Nathan indicated comfort with going to this level of limitation. Siemens 
said the best they could do was place the limitation of liability at $150,000. 

Mrs. Tejeda stated that at this point Staff is comfortable with this after 
considering the risk involved; the breaker is value at  $60,000 and in order to perform the 
work, Siemens would isolate the breaker so if anything goes wrong during the work, 
damage would be limited to the breaker itself and prior to energizing the breaker there is 
thorough testing and pre-checks, thus protecting other equipment. Mrs. Tejeda believes 
the savings is worth the risk associated with limitation of liability, and is recommending 
to award the contract to Siemens Energy Inc in an amount of $7,500. 
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