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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Nuclear Cost Recovery Clause Docket No. 120009-E1 
Submitted for Filing: August 6,2012 

PROGRESS ENERGY FLORIDA, INC.’S BRIEF IN OPPOSITION TO 
PROPOSED ISSUES 1.2. AND 3 

Progress Energy Florida, Inc. (“PEF” or the “Company”) provides the Florida Public 

Service Commission (the “Commission”), its brief in opposition to the admittance in the 2012 

Nuclear Cost Recovery Clause (“NCRC”) proceeding of proposed Generic Legal Issue 1 and 

proposed PEF-LegalPolicy Issues 2 and 3. PEF opposes Generic Legal Issue 1 because the 

issue is unnecessary since, by the express terms of the governing statute, Section 366.93, Florida 

Statutes, the Commission must answer this issue that it does not have the authority. PEF opposes 

proposed PEF-LegalPolicy Issues 2 and 3 because they directly contradict the governing statutes 

and rules and, therefore, are in contravention of the law. In sum, the Commission neither has the 

legal authority nor the policy discretion to contravene the express directives of the Florida 

Legislalure, as more fully explained below. 

ARGUMENT 

Proposed Generic Legal Issue. Issue 1: Does Section 366.93, Florida Statutes, 

authorize the Commission to disallow recovery of all, or a portion of, the carrying 

costs prescribed by Section 366.93(2)(b), Florida Statutes? 

A. 

PEF Position on Prouosed Generic Legal Issue 1: 

Section 366.93, Florida Statutes, does not authorize the Commission to disallow recovery 

of all, or a portion of, the carrying costs prescribed by Section 366.93(2)(b), Florida Statutes. 
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For this reason, while the issue is appropriately framed as to whether the Commission has this 

express statutory authority, the clear answer that it does not renders this issue unnecessary in this 

proceeding. Simply put, there is no reason to include ani issue in the NCRC proceeding that is 

plainly answered on the face of the statute. 

Section 366.93(2)@) provides that, 

[wlithin 6 months after the enactment of this act, the Commission establish, 
by rule, alternative cost recovery mechanisms for the recovery of costs incurred in 
the siting, design, licensing, and construction of a nuclear power plant, including 
new, expanded, or relocated electrical transmission lines and facilities that are 
necessary thereto, or of an integrated gasification combined cycle power plant. 
Such mechanisms be designed to promote utility investment in nuclear or 
integrated gasification combined cycle power plants, and allow for the recovery in 
rates of prudently incurred costs and shall include, but not be limited to: 

(a) Recovery through the capacity cost recovery clause of any preconstruction 
cost‘s. 

(b) Recovery through an incremental increase in the utility’s capacity cost 
recovery clause rates of the cawing costs on the utility’s projected construction 
cost balance associated with the nuclear or integrated gasification combined cycle 
power plant. To encourage investment and provide certainty, for nuclear or 
integrated gasification combined cycle power plant need petitions submitted on or 
before December 31, 2010, associated carrvinp costs shall be equal to the pretax 
AFUDC in effect upon this act becoming law. For nuclear or integrated 
gasification combined cycle power plants for which need petitions are submitted 
after December 31, 2010, the utility’s existing pretax AFUDC rate is presumed to 
be appropriate unless determined otherwise by the commission in the 
determination of need for the nuclear or integrated gasification combined cycle 
power plant. Section 366.93(2)@), Fla. Stats. (emphasis supplied). 

Plainly, the Florida Legislature declared that the Commission shall allow for the recovery 

of the carrying costs on the utility’s projected construction cost balance associated with the 

nuclear power plant. Shall means shall; the Commission must allow for the recovery of carrying 

costs on the utility’s projected construction cost balance. 5 366.93(2)@), Fla. Stats.; Merriam- 

Webster’s Dictionary, at httu://w.merriam-webster.com/dictionaw/shall (last accessed Aug. 
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2, 2012) (“shall” means “will have to, must”); Neal v. W m ,  149 So. 2d 529, 532 (Fla. 1962) 

(according to its normal usage, the use of the word “shall” in a statute has a mandatory 

connotation). Conversely, then, the Commission does not have the authority under Section 

366.93 to disallow recovery of all or any portion of the statutorily prescribed carrying costs. u.; 
United Teleohone Co. of Florida, v. Public Service Corn-, 496 So. 2d 116, 118 (Fla. 1986) 

(the Commission derives its power solely from the 1egi:slature and cannot exercise jurisdiction 

where none has been granted); Rinella v. Abifarai, 908 80. 2d 1126, 1129 (Fla. 1” DCA 2005) 

(an agency cannot disregard or ignore the express statutoiy provisions nor can it modify, limit, or 

enlarge the authority it derives from the statutes). 

Because the Florida Legislature plainly requires tlhe Commission to allow the recovery of 

the statutorily-prescribed carrying costs the proposed Greneric Legal Issue 1 is unnecessary in 

tnis NCRC proceeding. The Commission by the express terms of Section 366.93(2)(b) does not 

have the authority to disallow the recovery of all or a portion ofthe carrying costs prescribed by 

Section 366.93(2)(b). 

B. Proposed PEF-LegaUPolicy Issue 2: Does the Commission have the authority to 

disallow recovery of any AFUDC equity on the Crystal River Unit 3 Uprate project 

in 2012 and 2013 due to the delay caused by the lack of implementation of a final 

decision to repair or retire CFU? If yes, should the Commission exercise this 

authority and what amount should it disallow, if any? 

PEF Position on Prooosed PEF-LegaVPolicv Issue 2: 

‘This issue is improper and should not be included in this NCRC proceeding because it is 

contrary to law. As PEF explained in its position with respect to Generic Legal Issue 1, as a 

threshold legal matter the Commission does not have the authority to disallow recovery of all or 
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any portion of the carrying costs prescribed by Section 366.93(2)(b). In that section, the Florida 

Legislature states that the Commission shall allow the recovery of the carrying costs on the 

utility’s projected construction cost balance associated with the nuclear power plant. 

§366.93(2)@), Fla. Stats. The Florida Legislature made clear in that section that carrying costs 

included all components of the Allowance for Funds Used During Construction (“AFUDC”). Id. 

(“To encourage investment and provide certainty, for inuclear ... power plant need petitions 

submitted on or before December 31, 2010, associated carrying costs shall be equal to the pretax 

AFUDC in effect upon this act becoming law.”). Indeed., the Florida Legislature defined “costs” 

to include but not be limited to “all capital investments, including rate of return,” among taxes 

and all expenses. §399.93(1)(a), Fla. Stats. The commission, therefore, does not have the 

authority to disallow recovery of any AFUDC equity on the Crystal River Unit 3 Uprate project 

in 2012 and 2013 and this proposed issue is legally improper. 

The Commission is bound by its express statutory authority. Indeed, here the 

Commission implemented by rule alternative cost recovery mechanisms that mirror the 

definitions and mechanisms in Section 366.93. See Rule 25-60423 (I) ,  (2)(d), (S), F.A.C. An 

agency is further required to follow its own rules. See !Collier Countv Bd. of Countv Com’rs v. 

Fish & Wildlife Conservation Comm’n, 993 So. 2d 69, 72-73 (Fla. 2d DCA 2008) (citing 

Vantage Healthcare Corn. v. Agency for Health Care Admin., 687 So. 2d 306,308 (Fla. 1st DCA 

1997) (“An agency action which conflicts with the agency’s own rules is erroneous.”). Thus, 

according to the express provisions of Section 3616.93(2)(b), Florida Statutes, and the 

Commission’s own Rule 25-6.0423, F.A.C., PEF is allowed the recovery of canying costs 

including AFUDC equity on the construction cost balance associated with the Crystal River Unit 

3 Uprate project in 2012 and 2013. 

A 



The Commission has no authority beyond the authority granted by the Florida 

Legislature. United Teleuhone Co. of Florida, 496 So. ?!d at 118. As a result, the Commission 

cannot modify, limit, or enlarge the authority granted b y  the Florida Legislature. Rinella, 908 

So. 2d at 129; Order No. PSC-11-0095-FOF-E1, Docket No. 100009-EI, p. 9 (the Commission 

found it had no authority to require a utility to implement a risk sharing mechanism that 

precluded the utility from recovering costs the utility was entitled to under the nuclear cost 

recovery statute because to do so would limit the scope and effect of the statute, which the 

Commission had no authority to do). The Commissicin also cannot entertain as a matter of 

policy that which is legally impermissible to consider. This proposed legal or policy issue asks 

the Commission if it has the authority to modify and limit the authority granted the Commission 

by the Florida Legislature in Section 366.93(2)(b), Florida Statutes. This is an improper issue 

and should not be considered an issue in this NCRC proceeding. 

It bears emphasis that PEF Issues 16, 17, and 18 admitted in this docket address the 

reasonableness of PEF’s actual/estimated 2012 and projected 2013 Crystal River Unit 3 Uprate 

project costs, including whether PEF is reasonably estimating and projecting cost recovery in 

2012 and 2013 in the absence of a final decision to repair or retire Crystal River Unit 3. 

Proposed PEF Issue 2, therefore, assumes that PEF has demonstrated that its achdestimated 

2012 and projected 2013 Crystal River Unit 3 Uprate project costs are reasonable, and proposes 

that the Commission determine its authority legally or as a policy matter to nevertheless disallow 

rzcovery of any AFUDC equity on the Crystal River llnit 3 Uprate project in 2012 and 2013. 

The Commission does not have the authority to disallow the recovery of prescribed carrying 

costs on reasonable Crystal River Unit 3 Uprate projrxt construction costs. Simply put, the 

Commission does not have the authority to disregard express statutory directives or to act 
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contrary to its own rules. Proposed PEF LegalPolicy Issue 2 is therefore improper and should 

not be admitted as an issue in this NCRC proceeding. 

C. PEF-LegaWolicy Issue 3: Does the Commission have the authority to defer all 

determinations of prudence and reasonableness for the Crystal River Unit 3 Uprate 

project (and, thus, defer cost recovery in 201.3) until a final decision to repair or 

retire has been implemented? If yes, should the Commission exercise this 

authority? 

PEF Position on PEF-LeaalPolicv Issue 3: 

Proposed PEF-Legal/Policy Issue 3 is also legally improper and should not be admitted 

as an issue in this NCRC proceeding. The Commissiain does not have the legal authority to 

unilaterally defer all determinations of prudence and reasonableness for the Crystal River Unit 3 

Uprate project and, thus, defer cost recovery in 2013. Because the Commission lacks this 

express authority, this issue is improper. 

Rule 25-6.0423 implements the alternative cost recovery mechanisms required by the 

Florida Legislature in Section 366.93. Rule 25-6.0423(5)(~) establishes annual NCRC 

proceedings to review the prudence and reasonableness of costs that the utility ‘‘W submit for 

Commission review and approval” on an annual basis by prescribed dates. at 1 (5)(c)1.-5. 

(emphasis added). Rule 25-6.0423 further states that the Commission ‘‘shall include carrying 

costs on the balance of construction costs determined to’ be reasonable or prudent in setting the 

factor in the Capacity Cost Recovery Clause procleedings,” &at 7 (b)3 (emphasis added); 

“ ralnnually, shall make a prudence determination of the prior year’s actual construction costs 

and associated carrying costs, at 7 (5)(c)2, (emphasis added); and “shall include those costs it 
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determines . . .to be reasonable or prudent in setting the Capacity Cost Recovery Clause factor in 

the annual Fuel and Purchased Power Cost Recovery proceedings.” Id. at 7 (5)(c)3. 

It is a well-settled that an agency is required to follow its own rules. See Collier County 

Bd., 993 So. 2d at 72-73 (citing Vantage, 687 So. 2d at 308 (“An agency action which conflicts 

with the agency’s own rules is erroneous.”). Waiver or variance of an agency rule, including the 

Commission’s rules, is prescribed by the Florida Legislature under Section 120.542, Florida 

Statutes. The Florida Legislature provides that variances and waivers of agency rules shall be 

granted “when the person subject to the rule” satisfies the prescribed criteria for waiver or 

variance of the rule requirements under Section 120.542. $120.542(2), Fla. Stats. (variances and 

waivers shall be granted “when the person subject to the: rule” demonstrates that the purpose of 

the underlying statute will be or has been achieved by other means by the person and when 

application of a rule would create a substantial hardship or would violate principles of fairness). 

Only the “person subject to” Rule 25-6.0423, which is th~e utility, can obtain a waiver or variance 

of the rule requirements requiring the Commission to annually determine the prudence and 

reasonableness of the costs for a nuclear power plant project. 

PEF has not requested a waiver or variance of the requirements of Rule 25-6.0423, nor 

has PEF moved this year to defer or stipulated to the deferral of the determinations that the 

Commission is required to annually make with respect to the Crystal River Unit 3 Uprate project. 

As a result, the Commission is required to follow its rule and make a determination of the 

prudence and reasonableness of the Crystal River Unit 3 Uprate project costs PEF has submitted 

to the Commission for review and approval. Rule 25-6.0423, F.A.C. The Commission does not 

have the unilateral authority to defer the mandated determinations of reasonableness and 

prudence until an unspecified time in the future. This action runs contrary to the nuclear cost 

24228973.2 



recovery structure set up by the Florida Legislature and this Commission in Section 366.93 and 

Rule 25-6.4023. $366.93(2), Fla Stats. (the alternative cost recovery mechanisms for the 

recovery of nuclear power plant project costs “shall be designed to promote utility investment in 

nuclear . . . power plants and allow for the recovery in rates of all prudently incurred costs . . . .”); 
Rule 25-6.0423(1), F.A.C. (“The purpose of this rule i,s to establish alternative cost recovery 

mechanisms for the recovery of costs incurred in the siting, design, licensing, and construction of 

nuclear . . . power plants in order to promote electric utility investment in nuclear . . . power plants 

and allow for the recovery in rates of all such prudently hxrred costs.”). PEF asserts, therefore, 

that proposed PEF LegalPolicy Issue 3 is a legally iinappropriate issue and should not be 

admitted in the 2012 NCRC proceeding. 

CONCLUSION 

For all of these reasons, PEF objects to the admittance of proposed Issues 1,2, and 3 and 

respectfully requests that the Prehearing Officer decline to admit these proposed issues in the 

2012 NCRC proceeding as inconsistent with the express statutory and rule directives in Section 

366.93, Florida Statutes, and Rule 25-6.0423, F.A.C. 

Respectfully submitted, 

R. Alexander Glenn 
State Regulatory General Counsel 
John T. Bumett 
Associate General Counsel I1 
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