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Easton
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Table of Contents references to Broadwing, Budget, Deltacom,
Granite, MCImetro, PAETEC, US LEC and Windstream Nuvox

Page 16, lines 11-17

Page 20, line 2 - Page 23, line 22, except for FN 15

Page 25, line 11 - Page 26, line 23

Page 29, line 1 - Page 34, line 19

Page 36, line 16 - Page 39, line 2

Page 40, line 20 - Page 44, line 20

Index to Exhibits references to Broadwing, Budget, Deltacom, Granite,
MCImetro, PAETEC, US LEC and Windstream Nuvox

Exhibit WRE-1A references to Broadwing, Budget, Deltacom, Granite,
MCImetro, PAETEC, US LEC and Windstream Nuvox

Exhibit WRE-1B

Easton

Rebuttal

Table of Contents references to Verizon Testimony

Page 12, lines 20 (beginning with "I did find")-23 (ending with "not
exceeded")

Page 14, lines 4-16

Page 16, lines 8-23

Page 23, line 1 - Page 36, line 9

Page 36, line 21 (beginning with "Mr. Reynolds' arguments") - Page
37, line 2 (ending "[END LAWYERS ONLY CONFIDENTIAL]")

Canfield
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Table of Contents references to Broadwing, Budget, Deltacom,
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Page 9, line 2 - Page 15, line 21, except for FN 4

Page 18, line 11 - Page 23, line 10

Page 30, line 9 - Page 38, line 21

Page 42, line 18 - Page 47, line 24

Page 51, line 1 - Page 61 line 21

Page 62, lines 11-13 (Broadwing and Budget), 15 (Deltacom), 17
(Granite and MCI), 19 (PAETEC), 20-22 (US LEC, Windstream
Nuvox and Totals)

Weisman

Direct

Page 19, line 18 - Page 22, line 5

Page 22, lines 12 (beginning with "For example")-14, fns 27-29

Weisman

Rebuttal

Table of Contents references to Mr. Reynolds

Page 20, line 6 - Page 26, line 13, fns 49-50
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Direct Yestimony of Dennis L. Weisman
Filed: June 14, 2012

L IDENTIFICATION OF WITNESS
PLEASE STATE YOUR NAME, BUSINESS ADDRESS AND CURRENT
POSITION.
My name is Dennis L. Weisman. | am employed by Kansas State University as a
Professor of Economics. My business address is Department of Economics, Waters Hall,
Kansas State University, Manhattan, Kansas 66506-400].
PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND
PROFESSIONAL EXPERIENCE.
I received a B.A. in economics and mathematics from the University of Colorado; an
M.A. in economics from the University of Colorado; and a Ph.D. in economics from the
University of Florida with a specialization in industrial organization and economic
regulation. I have testified in numerous regulatory proceedings to the economic and
social impacts of regulatory policies and have served as an advisor to telecommunications
firms, electric power companies and regulatory commissions on economic pricing
principles, the design of incentive regulation plans and competition policies. My primary
rescarch interests are in strategic behavior and government regulation. I have authored or
co-authored more than 100 articles, books and book chapters. My research has appeared
in the Antitrust Bulletin, Economics Letters, the Journal of Regulatory Economics, the
Yale Journal orn Regulation, the Journal of Policy Analysis and Management, and the
Federal Communications Law Journal. My research has also been cited by the U.S.
Supreme Court in Verizon v. FCC,' both majority and dissenting opinions. I am the co-

author of  DESIGNING INCENTIVE  REGULATION FOR THE

! Verizon Communications Inc. v. FCC, 535 U.S. 467 (2002),

1
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TELECOMMUNICATIONS INDUSTRY, published by the MIT Press and the AEI
Press in 1996, and THE TELECOMMUNICATIONS ACT OF 1996: THE “COSTS” OF
MANAGED COMPETITION, published by Kluwer in 2000. I am also the author of
PRINCIPLES OF REGULATION AND COMPETITION POLICY FOR THE
TELECOMMUNICATIONS INDUSTRY - A GUIDE FOR POLICYMAKERS,
published by The Center for Applied Economics at the University of Kansas School of
Business in 2006. I currently serve as an editor for the Review of Network Economic
and on the editorial boards of the Journal of Regulatory Economics and Information
Economics and Policy. Finaily, I am a member of the Board of Academic Advisors for
The Free State Foundation — a Washington D.C. “think tank” that champions free-market
principles in telecommunications and other high-technology industries.
A complete description of my academic and professional background is provided in my
curricutum vitae in Exhibit DLW 1.
HAVE YOU TESTIFIED BEFORE STATE REGULATORY COMMISSIONS?
Yes. I have presented testimony before commissions in Arkansas, California, Colorado,
Kansas, Missouri, Oklahoma and Texas. 1 have also submitted testimony or filed
affidavits with the Federal Communications Commission, the Canadian Radio-Television
and Telecommunications Commission, the Alberta Utilities Commission, the Kansas
State Legislature and the United States Court of Appeals for the District of Columbia. As
relevant to this proceeding, I testified before the Colorado Public Utilities Commission in

Docket No. 08F-259T, QCC’s parallel complaint proceeding.
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II. PURPOSE, THEMES AND ORGANIZATION OF TESTIMONY
WHAT ISSUE IDENTIFIED IN THE ORDER ESTABLISHING PROCEDURE
(ORDER NO. PSC-12-0048-PCO-TP) DOES YOUR TESTIMONY ADDRESS?
My testimony primarily addresses (in tandem with the testimony of William R. Easton
and Derek Canfield) Issue No. S on the Tentative List of Issues — “Has the CLEC
engaged in unreasonable rate discrimination, as alleged in Qwest’s First Claim for Relief,
with regard to its provision of intrastate switched access?”
WHAT IS THE PURPOSE OF YOUR TESTIMONY?
The primary purpose of my testimony is to demonstrate the potential economic
distortions resulting from discriminatory pricing of (essential) switched access services in
the state of Florida. A secondary purpose of my testimony is to explain why, in the
absence of a credible basis for differential pricing, the default price for switched access
services should be a uniform price. In other words, as a general rule, all long-distance
carriers should pay the same price for switched access services unless the provider’s cost
of providing the service varies between customers.
PLEASE PROVIDE AN OVERVIEW OF THE KEY THEMES DEVELOPED IN
YOUR TESTIMONY.
First, economic regulation serves as surrogate for market forces when competition for

essential services is infeasible or otherwise non-existent.>” > Second, it is important to

2 Professor Alfred Kahn observes that “the single most widely accepted rule for the governance of the regulated
industries is regulate them in such a way as to produce the same results as would be produced by effective
competition, if it were feagible.” Alfred E. Kshn, THE ECONOMICS OF REGULATION: PRINCIPLES AND

INSTITUTIONS, Vol, I, New York: John Wiley and Sons, 1970, p. 17.

3 Professor James Bonbright observes that “Regulation, then, as I conceive it, is indeed a substitute for competition;
and it is even a partly imitative substitute.” James C. Bonbright, PRINCIPLES OF PUBLIC UTILITY RATES, New
York: Columbia University Press, 1961, p. 107,
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distinguish between differential pricing and discriminatory pricing* Third, because
switched access is an essential input to the production of downstream, long-distance
services and is not competitively supplied, economic regulation should serve as a
substitute for such market forces. Fourth, in the absence of a credible basis for
differential pricing of switched access, the Commission should enforce a uniform price
for switched access charged to all long-distance carriers. Fifth, the respondents in this
case have not yet advanced any credible basis for engaging in differential pricing of
switched access services. Sixth, the fact that these “off-list” pricing agreements were
kept secret can undermine competition by precluding an equal opportunity for long-
distance carriers to compete.

111. DIFFERENTI]AL PRICING VS. DISCRIMINATORY PRICING
DO YOU USE THE TERMS “DIFFERENTIAL PRICING” AND
“DISCRIMINATORY PRICING” INTERCHANGEABLY?
No.
CAN YOU DESCRIBE THE DISTINCTION BETWEEN DIFFERENTIAL
PRICING AND DISCRIMINATORY PRICING?
Yes. The term “differential pricing™ generally refers to any deviation from a uniform
price. For example, this would occur when one long-distance carrier is charged one price
for switched access, while another long-distance carrier is charged a different price. The
term “discriminatory pricing” or price discrimination (as it is commonly used in the

economics literature) refers to price differences that cannot be explained by cost

4 Id, p. 371 (At times, the cases suggest a distinction similar to that drawn by ecomomists, in deeming
‘discriminatory’ any rate differential not based on a cost differential.”).
4




10

11

12

13

14

15

16

17

Docket No. 090538-TP

Direct Testimony of Dennis L. Weisman

Filed: June 14, 2012

differences.’ This would occur, for example, if long-distance carriers were charged

different rates when the costs of serving them are the same, or charged the same rate

when the costs of serving them are different. Hence, discriminatory pricing is a subset of
differential pricing,®

IV. ECONOMIC DISTORTIONS AND INPUT PRICE DISCRIMINATION
Q. HAS THE FEDERAL COMMUNICATIONS COMMISSION (FCC)
DETERMINED THAT CLEC-PROVIDED SWITCHED ACCESS IS NOT A

COMPETITIVE SERVICE?

A. Yes. The FCC has determined that switched access is a bottieneck service that is not

competitively supplied.” For example, when it established the regulatory regime to set
the carrier access rates for competitive local exchange carriers (CLECs), the FCC
observed:
Sprint and AT&T persuasively characterize both the terminating and the
originating access markets as congisting of a2 series of bottleneck
monopolies over access to each individual end user. Thus, once an end
user decides to take service from a particular LEC, that LEC controls an

essential component of the systemn that provides interexchange calls, and it

3 See, for example, George J. Stigler, THE THEORY OF PRICE, New York: Macmilian Publishing, 1966, p. 209.
(Here, price discrimination is defined as “the sale of two or more similar goods at prices which are in different mtios

to marginal cost.”)

¢ The regulation and cconomtics literature are not always consisient in their usage of these terms. For example, the
regulation litersture sometimes refers to any departure from uniform pricing as discriminatory pricing. See, for
example, Bonbright supra note 3, chapter XIX.

" In the matter of Access Charge Reform; Reform of Access Charges Imposed by Competitive Local

Carriers, CC Docket No. 96-262, SEVENTH REPORT AND ORDER AND FURTHER NOTICE OF PROPOSED
RULEMAKING (April 27, 2001), at %} 30. Scc also 1Y 26-29, 31-34.

5
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becomes the bottleneck for IXCs wishing to complete calls to, or carry

calls from, that end user.® (footnote omitted).
The significance of this fact in this particular context is that all providers of switched
long-distance services require switched access as an input to production and have no
economically viable alternative to purchasing these inputs from the LECs, be they
incumbent LECs or competitive LECs.’

Q. HAS THE FCC HAD THE OPPORTUNITY MORE RECENTLY TO REAFFIRM
ITS POSITION THAT SWITCHED ACCESS CONSTITUTES A BOTTLENECK
INPUT?

A.  Yes. In a recent Amicus Brief, the FCC reaffirmed its previous findings in observing that
CLECs have the ability in the market for switched access services to impose “excessive
access charges on [XCs.”

This anticompetitive practice was possible because the market for these
services did not allow competition to discipline rates and CLECs thus
enjoyed a monopoly over access charges: in order to originate and
terminate long distance traffic, the IXC has no choice but to use the local

network of the LEC serving the end-user customer. '

® Seventh Report and Order and Further Notice of Proposed Rulemaking, Access Charge Reform, Reform of Access
Charges Imposed by Competitive Local Exchange Carriers, CC Docket No. 96-262, FCC 01-146 (rel. April 27,
2001) at 9 30.

% Sec, for example, Jonathan E. Nuechteriein and Philip J. Weiser, DIGITAL CROSSROADS: AMERICAN
TELECOMMUNICATIONS POLICY IN THE INTERNET AGE, Cambridge MA: The MIT Press, 2005, Chapters
2and 9.

' Brief for Amicus Curiae Federal Communications Commission. In the United States Court of Appeals for the
Third Circuit. Nos. 11-2268 (consolidated with 11-2568) & 11-1204 (consolidated with 11-2569) PAETEC
Commmications, Inc., et al., v. MCI Communications Services, Inc. D/B/A Verizon Business Services; Verizon
Global Networks Inc. Case: 11-2268, Filed 3/14/2012, page 6.

6
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The FCC further observed that the unique leverage that the CLECs enjoy in the market
for switched access services may allow the CLECs to “distort the long distance
market."!!
DOES THE “BOTTLENECK” NATURE OF SWITCH ACCESS DEPEND ON
WHETHER THE PROVIDER OF SWITCHED ACCESS IS AN INCUMBENT
LEC OR A COMPETITIVE LEC?
No. In fact, the above quotation from the FCC order is explicitly concerned with CLECs
rather than ILECs. The “bottleneck” characteristic of switched access derives from the
end-user's decision to subscribe to a particular focal service provider. The absence of a
competitive choice for the long-distance carrier is not a function of whether that local
service provider is an ILEC or a CLEC, nor is it a function of the size of the LEC.
IN YOUR VIEW, DOES THE COMMISSION HAVE A PROSPECTIVE ROLE IN
CURTAILING DISCRIMINATORY PRICING OF SWITCHED ACCESS UNDER
THE RECENTLY PASSED FLORIDA DEREGULATION STATUTE?
Yes. Competition, fueled by new technologies and accommodating legislation, has
thoroughly transformed the telecommunication marketplace in North America over the

last decade and this has resulted in a paradigmatic shift in regulatory policy.’> The

tf 1d.

2 As Thomas Kuhn observed in his classic treatise:

Political revolutions are inaugurated by a growing sense, often restricted to a segment of the political
community, that existing institutions have ccased adequately to meet the problems posed by an
environment that they have in part created. ... Their success therefore necesaitates the relinquishment
of one set of institutions in favor of another . . .

Thomas Kuhn, THE STRUCTURE OF SCIENTEFIC REVOLUTIONS, Chicago: University of Chicago Press,
1962, pp. 92-93.
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Florida Legislature voted last year, wisely in my view,"* to reverse long-standing public
policy as it relates to the interplay between regulation and competition in Florida’s
telecommunications markets. In essence, a default reliance on competition to provide the
requisite market discipline has replaced a defaunlt reliance on economic regulation to
provide the requisite market discipline. What this means is that telecommunications
markets in Florida are now presumptively competitive with no need for regulatory
oversight rather than presumptively non-competitive with need for regulatory oversight.
These observations notwithstanding, the fact that economic regulation is now the
exception rather than the rule does not imply that regulation is unwarranted in all cases
and this is especially true when the failure to exercise the requisite regulatory oversight
can lead to economic distortions and anticompetitive outcomes. For all of the reasons
discussed herein, regulatory oversight to ensure non-discriminatory pricing of switched
access is just such an exception.

IS IT SIGNIFICANT THAT SWITCHED ACCESS IS NOT COMPETITIVELY
PROVISIONED?

Yes. It is accepted doctrine that sound competition (regulatory) policy should serve to
protect the integrity of the competitive process rather than serve to favor or disfavor
individual competitors. In order for competition in downstream markets (in the present
case, the long-distance market that uses switched access as a critical input) to be

economtic in the sense that it promotes competition on the merits,' all similarly situated,

2 Glen O. Robinson and Dennis L. Weisman, “Designing Competition Policy for Telecommnnications.” The

Review of Network Economics, Vol. 7(4), December 2008, pp. 509-546.

¥ The term “competition on the merits” refers 1o the basic idea that the retumns that a firm enjoys should reflect its
superior efficiency and business acumen in the marketplace viv-g-vis its relatively less proficient rivals. In United
States v. Aluminum Co. of Am., 148 F.2d 416, 430 (2d Cir. 1945), Judge Learned Hand observed that “A single

8
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downstream competitors must have access to upstream inputs under comparable terms
and conditions. This is the well-known principle of competitive parity.
We have in various forums expounded what we have referred to as the
principles of competitive parity in cases of bottleneck monopoly, the
purpose and effect of which are to ensure that the competition between the
controller of the bottleneck facility—or supplier of the essential input—
and its actual and potential rivals is efficient. That is to say, rules framed
in accordance with those principles should produce a distribution of
responsibility for performing the contested function among the several
rivals on the basis of their respective costs and so minimizc the total cost
of supplying the contested service (footnote omitted). '’
Q. CAN ECONOMIC DISTORTIONS AND ANTICOMPETITIVE OUTCOMES
RESULT IF THESE PARITY PRINCIPLES ARE VIOLATED?
A. Yes. Should these parity principles be violated, competitors that arc less efficient in
producing the downstream components of the service may be unduly favored in a manner
that violates competitive neutrality. Discriminatory pricing that affords selected long-

distance carriers discounts for switched access could sacrifice productive efficiency.'®

producer may be the survivor out of a group of active competitors, merely by virte of kis superior skill, foresight
and industry.” For a more recent discussion of the term “competition on the merits” and its role in differentisting
between competitive and exclusionary behavior in antitrust enforcement, see Antitrust Modernization Commission,

Report and Recommendations, Washington D.C. 2007.

' Alfred E. Kahn and William E. Taylor, “The Pricing of Inputs Sold to Competitors: A Comment,” Yale Journal
on Regulation, Volume 11, 1994, p. 227.

' productive (technical) efficiency is concemed with production at the lowest possible cost. A firm is technically
efficient if it (i) uses the minimum possible amount of inputs to produce its output; or, equivalently, (i) produces the
maximum possible amount of output from any given quantity of ipputs,
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This is the case because such practices can serve to preclude the least-cost (“most
efficient”) provider from being the least-price provider. Price discrimination for
intermediate goods (inputs) is likely to be particularly pernicious in this regard due to the
risk of efficiency distortions in the downstream market.

This potential for efficiency distortions explains why sound regulatory principles require
that bottleneck inputs, switched access, for example, be priced uniformly to all similarly-
situated purchasers of these inputs. That is to say, the default pricing of switched access
requires that a uniform price be levied on each provider absent a factual and credible
basis for departing from this uniform pricing standard.

CAN YOU PROVIDE A STYLIZED NUMERICAL EXAMPLE OF HOW THE
LEAST-COST PROVIDER CAN BE HAMPERED IN THE MARKETPLACE?
Yes. Assume that the production of each minute of long-distance telephone service
requires one unit each of switched access, intercity transmission and retailing, the latter
two inputs being self-supplied by the long-distance carrier. Suppose there are two
similarly situated long-distance carriers, Carrier A and Carrier B, with per-unit costs of
intercity transmission of 3 cents and 4 cents, respectively. In addition, both carriers incur
costs of one cent per-minute for retailing. Carrier A pays the price-list rate for switched
access of 4 cents per minute while Carrier B is granted a discount on switched access and
hence pays only 1 cent per minute. The incremental cost per long-distance minute is thus
8 cents for Carrier A and 6 cents for Carrier B. These values are shown in Table 1 below.
The potential distortionary effect arises from the fact that Carrier B can set a price
between 6 cents and 8 cents per minute and yet still (profitably) under-price Carrier A in

the market even though Carrier A is the more efficient provider of long-distance

10
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telephone service (i.e., Carrier A has a lower unit cost of provisioning intercity

transmission). The economic harm to Carrier A from discriminatory pricing of switched

access derives from the appropriation of its “margin on the merits.” To see this, observe

that Carrier A should realize a cost advantage over Carrier B of 1 cent per minute,

reflecting its superior efficiency in self-supplying intercity transmission (i.e., 4¢ — 3¢).

The discriminatory pricing of switched access, however, confers an artificial cost
advantage on Carrier B over Carrier A of 2 cents per minute (i.c., 8¢ — 6¢).

It is in this sense that discrimination in the pricing of switched access services can lead to

an cconomic distortion because it precludes the least-cost provider from serving as the

least-price provider.
TABLE 1

Incremental Cost for Loang-Distance Service

CARRIER A CARRIER B
SWITCHED ACCESS 4¢ 1¢
INTERCITY TRANSMISSION 3¢ a¢
RETAILING 1¢ 1¢
ToTAL 8¢ 6¢

ARE THESE DISCRIMINATORY DISCOUNTS PROBLEMATIC EVEN WHEN
THE CARRIERS ARE EQUALLY EFFICIENT?

Yes. As a matter of sound regulatory/competition policy, the pricing of a bottleneck
input should not work at cross-purposes with competition on the merits. In this particular

context, this means that the differential pricing of switched access should not provide one

11




10
11
12
13
14
15
16
17
18
19
20

21

Docket No. 090538-TP
Direct Testimony of Dennis L. Weisman
Filed: June 14, 2012

or more carriers with an artificial cost advantage.'” This is precisely why regulatory rules
are structured so that all similarly situated carriers pay a uniform price for critical,
bottleneck inputs.

Q. YOU STATED EARLIER THAT YOU TESTIFIED IN QCC’S PARALLEL
COLORADO PUC COMPLAINT CASE. DID THE COLORADO COMMISSION
MAKE ANY FINDINGS REGARDING THE BOTTLENECK NATURE OF

SWITCHED ACCESS?

A. Yes. After considering QCC’s testimony and briefing, as well as that of the respondent

CLECs, the Colorado Commission agreed with QCC that switched access is a bottleneck
service.!® At paragraph 73 of its 2011 Order Addressing Exceptions and Motion to
Reopen the Record, the Colorado PUC held as follows.
73. We also agree with the ALJ that LEC facilities are a monopoly
bottleneck since there are no alternatives for an [XC to reach a given end
user customer for 2 long distance call but through the switch of the LEC
that provides the local service to that end user. Indeed, as the ALJ and Dr.
Weisman pointed out, the Federal Communications Commission (FCC)
previously found and determined that switched access is a bottleneck
monopoly service that is not competitively supplied. This is because, once
a given end user decides to take service from a particular LEC, that LEC
controls an essential component of the system that provides interexchange

calls and it becomes the bottleneck for IXCs wishing to complete calls to, or

17 Note that when the two carriers are equally efficient, the antificial cost advantage conferred upon the “preferred
carrier” (Carrier B) is precisely equal to the switched access discount of 3¢ per minute.

% OCC v. MClmetro, et al, Docket No. 08F-259T, Decition No. C11-1216 (mailed Nov. 15, 2011) at T§57-61, 72-

7.
12
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carry calls from, that end user. [footnote omitted] We also agree with Dr.
Weisman that the FCC has not subsequently overtumed or modified its
2001 order finding switched access is a bottleneck monopoly service. * * *
Q. DO THE RESPONDENT CLECS IN THIS PROCEEDING DENY THAT
INTRASTATE SWITCHED ACCESS IS A BOTTLENECK SERVICE?

A.  The position of the Respondent CLECs is not altogether clear at this juncture, but at least

some of them sppear to deny that switched access is a bottleneck service. For example,
in discovery QCC sought the CLECs’ position on whether an [XC has the ability to
choose which local exchange carrier will provide its originating and terminatipg intrastate
switched access. A number of CLECs take the position that IXCs do have that ability.
For instance, Broadwing responded that an
“IXC makes a business decision on whether and how it will enter markets
based on a number of factors including, but not limited to, access costs.
An IXC also makes a business decision on whether to serve and whete it
will serve as a stand-alone IXC or as both an IXC and a CLEC, and in
which markets. An IXC also makes a business decision on whether,
where and how it will explore ways to reduce switched access costs, such
as by use of special access or other arrangements. And, ultimately, the end
user customer chooses the carrier(s) from whom the end user obtains
service.”
Q. DO YOU AGREE WITH BROADWING?
A. No, 1 do not. In the end, Broadwing undermines its own argument by acknowledging that
it is the end user who makes the decision as to which LEC will provide it service, the

13
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destination of the call and consequently which LEC the IXC must obtain switched access
from. While | acknowledge that there are differences between originating and
terminating switched access, concerns related to the switched access bottleneck are
present in both cases because it is the end user (and not the [XC) that ultimately decides
on the LEC that supplies switched access to the IXC. While an IXC may choose to build
special access facilities to an individual end user, this is only cost-effective when volume
is sufficient to justify the expenditures on such facilities.
SOME CLECS SEEM TO SUGGEST THAT QCC CAN AVOID A PARTICULAR
CLEC'S SWITCHED ACCESS BY PURCHASING ALTERNATIVE
TERMINATION SERVICES FROM THIRD PARTIES.” DO YOU AGREE?
No. Unless a special access arrangement is being used to reach the end-user, switched
access charges are being paid, either by the IXC, or in situations where the IXC hands the
call off to an underlying carrier for termination, by the underlying third-party carrier.
The use of a third-party carrier merely changes the party that pays the terminating CLEC
switched access, but in no way avoids the payment of switched access.
V. JUSTIFIABLE DEPARTURES FROM A UNIFORM PRICE
IN THEORY, CAN DEPARTURES FROM A UNIFORM PRICE FOR
SWITCHED ACCESS SERVICES BE JUSTIFIED?
Yes. As a theoretical matter, sound bases could exist for departing from uniform pricing
for switched access services. For example, such departures from uniform pricing may be
justified where the provider establishes that the relevant economic cost of provisioning

these inputs (i.e., switched access services) varies between customers (i.e., long-distance

1 See, e.g., Broadwing’s response to QCC Interrogatory No. 3, a copy of which is attached to Mr. Easton’s direct
testimmony as Exhibit WRE 6A.
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providers) in a manner that would potentially justify differences in the price of these
inputs. | am not aware of any of the respondent CLECs in this docket having
demonstrated (or even endeavored to determine the existence of) any such cost
differentials.

QCC inquired of each respondent CLEC in discovery whether it performed cost or
demand studies in connection with establishing the intrastate switched access rates set
forth in the agreement(s). To my knowledge, not a single CLEC responded that it had
performed such a study.”® The CLECs’ failure to perform such studies suggests two
conclusions. First, the CLECs have no credible basis to assert that cost differentials exist
that may now be relied upon, retrospectively, as justification for the discounted pricing.
Second, cost differences were not, contemporaneously, the CLECs’ rationale for offering
AT&T and Sprint the discounted rates for switched access. In the absence of economic
studies that credibly demonstrate that such differences in price are attributable to
corresponding differences in cost, sound regulatory policy would typically establish a
default of a uniform price so as to preserve competitive neutrality and reduce the
likelihood of the aforementioned efficiency distortions and anticompetitive outcomes in
the downstream market.

HYPOTHETICALLY SPEAKING, IF THE CLECS HAD PERFORMED COST
STUDIES FOR SWITCHEPDP ACCESS, DO YOU BELIEVE IT IS LIKELY THAT
THEY COULﬁ HAVE JUSTIFIED THE MAGNITUDE OF THE PRICE

DIFFERENCES AT ISSUE HERE?

¥ See the CLECs' response to QCC Interrogatory Nos. 2(1) and 2(m). See, e.g., Direct Testimony of William R.
Easton, Exhibits 6B (Broadwing), 34A (PAETEC) and 40 (US LEC).
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No. [ believe it would be unlikely that such a pronounced cost difference could exist
given that the service is essentially identical across carriers. In fact, I would go so far as
to say that that the credibility of any cost study that seemingly justified such a large
difference in price under these conditions would likely be called into question.

HAVE THE CLECS PUT FORTH ANY OTHER EXPLANATION FOR WHY
THEY AGREED TO THE DISCOUNTED SWITCHED ACCESS AGREEMENTS
FOR THE SELECTED IXCS?

Yes. In discovery, QCC asked each of the respondent CLECs to identify and explain
their reasons for offering the preferential rates to the IXCs with which they entered into
switched access agreements. Many of the CLECs responded that they entered into the
agreement to resolve billing disputes with AT&T, which several CLECs described as
having “forced” the CLECs into the agreement.”’ The CLECs further explained that
because AT&T refused to pay the published rates for switched access, entering into the
agreements (inclusive of the corresponding discounts) was the only cost-effective means
by which to induce AT&T to pay the CLECs for switched access,

DOES THIS EXPLANATION PROVIDE A VALID ECONOMIC BASIS FOR
DISCRIMINATING BETWEEN QCC AND THE IXCS THAT BENEFITED
FROM THE SWITCHED ACCESS AGREEMENTS?

No. 1 have no doubt that the CLECs made what they perceived to be a rational
(economic) business decision to grant these discounts rather than run the risk of not being

paid for their services or incurring the cost of litigating the matter,

% See, e.g.. Direct Testimony of William Easton, Exhibits WRE 12, WRE 24A and WRE 24B.
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As a matter of economics, I do not believe that “unwillingness to pay” on the part of
AT&T constitutes a Jegitimate basis for distinguishing between customers — particularly
for a bottleneck input such as switched access. From a policy perspective, [ would think
that the Commission would not look favorably upon the unilateral decision by the CLECs
to redress their grievances in this manner, particularly when the effect of doing 80 is to
flout state law that explicitly required them to avoid unreasonable rate discrimination. To
the extent CLECs seek to blame the IXCs for their predicament, it would seem that
Commission or other appropriate legal proceedings rather than secret “off-price list”
agreements would have been the appropriate avenue through which to redress their
grievances with the selected IXCs.

DO YOU BELIEVE THE EXPLANATION PROFFERED BY THE CLECS TO
RATIONALIZE THE PREFERENTIAL TREATMENT FOR CERTAIN IXCS IS
RELEVANT TO THE COMMISSION’S EVALUATION OF THESE
AGREEMENTS?

Yes. The CLECs’ explanation — that they were essentially forced into entering into these
agreements to avoid costly and protracted dispute resolution processes and to induce
AT&T to pay for switched access — is important in assessing any other “justifications”
the CLECs may later put forth to explain the differential treatment of QCC vis-d-vis the
favored IXCs. It is conceivable that the CLECs will set forth various arguments to
identify supposed differences between QCC and the favored IXCs. Should this occur, the
Commisgsion will be in a better position to determine whether the CLECs (1) have

identified legitimate differences between the favored IXCs and QCC; or (2) are merely
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grasping for any distinction that may provide an ex past justification for the agreements
they entered into with the favored IXCs.

DOES TW TELECOM ALLEGE THAT AT&T’S PURCHASE OF OTHER
SERVICES JUSTIFIED ITS DISPARATE SWITCHED ACCESS RATE
TREATMENT IN FLORIDA?

Yes. tw telecom (“TWT"™) states that its agreement with AT&T discounted intrastate
switched access “in conjunction with a total revenue commitment set forth™ in that
agreement. TWT states that “the provisions regarding switched access were dependent
upon all of the other provisions of the AT&T/TWTC Agreement, which also
encompassed purchases of other, non-intrastate service, most notably a revenue
commitment on a “take or pay” basis that required AT&T to pay the difference between
the applicable commitment in any contract year and its actual purchases of eligible
services under the AT&T/TWTC Agreement."2 TWT continues that QCC and AT&T
were not “similarly situated” in terms of its ability to make a revenue commitment at
similar levels (as AT&T).”

Similarly, PAETEC’s 2008 switched access agreement with AT&T conditions AT&T's
receipt of the fixed dollar credits shown in Schedule A of that agreement on AT&T's
purchase of “other services.”>*

DO YOU AGREE WITH TWT THAT QCC AND AT&T WERE NOT
SIMILARLY SITUATED IN TERMS OF THOSE CLECS’ PROVISION OF

INTRASTATE SWITCHED ACCESS IN FLORIDA?

2 gec Mr. Easton’s Exhibit WRE 37 (TWT's response to QCC Interrogatory No. 2(b)).
B 1d. (TWT’s response to QCC Interrogatory No. 2(i)).
% See Mr. Easton’s Exhibit WRE 33B.
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No. In fact, 1 strongly disagree with TWT’s position. Setting aside the legal question
(which I will leave for counsel to brief) of whether it is justifiable to condition & discount
off of bottleneck switched access services on the purchase of unrelated, competitive
services, TWT has not demonstrated a credible economic basis for favoring AT&T in its
pricing of intrastate switched access in Florida.

To the best of my knowledge, TWT has not demonstrated, nor has any economic study of
which I am aware demonstrated, that the cost of providing switched access varies with
the amount of unrelated services (including, I assume, dedicated or special access
services) purchased by an IXC. The absence of such proof does not surprise me. While [
am not a network engineer, it is my understanding that the two types of services
(switched access and special access) are virtually unrelated, except to the extent that an
IXC with large volumes of traffic to a particular celling area or location may find it
economically advantageous to purchase special (dedicated) access as an alternative to
switched access. To my knowledge, a LEC’s per-minute cost of providing tandem-routed
switched access is invariant irrespective of which IXC customer is using the service, how

many minutes of use that IXC (or any IXC) uses in a particular month or what and how

many other unrelated services an IXC happens to purchase from the LEC.
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HAVE THE CLECS PRESENTED CREDIBLE EVIDENCE TO SUBSTANTIATE
THE CLAIM THAT DIFFERENCES IN THE VOLUME OF SWITCHED
ACCESS SERVICES PROVIDED BY THE CLEC TO QCC, AT&T AND SPRINT
JUSTIFY DISPARATE RATE TREATMENT?

No. A number of CLECs generally allege that QCC was not similarly situated to the
IXCs favored by the secret switched access agreements because those [XCs obtained

more switched access during the relevant period. For-example-in-response-to-discovery,

While volume differences can provide a credible basis for price differentiation, they do
not in the context of intrastate switched access. First, it is my understanding that none of

the agreements at issue in this case comtain volume requirements. In other words, the
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preferred IXC received the stated discount regardless of whether it purchased 10 minutes
or 10,000,000 minutes of switched access from the CLEC. Clearly, it was not volume
levels that motivated the CLECs to enter into these secret agreements.
Further, and more importantly, the CLECs have not demonstrated (nor am I aware of any
study demonstrating) that a CLEC’s cost of providing intrastate switched access in
Florida varies depending upon the volume of minutes provided to any particular IXC. As
such, “volume” is an imrelevant factor. In the parallel Colorado proceeding, the
Commission rejected the identical argument posed by the CLECs. In Decision No, C11-
1216, the Commission stated.
75.  We agree with the ALJ that QCC effectively rebutted any
claim that differences in size or traffic volumes justified price
differentiation, in this particular case. This is because the cost of
providing switched access does not depend on the traffic volume, or which
IXC is utilizing that service. Further, the functionality, service clements,
and the facilities over which the respondent CLECs provided switched
access were identical in this case, regardless of whether a CLEC serviced
QCC or one of the other IXCs. It is true the costs of providing some
services can vary by volume, especially if dedicated facilities are
involved; however, these circumstances are not present here. Further, we
find persuasive QCC’s argument that none of the unfiled off-tariff
agrecments ties the discount to the IXC to the purchase of specific
volumes of switched access service. To the contrary, all of the unfiled

agreements at issue in the instant proceeding grant the discount in
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unlimited fashion, regardless of how much switched access a favored IXC

purchases. This alone is fatal to the claim that differences in size or traffic

volumes justifies price discrimination in this case. * * *

VI. CONCLUSION AND RECOMMENDATIONS

DO YOU HAVE ANY CONCLUSIONS AND RECOMMENDATIONS FOR THE
COMMISSION’S CONSIDERATION?
Yes. Throughout my professional career, in both my published works and expert
testimony, I have argued consistently and unwaveringly for the need for regulation to
defer to market forces when the latter could provide the requisite competitive discipline. ™
In the special case of switched access services, those market forces are clearly not
present, even when those services are provided by CLECs. As a result, the Commission
must intervene to provide the necessary oversight and serve as the surrogate for such
market forces in the provision of switched access services to ensure the development of
fair and effective competition and prevent anticompetitive behavior.
From an economic perspective, credible bases for differential pricing—cost differences,
for example—may exist, at least in theory. To date, however, no credible basis for
differential pricing has yet been advanced by the opposing parsties in this case. Absenta
credible basis for differential pricing for switched access services, | would respectfully
recommend that the Commission find that any such differential pricing is inconsistent
with the principles of competitive neutrality. That is to say, absent a credible basis (both

economic and legal) for differential pricing of switched access services, the Commission

% Demnis L. Weisman, “A ‘Principled” Approach to the Design of Tclecommunications Policy.” Journal of
Camperuon Law & Economics, Vol. 6(4), December 2010, pp. 927-956; and Glen O. Robinsan and Dennis L.
Weisman, “Designing Competition Policy for Telecommunications.” The Review of Network Economics, Vol. 7(4),

December 2008, pp. 509-546.
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should determine that the default price should have been and continue to be a uniform
price—each long-distance carrier pays the same price for switched access services.
Q. DOES THAT CONCLUDE YOUR TESTIMONY?

Yes, it does.

25
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L. IDENTIFICATION OF WITNESS
PLEASE STATE YOUR NAME, CURRENT POSITION AND BUSINESS
ADDRESS,
My name is Dennis L. Weisman. I am employed by Kansas State University as a
Professor of Economics. My business address is Department of Economics, Waters
Hall, Kansas State University, Manhattan, Kansas 66506-4001.
ARE YOU THE SAME DENNIS L. WEISMAN THAT FILED DIRECT
TESTIMONY IN THIS CASE?
Yes.
II. PURPOSE AND SUMMARY OF MAIN POINTS
WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?
The purpose of my rebuttal testimony is to respond to the direct testimony of Mr.
Wood and Mr. Reynolds (hereafter, “opposing witnesses™). In crafting these
responses, I rely upon sound economic and public policy principles that are firmly
grounded in the economics and regulation literature.
PLEASE SUMMARIZE THE MAIN POINTS DEVELOPED IN YOUR
REBUTTAL TESTIMONY.
The main points developed in my rebuttal testimony are as follows.
= There is an important distinction between rate differences and rate

discrimination. The latter is defined as rate differences that cannot be explained by cost
differences.

*  Preventing unreasonable rate discrimination is not synonymous with rate
regulation. The Commission should intervene in wholesale telecommunications markets
to prevent unreasonable rate discrimination when the failure to do so could result in

market diStortions and anticompetitive outcomes.
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* Two intuexchmgecarﬁus(D(Cs)thatare“diﬂ‘erem”inminmpman
presumptively similarly situated if there is no difference in the cost of supplying
switched access to them.

* Distinctions between IXCs, including revenue commitments and reciprocal
serving arrangements, that do not result in differences in the cost of supplying switched
access are “‘distinctions without a difference.”

* Switched access is a bottleneck input because the IXCs cannot gencrally
choose the CLEC from which they must purchase switched access.' The implication is
that the IXC is captive to the CLEC that has been chosen by the end-user customer and
is therefore not able to avoid unreasonable rate discrimination.

s  Simply forcing the favored [XCs to disgorge their undercharges or discounts
for switched access would not be an adequate remedy. The Commission should craft a
remedy that restores competitive parity, both prospectively and retrospectively.

III. POINT-BY-POINT REBUTTAL OF OPPOSING WITNESSES

A, Mr. Wood

Q. DOES MR WOOD CLAIM THAT QCC SEEKS TO HAVE THE

COMMISSION REGULATE CLEC-PROVIDED SWITCHED ACCESS?

A Yes. Mr. Wood states that “As I understand the Complaint, Qwest is effectively asking

the Commission to treat CLEC-provided switched access as a regulated service and to
determine a rate (or set of rates) for switched access that should have been charged to

Qwest .2

! As 1 previously observed, “While 1 acknowledge that there are differenuces between originating and terminating
switched access, concerns related to the switched access bottieneck are present in both cases because it is the end
user (and not the IXC) that ultimately decides on the LEC that supplies switched acoess to the IXC.” Weisman
Direct Testimony, p. 14.

? Wood Direct Testimony, pp. 3-4.
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HAS MR. WOOD ACCURATELY CHARACTERIZED QCC’S POSITION
THAT THE COMMISSION SHOULD REGULATE CLEC-PROVIDED
SWITCHED ACCESS?

No. QCC fully recognizes that the rates for CLEC-provided switched access have not
been set by this Commission. There is an important distinction, however, between
setting and approving these rates, which the Commission does not do, and preventing
unreasonable rate digcrimination and anticompetitive conduct, which I understand the
Commission is empowered and mandated to do. For example, the issue is not whether
the price list rate that QCC is charged for switched access is 1 cent or 6 cents per
minute. Rather, the issue is QCC being charged a rate of 6 cents per minute when
other similarly-situated IXCs are being charged a rate of 1 cent per minute. Hence, the
concern is unreasonable rate discrimination rather than rate regulation per se.

DOES MR. WOOD CLAIM THAT QCC’S POSITION IS THAT RATE
DIFFERENCES ARE SYNONYMOUS WITH RATE DISCRIMINATION?

Yes. To be precise, Mr. Wood states that “Qwest appears to argue for ‘per se’
discrimination — an idea that a rste is discriminatory simply because it is different.”
HAS MR. WOOD ACCURATELY CHARACTERIZED QWEST’S POSITION?
No. As I stated in my direct testimony, there is an important distinction between rate
differences and rate discrimination® Rate differences that merely reflect cost
differences do not constitute rate discrimination. Rate discrimination refers to price
differences that cannot be explained by cost differences. In terms of this proceeding,
the CLECs claim that QCC is not similarly situated to the IXCs that received more

favorable rate treatment. The issue, however, is not whether QCC is different from the

‘i, p-22.
* Weisman Direct Testimony, Section III.
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IXCs that received more favorable rate treatment, but rather whether the differences
between the IXCs (as no two firms will cver be precisely identical in every sense), such
as they are, lead to differences in costs for the CLECs that fully explain the differences
in rates. In the absence of such a credible demonstration of cost differences, these rate
differences presumptively amount to unreasonable rate discrimination.

DOES MR WOOD CONTEND THAT COST DIFFERENCES FOR SWITCHED
ACCESS FULLY EXPLAIN THE RATE DIFFERENCES FOR SWITCHED
ACCESS?

No. Mr. Wood claims that “Qwest ignores the fact that this industry is filled with rates
that would meet its definition of discriminatory.”’ He cites two specific examples in
support of his argument. His first example is differential pricing for residence and
business local exchange services. Mr. Wood's second example is the initial pricing
structure for ILEC switched access services that provided for different switched access
rates for dominant and non-dominant IXCs.

DO YOU BELIEVE THESE TWO EXAMPLES ARE APT IN ATTEMPTING
TO JUSTIFY DISCRIMINATORY PRICING OF SWITCHED ACCESS?

No. The first and most important observation to make is that in putting forth these
examples Mr. Wood is effectively confirming that the differential rate structure for
CLEC-provided switched access constitutes rate discrimination rather than mere rate
differences that are explained by cost differences.

Mr. Wood's first example, that of different rates for business and residential customers,

is inapt on two grounds. First, it is an example of retail price discrimination rather

3 Wood Direct Testimony, pp. 22-23.
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than wholesale or input price discrimination.® Second, the “value-of-gervice” pricing
structure that explains this price discrimination arose in the pre-competitive era and
hence was the product of regulatory fiat.” These types of discriminatoty pricing
structures are unlikely to be sustainable under increasingly competitive market
conditions.

Mr. Wood's second example, that of charging different switched access rates for
dominant and non-domimant I[XCs, is also inapt on two grounds. First, when
competition was first introduced in the long-distence marketplace, it was technically
infeasible for the local exchange carriers to provide non-dominant IXCs with the same
quality of switched access as that provided the dominant [XC, AT&T.® Hence, the rate
differential was designed, in part, to compensate the non-dominant IXCs for this
inferior quality of switched access. Second, the FCC was concemed that the
oontinuation of this discriminatory rate structure for switched access would lead to
economic distortions and anticompetitive outcomes.” The following passage from an
article authored by FCC officials is instructive in understanding the specific nature of

the problem.

¢ As [ previously observed, “Price discrimination for intermadiate goods (inputs) is likely to be particularly pemicicus
in this regard due to the risk of efficiency distortions in the downstream market.” Weisman Direct Testimony, p. 10.
7 peter Temin, THE FALL OF THE BeLL SY§TEM. New York: Cambridge University Press, 1987, pp. 33-34. See also
Alfred E. Kahn and William B, Shew, “Current Issues in Telecommunications Regulation: Pricing,” Yale Jowrnal on
Regulation, Vol. 4, 1997, pp. 194-199.
"l‘heBellSmmﬁqgﬂmdmmmdummednuw«kwﬂngmebu—tmwmwd« AT&T
Long Lines. Hence, when competition first surfaced in the long-distance market, a patchwork of network connections
wurequmdtomdeothereomonmmwﬂhwmend-uwm Indeed, as the FCC observed,
“Becsuse in the short run the superior quality access received by AT & T could be provided to only one carrier, we
imposed a charge upen AT & T and its interexchange partners that would reflect an estimate of premium value, calied
the premium access charge.” Federal Communicstions Commission, FCC 86-504, In the Matter of Exchange Network
Facilities for Interstade Access, CC Docket No. 78-371, Memorandum QOpinion and Order, Released November 14,
1986, 126. See alyo Gerald W. Mmmmmwmmmmmmmmmmmawum
Pmu.CambndgeMA. 1994, pp. 139-141.

* Federal Communications Commission, FCC 86-504, In the Matter of Exchange Network Fucilitios for Interstate
Access, CC Docket No. 78-371, Memorandurn Opinion and Order, Released November 14, 1986, 11 57-62.

5
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It can be argued, for instance, that some of the Commission’s regulatory

actions in the interexchange market that were designed to promote

competition during transition, such as highly discounted access pricing

for OCCs [Other Common Carriers] and restrictions on competitive

pricing responses by AT&T, in fact have encouraged entry by

uneconomic providers and uneconomic construction of excess capacity.

If this is true, the gradualist approach to deregulation of interexchange

markets will have resulted in substantial, unnecessary costs for society

that never would have been incurred in a truly competitive marketplace.

Moreover, this approach will have directly increased consumer costs by

requiring regulated firms to charge higher prices to protect competitors

during the transition,"°
The bottom line is that the rate discrimination that Mr. Wood dismisses as standard
industry practice represents the very type of unreasonable rate discrimination that this
Commission’s policies should seek to prevent.

Q. DOES MR. WOOD CONTEND THAT THE 1996 TELECOMMUNICATIONS
ACT EXPLICITLY PROVIDES FOR THE TYPE OF RATE
DISCRIMINATION AT ISSUE IN THIS PROCEEDING?

A Yes. In support of his contention, Mr. Wood states that “The 1996 Federal
Telecommunications Act explicitly created different and discriminatory pricing for the
exchange of local versus interexchange traffic among carriers, even when the services

were technically equivalent !

¥ Mark S. Fowler, Albert Halprin, and James D. Schlichting. ““Back To The Future': A Model For
Telecommunications,” Federal Communications Law Jowrnal, Vol. 38(2), 1986, pp. 193-194. [At the time this
article was written, the authors were, respectively Chairman, Chief, Common Carrier Bureau, and Special
Couasel, Common Carrier Bureau, Federal Communications Commission.
" Wood Direct Testimony, p. 23.
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DOES MR. WwWOOD'S INVOCATION OF THE 1996
TELECOMMUNICATIONS ACT RATIONALIZE THE  RATE
DISCRIMINATION AT ISSUE IN THIS PROCEEDING?

No. Mr. Wood cites an example in which different types of telecommunications traffic
are subject to different rate treatment when the costs of providing the various services
in question are presumptively the same. However, this proceeding is concerned with
different LXCs being subject to disparate rate treatment when the costs of providing
switched access are presumptively the same. Hence, in Mr. Wood’s example there is
discrimination across different traffic types, but not across different carriers. In
contrast, the issue in this proceeding involves discrimination across carriers that
provide the same type of traffic, presumptively unreasonable discrimination, and
therefore gives rise to market distortions and anticompetitive outcomes. Hence, once
again Mr. Wood’s example is inapt for the purposes of the Commission’s evaluation of
the issues in this proceeding.

DOES MR. WOOD ATTEMPT TO EXPLAIN THE RATE DIFFERENCES
BETWEEN QCC AND THE FAVORED CARRIERS?

Yes. Mr. Wood’s argument is essentially that QCC is not similarly situated to the:
IXCs that were charged lower rates for switched access.!2 He further points out that

“§ 364.10(1) prohibits only ‘undue or unreasonable preference’ and undue or
unreasonable prejudice.”™"” He therefore implies that the rate discrimination at issue in
this proceeding does not constitute unreasonable or undue rate discrimination.

DO YOU CONCUR WITH MR WOOD’S REASONING?

No. I am not an attorney, so I will defer to counsel to brief the legal interpretation of
this particular passage from the statutc and limit my discussion and analysis to the

"2 14., pp. 23-26.
Bd,p.25
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relevant economic issues. [t is my understanding that the Commission has a duty to
intervene in Florida's telecommunication markets when the failure to do so can lead to
market distortions and anticompetitive outcomes. Mr. Wood’s counsel to the
Commission is two-fold. First, he opines that rate discrimination is standard practice in
the telecommunications industry and hence there is no sound rationale for the
Commission to intervene in the switched access market. Second, because Mr. Wood
belicves QCC is not like the other IXCs that received favorable rate treatment, any
such rate discrimination fails to constitute undue preference or prejudice.

HOW DO YOU RESPOND TO MR WOOD’S FIRST ARGUMENT THAT
RATE DISCRIMINATION IS STANDARD PRACTICE IN THE
TELECOMMUNICATIONS INDUSTRY?

Mr. Wood appears to ignore the critical distinction between retail rate discrimination
and wholesale (input) rate discrimination, particularly as it relates to a bottleneck
service such as switched access. Furthermore, the fact that rate discrimination is
common in the telecommunications industry does not imply that such practices do not
give rise to market distortions and anticompetitive outcomes under certain conditions.
As [ explained at length in my direct testimony, switched access is one of those
exceptions that requires regulatory intervention to prevent unreasonable rate
discrimination.”* Contrary to Mr. Wood’s suggestions, the conduct of other providers
in other contexts does not immunize Mr. Wood’s clients from their duty to avoid undue
rate discrimination. Neither does it offset or mitigate the anticompetitive effects on

QCC of the CLECs’ discriminatory switched access pricing.

' Weisman Direct Testimony, § IV.
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CAN YOU ELABORATE AS TO WHY PRICE DISCRIMINATION CAN BE
PROBLEMATIC UNDER CERTAIN CONDITIONS?
Yes. It is important to differentiate clearly between price discrimination in input
(generally wholesale) markets and price discrimination in output (generally retail)
markets. With respect to retail markets, the economics literature recognizes that price
discrimination can be welfare-enhancing when it leads to an increase in total output in
the market relstive to a uniform price.!® There is a general consensus that price
discrimination is increasingly commeon in retail markets, that competition may actually
force firms to adopt discriminatory pricing schemes, and that it is presumptively
welfarc-enhancing.'® This procesding, however, involves rate discrimination in input
markets, as switched access is a wholesale service provided by one carrier to another
carrier.
DO THE SAME ARGUMENTS THAT ARE GENERALLY SUPPORTIVE OF
PRICE DISCRIMINATION IN RETAIL MARKETS CARRY OVER TO THE
CASE OF INPUT MARKETS?
No. The general policy advisability of allowing price discrimination in retail markets
does not carry over to wholesale or input markets. The welfare implications of input
price discrimination are mixed, but the prevailing view in the literature is that it can
often be welfare diminishing.!” The problem arises from the fact that the input supplier
has an incentive to charge the relatively efficient provider a higher price for the input
and the relatively inefficient provider a lower price for the input, all things being equal.
The net effect of this price discrimination is to decrease the output of the efficient

13 See, for example, Jean Tirole, INDUSTRIAL ORGANIZATION, Cambridge MA: The MIT Press, 1988, pp. 137-140.
1 ANTITRUST MIODERNIZATION COMMISSION, REPORT AND RBCOMMENDATIONS, Washington D,C. 2007, Section 3.
17 See, for example, Michacl Katz, “The Welfare Effects of Third-Degree Price Discrimination in Intermediste
Good Matkets,” The American Economic Review, Vol. 77(1), March 1987, pp. 154-167; and Patrick Degraba, Input
Market Price Discrimination and the Choice of Technology,” The American Economic Review, Vol 80(5),
December 1990, pp. 1246-1253.
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provider, increase the output of the inefficient provider and thereby raise the total
resource costs borne by society in producing any given level of output. These are
basically the same type of market distortions that I discussed in my direct testimony.'*
DOES THIS OBSERVATION HAVE ANY IMPLICATIONS FOR THE
COMMISSION’S POLICY ON INPUT PRICE DISCRIMINATION AS
COMPARED TO RETAIL PRICE DISCRIMINATION?

Yes. What this suggests is that, in contrast to retail price discrimination, there can be
no reasonsble presumption that input price discrimination is welfare-enhancing. This
is important for regulatory policy because it suggests that in retail telecommunications
markets the presumption should be in favor of permitting price discrimination, but any
such presumption should be reversed in the case of input markets.!” That is to say,
input price discrimination (particularly for a service such as switched access) should be
deemed presumptively welfare-diminishing absent credible evidence to the contrary.
From an ecopomic perspective, regulators and policymakers designing competition
policy should strive to prohibit particular business practices when they are welfare-
diminighing and should permit business practices when they are welfarc-enhancing.
The objective would be to set the policy guideline so as to minimize the expected
social cost of error. Hence, if input price discrimination is more often welfare-
diminishing than welfare-enhancing, it is advisable to establish a default policy that
prohibits input price discrimination absent credible information to svggest that
departures from this policy are warranted.

'8 Weisman Direct Testimony, pp. 8-13.
"Foradhwmofthaetypuofmde—oﬂ‘smtbewlecomnmmmuy sce Dennis L. Weisman, “A

led’ Approach to the Design of Telacommunications Policy.” Jownal of Competiton Law & Economsics,

Vol. 6(4), December 2010, pp. 927-956.
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DOES MR. WOOD ASSERT THAT SWITCHED ACCESS IS NOT A
MONOPOLY BOTTLENECK?

Mr. Wood does not directly assert that switched access is not a monopoly bottleneck,
but he does intimate it. He states in a footnote that “IXCs are not required to use the
network facilities of unaffilisted LECs to complete calls, and often do not do so."? I
have addressed the matter of switched access being a monopoly bottleneck and
therefore not a competitive service in my direct testimony.?' I will not repeat all of
those arguments here, but I would make two cbservations.

First, despite the fact that telecommunications markets are becoming increasingly
competitive, a fact recognized by the recently passed Florida legislation, this does not
mean that all sectors of the industry are experiencing the same level of competitive
intensity. It is paradoxical perhaps, but the problem of the switched access monopoly
bottleneck is not one that is remedied by competition, it is in fact one that is created by
competition. To wit, in the pre-competitive era of the former Bell System, there was
essentially a single vertically-integrated provider of local and local-distance
telecommunications and, of course, there is no economic incentive for a firm to
leverage its market power against itself.

Second, that the local exchange market is competitive means that end-user customers
csa choose from a number of different providers for their local exchange telephone
service. Once the end-user customer enters into an agreement with a particular CLEC,
that CLEC enjoys a8 monopoly bottleneck that can be leveraged to charge differential
switched access rates to [XCs. The CLECs are effectively gatekeepers that control the
rights of passage and the fees for doing so. Furthermore, because the choice of CLEC

2 Wood Direct Testimony, p. 8, note 3.

% See, in particular, Weisman Direct Testimony, pp. 5-9, 12-14. In addition, unless 8 special access arrangement
is being used to reach the end-user, an option that is cost-effective only when volume is sufficient to justify the
expenditures on such facilitios, switched access charges are being paid, either by the IXC, or in sitvations where
the IXC bands the call off 1o an underlying carrier for termination, by the underlying third-party carrier,

11




10
11
12
13
14
15
16
17
18

19

Docket No. 090538-TP
Rebuttal Testimony of Dennis L. Weisman
Filed: August 9, 2012

is made by the end-user customer, whereas switched access charges are paid by the
IXC, there is no market mechanism that corrects this condition; it is inherent in the way
the market for long distance calls works. The following passage in instructive on this
point.

Because the terminating carrier controls the only line and local switch

connecting the called party to the network, that carrier has strong

incentives to extract as high a payment as possible from the calling

party’s carrier. Competition at the retail level has not diminished the

terminating access monopoly of the carrier selected by the called party.

As a result ... regulators must ensure that terminating rates are cost-

based, and the need for regulation continues indefinitely.?
Hence, once the IXC opts to provide long-distance service, it has no choice but to
originate/terminate the long-distance call over the CLEC facilities chosen by the end-
user customer.”® Commission oversight is required under these conditions to serve as a
surrogate for competition and thereby prevent market distortions and anticompetitive

outcomes.?*

2 Gien O. Robinson and Thomas B. Nachbar, COMMUNICATIONS REGULATION, St. Paul MN: Thompson-

West, 2008, pp. 527-28.

3 As the FCC has recognized, this problem is further exacerbated by rate averaging requircments.
Smd.ﬁcComnmhumWSecmZﬁ(g)mmD{C:mmtnym
average their rates and thereby to spread the cost of both originating and terminating access
over all of their end users. Consequently, IXCs have little or no ability to create incentives for
their customers to choose CLECs with low access charges. Since the IXCs are effectively
unasble either to pass through access charges to their end users or to create other incentives for
cnd users to choose LECs with low access rates, the party causing the costs — the end user that
chooses the high-priced LEC ~ has no incentive to minimize costs. (footnote omitted)

Seventh Report and Order and Further Notice of Proposed Rulemaking, Access Charge Reform, Reform of Access

Charges Imposed by Competitive Local Exchange Carriers, CC Docket No. 96-262, FCC 01-146 (rel. April 27,

2001)&131

WamnDnmtTemmy,p 3 and notes 2 and 3.
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HOW DO YOU RESPOND TO MR WOOD’S SECOND ARGUMENT THAT
QCC IS NOT SIMILAR TO THE OTHER IXCS THAT WERE THE
BENEFICIARIES OF FAVORABLE RATE TREATMENT?
Mr. Wood reflexively invokes the “not similarly-situated™ criterion to justify discounts
to the favored IXCs that were not offered to QCC. The fact that there may be
differences between the favored IXCs and QCC is a necessary, but not a sufficient,
condition for rationalizing the differences in rate treatment. What is more, the
Commission should be aware that distinctions without a difference do not establish that
QCC and the preferred IXCs were not and are not similarly situated in the context of
the CLECs’ provision of intrastate switched access in Florida.
DID CLECS ALSO RAISE IRRELEVANT DISTINCTIONS IN THE
PARALLEL COLORADO PROCEEDING?
Yes. In the Colorado proceeding, the CLECS raised a laundry list of alleged
differences between the favored IXCs and QCC in an attempt to establish that QCC
was not similarly situated, and thus was not subjected to unlawful conduct. And yet,
the differences between the IXCs raised by the CLECs were not sufficient to establish
that the IXCs are not similarly situated. Indeed, as the Administrative Law Judge
(ALJ) in the Colorado proceeding observed.

Without regard to implementation, the thrust of MCImetro’s second

theory is that QCC was not similarly situated to AT&T because QCC

could not undertake the reciprocal arrangement. ... the attempt to

distinguish customers by a combination of access with other tariff and

off-tariff provisions was previously rejected. The substance of access

agreements must prevail over formn and access services cannot be

obscured or obviated by inclusion with other terms. Creativity of those

13
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contracting for access . . . cannot change the access service provided nor

the unlawful pricing thereof 25

Ilustratively, the agreement between AT&T and MCI applies switched

access service regardless of delivery method. However, if the parties

had negotiated a commercial agreement to limit charges to a unique

negotiated methodology using traditional means plus delivery of a

peppercorn, or perhaps a unique billing requirement (e.g, use of

controlled proprietary applications), they would forever prohibit any

competitor from being similarly situated . . .2
The key policy message to take away from the Colorado ALJ’s decision, of course, is
that CLECs cannot simply point to any differences that may exist between [XCs as a
credible rationale to establish that the IXCs are not similarly situated. Indeed, as the
Colorado Commnission observed, if this were not the case “the regulated entities would
be able to obscure their discriminatory conduct simply by executing off-tariff
agreements covering multiple services.”?’
RECOGNIZING THAT NOT EVERY DIFFERENCE BETWEEN CLECS
CONSTITUTES A SOUND BASIS TO FIND THAT THEY ARE NOT
SIMILARLY SITUATED, DO YOU HAVE A VIEW AS TO WHAT CRITERIA
WOULD CONSTITUTE A SOUND RATIONALE THAT JUSTIFIES PRICE

DIFFERENCES IN THIS CONTEXT?

Yes. I believe that any differential rate treatment for switched access should be firmly
grounded in (and fully explained by) the differential costs for the CLECs’ serving one
IXC vis-g-vis another [XC. Absent such a credible demonstration of cost differences,

BOCC v. MClmetro, el al, Docket No. 08F-259T, Decision No. C11-1216 (mailed June 21, 2012), Recommendod
Desision of Administrative Law Judge G. Harris Adams on Remand (“Colorado Remand Order”), 1 27.

1., 928.
¥ OCC v. MClmetro, e1 al, Dockexr No. 08F-259T, Decision No. C11-1216 (mailed Nov. 15, 2011) st § 76.
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the default policy should be that each IXC pays the same uniform rate for switched
access, all things being equal. To do otherwise would likely lead to market distortions
and anticompetitive outcomes.

HOW DO YOU RESPOND TO MR. WOOD’S CLAIM THAT “QWEST HAD
YET TO PROVIDE ANY EVIBENCE THAT IT WAS SIMILARLY SITUATED
TO ANY IXC WHOSE CONTRACT TERMS QWEST SEEKS TO CONFER
UPON ITSELF"?®

Mr. Wood’s contention is that the burden for establishing that QCC and the favored
IXCs are similarly situated is wholly bome by the customers of the CLECs rather than
the CLECs themselves. In light of the above discussion, this implies that QCC bears
the burden for establishing that the CLECs’ cost to provide switched acoess to the
favored IXCs is lower than the cost to provide switched access to QCC. The question
as to which party bears the burden of proof calls for a legal determination and hence
lies outside my particular area of expertise. I hasten to point out, however, that it is the
CLECs (and not QCC) that control cost information related to their provision of
switched access services to particular IXCs.?’

Hence, it would be illogical to assign responsibility for establishing the existence of
cost differentials on the IXC customers conswming the service rather than on the
CLECs producing the service. It is illogical becanse the burden would be assigned to
the party that is arguably the least well-positioned to credibly inform the record. It
would be akin to requiring an automobile customer to prove that it costs Ford Motor
Company less to produce an automobile for her than it does for someone else. It is

3 Wood Direct Testimony, pp. 25-26.

¥ QCC inquired of each respoodent CLEC in discovery whether it performed cost or demand studies in
connection with cstablishing the intrastate switched access rates set forth in the agreement(s). To my knowledge,
not a single CLEC responded that it bad pesformed such a study. See the CLECs’ response to QCC Interrogatory
Noe. 2(1) and 2(m). See, e.g. Direct Testimony of William R. Easton, Exhibits 6B (Broadwing), 34A (PAETEC)
and 40 (US LEC).
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quite obvious that Ford Motor Company is better positioned than the customer to
establish the existence of any cost differences or lack thereof.
In the parallel Colorado proceeding, the Commission recognized this tension and
resolved it by first cvaluating whether QCC had cstablished a prima facie case. The
Commission then evaluated whether the CLECs effectively rebutted QCC'’s prima
facie showing >
DOES MR. WOOD TAKE ISSUE WITH THE REMEDY THAT QCC
PROPOSES FOR THE SWITCHED ACCESS OVERCHARGES?
Yes. QCC’s proposed remedy is that it be charged the same rate for switched access as
the favored IXCs and that it receive a refund equal to the amount of the overcharges,
plus interest. Mr. Wood states that “If public policy is best served by having all IXCs,
regardless of circumstances, pay the published rate (something Qwest has yet to
demonstrate), then the only remedy is to adjust the charges to the other IXCs who paid
a lower rate.™' In other words, the remedy would be to force the favored IXCs to
disgorge an amount equal to the switched access undercharges or discounts that they
received over the many years that the secret switched access agreements were in effect.
Notably, Mr. Wood’s contention that refunds to QCC would only exaggerate
discrimination because they would leave other IXCs continuing to pay the publicly
stated rates was rejected outright by the Colorado Commission.

In response, QCC argues that, if the Commission were to accept the

argument that an award of reparations would result in further

discrimination, it would then accept and endorse the currem level of

unlawful discrimination. QCC contends this claim, when taken to its

¥ Colorado Remand Order, 9 39 (“Qwuest made a prima facie casc that the Respondents’ cost to provide service
wes the same as 1o all comers requiring access services and no Respondent demonstrated reasonable justification
relsted to the variation in pricing.”).

M Wood Direct Testimony, p. 30.
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logical comclusion, means that a customer aggrieved by rmate
discrimination is never entitled to be made whole through an award of
reparations, so long as there are any other similarly situated parties. 2
We agree with QCC on this issue and deny the exceptions filed by XO,
Granite, and BullsEyc on this ground. We agree that the above
argument presented by the respondent CLECs, when taken to its logical
conclusion, would frustrate the ability of any complainant to enforce the
non-discrimination and reparations statutes in Title 40, as long as any
other similarly situated parties chose not to prosecute a complaint.*
ARE THERE OTHER CONCERNS WITH MR. WOOD’S PROPOSAL TO
FORCE THE FAVORED IXCS TO DISGORGE THE DISCOUNTS THAT
THEY RECEIVED?
Yes.* Should the Commission find that the CLECs engaged in unrcasonable rate
discrimination, Mr. Wood’s proposal would have the effect of penalizing the favored
IXCs but not penalizing (and possibly even rewarding) the offending CLECs that
violated statutory obligations.’® What is particularly “novel” about Mr. Wood’s
proposal is that it seemingly punishes all of the parties except the offending parties.
This, of course, is problematic if one of the Commission’s objectives in crafting an
appropriate remedy is to provide sufficient disincentives for the CLECs to engage in

unreasonable rate discrimination.

::QCCqubnam et al, Docket No. 08F-259T, Decision No. C11-1216 (mailed Nov. 15, 2011) at | 84.
14.185
¥ Plesse note that my testimony only sddresses the substantive concerns plagning disgorgement as a remedy.
Not being an attorney, [ will not address any procedural shortcomings arising from the fact that the CLECs urging
disgorgersent did not act to include the favored IXCs as parties to this case. 1 sssume that counsel will address
this on brief.
% To the extent that the favored IXCs reduce long-distance rates to reflect the switched access discounts, the
higher demand for switched sccess resulting from the switched access discounts while having those discounts
returned to them as part of Mr. Wood's proposal.
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WHAT OBJECTIVES SHOULD GUIDE THE COMMISSION’S
DELIBERATIONS IN CRAFTING A SUITABLE REMEDY?

First, in the absence of credible cost studies that demonstrate that the rate differentials
are fully explained by the cost differentials, each IXC should by default pay the same
uniform rate for switched access. This implies that there should be pricing parity for
switched access. Pricing parity, of course, can be achieved cither by decreasing the
rate for QCC or increasing the rate for the favored IXCs.

Second, increasing the rate for the favored [XCs achieves parity on a prospective basis,
but it does not retroactively address the competitive impact of the unlawful practice on
QCC. To wit, the favored IXCs were conferred an artificial competitive advantage by
the CLECs that lowered their cost structure in the provision of long-distance
telecommunications vis-d-vis QCC. Hence, it is not sufficient in terms of a remedy to
simply (i) require the favored IXCs to disgorge the amount of the undercharges or
discounts; end (ii) correct the switched access rate disparity going forward. This is
necessarily the case because the expected competitive impact on QCC in the retail long
distance market would already have occurred and it is not possible to “un-ring the bell”
30 to speak.

The above discussion necessarily implies that any remedy should satisfy three
conditions: (1) Ensure parity pricing on a prospective basis to prevent market
distortions and anticompetitive outcomes; (2) retrospectively mitigate to the greatest
extent possible the impact on the party subject to rate discrimination; and (3) provide
sufficient disincentives for the CLECs to selectively employ rate discrimination as a
form of self-help in their business dealings with the IXCs — a tactic that is privately
beneficial for the CLECs and yet socially harmful in terms of competitive distortions in
Florida’s telecommunications markets. While the CLECs may claim that providing a

18
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discount to AT&T and Sprint was pot beneficial to them, it must have been bepeficial

to them relative to charging all IXCs the same rate because they would not have

rationally engaged in such conduct otherwise.*® This conduct on the part of the CLECs

ensured collectibles from the preferred IXCs and, by keeping the discounts secret,
enabled them to continue to impose higher rates on other IXCs, including QCC.

Finally, by proposing that the CLECs recover large payments from the favored IXCs,

Mr. Wood has, in effect, devised a “remedy” that would potentially reward the party

that violated Florida law. Paradoxically, this is not a remedy for the victim of

discriminatory pricing, but rather a potential windfail for the party that perpetrated the

DO YOU BELIEVE REFUNDS (REPARATIONS) ARE AN AFPROPRIATE

REMEDY IN THIS CASE?

Yes. Refunds would provide as much retrospective parity as is possible to assure in
this context. No remedy is perfect, but requiring the CLECs to make QCC whole for
what QCC overpaid over many years is the most sensible remedy. The Colorado ALJ
reached exactly this conclusion. In the recent Remand Order, the ALJ concisely
explained the rationale for refunds. The ALJ beld, “[r]eparations are not an attempt to
calculate contract damages. Rather, reparations approximate a remedy of past unjust
discrimination and, consistent with prior Commission policy, avoids a windfall to the
utility from discriminatory conduct violating its own tariff obligations.™’

DO YOU HAVE A VIEW AS TO HOW PRICING PARITY SHOULD BE
ACHIEVED ON A PROSPECTIVE BASIS?

Yes. As discussed above, pricing parity can be achieved either by decreasing the rate

for QCC or increasing the rate for the favored IXCs. Achieving parity by decreasing

»

rationality axiom postulstes that economic agents behave in their own self-interest.

3 Colorado Remand Order, § 37.
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the rate to QCC vis-d-vis increasing the rate to the favored IXCs would increase
economic efficiency because the rates for switched access would be more closely
aligned with the underlying marginal cost of switched access, all other factors being
equal. This, in turn, would be expected to lead to rate reductions across-the-board for

switched, long-distances service in Florida and thereby increase consumer welfare.
B-  MrrReynolds

® Reynolds Direct Testimany, p. 21.
20
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egroement;,—partioularly—in light of eother applicable—statutery-
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DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?
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1. IDENTIFICATION OF WITNESS

PLEASE STATE YOUR NAME, CURRENT TITLE, EMPLOYER AND
BUSINESS ADDRESS.
My name is William Easton. I am a Wholesale Staff Director at CenturyLink Inc., the
corporate parent of Qwest Communications Company, LLC. (“QCC”). My business
address is 1600 7" Avenue, Seattle, Washington.
PLEASE GIVE A BRIEF BACKGROUND OF YOUR EDUCATION AND
TELEPHONE COMPANY EXPERIENCE.
1 graduated from Stanford University in 1975, eaming a Bachelor of Arts degree. In
1980, I received a Masters of Business Administration from the University of
‘Washington. In addition, I am a Certified Management Accountant.
1 began working for Pacific Northwest Bell in 1980, and have held a series of jobs in
financial management with U S WEST, Qwest and now CenturyLink, including staff
positions in the Treasury and Network organizations. From 1996 through 1998, I was
Director — Capital Recovery. In this role | negotiated depreciation rates with state
commission and FCC staffs and testified in various regulatory proceedings. From 1998
until 2001 I was a Director of Wholesale Finance, responsible for the management of
Wholesale revenue streams from a financial perspective. In this capacity 1 worked
closely with the Product Management organization on their product offerings and
projections of revenue. In October of 2001 I moved from Wholesale Finance to the
Wholesale Advocacy group, where ] am currently responsible for advocacy related to
Wholesale products and services. In this role I work extensively with the Product

Management, Network and Costing organizations.
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Q. HAVE YOU TESTIFIED BEFORE THIS OR OTHER REGULATORY

COMMISSIONS?
I have not testified before this Commission, but have provided testimony in Arizona,
Colorado, Idaho, lowa, Minnesota, Montana, Nebraska, New Mexico, North Dakota,
Oregon, Pennsylvania, South Dakota, Utah, Wyoming and Washington. Among those
appearances, I testified on behalf of QCC in the parallel proceeding before the Colarado
Public Utilities Commission (Docket No. 08F-259T).

IL PURPOSE OF TESTIMONY
WHAT IS THE PURPOSE OF YOUR TESTIMONY?
For many years, the Respondent comgpetitive local exchange carriers (“CLECs™)
subjected QCC to unjust and unreasonable rate discrimination in connection with the
provision of intrastate switched access services. These CLECs entered into off-price list
individual case basis agreements with select interexchange carriers and failed to make
those same rates, terms and conditions available to QCC as otherwise required by statute
and (in many cases) the terms of the CLECs price lists. In my testimony I will provide
some necessary context, by first explaining how switched access service and charges
work. 1 will then discuss why the off-price list agreements are unreasonably
discriminatory from a public policy perspective. Finally, I will identify the ntrastate
switched access price lists used by each of the Respondent CLECs to charge QCC, an
interexchange carrier (“IXC”) providing long-distance services in Florida. I will also
identify the switched access rates charged by each of the Respondent CLECs to certain
other IXCs that are parties to the off-price list arrangements, and will attach the most
relevant agreements.
My testimony will show that QCC was not provided with the same rates, terms or

conditions received by certain other IXCs that are parties to the off-price list
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arrangements and that QCC was subjected to unrcasonable rate discrimination in the
provisioning of intrastate switched access service. QCC witness Mr. Derek Canfield’s
testimony will identify the financial impact on QCC created by virtue of the higher rates
charged by the CLECs to QCC and the preferential rates the same CLECs charged
certain other IXCs for the identical service.
WHO ELSE IS TESTIFYING ON BEHALF OF QCC IN ADDITION TO
YOURSELF AND MR. CANFIELD?
Two other witnesses will be filing testimony on behalf of QCC. Lisa Hensley Eckert
testifies as to how QCC discovered (albeit initially only generally) the existence of off-
price list arrangements and what steps QCC took to address the issuc. Finally, Dr.
Demnis Weisman, a Professor of Economics, testifies regarding the bottieneck nature of
switched access services and the distorting effects of rate discrimination. Dr. Weisman
8lso analyzes whether QCC is similarly situated to the IXCs preferred by the CLEC
sectet agreements and whether the CLECs have identified reasonable bases for their
disperate treatment of QCC and the preferred IXCs.
WHAT ISSUES IDENTIFIED IN THE ORDER ESTABLISHING PROCEDURE
(ORDER NO. PSC-12-0048-PCO-TP) DOES YOUR TESTIMONY ADDRESS?
My testimony will address issues 5, 6, 7 and 8(e). Those are as follows:

5) Has the CLEC engaged in unreasonable rate discrimination, as alleged in Qwest's
First Claim for Relief, with regard to its provision of intrastate switched access?

6) Did the CLEC abide by its Price List in connection with its pricing of intrastate
switched access service? If not, was such conduct unlawful as alleged in Qwest’s
Second Claim for Relief?

7) Did the CLEC abide by its Price List by offering the terms of off-Price List

agreements to other similarly-situated customers? If not, was such conduct

"
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unlawful, as alleged in Qwest’s Third Claim for Relicf?
8) Are Qwest’s claims barred or limited, in whole or in part, by:
e) the filed rate doctrine;
118 CORPORATE BACKGROUND
PLEASE EXPLAIN ON WHOSE BEHALF YOU ARE TESTIFYING TODAY
AND THAT ENTITY'S RELATIONSHIP TO THE CENTURYLINK FAMILY
I am testifying on behalf of QCC, a CenturyLink affiliate, which is an interexchange
carrier and a competitive Jocal exchange carrier providing service across the country,
including Florida.
PLEASE EXPLAIN THE ROLE QCC PLAYS IN PROVIDING
TELECOMMUNICATION SERVICES.
QCC is primarily an IXC, and provides long distance services to both wholesale and
retail customers on a nationwide basis. QCC also provides competitive local exchange
carrier services, generally outside the areas in which Qwest Corporation provides
services as an ILEC. As.a CLEC, QCC scells data services, hosting, and large bandwidth
facilities, as well as reselling local services. Because of the nature of services provided
by QCC, QCC pays switched access charges to local exchange carriers to reach their end
user customers but does not currently charge switched access to other IXCs.
IS QCC A LARGE PARTICIPANT IN THE LONG DISTANCE MARKET?
Yes, it is. According to the most recent available FCC data, QCC was, in fact, the third
largest long distance company, in terms of retail residential market share for 2008." In
addition, QCC is a primary provider of wholesale services for long haul traffic,

'rmnrmmammwmwmrmwmwmamﬁmmm
September 2010, Table 9.5 (hitp.//h
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v. SWITCHED ACCESS SERVICE
WHAT IS SWITCHED ACCESS SERVICE?
Switched access is a service provided by local exchange carriers (“LECs”) which allows
IXCs to reach the LEC’s end user customer.” When a customer dials a 1+ long distance
call, the LEC is responsible for routing the call from the customer to the IXC point of
presence (“POP”). The IXC pays originating switched access to the LEC for
performance of this function. To complete the call, the IXC then hands the call off to a
LEC who delivers it to the end user being called. IXCs pay terminating switched access
to the LEC who terminates the call.
WHY ARE SWITCHED ACCESS RATES IMPORTANT?
Switched access is a necessary input for the delivery of virtually all long distance calls.
These charges directly drive the cost of providing long distance services. While QCC
has not performed a study to calculate the precisc percentage of its overall cost as a lang
distance provider, I would expect it to be quite significant.’ A 1992 FCC order stated
that switched access comprises 40% of an IXC’s cost of providing long distance
provider.*
DOES QCC ROUTE SWITCHED ACCESS IN THE SAME MANNER AS
OTHER IXCS?
Yes. QCC’s routing is similar to other large IXCs.
HOW ARE SWITCHED ACCESS CALLS GENERALLY ROUTED?
Depending on the volume of calls going to an end office, the calls are either routed

7 When IXCs have large volumes of traffic to or from a single customer, they may also purchase a direct facility, called
special access, or build their own facility to the customer location. However, for most lopg distance traffic, the
volumes do not warmnt the expense of building additional network facilities to the home or business locstion of the
customer. For this reason [XCs typically utilize the LEC network (o reach the end user.

* Mr, Canfield testifies as to the amount QCC is billed each month by CLECs for switched access. ‘

* In the Matter of Tramport Rate Structure and Pricing: Petition for Waiver of the Transport Rules filed by GTE
Service Corporation, CC Docket No. 91-213, Report and Order and Further Notice of Proposed Rulemaking, 7 FCC
Red 7006, 7042 9§ 68 (1992).
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indirectly, through a tandem switch, or directly over dedicated facilities. If the volumes
to an end office are not high enough to justify the use of dedicated facilities, terminating
traffic goes through a tandem switch, which allows the IXCs to reach multiple end
offices. These calls are charged tandem switching and transport rate elements, in
addition to the end office elements, and carrier common line (“CCL") charges, if allowed
in the particular state. The tandem switch may be owned by the CLEC (in which case
QCC pays the CLEC’s tandem switching rates) or by the tocal ILEC. If the ILEC owns
the serving tandem, QCC also pays the ILEC for tandem service (in addition to the
switched access charges it pays the CLEC providing the other elements of switched
access).

WHAT IF AN IXC HAS A LARGE VOLUME OF TRAFFIC TO/FROM A
PARTICULAR END OFFICE?

An IXC with enough volume to/from a particular end office location can order dedicated
facilities (also known as direct trunked transport, or DTT) to the local switch at that
location to help lower its overall access expense. In this event, the IXC avoids paying
tandem switching and transport to the LEC, since no tandem functions are provided. The
following diagram illustrates the basic differences between tandem-routed and direct-
routed calls.

The diagram depicts the call path for calls routed over tandem switching and tandem
transport and the call path for direct routed calls.
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Q. IS IXC TRAFFIC BILLED DIFFERENTLY DEPENDING ON THE
JURISDICTION OF THE CALL?

A. Yes. If a long distance call begins in one state and terminates in another state, it is
jurisdictionally interstate, is regulated by the FCC and is billed at interstate rates. A call
which crosses a LATA boundary, but stays within a state, is jurisdictionally intrastate, is
regulated by the state utility commisgsion and is billed at intrastate rates. Generally,

LECs’ interstate rates are lower than their intrastate rates.’ This case exclusively

¥ For interstate calls, the FCC requires CLECs to mirror the switched access rates of the local ILEC in whose torritory
the call ariginates oc terminmtes. /n the Matter of Access Charge Reform; Reform of Access Charges Imposed by
Competitive Local Exchange Carriers, CC Docket No. 96-262, Seventh Report snd Order end Furthier Notice of
Proposed Rulemaking, 16 FCC Red 9923, 9941-49 9 45-63 (2001). Jir the Maiter of Access Charge Reform; Reform of
Accesy Charges Imposed by Competitive Local Exchange Carriers; Petition of Z-Tel Communications, Inc, for
Temporary Waiver of Commission Rule 61.26(d) to Facilitate Deployment of competitive Service in Certain
Metropolitan Statistical Areas, CC Docket No. 96-262, CCB/CPD File No. 01-19, Eighth Report and Order and Fifth
Order on Reconsiderstion, 19 FCC Red 9108, 9110-11 para. 4, 9112 para. 9 (2004).
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involves intrastate switched access.

DO DIFFERENT IXCS USING THE SAME LEC TO ORIGINATE OR
TERMINATE A CALL USE DIFFERENT LEC FACILITIES TO REACH AN
END USER CUSTOMER?

It depends. If the long distance call goes through the LEC’s local switch and tandem,
then no, there is no difference in how one IXC’s calls are delivered versus another IXC’s
calls. For example, if two end users with different IXCs dial long distance to the same
terminating number, the calls to the end user will travel over the exact same LEC
facilities for each of the IXCs. The LEC facilities in this example are common facilities
and are not dedicated to a particular IXC.

If an IXC has enough traffic to warrant a direct connection from the POP o the local
switch, then the IXC can order DTT from the LEC, as discussed above. Calls delivered
by this IXC are routed over the DTT facility and not over the common tandem facilities
used in the first scenario.

Finally, there are some instances where an IXC has enough traffic fo or from a specific
end user location to warrant avoiding the switch altogether. In that scenario, the IXC
purchases or builds a special access circuit (or similar dedicated facility), from the IXC
POP to the end user location. Calls routed over this point to point circuit would therefore
be carried over different facilities than those in the first two scenarios.

WHY WOULD AN IXC PURCHASE DTT OR SPECJAL ACCESS TODAY?
Tandem switching and transport elements are priced on a per minute of use basis, while
DTT is priced at a flat rate (based on a fixed and a per mile charge).® When the volume
of traffic to a particular end office reaches a certain point, it becomes more economical
for an IXC to purchase the flat rated DTT than to pay per minute of use charges on each

* Like DTT, andem transport is distance sensitive in that the per minule of use charge is based on s fixed
charge plus a per mile charge.
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call. Similarly, special access, which is designed to bypass all of the switching elements
(local and tandem) is purchased when there are very high volumes of traffic to or from a
single end user location. IXCs must continue to analyze whether there is an incentive to
moving to a fixed monthly rate (such as with DTT or Special Access) or keep the traffic
on a non-dedicated facility and pay for each minute of use.

Q. TO THE EXTENT THAT AN IXC IS ATTEMPTING TO REACH AN END USER
THAT IS NOT LARGE ENOUGH TO WARRANT SPECIAL ACCESS, CAN
THE IXC CHOOSE WHICH LEC IT USES TO REACH THAT CUSTOMER?

A. No. The only LEC able to complete the call to the end user is the LEC (be it an
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incumbent LEC or, CLEC) who has the direct relationship with the end user. The IXC
has no choice with whom the call terminates. Therefore, switched access is a monopoly,
and IXCs have no ability to route the call differently. The FCC itself has called switched

access a bottleneck service,’

Q. DO THE SECRET SWITCHED ACCESS AGREEMENTS AT ISSUE IN THIS
CASE CONCERN THE USE OF DEDICATED FACILITIES TO DELIVER 1+

DIALED TRAFFIC?

A. No. The agreements concem rates for the use of the common facilities discussed in
scenario number 1, above. They do not concern the purchase of direct trunks or special

access.

! See, eg., In the Matter of Access Charge Reform; Price Cap Performance Review far Local Exchange
Carriers, Low-Volume Laong-Distance Users; Federal-Siate Joint Board on Universal Service, CC Docket
Nos. 96-262 and 94-1, Sixth Report and Order, CC Docket No. 99-249, Report and Order, CC Docket No. 96-
45, Eleventh Report and Order, 15 FOC Red 12962, 12972 24, 13027 4 158 (2000) (subsequent higtory
omitted); In the Marter of Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-
Price Cap Incumbent Local Exchange Carriers and Interexchange Carviers; Federal-State Joint Board on
Uumwmnwsaaxcmﬁrlmbmmt&dmym&bjmtmm
Regulation, the Authorized Rate of Return for Interstate Services of Local Exchange Carriers, CC
Docket No. 00-256, Secand Report and Order and Further Notice of Proposed Rulemaking, CC Dacket No. 96-
45, Fificenth Report and Order, CC Docket Nos. 98-77 and 98-166, Report and Order, 16 FOC Red 19613,
19617 93, 19634-35 43, 19643-44 §63 (2001) (subsequent history omitted). See also generally CLEC
Access Order, 16 FCC Red 9923, which details the FCC’s analysis of the switched access services markot as it
relates to CLEC priving and the FCC’s continued efforts to enhance competition in that market.

9
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IF THE AGREEMENTS DO NOT INVOLVE DTT OR SPECIAL ACCESS, WHY
ARE THOSE IMPORTANT?

They are important to the extent that they provide a form of a volume discounts to larger
IXCs who can avoid or reduce paying traffic-sensitive rate switched access elements.
Thus, AT&T’s size should only benefit it to the extent that its larger volumes allow it to
circumvent tandem charges by purchasing DTT (or to circumvent switched access
entirely by purchasing special access).

DOES QCC EVER USE THIRD PARTIES (OTHER THAN THE END USER’S
LEC) TO ROUTE AND DELIVER LONG DISTANCE TRAFFIC?

Yes. On occasion QCC hands traffic to third party providers, which QCC refers to
generally as “underlying carriers.” Once handed the QCC traffic, the underlying carrier
will carry it on its long distance network and will ensure that the call is terminsted. In
that scenario, the underlying carrier (and not QCC) is responsible for paying the switched
access rates of the serving LEC, be it an ILEC ora CLEC.

It should be noted that calls that QCC has routed through underlying catriers are not at
issue in this case. This case focuses on intrastate switched access directly charged by the
respondent CLECs to QCC. While the underlying carriers QCC utilizes may possess
their own claims against the respondents on similar grounds as those posseased by QCC,
this complaint does not apply to those calls.

ARE CLECS REQUIRED TO FILE TARIFFS OR PRICE LISTS FOR
SWITCHED ACCESS A SERVICE IN FLORIDA?

No. In Florida, CLECs are only required to provide price lists for “basic services.”
However, many CLECs (including, 1 believe, all but one of the CLECs named in this
casc) have chosen to file price lists for access services. It is my understanding that
CLEC switched access price lists are not approved by the Commission but are effective

10




10

11

12

13

14

15

16

17

18

19

20

21

22

23

25

Docket No. 090538-TP
Direct Testimony of William R. Easton
Filed: June 14, 2012

on one day’s notice.

DO LECS (INCLUDING CLECS) SOMETIMES OFFER SWITCHED ACCESS
VIA OFF-PRICE LIST AGREEMENT RATHER THAN IN ACCORDANCE
WITH THEIR PRICE LIST?

Yes. While I am not a legal expert, it is my understanding that CLECs are permitted to
use individual contracts to deviate from their switched access price lists. I also
understand that, if they do so, they must make those same rates, terms and conditions
available to similarly-situated customers (IXCs) to ensure that they are not unlawfully
discriminating. Factually, QCC’s investigation revealed that many CLECs operating in
Florida entered into off-price list agreements for switched access, yet did not make them
available to QCC or other IXCs. Those off-price list agreements are the focus of this
proceeding.

WHAT DO SWITCHED ACCESS PRICE LISTS CONTAIN?

They contain the rates, terms, and conditions under which the IXCs obtain switched
access services from the LECs.

WHAT ARE THE GENERAL RATE ELEMENTS OF SWITCHED ACCESS?
Price lists contgin both traffic sensitive elements and flat-rated elements. Depending on
the mix of these elements, the price of delivering a call to a LEC can vary. The traffic
sensitive elements, which arc charged to the IXCs on a per-minute-of-use basis, are
generally switching elements (e.g., local switching) and tandem transport clements.
These also often include the CCL, which is a rate element designed to recover part of the
cost of the local loop. The local switching elements are charged for all switched access
calls The tandem elements (tandem switching and tandem transport) are generally only
charged if the tandem is actually used. However, many CLECs blend their tandem and

local switching elements, offering one single per minute rate regardless of whether all of

n
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the elements are actually provided.
There is also the potential for an originating charge for calls dialed by the originating end
user destined for a toll free (8XX) number. This additional charge is the 8XX datsbase
dip charge, and is charged per query. It is in addition to other originating access charges
which could also apply.
While switching and tandem transport charges are traffic sensitive, DTT is, as discussed
above, a flat rated charge which allows an IXC to bypass the traffic sensitive rate
clements when there is a large volume of traffic in or out of a particular end office,

V. UNREASONABLE DISCRIMINATION
WHY DOES QCC BELIEVE IT WAS DISCRIMINATED AGAINST?
QCC believes that the CLECs unreasonably discriminated against QCC by offering
select IXCs lower switched access rates through secret agreements and by failing to
make those rates available to QCC.
WHY DO YOU THINK THE CLECS’ CONDUCT WAS UNREASONABLY
DISCRIMINATORY FROM A PUBLIC POLICY PERSPECTIVE?

At the heart of the issue is the fact that the CLECs contracted to provide certain IXCs

(primarily, AT&T and Sprint) critical, monopoly service at lower (often far lower) rates
than their competitors (including QCC) pay. As IXC customers of tandem-routed CLEC
switched access, AT&T, Sprint and QCC are similarly situated. As I discussed earlier,
the same LEC facilities are used to reach the same end user customers. The relative size
of any given company is not relevant, since each call is separate and distinct and carried
in identical faslion, unless the IXC chooses to avoid certain switched access rate
clements by purchasing dedicated facilities to a particular local switch or to a particular

end user.
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HAVE CLECS OFFERED ANY EXPLANATION FOR OFFERING THESE
DEALS?

Yes, CLECs have raised a couple of explanations. A common argument advanced by the
CLECs is “duress.” They argue that AT&T (and perbaps to some extent Sprint) *“forced”
the CLEC:s into discriminatory behavior by refusing to pay any switched access charges,
thereby forcing the CLECs to offer discounted rates in order to obtain some switched
access revenues from those non-paying IXCs." This argument places the blame for the
CLECs’ actions upon the IXC customer, and in essence states that the CLECs had such
little power in the marketplace that they had no ability to withstand the demands of
AT&T.

IS THIS ARGUMENT PERSUASIVE AS A MATTER OF PUBLIC POLICY?

No. The Respondent CLECs had the ability to bring such behavior to the attention of the
Commission. Other CLECs did so in Minnesota and lowa, and were successful. In
Minnesota, a CLEC named PrairieWav filed a complaint against AT&T for failing to pay
its tariffed switched access charges. The Commission sided with PrairieWav and
rejected AT&T’s contention that it was authorized to withhold payment on the basis that
PrairicWave's tariffed rates were excessive.” The lowa Utilities Board reached the same
conclusion in a complaint brought by numerous CLECs against AT&T."°

Certainly, settling their differences with AT&T and Sprint by giving those IXCs (with
whom QCC competes in the long distance market), and only those IXCs, substantial and

® See, for example, Exbibits WRE 12, p.8. WRE 24A, p.3 and WRE 248, p.3 (BullsEye's and Granite’s responses to

‘QCC Interrogatory No. 2b).

* Ovder Finding Failure to Pay Tariffed Rate, Requiring Filing and Notice and Order for Hearing, Docket No.
P-442/CH5-1842 (Minn. PUC Feb. 8, 2006).

% IN.RE: FIBERCOMM, L.C., FOREST CITY TELECOM, INC., HEART OF IOWA COMMUNICATIONS,
INC., INDEPENDENT NETWORKS, L.C., AND LOST NATION-ELWOOD TELEPHONE COMPANY,
Complainants, vs. AT&T COMMUNICATIONS OF THE MIDWEST, INC., Respondent. Final Decision and
Order, October 25, 2001. (lowa Utilities Board).

13



10

n

12

13

14

15

16

17

18

19

21

22

23

24

25

Docket No, 090538-TP
Direct Testimony of William R. Easton
Filed: June 14, 2012

secret discounts was not appropriate and should not be condoned by the Commission as a
reasonable justification for the CLECs’ rate discrimination.

WHAT OTHER EXPLANATION HAS BEEN OFFERED?

Some CLECs have argued that the agreements in question are in fact settlements of
disputes. However, the crux of those disputes appear to be that AT&T did not want to
pay the exorbitantly high CLEC switched access rates, and rather than challenge the rates
in a regulatory proceeding, chose the self help mechanism of withholding payment from
the CLECs. Instead of bringing AT&T’s non-payment to the attention of state
commissions or pursuing other available legal avenues, CLECs opted to enter into
agreements, through which they scttled past disputes and prospectively set a heavily-
discounted rate for intrastate switched access. In most cases, the discounted rates were
not apparently tied to term or volume commitments, nor were they limited to a certain
number of minutes. In my experience, switched access settlements are generally related
to disputes regarding improper jurisdiction, improper billing, and/or failure to follow
specific rules. They do not typically relate solely to an IXC challenging the LEC’s
published rate. To the extent that the “settlements” in this discussion were really setting
a new rate for one party, settiement is not a valid reason for allowing certain IXCs to
enjoy dramatic discounts while others (including QCC) incur far higher costs. Dr.
Weisman discusses the market distortion that can occur in such a scenario, especially
when the preferential treatment is kept secret.

COULD THE CLECS HAVE RESOLVED THE ISSUES WITH THE
PARTICIPATING IXCS WITHOUT ENTERING INTO DISCRIMINATORY
AGREEMENTS?

Yes, the CLECs could have pursued several courses of action which would not have

caused the agreements to discriminate against other IXCs. First, they could have pursued
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legal action through Commission complaints or lawsuits against the IXCs for failure to
pay price list switched access charges. Altematively, the CLECs could have changed
their price lists in light of the negotiations with the preferred IXCs, thus extending the
lower rates for this critical service to all IXCs.'' Finally, the CLECs could have
appended copy of the agreement to their price lists or otherwise filed them with the
Commisgion and made the terms, conditions and rates known and available to other
IXCs.

Q. WHAT ABOUT THE ARGUMENT THAT QWEST IS NOT SIMILARLY
SITUATED TO THE PREFERRED IXCS?

A. 1 would anticipate that CLECs will focus on differences (whether or not relevant)
between QCC and AT&T and Sprint to try and escape responsibility for their conduct.
To date, no reasonsble explanation has been given as to how and why QCC is not, in the
context of intrastate switched access in Florida, similarly situated to AT&T and Sprint.
In fact, the CLECs’ true motivation had nothing to do with the size or serving
characteristics of AT&T or Sprint. Instead, the CLECs desired to quietly and quickly
resolve billing disputes with the non-paying IXCs. As a matter of public policy, QCC's
willingness to pay its bills should not be held against QCC by permitting this factual
distinction to justify the CLECs’ rate discrimination.

QCC does not disagree with the general proposition that volume, calling patterns, cost of
negotiation, etc. could be sufficient to distinguish one customer from another. However,
as a general matter, those factors are not relevant to an analysis of alleged rate

"Mhmlymthﬁm‘smﬂm,WS,dﬁ. In the paralle]l Colorado
proceeding, Level 3 testified that after entering into an off-tariff switched access agreement with AT&T, it
modified its state switched access teriffs to reflect the same rate 28 sct forth in the ATET agreement. See
Answer Testimony of Mack D, Greere on Behalf of Level 3 Communications, LLC (Col. PUC Docket 08F-
259T), filed August 10, 2009, admitted as Hearing Exhibit 9. Upon leaming that Level 3 had modified its tariff
to reflect the AT&T agreement rate, QCC voluntarily dismissed Level 3 as a respondemt in the Colorado
proceeding.
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discrimination for switched access since, as Dr. Weisman’s testimony further explains, a
CLEC’s cost of providing switched access does not vary from IXC to IXC.

TW TELECOM HAS ALLEGED THAT AT&T'S PURCHASE OF OTHER
SERVICES JUSTIFIED LOWER SWITCHED ACCESS RATES FOR AT&T. DO
YOU AGREE?

No. As Dr. Weisman discusses in his testimony, the cost of providing switched access
does not vary depending upon the amount of unrelated services purchased by an IXC.
Thus, it is not reasonable (ffom a public policy perspective) to permit a CLEC to
condition a discount on intrastate switched access on the IXC’s purchase of unrelated

WHAT RELIEF IS QCC PURSUING IN THIS CASE?

QCC is primarily seeking two forms of relief. Retrospectively, QCC believes it is
entitled to refunds of amounts it overpaid the respondent CLECs relative to the
discounted amounts it would have paid had the CLECs extended the same discount to
QCC as they did to AT&T and Sprint. This is precisely the relief QCC sought, and was
awarded (with interest) in the parallel Colorado complaint proceeding. Mr. Canfield
provides a granular, CLEC-by-CLEC quantification of that amount, although his
calculations will need to be updated as to scveral CLECs with ongoing agreements once

16
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the Commission enters a final order granting QCC refunds. Prospectively, QCC believes
it is entitled to the same discounted rates still in effect for the IXCs benefiting from the
CLEC agreements.

VL CLEC PRICE LISTS AND AGREEMENTS
DOES QCC OBTAIN SWITCHED ACCESS SERVICES FROM THE
RESPONDENT CLECS PURSUANT TO THEIR PRICE LISTS IN FLORIDA?
Yes. QCC, in its capacity as an IXC, obtains intrastate switched access services from the
CLEC:s in Florida for the provisioning of its intrastate long distance service. The CLECs
typically bill QCC for large quantities of intrastate switched access services in
accordance with their Florida price lists.”
WERE THE CLECS’ PRICE LISTS AFFIRMATIVELY APPROVED BY THE
COMMISSION?
I do not believe so. 1 believe that CLEC switched access price lists, which are not
strictly required (but are permitted) in Florida, become effective after being filed. I am
not aware of any order of the Commission affirmatively approving any CLEC price lists
at issue in this case.
HAVE CLECS OFFERED SWITCHED ACCESS SERVICE TO OTHER IXCS
WITH TERMS AND CONDITIONS DIFFERENT THAN THOSE CONTAINED
IN THEIR FLORIDA PRICE LISTS?
Yes. The Respondent CLECs have entered into contracts with some IXCs with terms
and conditions that deviated from their price list rates for intrastate switched access

services. These contracts have not been made available to QCC. 1 will discuss each

2 In some cases it may be difficult 0 match the individual price list rate elements identified in my testimony and
exhibits to QCC’s invoiced rate clements identified in Mr. Canfield’s testimony. It appears that some CLECs bill
QCC using blended or other rates rather than the rate structure found in their Florida price lists. The fact remains,
however, as Mr. Canficld quantifics, that QCC was billed at rates which were higher than the rates billed to the
IXCs party to the off-price list agreements. Where there is conflict between the price list rates identified in my
testimony and the rates identified in Mr, Canficld’s testimony, the rates in Mr. Canfield's testimony are more

| relevant, ss they reflect what QCC was actually charged by the respondent CLECs.
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CLEC agreement in the next section. I will also attach many of the agreements. The
attached agreements were produced to QCC in response to the Commission-ordered
subpoenas and/or in response to discovery propounded by QCC in this case.

CAN YOU GENERALLY DESCRIBE THOSE AGREEMENTS?

Yes. Generally speaking, the agreements relevant to this case provided AT&T, Sprint, or
MCI discounted switched access rates when compared to the respective CLEC’s price
list and the invoices generated to IXCs other than to AT&T, Sprint, or MC1. Oftentimes,
the agreements were national in scope, meaning that the CLEC and IXC did not enter
into separate agreements for each state. In a couple of cases, the stated (discount) rates
were state-specific, but more commonly the CLEC provided the IXC a uniform rate or
rate standard across all states. The discounts follow one of three patterns. Many of the
agreements contain straightforward composite per-minute-of-use rates (i.e., unitary rates
that blend together all clements of switched access) for switched access. Other

agreements provide that the CLEC will charge the IXC the local ILEC’s switched access

rates rather than the CLEC’s price list rate. In almost all cases, CLEC intrastate price list
rates excoed the ILECs’ rates. The final (albeit far less common) form of agreement
applies a discount or total dollar credit oﬁ'ofthc CLEC’s switched access billing to the
IXC.

YOU STATE THAT MANY OF THE SECRET AGREEMENTS CHARGED THE
IXC THE ILEC RATE. WHAT ARE THE ACCESS RATE PROVISIONS IN
THE INCUMBENT LOCAL EXCHANGE CARRIER'S ACCESS TARIFF?

In Florida, there are threc applicable ILECs: BellSouth (now AT&T), Verizon and
former Embarq (now CenturyLink). I have attached copies of Bell South’s, Verizon's
and Embarq’s current switched access tariffs as Exhibits WRE 2, 3 and 4, respectively.'

3 1 understand that the ILEC sccess rates were reduced as result of rate rebalancing during the 2005 ~ 2007
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As an example, the following elements from the Verizon tariff are the most relevant rate
elements to this analysis:

Per Access
Minutes of Use
Per Access Minute/Mile
Zone 1 0000135
Zone 2 0000141
Zone 3 0000149
Tandem Switched Trangport - Termination
Zone | 0001344
Zone 2 0001344
Zone 3 0001344
Tandem Switching
Zone 1 0007500
Zone 2 0007500
Zone 3 0007500
Interconnection
Per Access Minute 0011421
End Office Switchi
Per Accew2ss Minute .0089000

timeframe. The varying ratcs that existed during the relevant timeframes are incorporated into QCC’s refund
calculstions, as detsiled in Mr. Canfield’s testimony and exhibits.
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Q. PLEASE DESCRIBE THE BROADWING COMMUMNCGATIONS, LLC

ﬁmmmmm(mﬁmummummmmummmm
agreements, the effective dates and the rates for oach of the agreaments retied upon in My, Canficld's analysis.
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C. BULLSEYE TELECOM.INC.
PLEASE DESCRIBE THE BULLSEYE TELECOM, INC. (“BULLSEYE”)
AGREEMENT AT ISSUE IN THIS CASE?
BullsEye has an agreement for intrastate switched access seyvices with AT&T which
contains rates different than the rates contained in its intrastate access price list. This off-
price list arrangement between BullsEye and AT&T was effective [N
N (Sve Confidential Exhibit WRE 11). Under the agreement, BullsEye
charged or charges AT&T the rates identified in Exhibit WRE 1A, row 3.
DID BULLSEYE OFFER THE SPECIAL RATES TO QCC?
No. BullsEye charged QCC its higher switched access price list rates. BullsEye did not
disclose copies of all past and current off-price list arrangements to QCC. To QCC’s
knowledge, BullsEye did not offer QCC the discount BullsEye provided to AT&T. In
discovery, BullsEye was asked if it had offered QCC the equivalent rates, terms and
conditions which were in the AT&T agreement. BullsEye objected and did not answer
the question. (Sec Exhibit WRE 12 for a copy of BullsEye’s response to QCC Data
Request 2h).
WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN BULLSEYE'S
ACCESS PRICE LIST?
BullsEye’s Florida Price list No. 2, Section 3.9 specifies the rates, terms and conditions
for its provision of intrastate switched access services. (See Exhibit WRE 13 for a copy
of BullsEye Telecom, Inc. Florida P.U.C. Price list No. 2, Section 3.9).

Following are the most relevant rate elements for intrastate switched access service:

Local Switching Per Minute: $0.04100

800 Data Base Access Service Per Query: $0.0055

REDACTED
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WERE THESE RATES IN EFFECT DURING THE RELEVANT TIME FRAMES
IN THIS CASE?

Yes. To the best of QCC’s knowledge, the price list was in effect during the timeframe
of the BullsEyc agreement with AT&T.

DOES BULLSEYE’'S PRICE LIST ALLOW FOR OFF-PRICE LIST
AGREEMENTS?

Yes.  Section 5.1 of BullsEye’s price list indicates that BullsEye may emter into
individual contracts for switched services, and provides that such contracts will be made
available to similarly situsted customers. As discussed above, the AT&T rates were not
made available to QCC.

B:  PELTACOMIING:
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E. ERNEST COMMUNICATIONS, INC,

Q. PLEASE DESCRIBE THE ERNEST COMMUNICATIONS, INC. (“ERNEST”)

AGREEMENTS AT ISSUE IN THIS CASE?

Emest has agreements for intrastate switched access services with [JJlor intrastate
switched access service which contained rates different than the rates comained in its
intrastate access price list. These off-price list arrangements are datod [ axd
I Under the agreements, Emest charged or charges [[lkbe rates
identified in Exhibit WRE 1A, rows 7 and 8. (see Confidential Exhibits WRE 17A and
17B).

DID ERNEST OFFER THE SPECIAL RATES TO QCC?

No. Ernest charged QCC its higher switched access price listed rates. Ermest did not
disclose copies of all past and current off-price list arrangements to QCC. To QCC’s
knowledge Emest has not provided QCC the rates, terms and conditions received by the
preferred IXC. In discovery, Emest was asked if it had offered QCC the equivalent rates,
terms and conditions which were in the agreements. Emest did not respond to the data
request (See Exhibit WRE 18 for a copy of QCC’s discovery requests to Emest).

WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN ERNEST’'S
ACCESS PRICE LIST?

Emest's Switched Access Tariff specifies the rates, terms and conditions for its provision
of intrastatc switched access services. (See Exhibit WRE [9 for a copy of Emest's
Florida Price List No. 2 effective February 4, 2003). Following are the most relevant rate

elements for intrastate switched access service:

Local Switching
Per Minute Originating $0.0200
Per Minute Terminating $0.0280

REDACTED
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8XX Query $0.0055
WERE THESE RATES IN EFFECT DURING THE RELEVANT TIME FRAMES
IN THIS CASE?
Yes. To the best of QCC’s knowledge, the price list was in effect during the timeframe
of the Emest agreements discussed above.

F. FLATEL, INC.

PLEASE DESCRIBE THE FLATEL, INC. (“FLATEL”) AGREEMENT AT
ISSUE IN THIS CASE?
Flatel has an agreement for intrastate switched access services with JJJvhich
contains rates different than the rates contained in its intrastate access price list. This
agreement between Flatel and [Jifbecame eftective [
B Under the agreement, Flate! charged or charges [JJJJibe rates identified in
Exhibit WRE 1A, row 9. (sce Confidential Exhibit WRE 20).
DID FLATEL OFFER THE SPECIAL RATES TO QCC?
No. Flatel charged QCC higher switched access rates. Flatel did not disclose copies of
all past and current off-price list arrangements to QCC. To QCC'’s knowledge Flatel has
not provided QCC the same rates, terms or conditions received by the preferred IXC. In
discovery, Flatel was asked if it had offered QCC the equivalent rates, terms and
conditions which were in the agreement. Flatel has not responded to the data request
(See Exhibit WRE 21 for a copy of QCC’s discovery requests to Flatel).
WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN FLATEL’S
ACCESS PRICE LIST?
QCC has been unable to locate a copy of Flatel’s price list,. QCC will continue to look
for the price list. Exhibit WRE 22, which is currently blank, is a placeholder in the event
a Florida price list for Flatel is located.

28 REDACTED
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Q. PLEASE DESCRIBE THE NAVIGATOR TELECOMMUNICATIONS, LLC
(“NAVIGATOR”) AGREEMENT AT ISSUE IN THIS CASE?

A. Navigator has an agreement for intrastate switched access services with AT&T which
contains rates lower than the rates contained in Navigator's Florida intrastate acoess price
list. This off-price list arrangement was effective July 1, 2001 and remains in effect.

REDACTED
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(Sec Confidential Exhibit WRE 30). Under the agreement, Navigator charged or charges
AT&T the rates identified in Exhibit WRE 1A, row 12.

WAS QCC OFFERED THE SAME RATES THAT NAVIGATOR OFFERED
ATET?

No. Navigator charged QCC its higher switched access price listed rates. Navigator did
not disclose copies of all past and current off-price list arrangements to QCC and has not
provided QCC the rates, terms or conditions received by AT&T. (See Exhibit WRE 31
for a copy of Navigator’s response to QCC Data Request 2h).

WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN
NAVIGATOR'’S FLORIDA INTRASTATE SWITCHED ACCESS PRICE LIST?
Navigator's Florida Price List No. 2 specifics the rates, terms and conditions for its
provision of intrastate switched access services (see Exhibit WRE 32 for a copy of
Navigator Telecommunications, LLC, Florida Price List No. 2, effective May 7, 2002
and a copy effective December 2, 2005).

The actual pages of the Navigator's switched access rate clements are identified in
Exhibit WRE 32, however following are the most relevant rate elements billed to QCC
for intrastate switched access service.

Carrier Common Line

Term $0.033600
Orig $0.025800
Loca! Switching $0.017700

Tandem Sw. Facility  $0.000039
Tandem Termination $0.000197
Tandem Switching $0.000865

35
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800 NPAS Query $0.008037
Blended Carrier Switched Access:
Sprint and Verizon service areas: $.06152
BellSouth service area: $.03410
WERE THE RATES IN THE PRICE LISTS IN EFFECT DURING THE
RELEVANT TIME FRAMES IN THIS CASE?
Yes. To the best of QCC’s knowledge, the rates in the price lists were effect during the
timeframe of Navigator’s agreement with AT&T.
DOES THE NAVIGATOR 2002 PRICE LIST ALLOW FOR OFF-PRICE LIST
AGREEMENTS?
Yes. Section 4.7.2 and 7.6 of Navigator’s 2002 price list indicates that Navigator may
enter into individual case basis contracts for switched services subject to Florida Public
Service Commission regulations and approval. As discussed above, the AT&T rates

were not made available to QCC.
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made-available-t0-QE6:

K. TW TELECOM OF FLORIDA
PLEASE DESCRIBE THE TW TELECOM OF FLORIDA (“TWTC")
AGREEMENT AT ISSUE IN THIS CASE?
TWTC bad an agreoment for intrastate switched access services with AT&T which
contained rates lower than the rates contained in TWTC's Florida intrastate access price
list. This off-price list arrangement was effective January 1, 2001 with a termination
date (as to the off-price list switched access rates) of October 1, 2008 (see Confidential
Exhibit WRE 36). Under the agreement, TWTC charged AT&T the rates referenced in
Exhibit WRE 1A, row 15, and identified in Exhibit WRE 36, pages 57-71.
WAS QCC OFFERED THE SAME RATES THAT TWTC OFFERED AT&T?
No. TWTC charged QCC its higher switched access price listed rates. TWTC did not
disclose copies of all pust and current off-price list arrangements to QCC and bas not
provided QCC the rates, terms or conditions received by the AT&T off-price list
arrangement.  (See Exhibit WRE 37 for a copy of TWTC's response to QCC Data
Request 2h).
WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN TWTC’S
FLORIDA INTRASTATE SWITCHED ACCESS PRICE LIST?
TWTC’s Florida Price List No. 2, Section 3, specifies the rates, terms and conditions for
its provision of intrastate switched access services (see Exhibit WRE 38 for a copy of
Time Wamer Telecom of Florida L.P. Price List effective October 29, 2004).
The actual pages of the TWTC switched access price listed rate clements are identified in
Exhibit WRE 38, however following are the most relevant rate elements billed to QCC

for intrastate switched access service:
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Carrier Common Line (Orig) $0.01868

Carrier Common Line (Term) $0.02754

Transport $0.00577
Tandem Transport Orig $0.00022
Tandem Transport Facility $0.00015
Tandem Transport Orig $0.00022 per mile
Tandem Transport Term $0.00015

Local Switching (Orig and Term)  $0.01439

800 Data Base Query $0.000735
WERE THESE RATES IN EFFECT DURING THE RELEVANT TIME FRAMES
IN THIS CASE?
Yes. To the best of QCC’s knowledge, these rates were in effect during the tisneframe of
TWTC'’s agreement with AT&T.
DOES THE TWTC PRICE LIST ALLOW FOR OFF-PRICE LIST
AGREEMENTS?
Yes. Section 8.1 of TWTC"s price list indicates that TWTC may enter into customer
specific contracts and provides that such contracts will be made available to similarly
situated customers in substantially the similar circumstance. As discussed above, the
AT&T rates were not made available to QCC,
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VIIL. SUMMARY/CONCLUSION

PLEASE SUMMARIZE YOUR TESTIMONY.

For many years, the Respondent CLECs subjected QCC to unjust and unreasonable rate
discrimination in connection with the provision of intrsstete switched access services.
These CLECs entered into off-price list individual case basis agreements with select

44
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interexchange carriers and failed to make those same rates, terms and conditions
available to QCC as otherwise required by statute and (in many cases) the terms of the
CLEC price lists. My testimony and exhibits present the agreements that each
respondent CLECs entered with their preferred IXCs and detail the switched access and
8XX rates that were agreed to between these partics. My testimony and exhibits also
present the same CLECs' publicly-filed price listed rates. Read together, these
documents show that the CLECs charged AT&T, MCI, and Sprint different (and lower)
sets of rates than they charged QCC and other IXCs obtaining switched access out of the
price list,

As a result of this unreasonable discrimination, QCC is seeking two forms of relief.
Retrospectively, QCC believes it is entitied to refunds equal to the amount it overpaid
each respondent CLECs (plus interest) relative to the discounted amounts it would have
paid had the CLECs extended the same preferential rates to QCC as they did to AT&T,
MCI and Sprint. Prospectively, QCC believes it is entitled to the same discounted rates
still in effect for the IXCs benefiting from the CLEC agreements.

DOES THIS CONCLUDE YOUR TESTIMONY?

Yes, it does.
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INDEX TO EXHIBITS
DESCRIPTION Exhibit
CLEC Agreement Rates (confidential) Confidential WRE 1A
CLEC Agreement Rates (Iawyers only confidential) Confidential WRE 1B
Bell South Telecommunications Inc. of Florida WRE 2
Section E6.8, effective September 4, 2005

WRE3

Emberg Florida Access Service Tariff Section 6.8 WRE 4
Focal Communications ﬁ oration and Confidential WRE 5A
Confidential WRE 5B

S~

WRE 6A, 6B

Focal Communications Corporation of Florida WRE 7

Price List No. 2 effective July 16, 2003

Confidential WRE 8

WRE 9

WRE 10

WiTﬂMMAT&TSMAmt Confidential WRE 11
BullsEye Telecom, Inc. Responses to Data Requests WRE 12
BullsEye Telecom Inc. Florida Price List No. 2, WRE 13

- Section 3.9, effective November 7, 2003
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WSMW Confidential WRE 14A
Confidential WRE 14B
Confidential WRE 14C
WRE 15
St 3 e 26 1998
Emest Communications and [ ~ Coofidential WRE 17A
I Confidential WRE 17B
- Ernest Communications, Inc. Responses to Data Requests WRE 18
Emest Communications Inc. Access Services Tariff, Section 3,
Effective February 4, 2003 WRE 19
mmlimm Confidential WRE 20
Flatel, Inc. Data Requests WRE 21
Flatel, Inc. Florida PN WRE 22
samite-Tolecommumication ad ATS Confidential WRE 23A
Confidential WRE 23B
WRE 24A
- WRE 24B
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Agreement effective July 1, 2001
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Section 7, effective December 2, 2005
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Agreement effective July 1, 2001
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WRE 25

Confidential WRE 26
WRE 27

WRE 28
WRE 29A
Confidential WRE 29B

Confidential WRE 30
WRE 31

WRE 32

WRE 33A
WRE 33B

Confidential WRE 33D
WRE 34A

WRE 34B

WRE 35

Confidential WRE 36
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L IDENTIFICATION OF WITNESS
PLEASE STATE YOUR NAME, CURRENT TITLE, EMPLOYER AND
BUSINESS ADDRESS.
My name is William Easton. I am a Wholesale Staff Director at CenturyLink Inc., the
corporate parent of Qwest Communications Company, LLC. (“*QCC”). My business
address is 1600 7* Avenue, Seattle, Washington.
ARE YOU THE SAME WILLIAM EASTON WHO FILED DIRECT
TESTIMONY IN THIS POCKET?
Yes. I submitted Direct Testimony on behalf of Qwest Communications Company, LLC
(“QCC”) on June 14, 2012.
IL. PURPOSE OF TESTIMONY
WHAT IS THE PURPOSE OF YOUR TESTIMONY?
The purpose of my testimony is to respond to issues raised in the Direct Testimony of
Joint CLEC witness Don J. Wood and the Direct Testimony of Verizon witness Peter H.
Reynolds.
11 8 WOOD REBUTTAL
A. MISCHARACTERIZATION OF QCC POSITION
BEFORE REBUTTING INDIVIDUAL POINTS RAISED BY MR. WOOD, DO
YOU HAVE AN OVERALL COMMENT ON HIS TESTIMONY?
Yes. Rather than confronting the allegations in QCC’s complaint head on, Mr. Wood
chooses to mischaracterize the issues QCC raises, despite the fact that the language in the
complaint and responses to subsequent discovery make it very clear what QCC’s
position actually is. Having created these straw men, Mr. Wood then proceeds to kmock
down the positions he himself has created. What is missing in Mr. Wood's testimony is
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a credible justification for the CLECs’ differential pricing of access services provided to
QCC. As Dr. Weisman’s Direct Testimony makes clear, rate differences that cannot be
explained by differences in the cost of providing the services presumptively constitute
discriminatory pricing. Also missing in Mr. Wood's testimony are company-specific
details explaining or attemnpting to justify his clients’ behavior. Because the Joint
CLECs failed to present an expianation in Direct Testimony, QCC is left to rebut the
generalized argument posed by Mr. Wood. If the Joint CLECs wait until Rebuttal to
Taise company-specific defenses, QCC may need to seek permission to file Surrebuttal
testimony.

IS MR. WOOD CORRECT WHEN HE STATES ON PAGE 3 OF
TESTIMONY THAT QCC IS SEEKING THE PAYMENT OF DAMAGES?

No. Although Mr. Wood repeatedly refers to the relief that QCC is seeking as
“damages” (a claim CLECS made in dispositive motions, and QCC has repeatedly and
successfully refuted), QCC is not seeking civil damages. As I stated in my Direct
Testimony, what QCC is seeking is a refund of the amounts it overpaid the respondent
CLECs relative to the discounted amounts it would have paid had the CLECs extended
the same discount to QCC as they did to IXCs AT&T, Sprint and MCL

Q. MR. WOOD ARGUES THAT QCC IS EFFECTIVELY ASKING THE

COMMISSION TO TREAT CLECS’ SWITCHED ACCESS AS A REGULATED
SERVICE AND TO DETERMINE THE RATE THAT QCC SHOULD HAVE
BEEN CHARGED FOR THE SERVICE. IS THIS REALLY WHAT QCC IS
SEEKING?

A. No. QCC is asking the Commission to enforce antidiscrimination statutes and to

determine the amount of refunds QCC is due. These requests clearly fall within the
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authority of the Commission as the Commission itself found in its March 2, 2011 Final
Order Denying Movants’ Motion to Dismiss. In its anglysis the Commission found:
We have the authority to investigate the allegations in this Complaint,
to prevent anticompetitive behavior and unlawful discrimination amongst
telecommunications providers pursuant to Section 364.01(g), F.S. We also
bave the ability to review whether Qwest has suffered competitive harm as
a result of the Movanis' actions, pursuant to provisions of Chapter 364,
F.S., and to detcrmine the amount of any rcfunds, overcharges and
applicable mterest, if any, Qwest might be due. We retain broad discretion
to take remedial actions, such as ordering refunds of ovexcharges should it
be determined necessary and appropriste in keeping with statutory
obligations.
AT PAGE 10 OF HIS TESTIMONY MR. WOOD ARGUES THAT BY PAYING
THE CLECS PRICE LIST RATES, “QWEST PAID WHAT IT SHOULD HAVE,
AND GOT WHAT IT PAID FOR.” PLEASE COMMENT.
Mr. Wood's argument entirely misses the point of QCC's complaint. The point of QCC’s
complaint is thet while QCC paid the price list rates, other IXCs got preferential
treatment, in violation of the state’s non-discrimination statute. The result was that QCC
was charged excessive and discriminatory rates.
MR. WOOD SPENDS MUCH TIME DISCUSSING THE FACT THAT THE FCC
RECOGNIZES THAT SWITCHED ACCESS RATES CAN BE NEGOTIATED
AND THAT THESE NEGOTIATED RATES CAN DIFFER FROM TARIFFED
RATES (WOOD DIRECT TESTIMONY AT PAGES 11-13). HAS QCC EVER
CLAIMED THAT CLECS ARE NOT FREE TO NEGOTIATE OFF-PRICE LIST

SWITCHED ACCESS RATES?
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No. QCC’s complaint is not based on the fact that the respondent CLECs negotiated off-
price list rates.  In fact, paragraph S of QCC’s complaint expressly acknowledges that a
“carrier may, in appropriate circumnstances, enter into separste contracts with switched
access customers which deviate from its tariffs or price lists...” It was the CLECs’
subsequent behavior in not making the negotiated rates available to other similarly-
situated [XCs which created the discrimination that is the basis for QCC's complaint.
MR. WOOD DISCUSSES THE FACT THAT FLORIDA COMMISSION HAS A
“LESSER DEGREE OF REGULATORY OVERSIGHT” OVER CLECS THAN
ILECS AND ARGUES THAT THE QCC COMPLAINT IS SOMEHOW
SEEKING TO HAVE THE COMMISSION ACT IN A MANNER
INCONSISTENT WITH THE CLEC REGULATORY REGIME (WOOD
DIRECT TESTIMONY AT PAGES 14-17). IS THAT WHAT QCC IS SEEKING
FROM THE COMMISSION?
No. As ] just discussed, QCC is simply asking the Commission to enforce Floride
antidiscrimination statutes and to determine the ameunt of refunds QCC is due, actions
which the Commission has held it has the authority to do.
DO YOU AGREE WITH MR. WOOD'S CONTENTION ON PAGE 22 OF
TESTIMONY THAT QCC APPEARS TO ARGUE THAT A RATE IS
DISCRIMINATORY SIMPLY BECAUSE IT IS DIFFERENT?
No. As Dr. Weisman discusses in his testimony, it is not the fact that a rate is different
that makes it discriminatory. It is the fact that there is no legitimate basis for the
difference in rates to similarly situated customers of the identical service. In fact, several
of the CLECs’ price lists specifically allow for individual case basis pricing but also
require that such contract offerings be made available to similarly situsted customers.
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While Mr. Wood claims that QCC ignores the “under like circumstances” clause in the
price list, he fails to domonstrate that QCC is not similarly situated to the IXCs receiving
preferential treatment.
MR. WOOD STATES THAT IT IS QCC’S POSITION THAT IT SHOULD BE
ABLE TO AVAIL ITSELF OF ONLY THE OFF-PRICE LIST AGREEMENT
ELEMENTS THAT WOULD BENEFIT QCC WITHOUT ACCEPTING THE
ELEMENTS THAT WOULD IMPOSE BURDENS, OR WOULD BENEFIT THE
CLEC (WOOD DIRECT TESTIMONY AT PAGE 25). PLEASE COMMENT.
Nowhere in its complaint, in discovery or in testimony does QCC take the position that it
should be able to avail itself of only the elements of the off-price list agreements that
would benefit QCC. Nor did QCC ever take the position that “denying it the ability to
*pick and choose’ in this way amounts to an ‘undue or unreasonable preference’ offered
to another [XC and an ‘undue or unreasonable prejudice’ against Qwest,” a3 Mr. Wood
alleges on page 26 of his testimony. Having said this, I do not agree that every term in
the off-price list agreement is relevant to determining if the parties are similarly situated.
If the contracting parties included terms or conditions having nothing to do with
switched access or which have no effect on the CLEC’s cost of providing switched
access to the [IXC, those terms are less relevant or entirely irrelevant to determining
whether the parties are similarly situated.
Later in the testimony I will discuss the supposed IXC “burdens” and CLEC “benefits”
that Mr. Wood alludes to, however, the fact remains that QCC was not offered the terms
and conditions of the off-price list agreements, a fact acknowledged by most of the
CLECs in discovery responses. Again, rate differences that cannot be explained by
differences in the cost of providing the services presumptively constitute discriminatory
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pricing.

B. QCC’S PROPOSED REMEDY
DO YOU AGREE WITH MR. WOOD’S DISCUSSION ON PAGE 30 OF HIS
TESTIMONY THAT SINCE QCC’S THEORY IS THAT SOME IXCS PAID TOO
LITTLE FOR SWITCHED ACCESS SERVICE, THE MOST APPROPRIATE
REMEDY WOULD BE TO FORCE THE FAVORED IXCS TO PAY THE PRICE
LIST RATES?
No. Mr. Wood’s proposed remedy is based on another misstatement of QCC’s position.
QCC’s position is that QCC was overcharged relative to the IXCs with off-price list
agreements. QCC’s proposed remedy is designed to address these overcharges.
Requiring the favored IXCs to go back and pay the price list rates to the CLECs would
serve only to reward the CLECs for their discriminatory behavior, which is clearly not
desirable from a public policy perspective. In addition, as Dr. Weisman’s Rebuttal
Testimony makes clear, because the named CLECs conferred an artificial competitive
advantage on QCC'’s rivals, they in all likelihood distorted the marketplace for switched
long-distance services in a manner that is not remedied, in full, by simply requiring that
the preferred IXCs return their discounts years later. This Commission has already
acknowledged that refunds are a potentially appropriate remedy for the type of unlawful
conduct QCC brings to light in this case. In QCC’s companion case in Colorado, the
Colorado Commission has ordered the CLECs to pay QCC refunds equal to 100% of the
overcharge, plus interest.’

! Order Addressing Exceptions and Motion to Reopen the Record. Public Utilities Commission of

the State of Colorado. Decision No. C11-1216. October 17, 2011.
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MR. WOOD FURTHER DISCUSSES QCC’S PROPOSED REMEDY AND
ARGUES THAT QCC’S PROPOSED REMEDY IS ASKING THE COMMISSION
TO ORDER THE CLECS TO ENGAGE IN AN ADDITIONAL VIOLATION OF
THE ANTI-DISCRIMINATION STATUTE (WOOD DIRECT TESTIMONY AT
PAGE 43). DO YOU AGREE?
No. Mr. Wood;mn incorrectly assumes that the basis for QCC’s discrimination claim
is that the CLECs departed from their price list rates. As discussed above, this
mischaracterizes QCC’s position. The fact that QCC was not offered the same rates as
the preferred IXCs, not the departure from price list rates, is the basis of QCC’s claim.
QCC’s proposed remedy addresses this claim by providing QCC the same rates as the
preferred [XCs. QCC is not asking the Commission to order the CLECs to engage in
discrimination, but instead, to remedy discrimination that has already occurred.
MR. WOOD CRITICIZES QCC’S PROPOSED REMEDY, NOTING THAT QCC
IS ONLY ASKING THAT IT, AND NOT OTHER IXCS, BE OFFERED THE
PREFERRED IXC RATES (WOOD DIRECT TESTIMONY AT PAGE 30).
PLEASE COMMENT.
As a victim of rate discrimination, QCC has the right to seek remedies on its own behalf
Other IXCs who feel they may have been similarly discriminated against certainly have
every right to file a complaint with this Commission. This Commission alsc has the
option of extending the remedy to other IXC victims.
IS MR. WOOD CORRECT WHEN HE ARGUES AT PAGE 47 OF HIS
TESTIMONY THAT QCC IS ASKING THE COMMISSION TO SET A RATE
FOR SWITCHED ACCESS SERVICES?
No. QCC is not asking this Commission to set any rates for switched access. As stated
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previously, QCC is simply requesting that the Commission order the respondent CLECs
to offer QCC the same rates that the CLECs provided to the preferred IXCs. On a going
forward basis, QCC is simply asking the Commission to cnsure that QCC is no longer a
victim of the CLECs’ snti-competitive and discriminatory rate treatment if the
Commission deems that it still retains the authority to prevent such behavior after July 1,
2011.
MR. WOOD STATES THAT QCC DOES NOT EXPLAIN WHAT IT INTENDS
THE TERM “REPARATIONS” TO MEAN (WOOD DIRECT TESTIMONY AT
PAGE 43). PLEASE COMMENT.
QCC intends “reparations” to mean refunds of the amount of overcharges by CLECs to
QCC, along with applicable interest. While the complaint did not go into a great deal of
discussion of the term, it is certainly very clear from QCC’s response to the CLECs’
dispositive motion, the discovery responses provided to Mr. Wood’s clients and QCC’s
Direct Testimony how QCC intends to calculate the reparations. (See QCC response to
TWT interrogatory No.5). QCC’s data request response (which Mr. Wood’s clients had
prior to the filing of Direct Testimony) explains QCC’s calculation methodology:

In brief summary, QCC’s methodology for calculation the principal

amount of TWT’s overcharge will be to compare the amounts QCC paid

TWT for intrastate switched access in Florida to the amount it would

have paid TWT for the identical services had QCC received the rate

treatment enjoyed by those IXCs favored through TWT's secret

switched access agreements.
QCC also provided preliminary calculations (computed for internal purposes at an carly
stage of the proceeding) for each company that asked for such in discovery. Although
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Mr. Wood claims not to know what QCC means by reparations, he acknowledges, at
page 45 of his testimony, seeing these dats request responses. It is unclear how Mr.
Wood can be confused about how QCC has calculated the overcharge.

MR. WOOD ALSO CLAIMS THAT QCC’S REPARATION CALCULATION
HAS NO EMPIRICAL MEANING (WOOD DIRECT TESTIMONY AT PAGE
46). PLEASE COMMENT.

Mr. Wood’s claim that the calculation has no empirical meaning is based solely on his
continued mischaracterization of QCC's position. QCC’s position is that the CLECs
unreasonably discriminated against QCC by offering preferred IXCs lower switched
access rates than were offered to QCC for the identical services without justification. In
order to remedy this, QCC is asking that the CLECs be required to refund the difference
(plus interest) between what was paid by QCC and what QCC would have paid if it had
been offered the same rates as the preferred IXCs. QCC’s remedy, besides being
conceptually very simple, is a fair and equitable way to remedy the discriminatory
treatment by the CLECs.

MR. WOOD DISCUSSES WHAT HE BELIEVES ARE PRACTICAL REASONS
TO LIMIT THE PERIOD FOR QCC’S CLAIMS, CITING CONCERNS THAT
THE NECESSARY RECORDS MAY NOT EXIST TO CALCULATE THE
RELIEF SOUGHT BY QCC (WOOD DIRECT TESTIMONY AT PAGES 54-56).
IS MR. WOOD CORRECT?

No. Mr. Canfield has calculated the amounts overcharged by the CLECs using billing
records based on the CLECs’ own bills to QCC. Thus, it is not necessary for the CLECs
to have retained all of their past billing information. During the course of this
proceeding the CLECs will have ample opportunity to review and challenge Mr.
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Canficlds’ calculations. In reading Mr. Wood’s concerns about record retention
gﬁdelinesandindnmycomﬁdaﬁonitisimpoﬁmtnottolosesightnftheﬁetﬁmthe
only reason QCC is seeking to go back as far in time as it does is becwuse the CLECs
secretly engaged in rate discrimination for that entire period of time. While it may seem
impractical to Mr. Wood to review billing records dating back to the early 2000s, I
assure you that it was more “impractical” for QCC to be massively overcharged by
comparison to its IXC competitors for the identical, bottleneck input service. The
CLECs’ attempt to cvade responsibility on the basis that they perpetrated unlawful
contracts over a long period of time defies logic and is at odds with sound public policy.
C. CLEC AGREEMENT ANALYSIS?

MR. WOOD PRESENTS HIS ANALYSIS OF THE JOINT CLEC OFF-PRICE
LIST AGREEMENTS ON PAGES 30-41 OF HIS TESTIMONY AND ARGUES
THAT QCC WOULD NOT HAVE BEEN ABLE AND WILLING TO ENTER
INTO THESE SAME AGREEMENTS. PLEASE COMMENT.

Mr. Wood lists several general categories of terms and conditions contained in the CLEC
off-price list agreements but states that he cannot identify specific terms associated with
specific contracts because the contracts are confidential. As a result he asks us to accept,
on faith, his unproduced analysis that these contracts contain elements that QCC would
have been unwilling or upable to accept. Fortunately the agreements at question were
filed as exhibits to my direct testimony and are a part of the record in this proceeding.

2 Plaase note that, while Granite Telecommunications, Inc., PAETEC Communication, Inc., US LEC

of Floride, LLC. and Windstream Nuvox, Inc. are still technically respondents in this case, QUC has eutered
into settlements in principle with these companies and is working to finalize settleroent agreaments. QCC
anticipates filing a notice dismissing its complaint against these respondents once the written settiement
agreements are final. As a regult of these settlements, my rebuttal testimony does not include a discussion
of these respondents’ agreements, price lists or practices. Should the status of these settlements change 3s 2
result of any unforeseen circumstances, QCC reserves the right to supplement its testimony with that
information and documentation.

10
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As a result, it is possible to see the terms and conditions the off-price list agreements
actually contain. I have examined each of the joint CLEC agreements, with specific
attention to the categories of terms and conditions Mr. Wood suggests QCC would be
unwilling or unable to accept and will discuss esch of the categories below.*
BEFORE EXAMINING THE AGREEMENTS IN DETAIL, DO YOU AGREE
WITH MR. WOOD’S ASSERTION THAT QCC HAS TO BE WILLING TO
ACCEPT EACH AND EVERY TERM IN THESE AGGREEMENTS IN ORDER
FOR PRICE DISCRIMINATION TO EXIST?
No. Dr. Weisman’s testimony will discuss this point in more detail, but I do not agree
that every term must be identical. If the contracting parties included terms or conditions
having nothing to do with switched access or which have no effect on the CLEC’s cost of
providing switched access to the IXC, those terms are less releveant or entirely irrelevant
to the discrimination analysis. Not every distinction serves to render two customers
dissimilarly situated. Mr. Wood's reasoning would clearly allow a CLEC wishing to
discriminate to add terms and conditions which could only be met by one carrier to allow
it to offer discounted service to that carrier. For example, a requirement could be added
that the carrier be headquartered in New Jersey, a condition QCC could obviously not
meet. Such distinctions are clearly not the appropriate basis to determine if customers
are similarly situated. Having said that, the “additional commitments and obligations™
contained in the agreements are hardly as strenuous as Mr. Wood would have us believe.
WHAT IS THE FIRST CATEGORY OF AGREEMENTS MR. WOOD CITES?
The first category includes agreements that contain voiume and revenmue commitments.

Of the remaining Joint CLEC agreements, only one contains volume and revenue

3 At the time Mr. Wood filed his testimony there were 22 Joint CLEC agreements. Since that time,

as noted in FN 2, a aumber of the Joint CLECs have reached settlement with QCC and, as a resuit, theye are
only 7 agreements related to the remaining Joint CLECs. (Broadwing, DeltaCom, Satumn and TWT).
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commitments. [ More importantly, a volume discount should only
be relevant to determining whether two customers are similarly situated in the case where
the cost of providing a service decreases as volume increases. There is no evidence in
this case that, in the provision of switched access, there is any marginal cost difference
between providing a particular [XC aone minute of use or providing it 1000 minutes of
use. Dr. Weisman addresses this in more detail in his testimony but, put simply, there is
no cost savings associated with increased switched access volume sales and, therefore,
no basis for offering a volume-based discount for switched access services. Further,
because the vast majority of the agreements contain no volume or revenue commitments,
this is clearly a red herring. As the Colorado Commission found:
Further, we find most persuasive QCC’s argument that none of the
unfiled off-tariff agreements ties the discount to the IXC to the purchase
of specific volumes of switched access service. To the contrary, all of
the unfiled agreements at issue in the instant proceeding grant the
discount in unlimited fashion, regardless of how much switched access a
favored IXC purchases. This alone is fatal to the claim that differences
in size or traffic volumes justify price differentiation in this case. *

WHAT IS MR. WOOD’S SECOND CATEGORY OF AGREEMENTS?

Mr. Wood’s second category includes agreements based on historic traffic levels and
future traffic projections. 1-did find-ous-agseemont [ that-siated-that i the

not.excoeded. As was the case with the first category, from a CLEC’s perspective there

* Order Addressing Exceptions and Motion to Reopen the Record. Public Utilities Commission of

the State of Coloredo. Decision No. C11-1216. October 17, 2011. REDACTED
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is no cost savings related to a perticular IXC maintaining or excoeding a specified
volume of traffic and therefore no basis for offering a discount based on specified
volumes.

WHAT IS MR. WOOD’S THIRD CATEGORY OF AGREEMENTS?

Mr. Wood's third category includes agreements containing payments from CLEC to IXC
and from IXC to CLEC. I am unclear as to specifically what terms Mr. Wood's is
referring to in this category other than his statement that “the quid pro quo goes beyond
switched access services and includes other services and payments.” Without knowing
what the specific terms are, it cannot be determined whether QCC would be willing to
agree to them. Regardless, to the extent that they include services beyond switchod
access services they do not meet the threshold of being switched access cost based
distinctions and thus do not provide a basis for determining that QCC is not similarly
situsted.

PLEASE DISCUSS MR. WOOD’S FOURTH CATEGORY OF AGREEMENTS.
Mr. Wood’s fourth category includes agreements with provisions concerning “network
integration.” Mr. Wood cites the specific example of Direct End Office Trunk
requirements. Some of the remaining Joint CLEC agreements contain language related
to direct end office trunks. In every case, the requirements related to Direct End Office
Trunks were very general requirements such as:

REDACTED
13
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These requirements are clearly no more than would be expected from any IXC. As I
noted in my Direct Testimony it is in the best interest of any [XC to establish direct

trunks where volumes are such that it makes economic sense.

WHAT IS MR. WOOD’S FIFTH CATEGORY OF AGREEMENTS?

The fifth category concems “bill and keep” provisions in scveral of the off-price list
agreements. Like Mr. Wood's other contract categories, the use of bill and keep for the
exchange of local traffic has nothing to do with the cost of providing switched access
service. Bill and keep is not a particularly unique term and condition when it comes to
compensation for the exchange of local traffic, with many interconnection agreements
specifying bill and keep. While Mr. Wood argues that the volumes of local traffic
generated by QCC’s CLEC would have to match the local traffic of the preferred IXC in

14 REDACTED
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order to be similarly situated, there is nothing in any of the agreements with bill and keep
provisions that requires traffic be in balance.
WHAT IS MR. WOOD’S SIXTH AND SEVENTH CATEGORIES OF
AGREEMENTS?
The sixth and seventh categories concern agreements by the IXCs to settle outstanding
disputes and make some payment as part of the settlement. These two categories, like
the previous categories, have nothing to do with the cost of providing switched access.
Mr. Wood argues that, to be similarly situated, QCC would need to be in a position to
provide comparabie value to the CLEC. Yet Mr. Wood obscures or overlooks the reason
why the contracting IXCs agresd to make payments. As QCC understands it, the
preferred IXCs had withheld payment to the CLECs due their belief that the CLECs’
switched acoess rates were excessively high. Thus, in the agreements, the IXCs were
presumably repaying only a portion of the withheld amounts. In contrast, QCC had paid
100% of the CLECs’ invoices, notwithstanding the high rates being charged. . In other
words, QCC would have needed to refuse to pay the CLECs price list rates (just as the
preferred IXCs had) to be similarly situated. Mr. Wood's argument defies all logic and
reason, and cannot be squared with sound public policy.
ARE THERE OTHER REASONS TO BELIEVE THE CONTRACTS ARE JUST
A VEHICLE TO OFFER THE PREFERRED IXCS LOWER SWITCHED
ACCESS RATES AND NOT THE TRADE OFF OF COMMITMENTS AND
OBLIGATIONS THAT MR. WOOD CLAIMS?
Yes. These last two categories perhaps best illustrate the flaw in Mr. Wood’s reasoning
that it was only by meeting the other requirements (no matter how tenuous) in the
agreement that the favored IXCs were able to avail themselves of the lower switched
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access rates. According to Mr. Wood, the preferred IXCs were able to artificially create
value to the CLECs by withholding payment and, as a result, were rewarded with lower
switched access rates. This argument ultimately leads to the conclusion that the reason
QCC is not similarly situated is because it paid its switched access bills, unlike the

preferred IXCs. This makes no sensé from an economics perspective and, from & public
policy perspective, penalizes IXCs, like QCC, which pay their bills while rewarding
those who don’t.

REDACTED
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D. QCC CLEC AGREEMENTS
MR. WOOD ARGUES THAT QCC HAS ENTERED INTO OFF-PRICE LIST
AGREEMENTS MUCH LIKE THE AGREEMENTS THAT ARE THE SUBJECT
OF THIS PROCEEDING (WOOD DIRECT TESTIMONY AT PAGES 56-59).
PLEASE DESCRIBE THE AGREEMENTS MR. WOOD REFERS TO.

REDACTED

b
~3




10

11

12

13

14

15

16

17

18

19

21

24

Docket No. 090538-TP
Rebuttal Testimony of William Easton
Filed: August 9, 2012

18

REDACTED



10

1

12

13

14

15

16

17

18

19

21

22

Docket No, 090538-TP
Rebunal Testimony of William Easton
Filed: August 9, 2012

REDACTED
19




10

i1

12

13

14

15

16

17

18

19

21

Q.

Docket No. 090538-TP
Rebuttal Testimony of Willism Easton
Filod: August 9, 2012

|
IS [END LAWYERS ONLY CONFIDENTIAL]
WERE THE CPLA AGREEMENTS CONCEPTUALLY DIFFERENT THAN THE
AGREEMENTS THE CLECS HAD WITH THE PREFERRED IXCS?
Yes. First, the CPLA agreement (which related to QCC’s provision of unregulated
wholesale long distance services) and the secret CLEC agreements (which related to the
CLEC’s provision of regulated intrastate switched access services) are entirely different
types of agreements. Also, the intent, and result, of the CPLA language was not to
advantage one wholesale customer over another, but to accommodate a CLEC’s
supposed inability to bill for switched access. Unlike the secrot switched access
agreements at issue in this case, the CPLA arrangement was designed to have neutral
economic effect on the contracting parties. It was intended to offset lower wholesale
long distance charges against switched access charges that were owed but allegedly
couldn’t be assessed. To the contrary, the secret switched access agreements were
intended to benefit the IXC without any corresponding offset (aside from ensuring
collectibles for the CLEC) benefiting the CLEC.
WAS CPLA TAKEN INTO ACCOUNT IN MR. CANFIELD'S
CALCULATIONS?
Yes. If a respondent CLEC actually waived some or all of its intrastate Florida switched
access charges, the minutes and charges associated with such waiver would not be
included in Mr. Canfield’s calculations, as the calculations are based on actual billing
records.

REDACTED
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E. OTHER ISSUES

Q. MR. WOOD ARGUES THAT QCC, UNLIKE SOME OTHER IXCS, PID NOT

NEGOTIATE SIMILAR AGREEMENTS WITH FLORIDA CLECS, IMPLYING
THAT IT WAS QCC’S FAULT THAT IT WAS DISCRIMINATED AGAINST
(WOOD DIRECT TESTIMONY AT PAGE 6). PLEASE COMMENT.

This argument flips the non-discrimination obligation under Florida law on its head by
attempting to place the burden of avoiding rate discrimination on the customer (QCC)
rather than on the company that owns the non-discrimination obligation. While the
CLECs may claim that QCC was free to negotiate for better access rates at any time, this
argument is misleading and pre-supposes that the CLECs would have agreed to provide
the QCC the lower rates. QCC has the right to conduct its business with the
understanding that other carriers, including its suppliers, are acting in compliance with
the law and are not giving preferential treatment to QCC’s competitors. QCC had no
reason to expect that off-tariff rates were actually available or that such requests would
be honored. Buyers of switched access can reasonably expect they are being charged the
best avsilable rates based on public filings. Due to the secret nature of the off-price list
agreements, QCC had no way of knowing which CLEC was providing off-price list rates
in Florida. This is especially true in light of the fact that several of the Respondent
CLECs have price list provisions that expressly guarantee non-discriminatory treatment
to all customers in the event the CLEC offers service via an off-tariff contract.’ Placing
the burden on the Respondent CLECs to prevent discrimination, as Florida law cleesly
does, is wise policy. Otherwise, QCC and other IXCs would have to constantly
communicate with over 700 CLECs nationwide to determine if off-tariff rates are

* This is true of Respondents: Budget Prepay, Inc., BullsEye Telecom, Inc., Navigator

Telecommunications, L.LC and TW Telecom of Florida, L.P.
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available or if they had already offered such arrangements to others. Secondly, it would
require the CLECs to respond apenly and honestly. And, if the overture for an off-tariff
agreemeat were rejected, there would be no recourse. Finally, the undisputed facts in
this case belic the disingenuous argument that QCC could simply have requested lower
access rates at any time. As described in the Direet Testimony of Lisa Hensley Eckert,
QCC did make significant attempts to query CLECs about the existence of off-tariff
access agreements and the possibility of obtaining lower switched access rstes. These
requests were generally ignored.

DO YOU AGREE WITH MR. WOOD’S FOOTNOTE ON PAGE 8 OF HIS
TESTIMONY THAT ASSERTS THAT IXCS ARE NOT REQUIRED TO USE
THE NETWORK FACILITIES OF UNAFFILIATED LECS TO COMPLETE
CALLS?

No. As I noted in my Direct Testimony, switched access has long been considered a
bottleneck service. First and foremost, there is no other way for an IXC to reach an end
user local customer for long distance call but through the switch of the locel carrier who
provides local services to the end user.” Both the FCC and state oomnnm have
repeatedly acknowledged that LECs, CLECs and ILECs alike, havemompoiy power
over the bottleneck access to the end user.

MR. WOOD DISCUSSES HIS INTERPRETATION OF THE FLORIDA
STATUTES THAT QCC RELIES ON IN ITS COMPLAINT (WOOD DIRECT
TESTIMONY AT PAGES 17-30). PLEASE COMMENT.

I am not a lawyer, nor it should be noted is Mr. Wood. 1 will leave it to QCC’s lawyers
to brief the issues related to the legal interpretation of the statutes.

here.

¢ Disect Testimony of Liss Hensley Eckert at pages 8-9.
7 This excludes special access, which [ discuss in my Direct Testimony and which is not relevant
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C ission’s-autbocity. as MCI
V. SUMMARY/CONCLUSION

Q. PLEASE SUMMARIZE YOUR TESTIMONY.

A

The major thrust of both Mr. Wood’s and Mr. Reynolds’ testimony is that QCC is not
similarly situsted to the preferred CLECs. However, both fail to address or identify any
cost based distinctions between QCC and the IXCs they favored with the secret switched
access agreements. Neither offers any evidence that there was any such cost basis for the
rate discrimination. In Mr. Wood’s testimony he argues that QCC must be willing and
able to accept each and every term in the preferred IXC agreement in order to be
“similarly situated” for purposes of a rate discrimination analysis. Yet clearly not every
distinction serves to remder two customers dissimilarly situated and the agreements
“additional commitments and obligations” cited by Mr. Wood appear to be merely an
after the fact justification for the discriminatory rate treatment. Mr: Reynolds’ arguments
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2 B (EMD LAWYERS ONLY CONEIDENTIAL} Ultimately, the testimony of
3 both the Joint CLECs and MCI fail to offer a credible and legal justification for the
4 discriminatory behavior engaged in by the respondent CLECs and must be rejected.
5 Q. DOES THIS CONCLUDE YOUR TESTIMONY?
6 A. Yes,itdoes.
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L INTRODUCTION

PLEASE STATE YOUR NAME, BUSINESS ADDRESS AND POSITION.

My name is Derek Canfield. I am employed by TEOCO Corporation (TEOCO) as

Executive Director of Usage Audit and Analysis. My business address is 10955

Lowell Ave Ste 705, Overland Park, KS, 66210.

PLEASE GIVE A BRIEF DESCRIPTION OF THE RELATIONSEIP

BETWEEN QWEST COMMUNICATIONS COMPANY, LLC AND TEOCO.

Qwest Communications Company, LLC (QCC) is a customer of certain products and

services provided by TEOCO, including, but not limited to, the audit and analysis of

its switched access expenses which are at issue within this complaint.

WHAT IS YOUR WORK EXPERIENCE?

1have been in the telecommunications industry for fifteen years. For the past six years,

I have worked in my capacity at TEOCO Corporation, providing among other things,
extensive auditing of our clients’ switched access invoices received from local
exchange carriers (LECs). Prior to joining TEOCO, I worked one year as an
independent consultant, working on various projects such as the integration of two
wireless telephone company networks that was the result of a merger. My initial eight
years in telecommunications were spent with Sprint Corporation, which at that time
had operations as a wireless provider, a long distance provider, an incumbent local
exchange camier (ILEC), and a competitive local exchange carrier (CLEC). For
Sprint, I was responsible for the initial build out, and subsequent operations, of groups
that both billed switched access and verified the incoming invoices for switched

access, special access, and various wholesale services.
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WHAT IS YOUR EDUCATIONAL BACKGROUND?

I received my Bachelor of Arts degree from Bethany College in 1994 and my Master
of Business Administration degree from Wichita State in 1996.

HAVE YOU EVER SUBMITTED TESTIMONY BEFORE AN
ADMINISTRATIVE AGENGY?

Yes. In the parallel Colorado complaint proceeding (Docket No. 08F-259T), 1 filed
two rounds of pre-filed testimony and testified at hearing. In the parallel California
complaint proceeding (Case No. C.08-08-006), I submitted swom declarations.

I have also filed testimony before the Minnesota Public Utilities Commission in
conjunction with Docket No. P-5096, 5542 / C09-265; OAH 12-2500-21151-2, which
related to access stimulation. In connection with access stimulation, I have also filed
declarations and affidavits with the Jowa Utilities Board (Docket No. FCU-07-2) and
the Federal Communications Commission in File No, EB-08-MD-012.

II. PURPOSE OF DIRECT TESTIMONY

WHAT ISSUE IDENTIFIED IN THE ORDER ESTABLISHING PROCEDURE
(ORDER NO. PSC-12-0048-PCO-TP) DOES YOUR TESTIMONY ADDRESS?
My testimony primarily addresses Issue 9(b)(i), which states “If the Commission
finds a violation or violations of law as alleged by Qwest and has the authority to
award remedies to Qwest per the preceding issue, for each claim: (i) If applicable,
how should the amount of any relief be calculated and when and how should it be
paid.”

WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY?

The purpose of my testimony is to describe the financial impact upon QCC of the rate
discrimination at issue in this complaint. Very specifically, my testimony will define




10
"
12
13
14
15
16
17
18
19
20
21
22

24

Q.
A,

Docket No. 090538-TP
Direct Testimony of Derek Canfield
Filed: June 14, 2012

the relevant time period at issue for each CLEC named in this case, illustrate the
intrastate switched access billed by each to QCC during the pertinent time period,
describe the variance in rate between the billed rate and the rate provided to certain of
QCC'’s interexchange carrier (IXC) competitors, and calculate the financial impact on
QCC from inception to termination of the agreement. For agreements that remain
sctive, 1 calculated the variance only through March 31, 2012. I understand that my
calculations will need to be brought current later in the case. Also, to the extent QCC
is missing billing data for earlier periods I may need to update my calculations
(assuming that billing data can be obtained from the CLECs) for the earlier periods.
IIl. ANALYSIS OVERVIEW
WHAT IS THE SIGNIFICANCE OF SWITCHED ACCESS COST TO QCC?
Switched access is a very significant expense to QCC. By way of example, for 2010
and 2011, QCC incurred switched access expenses (interstate and intrastate) on average
exceeding [ per month. Of this total, R was for intrastate
switched access. In other words, intrastate switched access accounted for 48 percent of
QCC’s switched access expense for 2010 and 2011. Thus, while the majority of traffic
is rated as “interstate,” the expense to interexchange carricrs (IXCs) such as QCC is
balanced equally between inferstate and infrastate charges because intrastate rates are
typically far higher than interstate rates.
How MUCH OF THE I 1N MONTHLY SWITCHED ACCESS
COST WAS BILLED BY CLECS?
Of this total, mdagainonavmge,_ofﬂlismonthlyapensehubeeubﬂlcd
by CLECs. Of [ tot=!, approximately [ (34 percent) was for
intrastate switched access billed by CLECs.
REDACTED
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How MUCH OF THE I 1N MONTHLY SWITCHED ACCESS
COST WAS BILLED IN FLORIDA?

According to my review, [l per month has been billed by LECs in Florida
in 2010 and 2011. Of that total, [ (cr 38 percent) was billed as inmrastate
switched access, and [l per month was billed by CLECs as insrastate switched
access. Thus, on average QCC was billed I per year in that period by
CLEC:s for intrastate switched access in Florida

YOU MENTIONED ABOVE THAT YOUR TESTIMONY FOCUSES
PRIMARILY ON ANALYZING THE FINANCIAL IMPACT OF CLEC OFF-
PRICE LIST SWITCHED ACCESS AGREEMENTS WITH CERTAIN IXCS.
CAN YOU GENERALLY DESCRIBE THOSE AGREEMENTS?

Yes. Generally speaking, the agreements relevant to this case provided AT&T,
Sprint, or MCI Worldcom discounted switched access rates when compared to the
respective CLEC’s price list and the invoices generated to IXCs other than to AT&T,
Sprint, or MCI Worldcom. Oftentimes, the agreements were national in scope,
meaning that the CLEC and IXC did not enter into separate agreements for each state.
In a couple of cases, the stated (discount) rates were state-specific, but more
commonly the CLEC provided the IXC a uniform rate or rate standard across all
states. The discounts follow one of three patterns. Many of the agreements contain
streightforward composite per-minute-of-usc rates (i.c., unitary rates that blend
together all elements of switched sccess) for switched access. Other agreements
provide that the CLEC will charge the IXC the local ILEC’s switched access rates
rather than the CLEC’s price list rate. CLEC intrastate price list rates typically

exceed ILEC rates (unless restricted under a particular state’s law). The final (albeit

6 REDACTED
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far less common) form of agreement applies a discount or total dollar credit off of the
CLEC’s switched access billing to the IXC.
GENERALLY SPEAKING, HOW DID YOU CALCULATE THE FINANCIAL
IMPACT OF THE AGREEMENTS ON QCC?
To determine the financial impact, I evaluated the difference between what QCC was
actually billed by the CLEC for intrastate switched access (generally, the CLEC's price
list rate multiplied by the minutes of usc) and what QCC would have paid had QCC
enjoyed the same discounts the CLEC provided to the preferred IXCs for the same
services during the same period of time. 1 performed this calculation for originating
switched access, terminating switched access and 800 query charges.' For those
CLECs whose agreements use composite (flat) per-minute-of-use rates, my calculation
was rather straightforward. I simply multiplied the billed minutes of uge times the
discount rate provided to the preferred IXCs by the CLEC and then subtracted that total
from the amount QCC was actually billed by the CLEC for the same number of
minutes. For those CLECs whose agreements use the local ILEC intrastate rate as the
rate to be billed to the preferred IXCs, I had to calculate and use a proxy for that ILEC
rate. This proxy slightly varies from CLEC to CLEC. For the discount/total dollar
credit agreements, I attempted to apply an equivalent discount or credit to QCC’s
billing to the extent I could identify the applicable discount.

Q. FOR THE SECOND CATEGORY OF AGREEMENTS, CAN YOU PLEASE

EXPLAIN WHY THE PROXY WILL VARY FROM CLEC TO CLEC?
Florida has three predominanmt ILECs: Bellsouth (now AT&T), Embarg (now
CenturyLink) and Verizon. All of the previously mentioned ILECs’ rates were taken

! The 800 database query is a look-up function performed on all originating 800 calls to determine the proper
IXC to route the call to for termination. LECs (inciuding CLECs) charge for this function on a per-query basis,
rather than on 8 per-minute of use basis.

7
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into consideration when calculating the proxy rate. In addition, each ILEC’s rates were
weighted by the quantity of minutes originating from or terminating to the CLEC in the
appropriate ILEC temritory. Bellsouth, Embarq and Verizon bill the minutes by rate
element utilized, some of which are distance sensitive.” To calculate the average ratc
for these distance-sensitive clements, I calculated the appropriate transport mileage for
each CLEC route (which was the distance between the end office and the tandem).
Certain rate clements arc only applicable to traffic delivered via the access tandem
while other rate element are applicable to all traffic, cither delivered via the tandem or
directly from/to the CLEC switch. Thus, for an accurate determination of the
applicable rates under this type of agreement, I calculated the percentage of traffic for
each CLEC that was routed via an access tandem and assigned those specific rate
clements only to that percentage of traffic, while applying the non-route specific
elements to all minutes. The weighting of traffic by ILEC, weighted average mileage
and percentage direct versus tandem routed traffic are all incorporated into my analysis
and for these reasons the effective ILEC rate proxy I used slightly varies from CLEC to

CLEC.

2 Mr. Easton discusses and describes the differences between flat-rated and distance-sensitive switched access
elements in his Direct Testimony.
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IV. CLEC BY CLEC ANALYSIS?

¥ Please note that, while Access Point, Inc. and Birch Communications, Inc. are still technically respondents in
this case, QCC bas entered in0 a seftlement with Access Point and is working to finglize 8 settlement with
Birch. On June 1, 2012, QCC filed a notice dismissing its complaint as against Access Poim. QCC anticipates
filing » notice dismissing its complaint against Birch once the written settiement agreement is flaal. As a result
of these settiements, my testimony does oot include a discussion of Access Point’s or Birch’s agreements, price
lists or practices. Should the status of these settiements change as s resuit of any unforeseen circumstances,
QCC reserves the right to supplement its testimony with that information snd documentation,

9 REDACTED
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¢ All of the Exhibits to my testimony, with the exception of Exhibit DAC-17 (which is & documsent provided by

MCI in discavery), were prepared by myself or at my direction.
11
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C. BullsEve Telecom. Ing,
PLEASE DESCRIBE THE BULLSEYE TELECOM, INC. (BULLSEYE)
AGREEMENT AT ISSUE IN THIS CASE?
BulisEye has an off-price list agreement for intrastate switched access with AT&T in
the state of Florida. A copy of the agreement is attached to the Direct Testimony of
William Easton as Exhibit WRE 11.
WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-
PRICE LIST AGREEMENT?
No. QCC was billed at rates higher than those set forth in the agreement.
WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT?
1 understand the agreement to have a beginning effective date of || NG
I | vas abic to retricve invoice information for
invoices beginning [ Thus, the relevant timeframe for my current
analysis is [
.|
|
PLEASE DESCRIBE BULLSEYE'S BILLING TO QCC DURING THIS
PERIOD OF TIME?

For the invoices dated from [N 5.isEy< bilied
QCC N for intrastate switched access in Florida. BullsEye billed QCC a
composite rate for intrastate switched access in Florida. Both originating and
terminating switched access were billed $.0410 per minute. QCC was mly bilted
$0.0055 per 800 database query. These rates are found in section 3.9 of BullsEye’s
Florida price list, 8 copy of which is attached to the Direct Testimony of William

6 REDACTED
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Easton as Exhibit WRE 13.
WHAT RATE DID THE PREVIOUSLY MENTIONED OFF-PRICE LIST
AGREEMENT CONTAIN?

The rate included in the agreement with AT&T is [N

WHAT WAS THE FINANCIAL IMPACT TO QCC?

By virtuc of billing the higher rates, BullsEye billed [l more to QCC thaa it
would have billed to AT&T for the exact same set of minutes. I found that QCC was
charged ] percent higher than was AT&T. My calculation is summarized st Exhibit
DAC-5 and DAC-6. Exhibit DAC-5 is a month-by-month summary of the overcharge,
while Exhibit DAC-6 provides a more granular analysis and is divided by category
(8XX database query, originating access, terminating access), by month and by type of
invoice (electronic or manual),

HOW WAS THIS FINANCIAL IMPACT CALCULATED?

For 88 percent of the minutes and dollars included in my analysis, QCC bad received
the electronic bill detail needed to complete the calculation. Thus, I simply extracted
the quantity of minutes and database queries from the switched access invoices and
multiplied each by the respective contract rate to derive the amount QCC would have
been billed had QCC enjoyed the same discount as AT&T. The financial impact,
therefore, was calculated by subtracting the amount QCC would have been billed at the
contract rate from the amount it was actually billed.

The electronic invoices also provided me with information as to what percentage of
BullsEye's total monthly invoices was comprised of intrastate switched access charges
(Minmswqumw).mmmmmmmss
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percent.
For the remaining 12 percent of the minutes and dollars included in my analysis, QCC
had access only to the total dollars billed on a particular invoice. For this subset of
invoices, I applied the percentage of intrastate switched access from the electronic
invoices discussed asbove (i.c., 85 percent) to the total amount of the manual bills to
derive a reasonable estimate of the intrastate switched access charges on those manual
invoices. I then applied the previously mentioned [JJ] percent variance calculated from
the electronic bill detail to determine the financial impact of this remaining 12 percent,
WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS?

No.
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Ernest has off-price list agreements for intrastate switched access with AT&T in the
state of Florida. Copies of the agreements are attached to the Direct Testimony of
William Easton as Exhibits WRE 17A and 17B.

WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-
PRICE LIST AGREEMENTS?

No. QCC was billed at rates higher than those set forth in the agreements.

WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENTS?

understand [

f—

B 1iowever, [ was only able to retrieve invoice information for
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invoices beginning in [ Thus, the relevant timeframe for my current
analysis is the [ -cx:sc Excs NN

PLEASE DESCRIBE ERNEST’S BILLING TO QCC DURING THIS PERIOD
OF TIME?

For invoices dated trom [N & oot billed QCC for
IR for intrastate switched access in Florida. Originating switched access
minutes of use were billed at a rate of $0.02 and terminating switched access minutes of
use were billed at a rate of $0.028 per minute. QCC was separately billed $.000448 or
$0.0055 per 800 database query depending on the relative date of the charges. These
rates are found in section 3.9 of Emest’s Florida price list, a copy of which is attached
to the Direct Testimony of William Easton as Exhibit WRE 19.

WHAT RATE DID THE PREVIOUSLY MENTIONED OFF-PRICE LIST
AGREEMENTS CONTAIN?

The rates included in the |GGG o
|
|
]

The rates inciuded in the [N
WHAT WAS THE FINANCIAL IMPACT TO QCC?
By virtue of billing the higher rates, Emest billed [l more to QCC than it

would have billed to [ for the exact same set of minutes, I found that QCC was
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charged [} percent higher than was ] My calculation is summarized at Exhibit
DAC-9 and DAC-10. Exhibit DAC-9 is a month-by-month summary of the
overcharge, while Exhibit DAC-10 provides a more granular analysis and is divided by
category (8XX database query, originating access, terminating access), by month and
by type of invoice {electronic or manual).
HOW WAS THIS FINANCIAL IMPACT CALCULATED?
For 91 percent of the minutes and dollars, QCC bad received the electronic bill detail
needed to complete the calculation. Thus, 1 simply extracted the minutes from the
switched access invoices and multiplied the minutes by the contract rate to derive the
amount QCC would have been billed bad QCC enjoyed the same discount Ernest was
providing to the preferred IXC. The financial impact, therefore, was calculated by
subtracting the amount QCC would have been billed at the contract rate from the
amount it was actually billed. The electronic invoices also provided me with
information as to what percentage of Emest’s total monthly invoices was comprised of
intrastate switched access charges (including intrastate 800 query charges). In this
instance, that percentage was 68 percent
For the remaining 9 percent of the minutes and dollars included in my analysis, QCC
had access only to the total dollars billed on a particular invoice. For this subset of
invoices, | applied the percentage of intrastate switched access from the electronic
invoices discussed above (i.c., 68 percent) to the total amount of the manual bilis to
derive a reasonable estimate of the intrastate switched access charges on those manusl
invoices. I then applied the previously mentioned [ percent variance cslculated from
the electronic invoice detail to determine the financial impact of this remaining 9

ent.
i REDACTED
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Q. WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS?
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F. Hatcllsc
PLEASE DESCRIBE THE FLATEL, INC. (FLATEL) AGREEMENT AT ISSUE
IN THIS CASE?
Flatel has an off-price list agreement for intrastate switched access with [ in the
state of Florida. A copy of the agreement is attached to the Direct Testimony of
William Easton as Exhibit WRE 20.
WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-
PRICE LIST AGREEMENT?
No. QCC was billed at rates higher than those set forth in the agreement.
WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT?

invoices beginning in NN Fiatc! stopped billing QCC in [N
Thus, the relevant timeframe for my current analysis is the equivalent of [ NN

PLEASE DESCRIBE FLATEL’S BILLING TO QCC DURING THIS PERIOD

for [ for intrastate switched access in Florida. Flatel billed a variety of
switched access elements to reflect the various unique portions of the network utilized,
including:

REDACTED
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- Carrier Common Line;

- End Office Local Switching; and

- 800 Data Base Query
WHAT RATE DID THE PREVIOUSLY MENTIONED OFF-PRICE LIST
AGREEMENT CONTAIN?

The rates included in the agreement with [N
|| ‘
WHAT WAS THE FINANCIAL IMPACT TO QCC?

By vintue of billing the higher rates, Flatel billed [JJlf more to QCC than it

would have billed to [JJJl] for the exact same set of minutes. I found that QCC was

charged [JJ] percent higher than was [l My calculation is summarized at Exhibit

DAC-11 and DAC-12. Exhibit DAC-11 is a month-by-month summary of the

overcharge, while Exhibit DAC-12 provides a more granular analysis and is divided by
category (8XX database query, originating access, terminating access), by month and
by type of invoice (electronic or manual).

HOW WAS THIS FINANCIAL IMPACT CALCULATED?

For 76 percent of the minutes and dollars included in my analysis, QCC had received
the electronic bill detail needed to compliete the calculation. Thus, I simply extracted
the minutes from the switched access invoices and multiplied the minutes by the
contract rate to derive the amount QCC would bave been billed had QCC enjoyed the
same discount as the preferred IXC. The financial impact, therefore, was calculated by
subtracting the amount QCC would have been billed at the contract rate from the
amount it was actually billed. The electronic invoices also provided me with

information as to what percentage of Flatel’s total monthly invoices was comprised of

REDACTED
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intrastate switched access charges (including intrastate 800 query charges). In this
instance, that percentage was 58 percent.
For the remaining 24 percent of the minutes and dollars included in my analysis, QCC
had access only to the total dollars billed on a particular invoice. For this subset of
invoices, I applied the percentage of intrastate switched access from the electronic
invoices discussed above (i.., 58 percent) to the total amount of the manual bills to
derive a reasonable estimate of the intrastate switched access charges on those manual
invoices. I then applied the previously mentioned JJ] percent variance calculated from
the electronic invoice detail to determine the financial impact of this remaining 24
percent.

Q. WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS?

A. Yes.
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PLEASE DESCRIBE THE NAVIGATOR TELECOMMUNICATIONS, LLC
(NAVIGATOR) AGREEMENT AT ISSUE IN THIS CASE?
Navigator has an off-price list agreement for intrastate switched access with AT&T in
the state of Florida. A copy of the agreement is attached to the Direct Testimony of
William Easton as Exbibit WRE 30.
WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-
PRICE LIST AGREEMENTS?
No. QCC was billed at rates higher than those set forth in these agreements.
WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT?
1 understand the agreement with AT&T to have a beginning effective date of July 1,
2001 and to still be in effect as of March 31, 2012. However, 1 was only able to obtain
invoices data beginning in June 2002. Thus, the relevant timeframe for my current
analysis is June 2002 through March 2012. Because Navigator continues to overcharge
QCC, my caleulations will need to be updated at a later point that the Commission
PLEASE DESCRIBE NAVIGATOR'’S BILLING TO QCC DURING THIS
PERIOD OF TIME?
For imvoices dated June 2002 through March 2012, Navigator billed QCC for
I for intrestate switched access in Florida. Navigator billed a variety of
switched access elements to reflect the various unique portions of the network utilized,
including:

- End Office Local Switching;

- Carrier Common Line;
REDACTED
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- Tandem Switching;

- Tandem Switched Transport Termination;

- Tandem Switched Transport Facility; and,

- 800 Data Base Query
The rates for these elements are found in Navigator’s Florida price list, a copy of which
is attached to the Direct Testimony of William Easton as Exhibit WRE 32.
WHAT RATES DID THE NAVIGATOR OFF PRICE LIST AGREEMENT

CONTAIN?
Navigator's agreement with AT&T defined the effective rate as [ G

WHAT WAS THE FINANCIAL IMPACT TO QCC OF THE AT&T
AGREEMENT?

By virtue of billing QCC the higher rates, Navigator billed [} more tc QCC
than it would have billed to AT&T for the exact same set of minutes during the relevant
time frame. I found that QCC was charged [JJ] percent higher than was AT&T. My
calculation is summarized at Exhibits DAC-20 and DAC-21. Exhibit DAC-20 is a
month-by-month summary of the overcharge, while Exhibit DAC-21 provides a more
granular analysis and is divided by category (8XX database query, originating access,
terminating access), by month and by type of invoice (electronic or manual).

HOW WAS THIS FINANCIAL IMPACT CALCULATED?

For 87 percent of the minutes and dollars, QCC had received the electronic bill detail
needed to complete the calculation. For an additional 10 percent of the minutes and
dollars, QCC received paper invoices that supplemented the electronic detail. Thus, I
simply extracted the minutes from the switched access invoices and multiplied the

REDACTED
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minutes by the contract rate to derive the amount QCC would have been billed had

QCC enjoyed the same discount Navigator was providing to AT&T. The financial
impact, therefore, was calculated by subtracting the amount QCC would have been
billed at the contract rate from the amount it was actually billed. The electronic
invoices also provided me with information as to what percentage of Navigator’s total
monthly invoices was comprised of intrastate switched access charges (including
intrastate 800 query charges). In this instance, that percentage was 74 percent.

For the remaining 3 percent of the minutes and dollars included in my analysis, QCC
had access only to the total dollars billed on a particular invoice. For this subset of
invoices, I applied the percentage of intrastate switched access from the electronic
invoices discussed above (i.e., 74 percent) to the total amount of the manual bills to
derive a reasonable estimate of the intrastate switched access charges on those manual
invoices. I then applied the previously mentioned [JJ] percent variance calculated from
the electronic invoice detail to determine the financial impact of this remsining 3
percent.

WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS?

]
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Q WHAT WAS THE FINANCIAL IMPACT TO QEE€ OF THE AT&T
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K. Time Warger Telecom of Florida, LLC

PLEASE DESCRIBE THE TIME WARNER TELECOM (TWT) AGREEMENT
AT ISSUE IN THIS CASE?
TWT has an off-price list agreement for intrastate switched access with AT&T in the
state of Florida. A copy of the agreement is attached to the Direct Testimony of
William Easton as Exhibit WRE 36.
WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-
PRICE LIST AGREEMENT?
No. QCC was billed at rates higher than those set forth in these agreements.
WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT?
1 understand the agreement with AT&T to have a beginning effective date of January 1,
2001 and a termination date (with regard to its treatment of intrastate switched access)
of October [, 2008. However, I was only able to obtain invoice data beginning in
January 2002. Thus, the relevant timeframe for my analysis on the Time Wamer
invoices is January 2002 through October 1, 2008.
PLEASE DESCRIBE TWT’S BILLING TO QCC DURING THIS PERIOD OF
TIME?
For invoices dated from April 2002 through October 2008, TWT billed QCC for
I for intrastate switched access in Florida. TWT billed a variety of switched
access elements to reflect the various umique portions of the network utilized,
including:

- End Office Local Switching;

- Carrier Common Line;

- Tandem Switching;
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- Tandem Switched Transport Termination;

- Tandem Switched Transport Facility;

- Residual Interconnection Charge; and,

- 800 Data Base Query
The rates for these elements are found in section 3.6 of TWT’s Florida price list, 2 copy
of which is attached to the Direct Testimony of William Easton as Exhibit WRE 38.
WHAT RATE DID THE TWT-AT&T AGREEMENT CONTAIN?
TWT's agrecment wits ATaT [
|
N Copics of the rate
schedules are contained within Exhibit WRE 36 (pages 51-71) to the Direct Testimony
of William Easton.
WHAT WAS THE FINANCIAL IMPACT TO QCC OF THE TWT
AGREEMENT?
By virtue of billing QCC the higher rates, TWT billed [l more to QCC than
it would have billed to AT&T for the exact same set of minutes during the relevant time
frame. 1 found that QCC was charged [JJ] percent higher than waz AT&T. My
calculation is summarized at Exhibit DAC-25 and DAC-26. Exhibit DAC-25 is a
month-by-month summary of the overcharge, while Exhibit DAC-26 provides a more
granular analysis and is divided by category (8XX database query, originating access,
terminating access), by month and by type of invoice (electronic or manual).
HOW WAS THIS FINANCIAL IMPACT CALCULATED?
For 95 percent of the minutes and dollars, QCC had received the electronic bill detail

needed (o complete the calculation. Thus, I simply extracted the minutes from the

REDACTED
49



w N

10
11
12
13
14
15
16
17
18
19
20
21
22

23

Docket No. 090538-TP
Direct Testimony of Derek Canfleid
Filed: June 14, 2012

switched access invoices and multiplied the minutes by the contract rate to derive the
amount QCC would have been billed had QCC enjoyed the same discount TWT was
providing to AT&T. The financial impect, therefore, was calculated by subtracting the
amount QCC would have been billed at the contract rate from the amount it was
actually billed.

For the remaining 5 percent of the minutes and dollars included in my analysis, QCC
had access only to the total dollars billed on a particular invoice. Because TWT bills
multiple states per BAN, I was unable to apply the previous method as it would
overstate the portion of dollars attributed to intrastate switched access usage for Florida.
One BAN comprised 93 percent of the charges associated with manual invoices. For
this BAN, I first determined the percentage of the total dollars billed that was attributed
to intrastate switched access usage in Florida for the moaths before and after the
manual invoice. I then calculated the average of these percentages. This average was
then applied to the total dollars billed for the manual invoice to determine the estimated
intrastate switched access amount for the manual invoice. For the remaining 2 percent
of the manual invoices, an intrastate percentage for Florida was created on 2 BAN level
and then applied to the total dollars. Once the aforementioned percentages were
applied to the total amount of the manual bills to derive a reasonable estimate of the
intrastate switched access charges on those manual invoices, I then applied the
previously mentioned JJJ] percent variance calculated from the electronic invoice detail
to determine the financial impact of this remaining S percent.

Q. WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS?

A. No.
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Y. FINANCIAL SUMMARY
1 Q. PLEASE SUMMARIZE YOUR ANALYSIS OF THE CLECS IN THIS

2 COMPLAINT.

3 A. The analysis presented above quite simply applied the discounts provided by the
4 respondent CLECs to their preferred IXC customers to the switched minutes of use
5 billed by the respective CLEC to QCC in the state of Florida. The variance between
6 the amounts billed to QCC and the amounts calculated in the analysis reflects the
7 amount QCC was overcharged during the time snalyzed. As I mentioned above, these
8 calculations will need to be updated and brought current at a later stage of the case.
9 The table below summarizes this analysis.

10 CLEC FROM THROUGH BILLED OVERCHARGE

11

12
13

I D

I

14 I
s I R
IS

16 I
7 B B
MéEl 1272004 1262007 [N N

18 NAVIGATOR e212002 312012« D DS
19 PAETEC 1262002 62202011 [ N
TIME WARNER iiroor 112008 D DR

0 ususe sae0r  eaocoi: (NN EEEEEENNEN
21 wINDSTREAMNUVOX 1712002 3312012 [ R
TOTAL R

(* indicates that the calculations need to be updated to reflect later time periods.)
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Q. DOES THIS CONCLUDE YOUR TESTIMONY?

A. YES, IT DOES.



