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1 I. IDENTIFICATION OF WITNESS 

2 9- PLEASE STATE YOUR N A M E , BUSINESS ADDRESS AND CURRENT 

3 POSITION. 

4 A. My name is Dennis L. Weisman. 1 am employed by Kansas State University as a 

5 ProfessoT of Economics. My business address is Department of Economics, Waters Hall, 

6 Kansas State University, Manhattan, Kansas 66506-4001. 

7 Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND 

8 PROFESSIONAL EXPERIENCE. 

9 A, I received a B.A. in economics and mathematics from the University of Colorado; an 

10 M.A. in economics from the University of Colorado; and a Ph.D. in economics from the 

11 University of Florida with a specialization in industrial organization and economic 

12 regulation. I have testified in numerous regulatory proceedings to the economic and 

13 social impacts of regulatory policies and have served as an advisor to telecommunications 

14 firms, electric power companies and regulatory commissions on economic pricing 

15 principles, the design of incentive regulation plans and competition policies. My primary 

16 research interests arc in strategic behavior and government regulation. I have authored or 

17 co-authored more than 100 articles, books and book chapters. My research has appeared 

18 in the Antitrust Bulletin, Economics Letters, the Journal of Regulatory Economics, the 

19 Yale Journal on Regulation, the Journal of Policy Analysis and Management, and the 

20 Federal Communications Law Journal. My research has also been cited by the U.S. 

21 Supreme Court in Verizon v. FCC,1 both majority and dissenting opinions. I am the co­

22 author of DESIGNING INCENTIVE REGULATION FOR THE 

1 Verizon Communications Inc. v. FCC, 535 U.S. 467 (2002). 

1 
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1 TELECOMMUNICATIONS INDUSTRY, published by the MIT Press and the AEI 

2 Press in 1996, and THE TELECOMMUNICATIONS ACT OF 1996: THE "COSTS" OF 

3 MANAGED COMPETITION, published by Kluwer in 2000. I am also the author of 

4 PRINCIPLES OF REGULATION AND COMPETITION POLICY FOR THE 

5 TELECOMMUNICATIONS INDUSTRY - A GUIDE FOR POLICYMAKERS, 

6 published by The Center for Applied Economics at the University of Kansas School of 

7 Business in 2006. I currently serve as an editor for the Review of Network Economic 

8 and on the editorial boards of the Journal of Regulatory Economics and Information 

9 Economics and Policy. Finally, I am a member of the Board of Academic Advisors for 

10 The Free State Foundation - a Washington D.C. "think tank" that champions free-market 

11 principles in telecommunications and other high-technology industries. 

12 A complete description of my academic and professional background is provided in my 

13 curriculum vitae in Exhibit DLW 1. 

14 Q. H A V E YOU TESTIFIED BEFORE STATE REGULATORY COMMISSIONS? 

15 A. Yes. I have presented testimony before commissions in Arkansas, California, Colorado, 

16 Kansas, Missouri, Oklahoma and Texas. 1 have also submitted testimony or riled 

17 affidavits with the Federal Cornmunications Commission, the Canadian Radio-Television 

18 and Telecommunications Commission, the Alberta Utilities Commission, the Kansas 

19 State Legislature and the United States Court of Appeals for the District of Columbia. As 

20 relevant to this proceeding, I testified before the Colorado Public Utilities Commission in 

21 Docket No. 08F-259T, QCC's parallel complaint proceeding. 

22 

23 
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1 II. PURPOSE, THEMES AND ORGANIZATION OF TESTIMONY 

2 Q. WHAT ISSUE IDENTIFIED IN T H E ORDER ESTABLISHING PROCEDURE 

3 (ORDER NO. PSC-12-0048-PCO-TP) DOES YOUR TESTIMONY ADDRESS? 

4 A . My testimony primarily addresses (in tandem with the testimony of William R. Easton 

5 and Derek Canfield) Issue No. 5 on the Tentative List of Issues - "Has the CLEC 

6 engaged in unreasonable rate discrimination, as alleged in Qwest's First Claim for Relief, 

7 with regard to its provision of intrastate switched access?" 

8 Q. WHAT IS T H E PURPOSE OF YOUR TESTIMONY? 

9 A . The primary purpose of my testimony is to demonstrate the potential economic 

10 distortions resulting from discriminatory pricing of (essential) switched access services in 

11 the state of Florida. A secondary purpose of my testimony is to explain why, in the 

12 absence of a credible basis for differential pricing, the default price for switched access 

13 services should be a uniform price. In other words, as a general rule, all long-distance 

14 carriers should pay the same price for switched access services unless the provider's cost 

15 of providing the service varies between customers. 

16 Q. PLEASE PROVIDE A N OVERVIEW OF T H E K E Y THEMES DEVELOPED IN 

17 YOUR TESTIMONY. 

18 A. First, economic regulation serves as surrogate for market forces when competition for 

19 essential services is infeasible or otherwise non-existent.2' 3 Second, it is important to 

Professor Alfred Kahrt observes mat "the single most widely accepted rule for the governance of the regulated 
industries is regulate mem is sucfa a way as to produce the same results as would be produced by effective 
competition, if it were feasible." Alfred E. Kaon, THE ECONOMICS OF REGULATION: PRINCIPLES AND 
INSTITUTIONS, Vol. I, New York: John Wiley and Sons, 1970, p. 17, 
3 Professor James Boobright observes that "Regulation, then, as I conceive it, is indeed a substitute for competition; 
and it is even a partly imitative substitute.'' James C. Bonbright, PRINCIPLES OF PUBLIC UTILITY RATES, New 
York: Columbia University Press, 1961, p. 107. 

3 
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1 distinguish between differential pricing and discriminatory pricing.4 Third, because 

2 switched access is an essential input to the production of downstream, long-distance 

3 services and is not competitively supplied, economic regulation should serve as a 

4 substitute for such market forces. Fourth, in the absence of a credible basis for 

5 differential pricing of switched access, the Commission should enforce a uniform price 

6 for switched access charged to all long-distance carriers. Fifth, the respondents in this 

7 case have not yet advanced any credible basis for engaging in differential pricing of 

8 switched access services. Sixth, the fact that these "off-list" pricing agreements were 

9 kept secret can undermine competition by precluding an equal opportunity for long-

1Q distance carriers to compete. 

11 III. DIFFERENTIAL PRICING VS. DISCRIMINATORY PRICING 

12 Q. DO Y O U USE THE TERMS "DIFFERENTIAL PRICING" AND 

13 "DISCRIMINATORY PRICING* INTERCHANGEABLY? 

14 A . No. 

15 Q. C A N Y O U DESCRIBE T H E DISTINCTION BETWEEN DIFFERENTIAL 

16 PRICING AND DISCRIMINATORY PRICING? 

17 A. Yes. The term "differential pricing" generally refers to any deviation from a uniform 

18 price. For example, this would occur when one long-distance carrier is charged one price 

19 for switched access, while another long-distance carrier is charged a different price. The 

20 term ''discriminatory pricing" or price discrimination (as it is commonly used in the 

21 economics literature) refers to price differences that cannot be explained by cost 

4 Id., p. 371 (' At times, the cases suggest a distinction similar to that drawn by economists, in deeming 
'discriminatory' any rate differential not based on a cost differential."). 

4 
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1 differences.3 This would occur, for example, i f long-distance carriers were charged 

2 different rates when the costs of serving them are the same, or charged the same rate 

3 when the costs of serving them are different. Hence, discriminatory pricing is a subset of 

4 differential pricing.6 

5 IV. ECONOMIC DISTORTIONS AND INPUT PRICE DISCRIMINATION 

6 Q. HAS THE FEDERAL COMMUNICATIONS COMMISSION (FCC) 

7 DETERMINED THAT CLEC-PROVIDED SWITCHED ACCESS IS NOT A 

8 COMPETITIVE SERVICE? 

9 A . Yes. The FCC has determined that switched access is a bottleneck, service that is not 

10 competitively supplied.7 For example, when it established the regulatory regime to set 

11 the carrier access rates for competitive local exchange carriers (CLECs), the FCC 

12 observed: 

13 Sprint and AT&T persuasively characterize both the terminating and the 

14 originating access markets as consisting of a series of bottleneck 

15 monopolies over access to each individual end user. Thus, once an end 

16 user decides to take service from a particular LEC, that LEC controls an 

17 essential component of the system that provides interexchange calls, and it 

5 See, for example, George J. Stigler, THE THEORY OF PRICE, New York: MacmiUan Publishing, 1966, p. 209. 
(Here, price discrimination is defined as "the sale of two or more similar goods at prices which are in different ratios 
to marginal cost.") 
6 The regulation and economics literature are not always consistent in their usage of these terms. For example, the 
regulation literature sometimes refers to any departure from uniform pricing as discriminatory pricing. See, for 
example, Bonbright supra note 3, chapter XIX. 
7 In the matter of Access Charge Reform; Reform of Access Charges Imposed by Competitive Local Exchange 
Carriers, CC Docket No. 96-262, SEVENTH REPORT AND ORDER AND FURTHER NOTICE OF PROPOSED 
RULEMAKING (April 27. 2001). at % 30. See also ffl 28-29,31-34. 

5 



Docket No, 090538-TP 
Direct Testimony of Dennis L. Weisman 

Filed: June 14,2012 

1 becomes the bottleneck for IXCs wishing to complete calls to, or carry 

2 calls from, that end user.8 (footnote omitted). 

3 The significance of this fact in this particular context is that all providers of switched 

4 long-distance services require switched access as an input to production and have no 

5 economically viable alternative to purchasing these inputs from the LECs, be they 

6 incumbent LECs or competitive LECs.* 

7 Q. HAS T H E F C C H A D THE OPPORTUNITY M O R E R E C E N T L Y TO REAFFIRM 

8 ITS POSITION THAT SWITCHED ACCESS CONSTITUTES A BOTTLENECK 

9 INPUT? 

10 A. Yes. In a recent Amicus Brief, the FCC reaffirmed its previous finmngs in observing that 

11 CLECs have the ability in the market for switched access services to impose "excessive 

12 access charges on DCCs." 

13 This anticompetitive practice was possible because the market for these 

14 services did not allow competition to discipline rates and CLECs thus 

15 enjoyed a monopoly over access charges: in order to originate and 

16 terminate long distance traffic, the IXC has no choice but to use the local 

17 network of the LEC serving the end-user customer.10 

Seventh Report and Order and Further Notice of Proposed Rulcmaking, Access Charge Reform, Reform of Access 
Charges Imposed by Competitive Local Exchange Carriers. CC Docket No. 96-262, FCC 01-146 (rel. April 27, 
2001) at \ 30. 
9 See, for example, Jonathan E. Nuechteriein and Philip J. Weiscr, DIGITAL CROSSROADS: AMERICAN 
TELECOMMUNICATIONS POLICY IN THE INTERNET AGE, Cambridge MA: The MIT Press, 2005, Chapters 
2 and 9. 
w Brief for Amicus Curiae Federal Communications Commission. In the United States Court of Appeals for the 
Third Circuit Nos. 11-2268 (consolidated with 11-2568) & 11-1204 (consolidated with 11-2569) PAETEC 
Communications. Inc., et al., v. MCI Communications Services, Inc. D/B7A Verizon Business Services; Verizon 
Global Networks Inc. Case: 11-2268, Filed 3/14/2012, page 6. 

6 
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1 The FCC further observed that the unique leverage that the CLECs enjoy in the market 

2 for switched access services may allow the CLECs to "distort the long distance 

3 market."" 

4 Q. DOES THE " B O T T L E N E C K " NATURE OF SWITCH ACCESS DEPEND ON 

5 WHETHER T H E PROVIDER OF SWITCHED ACCESS IS A N INCUMBENT 

6 L E C OR A COMPETITIVE LEC? 

7 A. No. In fact, the above quotation from the FCC order is explicitly concerned with CLECs 

8 rather than ILECs. The "bottleneck" characteristic of switched access derives from the 

9 end-user's decision to subscribe to a particular local service provider. The absence of a 

10 competitive choice for the long-distance carrier is not a function of whether mat local 

11 service provider is an ILEC or a CLEC, nor is it a function of the size of the LEC. 

12 Q- IN YOUR VIEW, DOES THE COMMISSION H A V E A PROSPECTIVE R O L E IN 

13 CURTAILING DISCRIMINATORY PRICING OF SWITCHED ACCESS UNDER 

14 THE R E C E N T L Y PASSED FLORIDA DEREGULATION STATUTE? 

15 A. Yes. Competition, fueled by new technologies and accommodating legislation, has 

16 thoroughly transformed the telecommunication marketplace in North America over the 

17 last decade and this has resulted in a paradigmatic shift in regulatory policy.12 The 

'Id. 
2 As Thomas Kuhn observed in his classic treatise: 

Political revolutions are inaugurated by a growing sense, often restricted to a segment of the political 
community, that existing institutions have ceased adequately to meet the problems posed by an 
errvironroent thai they have in part created. ... Their success thcrefoie necessitates the relinqnishment 
of one set of institutions in favor of another... 
Thomas Kuhn, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS, Chicago. University of Chicago Press, 
1962, pp. 92-93. 

7 
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1 Florida Legislature voted last year, wisely in my view,13 to reverse long-standing public 

2 policy as it relates to the interplay between regulation and competition in Florida's 

3 telecommunications markets. In essence, a default reliance on competition to provide the 

4 requisite market discipline has replaced a default reliance on economic regulation to 

5 provide the requisite market discipline. What this means is mat teleoommunications 

6 markets in Florida are now presumptively competitive with no need for regulatory 

7 oversight rather than presumptively non-competitive with need for regulatory oversight. 

8 These observations notwithstanding, the fact that economic regulation is now the 

9 exception rather than the rule does not imply that regulation is unwarranted in all cases 

10 and this is especially true when the failure to exercise the requisite regulatory oversight 

11 can lead to economic distortions and anticompetitive outcomes. For all of the reasons 

12 discussed herein, regulatory oversight to ensure non-discriminatory pricing of switched 

13 access is just such an exception. 

14 Q. IS IT SIGNIFICANT THAT SWITCHED ACCESS IS NOT COMPETITIVELY 

15 PROVISIONED? 

16 A. Yes. It is accepted doctrine that sound competition (regulatory) policy should serve to 

17 protect the integrity of the competitive process rather than serve to favor or disfavor 

18 individual competitors. In order for competition in downstream markets (in the present 

19 case, the long-distance market that uses switched access as a critical input) to be 

20 economic in the sense that it promotes competition on the merits,14 all similarly situated, 

1 3 Glen O. Robinson and Dennis L. Weisman, "Designing Competition Policy for Telecommunications." The 
Review of Network Economies, Vol. 7(4), December 2008, pp. 509-546. 
1 4 The term "compeution on the merits" refers to the basic idea mat the returns mat a firm enjoys should reflect its 
superior efficiency and business acumen in the marketplace vis-a-vis its relatively less proficient rivals. In United 
States v. Aluminum Co. of Am., 148 F.2d 416,430 (2d Cir. 1945), Judge Learned Hand observed that "A single 

8 
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1 downstream competitors must have access to upstream inputs under comparable terms 

2 and conditions. This is the well-known principle of competitive parity. 

3 We have in various forums expounded what we have referred to as the 

4 principles of competitive parity in cases of bottleneck monopoly, the 

5 purpose and effect of which are to ensure that the competition between the 

6 controller of the bottleneck facility—or supplier of the essential input— 

7 and its actual and potential rivals is efficient. That is to say, rules framed 

8 in accordance with those principles should produce a distribution of 

9 responsibility for performing the contested function among the several 

10 rivals on the basis of their respective costs and so minimize the total cost 

11 of supplying the contested service (footnote omitted).15 

12 Q. C A N ECONOMIC DISTORTIONS AND ANTICOMPETITIVE OUTCOMES 

13 RESULT IF THESE PARITY PRINCIPLES A R E VIOLATED? 

14 A. Yes. Should these parity principles be violated, competitors that are less efficient in 

15 producing the downstream components of the service may be unduly favored in a manner 

16 that violates competitive neutrality. Discriminatory pricing that affords selected long-

17 distance carriers discounts for switched access could sacrifice productive efficiency.16 

producer may be the survivor out of a group of active competitors, merely by virtue of bis superior skill, foresight 
and industry." For a more recent discussion of the term "competition on the merits" and its role in differentiating 
between competitive and exclusionary behavior in antitrust enforcement, see Antitrust Modernization Commission, 
Report and Recommendations, Washington D.C. 2007. 
1 5 Alfred E. Kahn and William E. Taylor, "The Pricing of Inputs Sold to Competitors: A Comment," Yale Journal 
on Regulation, Volume 11,1994, p. 227. 
1 6 Productive (technical) efficiency is concerned with production at the lowest possible cost A firm is technically 
efficient if it (i) uses the minimum possible amount of inputs to produce its output; or, equivalency, (it) produces the 
maximum possible amount of output from any given quantity of inputs. 

9 
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1 This is the case because such practices can serve to preclude the least-cost ("most 

2 efficient") provider from being the least-price provider. Price discrimination for 

3 intermediate goods (inputs) is likely to be particularly pernicious in mis regard due to the 

4 risk of efficiency distortions in the downstream market. 

5 This potential for efficiency distortions explains why sound regulatory principles require 

6 that bottleneck inputs, switched access, for example, be priced uniformly to all similarly-

7 situated purchasers of these inputs. That is to say, the default pricing of switched access 

S requires mat a uniform price be levied on each provider absent a factual and credible 

9 basis for departing from this uniform pricing standard. 

10 Q. C A N Y O U PROVIDE A STYLIZED NUMERICAL E X A M P L E OF HOW T H E 

11 LEAST-COST PROVIDER C A N BE HAMPERED IN THE M A R K E T P L A C E ? 

12 A . Yes. Assume that the production of each minute of long-distance telephone service 

13 requires one unit each of switched access, intercity transmission and retelling, the latter 

14 two inputs being self-supplied by the long-distance carrier. Suppose there are two 

15 similarly situated long-distance carriers, Carrier A and Carrier B, with per-unit costs of 

16 intercity transmission of 3 cents and 4 cents, respectively. In addition, both carriers incur 

17 costs of one cent per-nnnute for retailing. Carrier A pays the price-list rate for switched 

18 access of 4 cents per minute while Carrier B is granted a discount on switched access and 

19 hence pays only 1 cent per minute. The incremental cost per long-distance minute is thus 

20 8 cents for Carrier A and 6 cents for Carrier B. These values are shown in Table 1 below. 

21 The potential distortionary effect arises from the fact that Carrier B can set a price 

22 between 6 cents and 8 cents per minute and yet still (profitably) under-price Carrier A in 

23 the market even though Carrier A is the more efficient provider of long-distance 

10 
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telephone service (i.e., Carrier A has a lower unit cost of provisioning intercity 
transmission). The economic harm to Carrier A from discriminatory pricing of switched 
access derives from the appropriation of its "margin on the merits." To see this, observe 
that Carrier A should realize a cost advantage over Carrier B of 1 cent per minute, 
reflecting its superior efficiency in self-supplying intercity transmission (i.e., 40 - 30). 
The discriminatory pricing of switched access, however, confers an artificial cost 
advantage on Carrier B over Carrier A of 2 cents per minute (i.e., 80 - 60). 
It is in this sense that discrimination in the pricing of switched access services can lead to 
an economic distortion because it precludes the least-cost provider from serving as the 
least-price provider. 

T A B L E 1 

Incremental Cost for Long-Diitance Service 

13 CARRIER A CARRIER B 

14 SWITCHED ACCESS 40 10 

15 INTERCITY TRANSMISSION 30 40 

16 RETAILING 10 10 

17 T O T A L 80 60 

A R E T H E S E D I S C R I M I N A T O R Y D I S C O U N T S P R O B L E M A T I C E V E N W H E N 

T H E C A R R I E R S A R E E Q U A L L Y E F F I C I E N T ? 

Yes. As a matter of sound regulatory/competition policy, the pricing of a bottleneck 

input should not work at cross-purposes with competition on the merits. In this particular 

context, this means mat the differential pricing of switched access should not provide one 

11 
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1 or more carriers with an artificial cost advantage.17 This is precisely why regulatory rules 

2 are structured so that all similarly situated carriers pay a uniform price for critical, 

3 bottleneck inputs. 

4 Q . Y O U STATED EARLIER THAT Y O U TESTIFIED IN Q C C ' S P A R A L L E L 

5 COLORADO FUC COMPLAINT CASE. DID T H E COLORADO COMMISSION 

6 M A K E A N Y FINDINGS REGARDING THE BOTTLENECK NATURE OF 

7 SWITCHED ACCESS? 

8 A . Yes. After considering QCC's testimony and briefing, as well as mat of the respondent 

9 CLECs, the Colorado Commission agreed with QCC that switched access is a bottleneck 

10 service.18 At paragraph 73 of its 2011 Order Addressing Exceptions and Motion to 

11 Reopen the Record, the Colorado PUC held as follows. 

12 73. We also agree with the A LI that LEC facilities are a monopoly 

13 bottleneck since there are no alternatives for an DCC to reach a given end 

14 user customer for a long distance call but through the switch of the LEC 

15 that provides the local service to that end user. Indeed, as the ALJ and Dr. 

16 Weisman pointed out, the Federal Communications Commission (FCC) 

17 previously found and determined that switched access is a bottleneck 

18 monopoly service that is not competitively supplied. This is because, once 

19 a given end user decides to take service from a particular LEC, that LEC 

20 controls an essential component of tee system that provides interexchange 

21 calls and it becomes the bottleneck for IXCs wishing to complete calls to, or 

1 7 Note that when the two carriers are equally efficient, the artificial cost advantage conferred upon the "preferred 
carrier" (Carrier B) is precisely equal to the switched access discount of 3^ per minute. 

" QCC v. MCImetro, et ai, Docket No. 08F-259T, Decision No. C l 1-1216 (mailed Nov. 15, 2011} at H57-6T, 72-
73. 
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1 carry calls from, that end user, [footnote omitted] We also agree with Dr. 

2 Weisman that the FCC has not subsequently overturned or modified its 

3 2001 order finding switched access is a bottleneck monopoly service. * * * 

4 Q. DO THE RESPONDENT CLECS IN THIS PROCEEDING DENY THAT 

5 BVTRASTATE SWITCHED ACCESS IS A BOTTLENECK SERVICE? 

6 A. The position of the Respondent CLECs is not altogether clear at this juncture, but at least 

7 some of them appear to deny that switched access is a bottleneck service. For example, 

8 in discovery QCC sought the CLECs* position on whether an IXC has the ability to 

9 choose which local exchange carrier will provide its originating and terminating intrastate 

10 switched access. A number of CLECs take the position that IXCs do have that ability. 

11 For instance, Broadwing responded that an 

12 "IXC makes a business decision on whether and how it will enter markets 

13 based on a number of factors including, but not limited to, access costs. 

14 An IXC also makes a business decision on whether to serve and where it 

15 will serve as a stand-alone IXC or as both an IXC and a CLEC, and in 

16 which markets. An IXC also makes a business decision on whether, 

17 where and how it will explore ways to reduce switched access costs, such 

18 as by use of special access or other arrangements. And, ultimately, the end 

19 user customer chooses the carrier(s) from whom the end user obtains 

20 service." 

21 Q. DO Y O U A G R E E WITH BROADWING? 

22 A. No, I do not. in the end, Broadwing nndennines its own argument by acknowledging that 

23 it is the end user who makes the decision as to which LEC will provide it service, the 

13 
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1 destination of the call and consequently which LEC the IXC must obtain switched access 

2 from. While I acknowledge that there are differences between originating and 

3 terminating switched access, concerns related to the switched access bottleneck are 

4 present in both cases because it is the end user (and not the IXC) that ultimately decides 

5 on the LEC that supplies switched access to the IXC. While an IXC may choose to build 

6 special access facilities to an individual end user, this is only cost-effective when volume 

7 is sufficient to justify the expenditures on such facilities. 

8 Q. SOME CLECS S E E M TO SUGGEST THAT QCC C A N AVOID A PARTICULAR 

9 C L E C S SWITCHED ACCESS BY PURCHASING ALTERNATIVE 

10 TERMINATION SERVICES F R O M THIRD PARTIES." DO Y O U AGREE? 

11 A. No. Unless a special access arrangement is being used to reach the end-user, switched 

12 access charges are being paid, either by the IXC, or in situations where the IXC hands the 

13 call off to an underlying carrier for termination, by the underlying third-party carrier. 

14 The use of a third-party carrier merely changes the party that pays the terminating CLEC 

15 switched access, but in no way avoids the payment of switched access. 

16 V. JUSTIFIABLE DEPARTURES F R O M A UNDTORM PRICE 

17 Q. IN THEORY, C A N DEPARTURES F R O M A UNIFORM PRICE FOR 

18 SWITCHED ACCESS SERVICES B E JUSTIFIED? 

19 A. Yes. As a theoretical matter, sound bases could exist for departing from uniform pricing 

20 for switched access services. For example, such departures from uniform pricing may be 

21 justified where the provider establishes mat the relevant economic cost of provisioning 

22 these inputs (i.e., switched access services) varies between customers (i.e., long-distance 

" See, e.g., Broadwing'* response to QCC Interrogatory No. 3, a copy of which is attached to Mr. Easton*s direct 
testimony as Exhibit WRE 6 A. 
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1 providers) in a manner that would potentially justify differences in the price of these 

2 inputs. I am not aware of any of the respondent CLECs in this docket having 

3 demonstrated (or even endeavored to determine the existence of) any such cost 

4 differentials. 

5 QCC inquired of each respondent CLEC in discovery whether it performed cost or 

6 demand studies in connection with establishing the intrastate switched access rates set 

7 forth in the agreements). To my knowledge, not a single CLEC responded mat it had 

8 performed such a study.20 The CLECs' failure to perform such studies suggests two 

9 conclusions. First, the CLECs have no credible basis to assert that cost differentials exist 

10 that may now be relied upon, retrospectively, as justification for the discounted pricing. 

11 Second, cost differences were not, contemporaneously, the CLECs' rationale for offering 

12 AT&T and Sprint the discounted rates for switched access. In the absence of economic 

13 studies that credibly demonstrate that such differences in price are attributable to 

14 corresponding differences in cost, sound regulatory policy would typically establish a 

15 default of a uniform price so as to preserve competitive neutrality and reduce the 

16 likelihood of the aforementioned efficiency distortions and anticompetitive outcomes in 

17 the downstream market. 

18 Q. HYPOTHETICALLY SPEAKING, IF T H E CLECS HAD PERFORMED COST 

19 STUDIES FOR SWITCHED ACCESS, DO Y O U BELIEVE IT IS L I K E L Y THAT 

20 T H E Y COULD H A V E JUSTIFIED T H E MAGNITUDE OF T H E PRICE 

21 DIFFERENCES A T ISSUE HERE? 

30 See the CLECs' response to QCC Interrogatory Nos. 2(1) and 2(m). See. e.g.. Direct Testimony of William R 
Easton, Exhibits 6B (Broadwing), 34A (PAETEC) and 40 (US LEQ. 
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1 A. No. I believe it would be unlikely that such a pronounced cost difference could exist 

2 given that the service is essentially identical across carriers. In fact, I would go so far as 

3 to say mat that the credibility of any cost study that seemingly justified such a large 

4 difference in price under these conditions would likely be called into question. 

5 Q. H A V E THE CLECS PUT FORTH A N Y OTHER EXPLANATION FOR WHY 

6 T H E Y AGREED TO THE DISCOUNTED SWITCHED ACCESS AGREEMENTS 

7 FOR T H E SELECTED IXCS? 

8 A. Yes. In discovery, QCC asked each of the respondent CLECs to identify and explain 

9 their reasons for offering the preferential rates to the IXCs with which they entered into 

10 switched access agreements. Many of the CLECs responded that they entered into the 

11 agreement to resolve billing disputes with AT&T, which several CLECs described as 

12 having "forced" the CLECs into the agreement21 The CLECs further explained that 

13 because AT&T refused to pay the published rates for switched access, entering into the 

14 agreements (inclusive of the corresponding discounts) was the only cost-effective means 

15 by which to induce AT&T to pay the CLECs for switched access. 

16 Q. DOES THIS EXPLANATION PROVIDE A V A L I D ECONOMIC BASIS FOR 

17 DISCRIMINATING BETWEEN Q C C AND THE IXCS THAT BENEFITED 

18 F R O M T H E SWITCHED ACCESS AGREEMENTS? 

19 A. No. I have no doubt that the CLECs made what they perceived to be a rational 

20 (economic) business decision to grant these discounts rather man run the risk of not being 

21 paid for their services or incurring the cost of litigating the matter. 

21 See, e.g.. Direct Testimony of William Easton, Exhibits WRJE 12, WRE 24A and WRE 24B. 
16 
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1 As a matter of economics, I do not believe that "unwillingness to pay" on the part of 

2 AT&T constitutes a legitimate basis for distinguishing between customers - particularly 

3 for a bottleneck input such as switched access. From a policy perspective, I would think 

4 that the Commission would not look favorably upon the unilateral decision by the CLECs 

5 to redress their grievances in this manner, particularly when the effect of doing so is to 

6 flout state law that explicitly required them to avoid unreasonable rate discrimination. To 

7 the extent CLECs seek to blame the IXCs for their predicament, it would seem that 

8 Commission or other appropriate legal proceedings rather than secret "off-price list" 

9 agreements would have been the appropriate avenue through which to redress their 

10 grievances with the selected LXCs. 

H Q . DO Y O U B E L I E V E T H E EXPLANATION PROFFERED B Y THE CLECS TO 

12 RATIONALIZE T H E PREFERENTIAL TREATMENT FOR CERTAIN LXCS IS 

13 R E L E V A N T TO T H E COMMISSION'S EVALUATION OF THESE 

14 AGREEMENTS? 

15 A. Yes. The CLECs' explanation - that they were essentially forced into entering into these 

16 agreements to avoid costly and protracted dispute resolution processes and to induce 

17 AT&T to pay for switched access - is important in assessing any other "justifications" 

18 the CLECs may later put forth to explain the differential treatment of QCC vis-a-vis the 

19 favored IXCs. It is conceivable that the CLECs will set forth various arguments to 

20 identify supposed differences between QCC and the favored LXCs. Should this occur, the 

21 Commission will be in a better position to determine whether the CLECs (1) have 

22 identified legitimate differences between the favored LXCs and QCC; or (2) are merely 
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1 grasping for any distinction that may provide an ex post justification for the agreements 

2 they entered into with the favored IXCs. 

3 Q. DOES TW T E L E C O M A L L E G E T H A T AT&T'S PURCHASE OF OTHER 

4 SERVICES JUSTD71ED ITS DISPARATE SWITCHED ACCESS RATE 

5 TREATMENT I N FLORIDA? 

6 A. Yes. tw telecom ("TWT") states that its agreement with AT&T discounted intrastate 

7 switched access "in conjunction with a total revenue commitment set form" in mat 

8 agreement. TWT states that "the provisions regarding switched access were dependent 

9 upon all of the other provisions of the AT&T/TWTC Agreement, which also 

10 encompassed purchases of other, non-intrastate service, most notably a revenue 

11 <x>mrnitoient on a "take or pay" basis that required AT&T to pay the difference between 

12 the applicable commitment in any contract year and its actual purchases of eligible 

13 services under the AT&T/TWTC Agreement."22 TWT continues that QCC and AT&T 

14 were not ''similarly situated" in terms of its ability to make a revenue commitment at 

15 similar levels (as AT&T). 2 3 

16 Similarly, PAETEC's 2008 switched access agreement with AT&T conditions AT&T's 

17 receipt of the fixed dollar credits shown in Schedule A of that agreement on AT&T's 

18 purchase of "other services."34 

19 Q. DO Y O U A G R E E WITH TWT THAT QCC AND AT&T WERE NOT 

20 SIMILARLY SITUATED IN TERMS OF THOSE C L E C S ' PROVISION OF 

21 INTRASTATE SWITCHED ACCESS IN FLORIDA? 

2 2 See Mr. Easton's Exhibit WRE 37 (TWT's response to QCC Interrogatory No. 2(b)). 
2 3 Id. (TWT's response to QCC Interrogatory No. 2(i)). 
2 4 See Mr. Easton's Exhibit WRE 33B. 
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1 A. No. In fact, I strongly disagree with TWT's position. Setting aside the legal question 

2 (which I will leave for counsel to brief) of whether it is justifiable to condition a discount 

3 off of bottleneck switched access services on the purchase of unrelated, competitive 

4 services, TWT has not demonstrated a credible economic basis for favoring AT&T in its 

5 pricing of intrastate switched access in Florida. 

6 To the best of my knowledge, TWT has not demonstrated, nor has any economic study of 

7 which I am aware demonstrated, that the cost of providing switched access varies with 

8 the amount of unrelated services (including, I assume, dedicated or special access 

9 services) purchased by an LXC. The absence of such proof does not surprise me. While I 

10 am not a network engineer, it is my understanding that the two types of services 

11 (switched access and special access) are virtually unrelated, except to the extent that an 

12 IXC with large volumes of traffic to a particular calling area or location may find it 

13 economically advantageous to purchase special (dedicated) access as an alternative to 

14 switched access. To my knowledge, a L E C s per-minute cost of providing tandem-routed 

15 switched access is invariant irrespective of which IXC customer is using the service, how 

16 many minutes of use mat LXC (or any IXC) uses in a particular month or what and how 

17 many other unrelated services an IXC happens to purchase from the LEC. 

18 Q. H A S M C I R A I S E D A N Y U N I Q U E THEORY C O N C E R N I N G I T S S E C R E T 

19 A G R E E M E N T W I T H A T & T ? 

20 A Based on MCl's testimony and briefing in the parallel Colorado proceeding and-tts 

21 responses to discovery in this eaae, I understand that MCI takes fee following position. 

22 MCI argues that it entered into a 'Veaiprooal'' discount uaangemcat with AT&T, and that 
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1 QCC woo therefore not "similarly situated" to AT&T because QCC did not offer 

2 tntrnstate awitehod aooeoo at tho t inW 5 

3 Q . DO Y O U A G R E E T H A T T H E B I L A T E R A L , ' ' R E C I P R O C A L * ? N A T U R E OF 

4 T H E A G R E E M E N T S B E T W E E N M C I AND A T & T P R O V I D E D A C R E D I B L E 

5 B A S I S F O R T H E D I S C R I M I N A T O R Y R A T E T R E A T M E N T C O N T A I N E D I N 

6 T H E O F F P R I C E L I S T A G R E E M E N T 7 

7 A. No. Aooording to MCL MCI and AT&T granted one another discounts from atandard 

8 tariff switched aoeeoo ratoo. And, aeaording to MCI, boonuoe QCC oould not oatiofy the 

9 precondition of reoiprooity, QCC woo not and oould not be "similarly mtiiatsdi" MCI'o 

10 syllogism piwupposoa throo owtiool fnotn: (i) that Ac awangomont with AT&T was truly 

11 "reotproaal" in any balanced oonoe; (ii) that reoiprooity alone ia a Buffioient baoia for 

12 Qisorimination} and (hi) that had QCC been offered the name arrangement, it would not 

13 have had mm t» reevaluate the eoonomia viability of offering introstate switched aeeeao 

14 Ao Mr. Eaoton deooribeo in bio direct testimony! the arrangement may not have truly been 

15 "ieoiprooal" and [ B E G I N L A W Y E R S O N L Y C O N F I D E N T I A L ) I M B l ^ M l 

aaaaaBBamna«aB«HaaaH 

• • • • • • • • • • • L H i H H H H I I ^ ^ H H B H i 
• • • • • • • • • • ^ • • • • • • • • • • • • • • H 
WMmWMWmWmWKMWKMlnWmWmWmWmWKm^MWtmWm^mW { E N D L A W Y E R S 

20 O N L Y C O N F I D E N T I A L ! 

21 Even aooepting fe* the sake of argumont that MCTa factual premise is true, this atone 

22 would not bo ouffiaient to substantiate ito oaae that diacrimi nation wan appropriate. MCI 

S See Mr. Barton'sExhibit WRE 37 (MCl's response to QCC fafnogatoiy Noa 2(d)). 
20 
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1 has not danonatratcd, fof example, that it oontomporaneoualy dotaminod that the goat ef 

2 supplying switched aeeooo to AT&T was lower, let alone significantly lowar; than tha 

3 eoat of supplying the same service to QCC and other IXCsi 2 6 Under theoa eonditionO) oo 

4 well as the conditions described by Mr. Bastont the obvioua concern would be that 

5 '^eeiprottty" is simply a means by which to groat a aoorot not discount to AT&T* In any 

6 event, MCI's reliance on "reciprocity" ao a qualifying ooaditioa fog the diooount seems 

7 unfounded as a matter of ooonemio thoory. 

8 Q. H A V E OTHER REGULATORY COMMISSIONS FOUND THAT THESE TYPES 

9 OF RECIPROCAL AGREEMENTS A R E ANTICOMPgEEHVE* 

10 A . Yes. The Minnesota Pnblio Utilities Commission inveotigoted the companion AT&T (as 

11 CLEC) — MCI (as IXC) eff-tariff agreement. In me following passage, me Minnesota-

12 Conuniaaion describes how the twin agreements undermine the oompatipvu prooeos to 

13 tht doU'imoat of ooiisuraersr 

14 Ideally a eempotitive market would roward the moat efficient fiwna. A U 

15 [sic] else being equal, the meat efficient firms would be able to offer lower 

16 prices - attracting customers away from competitors - and the promise of 

17 higher returns » attracting investors away from competitors. I lore AT&T 

18 and MCI provided aeeret subsidies to each other's leng-distanee 

19 opeiations, and net to ether long distance earners. As a result, these 

20 carriers were able to obtain a ooot advantage over nil other long diotanea 

21 earners and report higher profits than i f they had not received the 

g Sea hb. Baotew's BahflHt WRJS 27 (MCI wapo—a to QCC Imnogatory No. 3(1)). 
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1 subsidies. This conduct distorts the markot, haaau competition, aud 

2 ultimately haims ujiisumera.27 

3 The ecneem on the port ef me Miancnota Commisoion io that the actions of AT&T and 

4 MCI served to underiniuu the integrity of the competitive piooosa to the detriment of 

5 consamets.-28' 

6 Q. H A V E T H E C L E C S PRESENTED CREDIBLE EVIDENCE TO SUBSTANTIATE 

7 THE C L A I M THAT DIFFERENCES IN T H E V O L U M E OF SWITCHED 

8 ACCESS SERVICES PROVIDED BY T H E C L E C TO QCC, A T & T AND SPRINT 

9 JUSTIFY DISPARATE R A T E TREATMENT? 

10 A. No. A number of CLECs generally allege that QCC was not similarly situated to the 

11 IXCs favored by the secret switched access agreements because those IXCs obtained 

12 more switched access during the relevant period. For ox ample, in response to discovery, 

13 both Dreaawtng and DeltaCem alleged that volume differences sufficiently distliigutsh 

14 QCC and the preferred IXCs to have permitted then1 price differentiationr2^— 

15 While volume differences can provide a credible basis for price differentiation, they do 

16 not in the context of intrastate switched access. First, it is my understanding mat none of 

17 the agreements at issue in this case contain volume requirements. In other words, the 

— fa-thc Matter ef the- Complaint of the Minnesota Dupaifcueiit ef Oemmeree fei Conuuiaaion Ach>m Against 
AT&T Regarding Negotiated Contracts for Switched Access Bervieea, DOCKBT NO. I* 442, 5708, 8340, S82e~, 
S02S, 5<>43,443, S3gJ, §669, 4ewl/C-04.235, Minnesota Public Utililies Oeiiiauasian, 200? Atom. PUC bEJB8-t46 
October 26,3007, IssuceVpag* Wr 
21 jy* 

TTTT 

- See Mr. Easton's Exhibit WRE 6A (Breadwiag's respense *e QCC Interrogatory We. 2ji)) C'Pwadwing bcKovet 
Mat hi Florida, Qwest pays Broadwing'g tariffoaVliatad rate, weieh is the same rete paid by earners tot de net have 
the same eoUeebeti ef aervieost arcaitecRmu eiiaugeuaeim, call vehuwea end types, and whaic applicable, the ability 
te pre vide rseipreeal services, as the OHBUOS entering iate we [subject] agreements. Tuitkit, curtain agittiuents 
were enaaied into in statement ef unique disputes between the parties."). See else Mr. Easton's Exhibit WUC 15 
(DeHnOom's respense te QCC Interrogatory Nos. 3(b) and 2(0). 
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1 preferred IXC received the stated discount regardless of whether it purchased 10 minutes 

2 or 10,000,000 minutes of switched access from the CLEC. Clearly, it was not volume 

3 levels that motivated the CLECs to enter into these secret agreements. 

4 Further, and more importantly, the CLECs have not demonstrated (nor am I aware of any 

5 study demonstrating) that a C L E C s cost of providing intrastate switched access in 

6 Florida varies depending upon the volume of minutes provided to any particular LXC. As 

7 such, "volume" is art irrelevant factor. In the parallel Colorado proceeding, the 

8 Commission rejected the identical argument posed by the CLECs. In Decision No, C U -

9 1216, the Commission stated. 

10 75. We agree with the ALJ that QCC effectively rebutted any 

11 claim that differences in size or traffic volumes justified price 

12 differentiation, in this particular case. This is because the cost of 

13 providing switched access does not depend on the traffic volume, or which 

14 LXC is utilizing mat service. Further, the functionality, service elements, 

15 and the facilities over which the respondent CLECs provided switched 

16 access were identical in this case, regardless of whether a CLEC serviced 

17 QCC or one of the other IXCs. It is true the costs of providing some 

18 services can vary by volume, especially if dedicated facilities are 

19 involved; however, these circumstances are not present here. Further, we 

20 find persuasive QCC's argument that none of the unfiled off-tariff 

21 agreements ties the discount to the LXC to the purchase of specific 

22 volumes of switched access service. To the contrary, all of the unfiled 

23 agreements at issue in the instant proceeding grant the discount in 
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1 unlimited fashion, regardless of how much switched access a favored IXC 

2 purchases. This alone is fatal to the claim that differences in size or traffic 

3 volumes justifies price discrimination in this case. * * * 

4 VI. CONCLUSION AND RECOMMENDATIONS 

5 Q. DO Y O U H A V E A N Y CONCLUSIONS AND RECOMMENDATIONS FOR THE 

6 COMMISSION'S CONSIDERATION? 

7 A. Yes. Throughout my professional career, in both my published works and expert 

8 testimony, I have argued consistently and unwaveringly for the need for regulation to 

9 defer to market forces when the latter could provide the requisite competitive discipline.30 

10 In the special case of switched access services, those market forces are clearly not 

11 present, even when those services are provided by CLECs. As a result, the Commission 

12 must intervene to provide the necessary oversight and serve as the surrogate for such 

13 market forces in the provision of switched access services to ensure the development of 

14 fair and effective competition and prevent anticompetitive behavior. 

15 From an economic perspective, credible bases for differential pricing—cost differences, 

16 for example—may exist, at least in theory. To date, however, no credible basis for 

17 differential pricing has yet been advanced by the opposing parties in this case. Absent a 

18 credible basis for differential pricing for switched access services, I would respectfully 

19 recommend that the Commission find that any such differential pricing is inconsistent 

20 with the principles of competitive neutrality. That is to say, absent a credible basis (both 

21 economic and legal) for differential pricing of switched access services, the Commission 

3 0 Dennis L Weisman, "A 'Principled' Approach to the Design of Telecommunications Policy." Journal of 
Competitor! Law A. Economics, Vol. 6(4), December 2010, pp. 927-956; and Glen O. Robinson and Dennis L. 
Weisman, "Designing Competition Policy Tor Telecommunications.'' The Review of Network Economics, Vol. 7(4), 
December 2008, pp. 509-546. 
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should determine that the default price should have been and continue to be a uniform 
price—each long-distance carrier pays the same price for switched access services. 
Q. DOES THAT CONCLUDE YOUR TESTIMONY? 
Yes, it does. 
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I* ILLwiÊf i JUKIOA'f-Id^N OP IrVAi iVESS»^M»»<^w^^*»»^»#«»w#^«««»«,»«^^,<»«*^^»>>»«^»<<w,,»»» 1 

O . P U R P O S E A N D S U M M A R Y O F M A I N P O I N T S 1 

E H . P O I N T - B Y - P O I N T R E B U T T A L O F O P P O S I N G W I T N E S S E S 2 

A M * . W O O D 2 

B . MIL-REVMOLPC 20 
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1 I. IDENTIFICATION OF WITNESS 

2 Q. PLEASE STATE YOUR N A M E , CURRENT POSITION AND BUSINESS 

3 ADDRESS. 

4 A. My name is Dennis L . Weisman. I am employed by Kansas State University as a 

5 Professor of Economics. My business address is Department of Economics, Waters 

6 Hall, Kansas State University, Manhattan, Kansas 66506-4001. 

7 Q. ARE Y O U THE SAME DENNIS L . WEISMAN THAT FILED DIRECT 

8 TESTIMONY IN THIS CASE? 

9 A. Yes. 

10 n. PURPOSE AND SUMMARY OF M A I N POINTS 

11 Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 

12 A. The purpose of my rebuttal testimony is to respond to the direct testimony of Mr. 

13 Wood and Mr. Reynolds (hereafter, "opposing witnesses"). In crafting these 

14 responses, I rely upon sound economic and public policy principles that are firmly 

15 grounded in the economics and regulation literature. 

16 Q. PLEASE SUMMARIZE THE MAIN POINTS DEVELOPED IN YOUR 

17 REBUTTAL TESTIMONY. 

18 A The main points developed in my rebuttal testimony are as follows. 

19 " There is an important distinction between rate differences and rate 

20 discrimination. The latter is defined as rate differences mat cannot be explained by cost 

21 differences. 

22 • Preventing unreasonable rate discrimination is not synonymous with rate 

23 regulation. The Cornmission should intervene in wholesale telecommunications markets 

24 to prevent unreasonable rate discrimination when the failure to do so could result in 

25 market distortions and anticompetitive outcomes. 
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1 • Two interchange carriers (LXCs) that are "different" in certain respects are 

2 presumptively similarly situated i f there is no difference in the cost of supplying 

3 switched access to them. 

4 • Distinctions between IXCs, including revenue commitments and reciprocal 

5 serving arrangements, that do not result in differences in the cost of supplying switched 

6 access are "distinctions without a difference." 

7 • Switched access is a bottleneck input because the LXCs cannot generally 

8 choose the CLEC from which they must purchase switched access.1 The implication is 

9 mat the IXC is captive to the CLEC mat has been chosen by the end-user customer and 

10 is therefore not able to avoid unreasonable rate discrimination. 

11 • Simply forcing the favored IXCs to disgorge their undercharges or discounts 

12 for switched access would not be an adequate remedy. The Commission should craft a 

13 remedy that restores competitive parity, both prospectively and retrospectively. 

14 in. POINT-BY-POINT REBUTTAL OF OPPOSING WITNESSES 

15 A. Mr. Wood 

16 Q. DOES MR. WOOD C L A I M THAT QCC SEEKS TO H A V E T H E 

17 COMMISSION REGULATE CLEC-PROVIDED SWITCHED ACCESS? 

18 A Yes. Mr. Wood states mat "As I understand the Complaint, Qwest is effectively asking 

19 the Commission to treat CLEC-provided switched access as a regulated service and to 

20 determine a rate (or set of rates) for switched access that should have been charged to 

21 Qwest..."2 

1 As I previously observed, "While 1 acknowledge that there an differences between originating and terminating 
switched access, concerns related to the switched access bottleneck are present in both cases because it is the end 
user (and not the CCC) that ultimately decides on the LEC that supplies switched access to die IXC." Weisman 
Direct Testimony, p. 14. 
2 Wood Direct Testimony, pp. 3-4. 
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1 Q . H A S M R . W O O D A C C U R A T E L Y C H A R A C T E R I Z E D Q C C S P O S I T I O N 

2 T H A T T H E C O M M I S S I O N S H O U L D R E G U L A T E C L E C - P R O V T D E D 

3 S W I T C H E D A C C E S S ? 

4 A No. QCC fully recognizes that the rates for CLEC-provided switched access have not 

5 been set by this Commission. There is an important distinction, however, between 

6 setting and approving these rates, which the Commission does not do, and preventing 

7 unreasonable rate discrirrnruttion and anticompetitive conduct, which I understand the 

8 Commission is empowered and mandated to do. For example, the issue is not whether 

9 the price list rate that QCC is charged for switched access is 1 cent or 6 cents per 

10 minute. Rather, the issue is QCC being charged a rate of 6 cents per minute when 

11 other similarly-situated IXCs are being charged a rate of 1 cent per minute. Hence, the 

12 concern is unreasonable rate discrimination rather than rate regulation per se. 

13 Q . D O E S M R . W O O D C L A I M T H A T Q C C S P O S I T I O N I S T H A T R A T E 

14 D I F F E R E N C E S A R E S Y N O N Y M O U S W I T H R A T E D I S C R I M I N A T I O N ? 

15 A Yes. To be precise, Mr. Wood states that "Qwest appears to argue for 'per se' 

16 discrimination - an idea that a rate is discriminatory simply because it is different"3 

17 Q . H A S M R . W O O D A C C U R A T E L Y C H A R A C T E R I Z E D Q W E S T ' S P O S I T I O N ? 

18 A. No. As I stated in my direct testimony, there is an important distinction between rate 

19 differences and rate discrimination4 Rate differences that merely reflect cost 

20 differences do not constitute rate discrimination. Rate discrirnination refers to price 

21 differences that cannot be explained by cost differences. In terms of this proceeding, 

22 the CLECs claim that QCC is not similarly situated to the IXCs that received more 

23 favorable rate treatment. The issue, however, is not whether QCC is different from the 

3M.,p.22. 
4 Weisman Direct Testimony, Section III. 
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1 IXCs that received more favorable rate treatment, but rather whether the differences 

2 between the IXCs (as no two firms will ever be precisely identical in every sense), such 

3 as they are, lead to differences in costs for the CLECs that fully explain the differences 

4 in rates. In the absence of such a credible demonstration of cost differences, these rate 

5 differences presumptively amount to unreasonable rate discrimination. 

6 Q. DOES M R WOOD CONTENT) THAT COST DIFFERENCES FOR SWITCHED 

7 ACCESS F U L L Y EXPLAIN THE RATE DIFFERENCES FOR SWITCHED 

8 ACCESS? 

9 A. No. Mr. Wood claims that "Qwest ignores the fact that this industry is filled with rates 

10 that would meet its definition of discrirnmatory."5 He cites two specific examples in 

11 support of his argument His first example is differential pricing for residence and 

12 business local exchange services. Mr. Wood's second example is the initial pricing 

13 structure for ILEC switched access services that provided for different switched access 

14 rates for dominant and non-dominant DCCs. 

15 Q. DO Y O U BELIEVE THESE TWO EXAMPLES A R E APT IN ATTEMPTING 

16 TO JUSTIFY DISCRIMINATORY PRICING OF SWITCHED ACCESS? 

17 A. No. The first and most important observation to make is mat in putting forth these 

18 examples Mr. Wood is effectively confirming that the differential rate structure for 

19 CLEC-provided switched access constitutes rate discrimination rather than mere rate 

20 differences that are explained by cost differences. 

21 Mr. Wood's first example, that of different rates for business and residential customers, 

22 is inapt on two grounds. First, it is an example of retail price discrimination rather 

23 

5 Wood Direct Testimony, pp. 22-23. 
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1 than wholesale or input price discrmiinatioiL6 Second, the "value-of-service" pricing 

2 structure that explains this price discrimination arose in the pre^xmmetitive era and 

3 hence was the product of regulatory fiat.7 These types of discrirninatory pricing 

4 structures are unlikely to be sustainable under increasingly competitive market 

5 conditions. 

6 Mr. Wood's second example, that of charging different switched access rates for 

7 dominant and non-4ominant IXCs, is also inapt on two grounds. First, when 

S competition was first introduced in the long-distance marketplace, it was technically 

9 infeasible for the local exchange carriers to provide non-dominant IXCs with the same 

10 quality of switched access as mat provided the dominant DCC, AT&T. 8 Hence, the rate 

11 differential was designed, in part, to compensate the nonwtominant DCCs for this 

12 inferior quality of switched access. Second, the FCC was concerned that the 

13 continuation of this discriminatory rate structure for switched access would lead to 

14 economic distortions and anticompetitive outcomes.9 The following passage from an 

15 article authored by FCC officials is instructive in understanding the specific nature of 

16 the problem. 

17 

18 

* As I previously observed, "Price discrimination for intermediate goods (inputs) is likely to be particularly pernicious 
in this regard due to die risk of efficiency distortions in the downstream marks*." Weisman Direct Testimony, p. 10. 
7 Peter Temie, THE FALL OF THE BELL SYSTEM. New York: Cambridge University Press. 1987, pp. 33-34. See also 
Alfred E. Kahn and William B. Shew, "Current Issues in Telecommunications Regulation: Pricing," Yale Journal on 
Regulation, Vol. A, 1997, pp. 194-199. 
* The Bell System was >Wig~«< and engineered as an integrated network serving one long-distance provider, AT&T 
Long Lines. Hence, when competition first surfaced in the long-distance market, a patchwork of network corrections 
was required to provide other common carriers with access to end-user customers. Indeed, as the FCC observed, 
''Because in the short run the superior quality aeeeas received by AT ft T could be provided to only one carrier, we 
imposed a charge upon A T & T and its mterexchange partners that would reflect an estimate of premium value, catted 
the premium access charge.'' Federal Communications Commission, FCC 86-504, m the Matter of Exchange Network 
Facilities for Interstate Access, CC Docket No. 78-371, Memorandum Opinion ami Order, Released November 14, 
1986,126. See also Gerald W. Brock, Ta«x»IMUNi^ 
Press: Cambridge MA, 1994, pp. 139-141. 
* Federal Communications Omtrmaskm, FCC 86-504. In the Matter of Exchange Network Fecjb'tiej for Interstate 
Access, CC Docket No. 78-371, Memorandum Opinion and Order, Released November 14,1986, fl 57-62. 

5 



Docket No. 090538-TP 
Rebuttal Testimony of Dennis L. Weisman 

Filed: August 9,2012 

1 It can be argued, for instance, that some of the Corarnission's regulatory 

2 actions in the interexchange market that were designed to promote 

3 competition during transition, such as highly discounted access pricing 

4 for OCCs [Other Common Carriers] and restrictions on competitive 

5 pricing responses by AT&T, in fact have encouraged entry by 

6 uneconomic providers and uneconomic construction of excess capacity, 

7 If mis is true, the gradualist approach to deregulation of interexchange 

8 markets will have resulted in substantial, unnecessary costs for society 

9 that never would have been incurred in a truly competitive marketplace. 

10 Moreover, this approach will have directly increased consumer costs by 

11 requiring regulated firms to charge higher prices to protect cxmrpetitors 

12 during the transition.10 

13 The bottom line is that the rate discrinrmation that Mr. Wood dismisses as standard 

14 industry practice represents the very type of unreasonable rate discrimination that this 

15 Commission's policies should seek to prevent 

16 Q . D O E S M R . W O O D C O N T E N D T H A T T H E 1996 T E L E C O M M U N I C A T I O N S 

17 A C T E X P L I C I T L Y P R O V I D E S F O R T H E T Y P E O F R A T E 

18 D I S C R I M I N A T I O N A T I S S U E I N T H I S P R O C E E D I N G ? 

19 A. Yes. In support of his contention, Mr. Wood states that "The 1996 Federal 

20 Tdecommunications Act explicitly created different and discriminatory pricing for the 

21 exchange of local versus interexchange traffic among carriers, even when the services 

22 were technically equivalent"11 

1 0 Made S. Fowler, Albert Halprin, and James D. ScUicbting. "'Back To The Future': A Model For 
Telecomxmmicabons," Federal Communication!! Law Journal, VoL 38(2), 19*6, pp. 193-194. [At the time this 
article was written, the authors were, respectively Chairman, Chief, Common Carrier Bureau, aad Special 
Counsel, Common Carrier Bureau. Federal Communications Commission.] 
1 1 Wood Direct Testimony, p. 23. 
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1 Q . D O E S M R . W O O D ' S I N V O C A T I O N O F T H E 1996 

2 T E L E C O M M U N I C A T I O N S A C T R A T I O N A L I Z E T H E R A T E 

3 D I S C R I M I N A T I O N A T I S S U E I N T H I S P R O C E E D I N G ? 

4 A . No. Mr. Wood cites an example in which different types of telex»rnmunicatioris traffic 

5 are subject to different rate treatment when the exists of providing the various services 

6 in question are presumptively the same. However, this proceeding is concerned with 

7 different IXCs being subject to disparate rate treatment when the costs of providing 

8 switched access are presumptively the same. Hence, in Mr. Wood's example there is 

9 discrmunation across different traffic types, but not across different carriers, m 

10 contrast, the issue in this proceeding involves discrimination across carriers mat 

11 provide the same type of traffic, presumptively unreasonable discrimination, and 

12 therefore gives rise to market distortions and anticompetitive outcomes. Hence, once 

13 again Mr. Wood's example is inapt for the purposes of the Commission's evaluation of 

14 the issues in mis proceeding. 

15 Q . D O E S M R . W O O D A T T E M P T T O E X P L A I N T H E R A T E D I F F E R E N C E S 

16 B E T W E E N Q C C AND T H E F A V O R E D C A R R I E R S ? 

17 A. Yes. Mr. Wood's argument is essentially that QCC is not similarly situated to the 

18 IXCs that were charged lower rates for switched access.12 He further points out that 

19 "§ 364.10(1) prohibits only 'undue or unreasonable preference' and undue or 

20 unreasonable prejudice.'"13 He therefore implies that the rate discrimination at issue in 

21 this proceeding does not constitute unreasonable or undue rate discrimination. 

22 Q . D O Y O U C O N C U R W I T H M R W O O D ' S R E A S O N I N G ? 

23 A. No. I am not an attorney, so I will defer to counsel to brief the legal interpretation of 

24 this particular passage from the statute and limit my discussion and analysis to the 

, J Id., pp. 23-26 
" Id., p. 25. 
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1 relevant economic issues. It is my understanding mat the Cornmission has a duty to 

2 intervene in Florida's telecommunication markets when the failure to do so can lead to 

3 market distortions and anticompetitive outcomes. Mr. Wood's counsel to the 

4 Commission is two-fold. First, he opines that rate discrirnination is standard practice in 

5 the telecommunications industry and hence there is no sound rationale for the 

6 Commission to intervene in the switched access market. Second, because Mr. Wood 

7 believes QCC is not like the other IXCs that received favorable rate treatment, any 

8 such rate discrirrunation fails to constitute undue preference or prejudice. 

9 Q . H O W D O Y O U R E S P O N D T O M R W O O D ' S F I R S T A R G U M E N T T H A T 

10 R A T E D I S C R I M I N A T I O N I S S T A N D A R D P R A C T I C E I N T H E 

11 T E L E C O M M U N I C A T I O N S I N D U S T R Y ? 

12 A. Mr. Wood appears to ignore the critical distinction between retail rate discrimination 

13 and wholesale (input) rate discrunination, particularly as it relates to a bottleneck 

14 service such as switched access. Furthermore, the fact mat rate discrimination is 

15 common in the telecommumcations industry does not imply that such practices do not 

16 give rise to market distortions and anticompetitive outcomes under certain conditions. 

17 As I explained at length in my direct testimony, switched access is one of those 

18 exceptions that requires regulatory intervention to prevent unreasonable rate 

19 disxaimination.14 Contrary to Mr. Wood's suggestions, the conduct of other providers 

20 in other contexts does not irnmunize Mr. Wood's clients from their duty to avoid undue 

21 rate discrirrunation. Neither does it offset or mitigate the anticompetitive effects on 

22 QCC of the CLECs' discriminatory switched access pricing. 

23 

24 

1 4 Weisman Direct Testimony, § IV. 
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1 Q. C A N Y O U ELABORATE AS TO W H Y PRICE DISCRIMINATION C A N B E 

2 PROBLEMATIC UNDER CERTAIN CONDITIONS? 

3 A. Yes. It is important to differentiate clearly between price discrirnination in input 

4 (generally wholesale) markets and price mscnmination in output (generally retail) 

5 markets. With respect to retail markets, the economics literature recognizes mat price 

6 discrmiinanon can be welfare^ 

7 the market relative to a uniform price.15 There is a general consensus that price 

8 discrimination is increasingly common in retail markets, that competition may actually 

9 force firms to adopt discriminatory pricing schemes, and that it is presumptively 

10 welfare-enhancing.16 This proceeding, however, involves rate discrirnination in input 

11 markets, as switched access is a wholesale service provided by one carrier to another 

12 carrier. 

13 Q. DO THE SAME ARGUMENTS THAT A R E G E N E R A L L Y SUPPORTIVE OF 

14 PRICE DISCRIMINATION IN RETAIL M A R K E T S C A R R Y OVER TO T H E 

15 CASE OF INPUT MARKETS? 

16 A. No. The general policy advisability of allowing price discrimination in retail markets 

17 does not carry over to wholesale or input markets. The welfare implications of input 

18 price discrimination are mixed, but the prevailing view in the literature is that it can 

19 often be welfare drminishing.17 The problem arises from the fact that the input supplier 

20 has an incentive to charge the relatively efficient provider a higher price for the input 

21 and the relatively inefficient provider a lower price for the input, all things being equal. 

22 The net effect of this price discrimination is to decrease the output of the efficient 

1 3 See, for example, Jean Tirole, INDUSTRIAL ORGANIZATION, Cambridge MA: The MIT Press, 1988, pp. 137-140. 
" ANTnrtusT MODERNIZATION COMMISSION, REPORT AND RECOMMENDATIONS, Washington D.C. 2007, Section 3. 
1 7 See, for example, Michael Katz, "The Welfare Effects of Third-Degree Price Discrimination in Intermediate 
Good Markets," The American Economic Review, Vol. 77(1), March 1987. pp. 154-167; and Patrick Degraba, Input 
Market Price Discrimination and the Choice of Technology," The American Economic Review, VoL 80(5), 
December 1990, pp. 1246-1253. 
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1 provider, increase the output of the inefficient provider and thereby raise the total 

2 resource costs borne by society in producing any given level of output. These are 

3 basically the same type of market distortions that I discussed in my direct testimony.1* 

4 Q . D O E S T H I S O B S E R V A T I O N H A V E A N Y I M P L I C A T I O N S F O R THE 

5 C O M M I S S I O N ' S P O L I C Y O N I N P U T P R I C E D I S C R I M I N A T I O N A S 

6 C O M P A R E D T O R E T A I L P R I C E D I S C R I M I N A T I O N ? 

7 A. Yes. What this suggests is that, in contrast to retail price discrimination, there can be 

8 no reasonable presumption that input price discrhnination is welfare-enhancing. This 

9 is important for regulatory policy because it suggests that in retail telerorrrmimications 

10 markets the presumption should be in favor of penmtting price discrimination, but any 

11 such presumption should be reversed in the case of input markets.19 That is to say, 

12 input price disairrunation (particularly for a service such as switched access) should be 

13 deemed presumptively wdfare-dimrnishing absent credible evidence to the contrary. 

14 From an economic perspective, regulators and policymakers designing competition 

15 policy should strive to prohibit particular business practices when they are welfare-

16 diminfariing and should permit business practices when they are welfare-enhancing. 

17 The objective would be to set the policy guideline so as to minimize the expected 

18 social cost of error. Hence, i f input price discrimination is more often welfare-

19 diminishing than welfare-enhancing, it is advisable to establish a default policy mat 

20 prohibits input price discrimination absent credible information to suggest that 

21 departures from tins policy are warranted. 

22 

" Weisman Direct Testimony, pp. 8-13. 
1 9 For a discussion of these types of trade-offs in the telecommunications industry, see Dennis I~ Weisman, "A 
"Principled' Approach to die Design of Telecommumcaticms Policy." Journal ofCompetmon Law ct Economics, 
VoL 6(4), December 2010, pp. 927-956. 
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1 Q . DOES M R . W O O D A S S E R T THAT SWITCHED A C C E S S I S N O T A 

2 M O N O P O L Y B O T T L E N E C K ? 

3 A. Mr. Wood does not directly assert that switched access is not a monopoly bottleneck, 

4 but he does intimate i t He states in a footnote that "IXCs are not required to use the 

5 network facilities of unaffHiated LECs to complete calls, and often do not do so."2 01 

6 have addressed the matter of switched access being a monopoly bottleneck and 

7 therefore not a competitive service in my direct testimony.21 I will not repeat all of 

8 those arguments here, but I would make two observations. 

9 First, despite the fact that tdeconimurucations markets are becoming increasingly 

10 competitive, a fact recognized by the recently passed Florida legislation, this does not 

11 mean mat all sectors of the industry are experiencing the same level of competitive 

12 intensity. It is paradoxical perhaps, but the problem of the switched access monopoly 

13 bottleneck is not one that is remedied by competition, it is in fact one that is created by 

14 competition. To wit, in the pre-competitive era of the former Bell System, there was 

15 essentially a single vertically-integrated provider of local and local-distance 

16 tdecommurricarions and, of course, there is no economic incentive for a firm to 

17 leverage its market power against itself. 

18 Second, that the local exchange market is competitive means mat grid-user customers 

19 can choose from a number of different providers for their local exchange telephone 

20 service. Once the end-user customer enters into an agreement with a particular CLEC, 

21 that CLEC enjoys a monopoly bottleneck that can be leveraged to charge differential 

22 switched access rates to IXCs. The CLECs are effectively gatekeepers mat control the 

23 rights of passage and the fees for doing so. Furthermore, because the choice of CLEC 

M Wood Direct Testimony, p. 8, note 3. 
J 1 See, in particular, Weisman Direct Testimony, pp. 5-9,12-14. In addition, unless a special access arrangement 
is being used to reach the end-user, an option that is cost-effective only when volume is sufficient to justify the 
expenditures on such facilities, switched access charges are being paid, either by the IXC, or in situations where 
the DCC hands the call off to an underfying carrier for termination, by the underiying third-party carrier, 

11 
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1 is made by the end-user customer, whereas switched access charges are paid by the 

2 there is no market mechanism 

3 the market for long distance calls works. The following passage in instructive on this 

4 point 

5 Because the terrninating carrier controls the only line and local switch 

6 cxmnecting the called party to the network, that carrier has strong 

7 incentives to extract as high a payment as possible from the calling 

8 party's carrier. Competition at the retail level has not diminished the 

9 terminating access monopoly of the carrier selected by the called party. 

10 As a result ... regulators must ensure that terminating rates are cost-

11 based, and the need for regulation continues indefinitely.22 

12 Hence, once the TXC opts to provide long-distance service, it has no choice but to 

13 originatc/tenninate the long-distance call over the CLEC facilities chosen by the end-

14 user customer.23 Commission oversight is required under these conditions to serve as a 

15 surrogate for competition and thereby prevent market distortions and anticompetitive 

16 outcomes.24 

17 

18 

19 

7 2 Glen O. Robinson and Thomas B. Nacbbar, COMMUNICATIONS REGULATION, St. Paul MN: Thompson-
West, 2008, pp. 527-28. 
2 3 As the FCC has recognized, this problem is further exacerbated by rate averaging reâ iirerncnts. 

Second, AW Commission has interpreted Section 254(g) to require LXCs geographically to 
avenge their rates and thereby to spread die cost of bom originating and terminating access 
overall of their end users. Consequently, LXCs have bale or no ability to create tricentrves for 
their customers to choose CLECs with low access charges. Since the LXCs are effectively 
unable either to pass through access charges to their end users or to create other incentives for 
end users to choose LECs with low access rates, the party causing the costs - the end user that 
chooses the high-priced LEC - has no incenUve to minimize costs, (footnote omitted) 

Seventh Report and Order end Further Notice of Proposed Rulemaking, Access Charge Reform, Reform of Access 
Charges Imposed by Competitive Local Exchange Carriers, CC Docket No. 96-262, FCC 01-146 (rel. April 27, 
2Q01)at13l. 
2 4 Weisman Direct Testimony, p. 3 and notes 2 and 3. 
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1 Q . H O W B O Y O U R E S P O N D T O M R W O O D ' S S E C O N D A R G U M E N T T H A T 

2 Q C C I S N O T S I M I L A R T O T H E O T H E R D C C S T H A T W E R E T H E 

3 B E N E F I C I A R I E S O F F A V O R A B L E R A T E T R E A T M E N T ? 

4 A Mr. Wood reflexively invokes die "not similarly-situated" criterion to justify discounts 

5 to the favored DCCs that were not offered to QCC. The fact that there may be 

6 differences between the favored DCCs and QCC is a necessary, but not a sufficient, 

7 condition for rationalizing the differences in rate treatment. What is more, the 

8 Commission should be aware that distinctions without a difference do not establish mat 

9 QCC and die preferred DCCs were not and are not similarly situated in the context of 

10 the CLECs' provision of intrastate switched access in Florida. 

11 Q . D I D C L E C S A L S O R A I S E I R R E L E V A N T D I S T I N C T I O N S I N T H E 

12 P A R A L L E L C O L O R A D O P R O C E E D I N G ? 

13 A. Yes. In the Colorado proceeding, the CLECs raised a laundry list of alleged 

14 differences between the favored DCCs and QCC in an attempt to establish that QCC 

15 was not similarly situated, and thus was not subjected to unlawful conduct And yet, 

16 the differences between the DCCs raised by the CLECs were not sufficient to establish 

17 that the DCCs are not similarly situated Indeed, as the Administrative Law Judge 

18 (ALT) in the Colorado proceeding observed. 

19 Without regard to implementation, the thrust of MCImetro's second 

20 theory is that QCC was not similarly situated to AT&T because QCC 

21 could not undertake the reciprocal arrangement ... tile attempt to 

22 distinguish customers by a combination of access with other tariff and 

23 off-tariff provisions was previously rejected The substance of access 

24 agreements must prevail over form and access services cannot be 

25 obscured or obviated by inclusion with other terms. Creativity of those 

13 
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1 contracting for access... canmrt c&ange we access servi^ 

2 the unlawful pricing thereof.25 

3 Illustratively, the agreement between AT&T and MCI applies switched 

4 access service regardless of delivery method. However, i f the parties 

5 had negotiated a commercial agreement to limit charges to a unique 

6 negotiated methodology using traditional means plus delivery of a 

7 r/eppercorn, or perhaps a unique billing requirement (e.g., use of 

8 controlled proprietary applications), they would forever prohibit any 

9 competitor from being similarly situated.. 2 6 

10 The key policy message to take away from the Colorado ALJ's decision, of course, is 

11 that CLECs cannot simply point to any differences that may exist between IXCs as a 

12 credible rationale to establish that die LXCs are not similarly situated. Indeed, as the 

13 Colorado Commission observed, i f this were not the case "the regulated entities would 

14 be able to obscure their discriminatory conduct simply by executing off-tariff 

15 agreements covering multiple services."27 

16 Q . R E C O G N I Z I N G T H A T N O T EVERY D I F F E R E N C E B E T W E E N C L E C S 

17 C O N S T I T U T E S A S O U N D B A S I S T O F I N D T H A T T H E Y A R E N O T 

18 S I M I L A R L Y S I T U A T E D , D O Y O U H A V E A V I E W AS TO W H A T C R I T E R I A 

19 W O U L D C O N S T I T U T E A S O U N D R A T I O N A L E T H A T J U S T I F I E S P R I C E 

20 D I F F E R E N C E S I N T H I S CONTEXT? 

21 A. Yes. I believe that any differential rate treatment for switched access should be firmly 

22 grounded in (and fully explained by) the differential costs for the CLECs' serving one 

23 LXC vis-a-vis another LXC. Absent such a credible demonstration of cost differences, 

"QCC v. MCImetro, elal, Docket No. 08F-259T, Decision No. C l 1-1216 (maUed June 21,2012), RecOTmnended 
Decision of Administrative Law Judge G. Harris Adams on Remand ("Colorado Remand Order"), J 27. 
26W.,H28. 
27 QCCv.MCImetro, eial. Docket No. 08F-259T, Decision No. C l 1-1216 (mailed Nov. 15,2011) at 176. 
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1 the default policy should be mat each LXC pays the same uniform rate for switched 

2 access, all things being equal. To do otherwise would likely lead to market distortions 

3 and anticompetitive outcomes. 

4 Q . H O W D O Y O U R E S P O N D T O M R . W O O D ' S C L A I M T H A T " Q W E S T H A D 

5 Y E T T O P R O V I D E A N Y E V I D E N C E T H A T I T W A S S I M I L A R L Y S I T U A T E D 

6 T O A N Y L X C W H O S E C O N T R A C T T E R M S Q W E S T S E E K S T O C O N F E R 

7 U P O N I T S E L F " ? M 

8 A. Mr. Wood's contention is that the burden for establishing that QCC and the favored 

9 LXCs are similarly situated is wholly borne by the customers of the CLECs rather than 

10 the CLECs themselves. In light of the above discussion, this implies that QCC bears 

11 the burden for establishing that the CLECs' cost to provide switched access to the 

12 favored LXCs is lower than the cost to provide switched access to QCC. The question 

13 as to which party bears the burden of proof calls for a legal determination and hence 

14 lies outside my particular area of expertise. I hasten to point out, however, that it is the 

15 CLECs (and not QCC) that control cost information related to their provision of 

16 switched access services to particular LXCs. 2 9 

17 Hence, it would be illogical to assign responsibility for establishing the existence of 

18 cost differentials on the LXC customers consuming the service rather than on the 

19 CLECs producing the service. It is illogical because the burden would be assigned to 

20 the party that is arguably the least well-positioned to credibly inform the record. It 

21 would be akin to requiring an automobile customer to prove that it costs Ford Motor 

22 Company less to produce an automobile for her than it does for someone else. It is 

* Wood Direct Testimony, pp. 25-26. 
2 9 QCC inquired of each respondent CLEC in discovery whether it performed cost or demand studies in 
connection with establishing the intrastatc switched access rates set forth in the agrcementfs). To my knowledge, 
not a single CLEC responded that it had performed such a study. See the CLECs' response to QCC Interrogatory 
Nos. 20) and 2<m). See, eg. Direct Testimony of William R. Easton, Exhibits 6B (Broadwing), 34A (PAETEC) 
and 40 (US LEC). 
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1 quite obvious that Ford Motor Qmrpany is bettor positioned than the customer to 

2 establish the existence of any cost differences or lack thereof. 

3 In the parallel Colorado proceeding, the Commission recognized this tension and 

4 resolved it by first evaluating whether QCC had established a prima facie case. The 

5 Commission then evaluated whether the CLECs effectively rebutted QCC's prima 

6 facie showing.10 

7 Q . DOES MR. WOOD T A K E ISSUE WITH T H E R E M E D Y THAT QCC 

8 PROPOSES FOR THE SWITCHED ACCESS OVERCHARGES? 

9 A Yes. QCC's proposed remedy is that it be charged the same rate for switched access as 

10 the favored LXCs and that it receive a refund equal to the amount of the overcharges, 

11 plus interest. Mr. Wood states that "If public policy is best served by having all LXCs, 

12 regardless of circumstances, pay the published rate (something Qwest has yet to 

13 demonstrate), then the only remedy is to adjust the charges to the other LXCs who paid 

14 a lower rate."31 In other words, the remedy would be to force die favored LXCs to 

15 disgorge an amount equal to die switched access undercharges or discounts that they 

16 received over the many years mat the secret switched access agreements were m effect 

17 Notably, Mr. Wood's contention that refunds to QCC would only exaggerate 

18 discrirnination because they would leave other LXCs continuing to pay the publicly 

19 stated rates was rejected outright by the Colorado Cornmission. 

20 In response, QCC argues that, if the Cornmission were to accept die 

21 argument that an award of reparations would result in former 

22 mscrimination, it would then accept and endorse the current level of 

23 unlawful discrimination. QCC contends this claim, when taken to its 

3 0 Colorado Remand Order, 139 ("Qwest made * prima facie case that the Respondents' cost to provide service 
was the ssme as to all comers requiring access services and no Respondent demonstrated reasonable justification 
related to the variation in pricing."). 
1 1 Wood Direct Testimony, p. 30. 
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1 logical conclusion, means that a customer aggrieved by rate 

2 discriniination is never entitled to be made whole through an award of 

3 reparations, so long as there are any other similarly situated parties.32 

4 We agree with QCC on this issue and deny the exceptions filed by XO, 

5 Granite, and BuUsEye on this ground. We agree that the above 

6 argument presented by the respondent CLECs, when taken to its logical 

7 conclusion, would frustrate the ability of any complainant to enforce the 

8 non-discrirnination and reparations statutes in Title 40, as long as any 

9 other similarly situated parties chose not to prosecute a complaint33 

10 Q . A R E T H E R E O T H E R C O N C E R N S W I T H M R . W O O D ' S P R O P O S A L T O 

11 F O R C E T H E F A V O R E D L X C S T O D I S G O R G E T H E D I S C O U N T S T H A T 

12 T H E Y R E C E I V E D ? 

13 A. Yes. 3 4 Should the Commission find that the CLECs engaged in unreasonable rate 

14 discrimination, Mr. Wood's proposal would have the effect of penalizing the favored 

15 LXCs but not penalizing (and possibly even rewarding) the offending CLECs that 

16 violated statutory obligations.15 What is particularly "novel" about Mr. Wood's 

17 proposal is that it seemingly punishes all of the parties except the offending parties. 

18 This, of course, is problematic i f one of the Commission's objectives in crafting an 

19 appropriate remedy is to provide sufficient disincentives for the CLECs to engage in 

20 unreasonable rate discrimination. 

* QCC v. MCImetro, ef al. Docket No. 08F-259T, Decision No. C l 1-1216 (mailed Nov. 15.2011) ix\84. 
" M . , 185. 
M Please note mat my testimony only addresses the substantive concerns plaguing disgorgement as a remedy. 
Not being an attorney, I win not address any procedural shortcomings arising from the fact that the CLECs urging 
disgorgement did not act to include the favored DCCs as parties to this case. I assume that counsel will address 
this on brief. 
H To the extent that die favored DCCs reduce lemg-distance rates to reflect the switched access discounts, the 
CLECs would, in turn, realize higher demand for switched access services. Hence, the CLECs benefit from the 
higher demand for switched access resulting from the switched access discounts while having those discounts 
returned to them as part of Mr. Wood's proposal. 
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1 Q . W H A T O B J E C T I V E S S H O U L D G U I D E T H E C O M M I S S I O N ' S 

2 D E L I B E R A T I O N S I N C R A F T I N G A S U I T A B L E R E M E D Y ? 

3 A. First, in the absence of credible cost studies that demonstrate that the rate differentials 

4 are fully explained by the cost differentials, each IXC should by default pay the same 

5 uniform rate for switched access. This implies that mere should be pricing parity for 

6 switched access. Pricing parity, of course, can be achieved either by decreasing the 

7 rate for QCC or increasing the rate for the favored LXCs. 

8 Second, increasing the rate for the favored LXCs achieves parity on a prospective basis, 

9 but it does not retroactively address the competitive impact of the unlawful practice on 

10 QCC. To wit, the favored LXCs were oonferred an artificial competitive advantage by 

11 the CLECs that lowered their cost structure in the provision of long-distance 

12 tdeccmrmimications vis-d-vis QCC. Hence, it is not sufficient in terms of a remedy to 

13 simply (i) require the favored DCCs to disgorge the amount of the undercharges or 

14 discounts; and (ii) correct the switched access rate disparity going forward. This is 

15 necessarily the case because the expected ccmrpetrave impact on QCC in the retail long 

16 distance market would already have occurred and it is not possible to "un-ring the bell" 

17 so to speak. 

18 The above discussion necessarily implies that any remedy should satisfy three 

19 conditions: (1) Ensure parity pricing on a prospective basis to prevent market 

20 distortions and anticompetitive outcomes; (2) retrospectively mitigate to the greatest 

21 extent possible the impact on the party subject to rate discrimination; and (3) provide 

22 sufficient disincentives for the CLECs to selectively employ rate discrimination as a 

23 form of self-help in their business dealings with the DCCs - a tactic that is privately 

24 beneficiai for the CLECs and yet socially harmful in terms of competitive distortions in 

25 Florida's tdecemmumcations markets. While the CLECs may claim that providing a 
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1 discount to AT&T and Sprint was not beneficial to them, it must have been beneficial 

2 to them relative to charging all LXCs the same rate because they would not have 

3 rationally engaged in such conduct otherwise.36 This conduct on the part of the CLECs 

4 ensured collectibles from the preferred IXCs and, by keeping the discounts secret, 

5 enabled them to continue to impose higher rates on other LXCs, including QCC. 

6 Finally, by proposing that the CLECs recover large payments from the favored LXCs, 

7 Mr. Wood has, in effect, devised a "remedy" that would potentially reward the party 

8 that violated Florida law. Paradoxically, this is not a remedy for the victim of 

9 discriminatory pricing, but rather a potential windfall fix the party mat perpetrated the 

10 disoiminatory pricing scheme. 

H Q . DO Y O U BELIEVE REFUNDS (REPARATIONS) A R E A N APPROPRIATE 

12 REMEDY IN THIS CASE? 

13 A. Yes. Refunds would provide as much retrospective parity as is possible to assure in 

14 this context No remedy is perfect, but requiring the CLECs to make QCC whole for 

15 what QCC overpaid over many years is the most sensible remedy. The Colorado ALJ 

16 reached exactly mis conclusion. In the recent Remand Order, the ALJ concisely 

17 explained the rationale for refunds. The ALJ held, "[Reparations are not an attempt to 

18 calculate contract damages. Rather, reparations approximate a remedy of past unjust 

19 discrimination and, consistent with prior Commission policy, avoids a windfall to the 

20 utility from discriminatory conduct violating its own tariff obligations."37 

21 Q. DO Y O U H A V E A VTEW AS TO HOW PRICING PARITY SHOULD BE 

22 AC^OTTOD ON A PROSPECTIVE BASIS? 

23 A Yes. As discussed above, pricing parity can be achieved either by decreasing the rate 

24 for QCC or increasing the rate for tile favored LXCs. Achieving parity by decreasing 

3 4 The rationality axiom postulates that economic agents behave in their own self-interest. 
3 7 Colorado Remand Order, 137. 
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1 the rate to QCC vii-a-vis increasing the rate to the favored IXCs would increase 

2 economic efficiency because the rates for switched access would be more closely 

3 aligned with the underlying marginal cost of switched access, all other factors being 

4 equal. This, in turn, would be expected to lead to rate reductions across-the-board for 

5 switched, long-distances service in Florida and thereby increase consumer welfare. 

6 TB w% 1-1-
w t V H ^ ^ V w ^ W m v 

7 Q . D O E S M R . R E Y N O L D S C O N T E N D T H A T Q C C I S N O T S I M I L A R L Y - -

8 S I T U A T E D T O A T A T A N D T H E R E F O R E 18 N O T E N T I T L E D T O T H E 

9 S A M E D I S C O U N T S F O R S W I T C H E D A C C E S S ? 3 * 

10 A. Yea. la similar fashion to Ms. Wood, Mr. Reynolds invokes the net similaih'simatod-

11 criterion to justify granting AT&T discounts that were net offered to other DCCs. And 

12 yah it u> net ouffioiaat newly to swart that QCC and the ether LXCs are act airailarry-

13 situated to AT&T without oredtbly demonstrating that the eharaeteTistics—tiHrt 

14 difEsTsutiate AT&T from the ether PCGa explain the difference in late treatment What 

15 thin wiiann is that the oimilariy simated iwitorion must be grounded in eeonomic iiadrtyr 

16 Mr. Reynolds provides the Comraiseion with a litany of reasons why QCC is somehow 

17 different than AT&T I am not quaouoaiag whether AT&T is diffoimt float QCC ei 

18 any other LXC because that in not the substantive issue. I am questioning, whether the 

19 differences that Mri Reynolds identifies provide a credible, eeonemie basis far the 

20 diffarawoao in rate treatment 

21 Q . D O E S M R . R E Y N O L D S I D E N T I F Y S P E C I F I C C R I T E R I A F O R C H A R G W O 

22 Q C C A M C H E R R A T E F O R S W I T C H E D A C C E S S T H A N A T & T ? 

23 A. Yea. In eeoanoe, Mr. Reyaolds' defense of MCFs rate discrimination ia two»fold. 

24 First, QCC is not a * ertieally -integrated provider so it eannot 'Reciprocate" in 

** Reynolds Direct Testimony, p. 21 
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1 providing discounted gwitch«d aoceg* to MCI Second, QCC does not generate the 

2 tame traffic volumes as AT&T. Both of these argmnento are fine and good as- fey-as-

4 Q. WHY SHOULD THE COMMISSION BE CONCERNED ABOUT MIL 

5 REYNOLDS 8 FHtST CLAIM THAT QCC CANNOT tf RECIPROCATE" IN 

6 THE SAME MANNER AS AT AT? 

7 A M R Reynolds states that "QCC would not have been able to provide MCI'o IXCa with 

8 the same benefito" as AT&T became it dooa not provide) switched aaaaafli39 The 

9 benefits mat Mr. Reynolds io alluding to, of ooursa, age the disaounted rates for 

11 And yen, absent credible cost information to establish mat mesa rate differences reflect 

12 the underlying eoat diffei mum, this armament amounts to discrimination against QCC 

13 simply because it in not a vertically -integrated provider of local and long distanca 

14 teleeommuBieatioae. Ao I damenntrated in my direct teatiinony» we oeneem with thin 

15 sort of discrimination ia that it can result in market distortions (and inefficient 

16 fureoltiimrn) l)j pradiidinfl the laairt anit prmirlir from rawing a* me laart-pace 

17 piovider.40 hi other wofds, MCI and AT AT may prevail»the lrmg-digtanoa market, 

18 not booausc they aio wecosoorily the most •ffiotant provider*) but baeauaa they control 

19 the pricing of a bottleneck̂  monopoly input in ma form of switched access, 

20 Q. CAN ¥ W ELABORATE ON YOUR CONCERNS THAT XHESE. 

21 ALLEGEDLY RECIPROCAL AGREEMENTS ARE DISTORTIONARY AND 

22 POSSIBLY ANTICOMPETITIVE? 

23 A. ¥ee> To illustrate with q styliaed example) ouppooe that there are threa transport 

24 oompaniao, ATeVT; MCI and QCC t that oparata on a toll road from Tampa to Miami. 

—lUyawldartiwalTastiiswnyie. 81. 
—Wsismae Diwist Tettitwewyi ee 12 
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1 -A3C&3C «was the toll booth in Tampa and MCI owes me tell booth in Miami. Each 

2 transport eompauy must pass through these toll booths in erder to enter and exit the toll 

3 *ead* The publio toll rats io $4̂ 00, but AT&T and MCI enter into a tcuprocal 

4 agreement gnuiting each other wseeumed tolls of only §1.00. Hence, QCC pays a toll 

5 prsmhaa nf t3 »S4—f 1 on aaah sad of the toll read. The eompctitivc problem arises 

6 from the feet mat evea if QCC is the most efficient iraasport coinpanj, it can-be 

7 ineffioieatly foreclosed from the market if in efficiency advantage on me Tampa-

8 Miami (Miami-Tarapa) route is less than 86 =3 x $3, die total toll premium it pays 

9 relative to its rivals AT&T and MGtV 

10 Q. HAVE- OTHER REGULATORY COMMISSIONS FOUND THAT 

11 RECIPROCAL AGREEMENTS OF THIS TYPE ARE ANTICOMPET-FHVE? 

13 QQtflptta îa '̂flBa^^amm^^a t̂MM^^ 

16 Farthest the Colorado ALJ raoaady fsjsstsd MCI's rcaipiiooity defense, noting that a> 

17 did not jastify MCI's violation of Celorado law. 

18 MCI heavily relies upon die reciprocal seope and tamw uf—we-

20 thong rawiprooal obligations benausa QCC did not (and was net legally 

21 able to) provide switched aeeass in Colorado. However, the feet that-

22 QCC could net arrtw into an identical agreemeat docs not dutunuine-

23 unlawful diaerunination of earviaae provided within tha eaopa of 

, - , TI n 
^wsi\r^s,yî B^^r^Basas^ 

ATaT RaaaMau] MaanttaHS Ge-uSatito fer fawtehaa1 Aaaaaa Satweea, DOCKET WO. P 443,8798; 5340,5826. 
5038,5643,443, S323, S668,4661/C 04 33$, Mi—wnw PaMia f ftitHiwi raitimiaaion, 290? Mm*. PUCLEXIS 
I ft Oawhan 36v 3007, la—i, p 10. 
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1 agreeniantj porneulariy in tight ef ethef applicable statutory 

2 it^nueaeiili.43 

3 Fer MCI to condition pricing OF availability uf iiitrootata aae—o oorviee 

4 upon teeipuxiation of service alone would dircotly centiavana the 

5 UnutsnuMUi of §• 10 15 10fi>(l)t GrfeSr An IXC loysmng mttcetato 

6 aooaaa sewiw to teuiiiinatc a uall ia totally u ĉpoadcat ef the wwpeooal 

7 pievioion of aooeoo aervioet Such an IXC requiring aoeeao need not 

8 have any ability to provide aeeew services. For MCI to lower tho rote 

9 far aeoeao aomoe only for those able to provide reciprocal oetviee 

10 directly contravenes Colorado law.44 

11 MCI unlawfully dioorifwiwatad m failing to ahow that QCC waa-» 

13 MCI failed to overoagae QCC'o primm feme showing of—uagust 

15 Q. DO ¥ O 0 HAVE ANY OTHER CONCERNS WITH MCTO RECIPROCITY 

16 THEORY? 

18 my understanding is that it did not meaningfully exist in the MCI-AT&T 

19 arrangement.46—AcooTdinglyt there ia even leas juanfiaation far Mrt Reynolds' 

20 reciproeiry defense. 

21 

22 

23 

* Celaicee Rewwwd Oaian f 11 
- SeeDireet Tsstimeay if Willism Fsrton, pp. 31 33t DM 

23 



1 Q. 

2 

3 

4 A . 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS Q. 

16 

17 A. 

18 

19 

20 

21 

22 

Docket No. 090538-TP 
Rebuttal Testimony of Dennis L. Weisman 

Fifed: August 9,2012 

SHOULD THE COMMISSION BE CONCERNED ABOUT MR. REYNOLDS'S 
SECOND CLAIM THAT QCC DOES NOT GENERATE THE SAME TRAWIC 

As such, this post hoe wtiocaligation in net 

Farther, maw is no evidence to iadwate that me cost to MCI in provisioning switched— 

MBSMS to AT&T is lower man the cost to MCI in provisioning switehed access to-tjee 

daa to aifferonaaa ia ttaffio volumes. Heuee, granting AT&T but net QCC switched 

aaasss disaoaatB oa the baeio of traffic velumes amounts to disejimiuation against QG6 

simply because it is a smaller pmvidar than AT&T. The economic concern is the same 

vm, that these practices eon serve to preclude the least-cost 

prioa provider and lead to mcflhiuU foicdoaure. In 

-mtŝ digparala rate treatment is unjustified front an 

WHAT CONCLUSIONS DO YOU DRAW ABOUT MR. REYNOLDS1 CLA1MB 

THAT QCC IS NOT SIMILARLY SITUATED TO AT&T? 

Mr-. Reynolds' oloimo fall victim to the same fallacy as- mat-ef-Mr. Wood in mat he 

identifies meaaiagless distinctions to support his contention mat QCC is not similarry-

straatsd to the favored IXCs. For all ef die reasons that I have identified above and in 

my direct testimony, feiVaritieaHfacr any claims en the part ef the CLECs that Qee-ts-

not similarly situated to AT&T be grounded ia economic reamy—mat any difference-

in ratco for switched accesa be captained by differcnecs ia easts for switehed aeeessr 

" QGGwMGlmetm. m*4k Daahrt No. 08F 2&T, Dewsioa Ne. CU-1216 (mailed Nor. 15, IQHfrat-YTSr 
(Tailhsii we find snot paissmha QCC's afgiiment that none of the Baffled uff̂ miff tuui cnwmfs ties Sst 
disssaat w the IXC te the pwmhan ef saseiae whuaes of switehed access set TSBC. To flat mutiary, all of da. 
natllarl agissessaw at issue aatha iastawtpwisswHiwa aaat the ê seetsal in unlimited fiahion, regardless of haw-
—ah swhshss" assess a fcweian TVP jnwh—us This ale— is artal ai air rlaim *iat differences in aim, u uarSe-
vnhiiss jscar> priaa iMf8srs«<ia4iei>-«-thMi saw ") 
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1 Absent such n credible demonstration of coat differences, I belie, w the Cotnimssion*? 

2 peliey should be that eaeh LXC pays the seme uniform rate for switched excess. 

3 Q. DOES M I L REYNOLDS DEFEND MCFS PRACTICE OF CHARGING Q C C A 

4 HIGHER RATE THAN THE FAVORED IXCS? 

5 A. Yea. Mr. Reynolds states that "MCImetro charged QCC the switched access tales iu 

6 ita mtraotate price hat on file with this Commisjieit.'1^ The intimation ia that them ten 

7 be no claim ef rate discrimination when QCC is ehai'ged access rates that axe in 

8 compliance with the prioe list on file with the Comrmawegr :Fhra is meorrect as a 

9 matter of eeonearieB/ What matters in a competitive marketplace ia tetethro 

10 peattioaiagr It ia not possible to eonrer an advantage on one LXC without 

11 simultaneouoly coafamng a diaadvantage on another LXC, particularly in the ease of* 

12 Monopoly bottleneck input like switched access. The relevant issue ia the absence ef 

13 pricing parity for switched access betwem QCC and AT&T. It ia immaterial thar-Qee-

14 was charged the rate on file with the Commission when other LXCs were charged-a 

15 lower fate. What Mr. Rcynelds fails to rceogmee ia that it is the practice of selectively 

16 departing from the publie price hat when there ia no east justification for doing so that 

17 constitutes rate discrimination. In point of fact, had tine CLECs departed ftom flic 

18 publie price hat uniforraly for all LXCs (absent any difference in costs) there would be 

19 no rate discrimination twain 

20 Q. BOBS- *fifc REYNOLDS BELIEVE THAT AfW REMEDIES ARB 

21 APPROPRIATE IN THIS GASE3-

22 A. No. Mr. Reynolds supports hts- olaim by erguing that MCImetro complied with ita 

23 Florida price list at all times by charging QCC the switched aeeeaa rates ooncar«ed> 

24 

4 1 Reynolds Direst Testimony, pi 
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1 thweiu.̂ 9 lie farther state* that 'MCImetro did not uuieajouably mscruiuuatc agauxst 

2 QCC with raupcot to the rateo it charged QCC fin switched access ia Iloiida. —5 0 

3 Q. DO YOU CONCUR WITH MR. REYNOLDS CLAIM THAT NO REMEDIES 
/ 

4 ARE CALLED FOR IN TlHfrt3ASB» 

5 A. No. The baoia for Mr, RoyaoldV elaun ia that there was no late, disetimiiiatioa becacse 

6 MCIamUo charged QCC fee switched access rate contained in its Floiida pxice list. 

7 The oenecpt of rate diauimination does not turn on tate levels, howem, but on rate 

8 dirrcrcnoca that cannot be explained by cost diffucacts. Aecording to Mr. Reynolds1 

9 logic, MCI could charge AT&T W cent per minute for switched access, charge QCC 

10 $10 per minute fei1 switched access and yet still churn mat it was not engaged in 

11 unreasonable discrimination as long as the $10 per minute rate is contained ia-tfae 

12 florida priec list This ia a mllacicus argument and should be accorded no weight by 

13 mcCoHtmisaicn. 

14 IV. CONCLUSION 

15 Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 

16 A Yes. 

17 

18 

19 

20 

21 

22 

23 

24 

** Reynolds Diiwt Testimeayr pr43r 
" 1 * 
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1 I. IDENTIFICATION OF WITNESS 

2 Q. PLEASE STATE YOUR NAME, CURRENT TITLE. EMPLOYER AND 

3 BUSINESS ADDRESS. 

4 A. My name is William Easton. I am a Wholesale Staff Director at CenturyLink Inc., the 

5 corporate parent of Qwest Communications Company, LLC. ("QCC). My business 

6 address is 1600 7 t h Avenue, Seattle, Washington. 

7 Q. PLEASE GIVE A BRIEF BACKGROUND OF YOUR EDUCATION AND 

8 TELEPHONE COMPANY EXPERIENCE. 

9 A. I graduated from Stanford University in 197S, earning a Bachelor of Arts degree, m 

10 1980, I received a Masters of Business Administration from the University of 

11 Washington. In addition, I am a Certified Management Accountant 

12 I began working for Pacific Northwest Bell in 1980, and have held a series of jobs in 

13 financial management with U S WEST, Qwest and now CenturyLink, including staff 

14 positions in die Treasury and Network organizations. From 1996 through 1998,1 was 

15 Director - Capital Recovery. In this role I negotiated depreciation rates with state 

16 cornmission and FCC staffs and testified in various regulatory proceedings. From 1998 

17 until 2001 I was a Director of Wholesale Finance, responsible for the rnanagement of 

is Wholesale revenue streams from a financial perspective. In mis capacity I worked 

19 closely with the Product Management organization on their product offerings and 

20 projections of revenue. In October of 2001 I moved from Wholesale Finance to the 

21 Wholesale Advocacy group, where I am currently responsible for advocacy related to 

22 Wholesale products and services. In mis role I work extensively with the Product 

23 Management, Network and Costing organizations. 

24 

25 

1 



Docket No. 090538-TP 
Direct Testimony of Wilhmm R. Barton 

Filed: June 14,2012 

1 Q. HAVE YOU TESTIFIED BEFORE THIS OR OTHER REGULATORY 

2 COMMISSIONS? 

3 A. I have not testified before this Commission, but have provided testimony in Arizona, 

4 Colorado, Idaho, Iowa, Minnesota, Montana, Nebraska, New Mexico, Norm Dakota, 

5 Oregon, Pennsylvania, South Dakota, Utah, Wyoming and Washington. Among those 

6 appearances, I testified on behalf of QCC in the parallel proceeding before the Colorado 

7 Public Utilities Commission (Docket No. 08F-259T). 

8 IL PURPOSE OF TESTIMONY 

9 Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

10 A. For many years, fee Respondent competitive local exchange carriers ("CLECs") 

11 subjected QCC to unjust and unreasonable rate discrimination in connection with the 

12 provision of intrastate switched access services. These CLECs entered into off-price list 

13 individual case basis agreements with select interexchange carriers and failed to make 

14 those same rates, terms and conditions available to QCC as otherwise required by statute 

15 and (in many cases) the terms of the CLECs price lists. In my testimony I will provide 

16 some necessary context, by first explaining how switched access service and charges 

n work. I will then discuss why the off-price list agreements are unreasonably 

18 discriminatory from a public policy perspective. Finally, I will identify the intrastate 

19 switched access price lists used by each of the Respondent CLECs to charge QCC, an 

20 interexchange carrier ("IXC") providing long-distance services in Florida. I will also 

21 identify the switched access rates charged by each of the Respondent CLECs to certain 

22 other IXCs that are parties to the off-price list arrangements, and will attach die most 

23 relevant agreements. 

24 My testimony will show mat QCC was not provided with the same rates, terms or 

25 conditions received by certain other DCCs that are parties to the off-price list 
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1 arrangements and that QCC was subjected to unreasonable rate discrimination in the 

2 provisioning of intrastate switched access service. QCC witness Mr. Derek Canfield's 

3 testimony will identify the financial impact on QCC created by virtue of the higher rates 

4 charged by the CLECs to QCC and the preferential rates the same CLECs charged 

5 certain other DtCs for the identical service. 

6 Q. WHO ELSE IS TESTIFYING ON BEHALF OF QCC IN ADDITION TO 

7 YOURSELF AND MR. CANFIELD? 

8 A. Two other witnesses will be filing testimony on behalf of QCC. Lisa Hensley Eckert 

9 testifies as to how QCC discovered (albeit initially only generally) the existence of off-

10 price list arrangements and what steps QCC took to address the issue. Finally, Dr. 

11 Dennis Weisman, a Professor of Economics, testifies regarding the bottleneck nature of 

12 switched access services and the distorting effects of rate discrimination. Dr. Weisman 

13 also analyzes whether QCC is similarly situated to the DCCs preferred by the CLEC 

14 secret agreements and whether the CLECs have identified reasonable bases for their 

15 disparate treatment of QCC and the preferred DCCs. 

16 Q. WHAT ISSUES IDENTIFIED IN THE ORDER ESTABLISHING PROCEDURE 

17 (ORDER NO. PSC-12-0048-PCO-TP) DOES YOUR TESTIMONY ADDRESS? 

18 A. My testimony will address issues 5,6,7 and 8(e). Those are as follows: 

19 5) Has the CLEC engaged in unreasonable rate discrimination, as alleged in Qwest's 

20 First Claim for Relief, with regard to its provision of intrastate switched access? 

21 6) Did the CLEC abide by its Price List in connection with its pricing of intrastate 

22 switched access service? If not, was such conduct unlawful as alleged in Qwest's 

23 Second Chum for Relief? 

24 7) Did the CLEC abide by its Price List by offering the terms of off-Price List 

25 agreements to other similarly-situated customers? If not, was such conduct 
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1 unlawful, as alleged in Qwest's Third Claim for Relief? 

2 8) Are Qwest's claims barred or limited, in whole or in part, by: 

3 e) the filed rate doctrine; 

4 DX CORPORATE BACKGROUND 

5 Q. PLEASE EXPLAIN ON WHOSE BEHALF YOU A R E TESTIFYING TODAY 

6 AND THAT ENTITY'S RELATIONSHIP TO THE CENTURYLINK FAMILY 

7 OF COMPANIES. 

8 A I am testifying on behalf of QCC, a CenturyLink affiliate, which is an interexchange 

9 carrier and a competitive local exchange carrier providing service across the country, 

10 including Florida. 

11 Q. PLEASE EXPLAIN THE ROLE QCC PLAYS IN PROVIDING 

12 TELECOMMUNICATION SERVICES. 

13 A. QCC is primarily an DCC, and provides long distance services to both wholesale and 

14 retail customers on a nationwide basis. QCC also provides competitive local exchange 

15 carrier services, generally outside the areas in which Qwest Corporation provides 

16 services as an ILEC, As a CLEC, QCC sells data services, hostmg, and large bandwidth 

17 facilities, as well as reselling local services. Because of the nature of services provided 

18 by QCC, QCC pays switched access charges to local exchange carriers to reach their end 

19 user customers but does not currendy chatge svrit(Aed atx^s to other DCCs. 

20 Q. IS QCC A LARGE PARTICIPANT IN THE LONG DISTANCE MARKET? 

21 A. Yes, it is. According to the most recent available FCC data, QCC was, in fact, the third 

22 largest long distance company, in terms of retail residential market share for 2008.' In 

23 addition, QCC is a primary provider of wholesale services for long haul traffic, 

1 Trends in Telephone Service, FCC Industry Analysis and Technology Division, Wireline Competition Bureau, Report 
September 2010, Table 9S (hmJibmrntamkc^ov/tdoc puMic/attachm«tch/DOC-301823 AI .pdf> 
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1 TV. SWITCHED ACCESS SERVICE 

2 Q. WHAT IS SWITCHED ACCESS SERVICE? 

3 A. Switched access is a service provided by local exchange carriers ("LECs") which allows 

4 K C s to reach me I ^ ' s eml user customer.2 When a customer dials a 1+ long distance 

5 call, the LEC is responsible for routing the call from the customer to the IXC point of 

6 presence (TOP"). The IXC pays originating switched access to the LEC for 

7 performance of mis function. To complete the call, the IXC then bands the call off to a 

8 LEC who delivers it to the end user being called. DCCs pay terminating switched access 

9 to the LEC who terminates the call. 

10 Q. WHY ARE SWITCHED ACCESS RATES IMPORTANT? 

11 A. Switched access is a necessary input for the delivery of virtually all long distance calls. 

12 These charges directly drive die cost of providing long distance services. While QCC 

13 has not performed a study to calculate the precise percentage of its overall cost as a long 

14 distance provider, I would expect it to be quite significant.3 A 1992 FCC order stated 

15 that switched access comprises 40% of an DCCs cost of providing long distance 

16 provider.4 

17 Q. DOES QCC ROUTE SWITCHED ACCESS IN THE SAME MANNER AS 

18 OTHER IXCS? 

19 A Yes. QCC's routing is similar to other large IXCs. 

20 Q. HOW ARE SWITCHED ACCESS CALLS GENERALLY ROUTED? 

21 A. Depending on the volume of calls going to an end office, the calls are either routed 

'When IXCs have Urge volumes of traffic to or from a single customer, they may also purchase a direct facility, called 
special access, or build their own facility to the customer location. However, Gar most tons distance traffic, the 
vohunes do net wanant the expense of building additional network facilities to the borne or business location of the 
customer. For this reason IXCs typically utilize the LEC network to teach the end user. 
3 Mr. Canaeid testifies as to die amount QCC is billed each month by CLECs for switched access. 
4 At the Matter ofTransport Rate Structure and Pricing; Petition for Waiver of the Transport Rules filed by GTE 
Service Corporation, CC Docket No. 91-213, Report and Order and Further Notice of Proposed Rulemakhig, 7 FCC 
Red 7006,7042168 (1992). 
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1 indirectly, through a tandem switch, or directly over dedicated facilities. If the volumes 

2 to an end office are not high enough to justify the use of dedicated facilities, terminating 

3 traffic goes through a tandem switch, which allows the IXCs to reach multiple end 

4 offices. These calls are charged tandem switching and transport rate elements, in 

s addition to the end office elements, and carrier common fine ("CCL") charges, i f allowed 

6 in the particular state. The tandem switch may be owned by the CLEC (in which case 

7 QCC pays the CLECs tandem switching rates) or by the local ILEC. If the ILEC owns 

8 the serving tandem, QCC also pays the ILEC for tandem service (in addition to the 

9 switched access charges it pays the CLEC providing the other elements of switched 

10 access). 

11 Q. WHAT IF AN IXC HAS A L A R G E VOLUME OF TRAFFIC TO/FROM A 

12 PARTICULAR END OFFICE? 

13 A. An IXC with enough volume to/from a particular end office location can order dedicated 

14 facilities (also known as direct trunked transport, or DTT) to the local switch at that 

15 location to help lower its overall access expense. In this event, the IXC avoids paying 

16 tandem switching and transport to the LEC, since no tandem functions are provided The 

17 following diagram illustrates the basic differences between tandem-routed and direct-

18 routed calls. 

19 The diagram depicts the call path for calls routed over tandem switching and tandem 

20 transport and the call pant for direct routed calls. 

21 

22 

23 

24 
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IS IXC TRAFFIC BILLED DIFFERENTLY DEPENDING ON THE 

JURISDICTION OF THE CALL? 

Yes. If a long distance call begins in one state and terminates in another state, it is 

jurisdictionally interstate, is regulated by the FCC and is billed at interstate rates. A call 

which crosses a LATA boundary, but stays within a state, is jurisdictionally intrastate, is 

regulated by the state utility commission and is billed at intrastate rates. Generally, 

LECs' interstate rates are lower than their intrastate rates.5 This case exclusively 

1 For interstate calls, the FCC requires CLECs to mirror the switched access rates of the local 1LEC in whose territory 
the call originates or terminates. In the Matter of Access Charge Reform, Reform of Access Charges Imposed by 
Competitive Local Exchange Carriers, CC Docket No. 96-262, Seventh Report and Order and Further Notice of 
Proposed Rulemaking, 16 FCC Red 9923,9941-49tl 45-63 (2001). In ike Matter of Access Charge Reform; Reform ef 
Access Charges Imposed by Competitive Local Exchange Carriers; Petition of Z-Tel Communications, Inc. for 
Temporary Waiver of Commission Rule 61.26(d) to Facilitate Deployment of competitive Service in Certain 
Metropolitan Statistical Areas, CC Docket No. 96-262, CCBVCPD File No. 01-19, Eighm Report and Order and Fifth 
Order on Reconsideration. 19 FCC Red 9108,9110-11 para. 4,9112 para. 9 (2004). 
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1 involves intrastate switched access. 

2 Q. DO D D 7 F E R E N T DCCS USING THE SAME L E C TO ORIGINATE OR 

3 TERMINATE A C A L L USE DIFFERENT LEC FACILITIES TO REACH A N 

4 END USER CUSTOMER? 

5 A It depends. If die long distance call goes through the LEC's local switch and tandem, 

6 wen TO, mere is no difference in how 

7 calls. For example, if two end users wim different IXCs d ^ 

8 terminating number, the calk to the end user will travel over the exact same LEC 

9 facilities for each of the IXCs. The LEC facilities in this example are common facilities 

10 and are not dedicated to a particular DCC. 

11 If an DCC has enough traffic to warrant a direct connection from the POP to the local 

12 switch, men the DCC can order DTT from the LEC, as discussed above. Calls delivered 

13 by this DCC are routed over the DTT facility and not over the common tandem facilities 

14 used in the first scenario. 

15 Finally, there are some instances where an DCC has enough traffic to or from a specific 

16 end user location to warrant avoiding the switch altogether. In mat scenario, the DCC 

17 purchases or builds a special access circuit (or similar dedicated facility), from the DCC 

18 POP to the end user location. Calls routed over this point to point circuit would therefore 

19 be carried over different facilities than those in the first two scenarios. 

20 Q. WHY WOULD A N DCC PURCHASE DTT OR SPECIAL ACCESS TODAY? 

21 A. Tandem switching and transport elements are priced on a per minute of use basis, while 

22 DTT is priced at a flat rate (based on a fixed and a per mile charge).6 When me volume 

23 of traffic to a particular end office reaches a certain point, it becomes more economical 

24 for an DCC to purchase the flat rated DTT man to pay per minute of use charges on each 

* Like DTT, tandem transport is distance sensitive in that the per minute of use charge is based on a fixed 
charge phis a per mile charge. 
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1 call. Similarly, special acosss, which is designed to byp^ 

2 (local and tanderri) is purchased when there are very high volumes of traffic to or from a 

3 single end user location. LXCs must continue to analyze whether there is an incentive to 

4 moving to a fixed monthly rate (such as with DTT or Special Access) or keep the traffic 

5 on a non-dedicated facility and pay for each minute of use. 

6 Q. TO THE EXTENT THAT A N IXC IS ATTEMPTING TO REACH AN END USER 

7 THAT IS NOT LARGE ENOUGH TO WARRANT SPECIAL ACCESS, CAN 

8 THE IXC CHOOSE WHICH L E C IT USES TO REACH THAT CUSTOMER? 

9 A. No. The only LEC able to complete the call to the end user is the LEC (be it an 

10 incumbent LEC or, CLEC) who has the direct relationship with the end user. The LXC 

U has no choice with whom the call terminates. Therefore, switched access is a monopoly, 

12 and DCCs have no ability to route the call differently. The FCC itself has called switched 

13 access a bottleneck service.7 

14 Q. DO THE SECRET SWITCHED ACCESS AGREEMENTS AT ISSUE IN THIS 

15 CASE CONCERN THE USE OF DEDICATED FACILITIES TO DELIVER 1+ 

16 DIALED TRAFFIC? 

17 A. No. The agreements concern rates for die use of die common facilities discussed in 

18 scenario number 1, above. TTiey do not 

19 access. 

7 See, eg., In the Matter of Access Charge Reform; Price Cap Performance Review for Local Exchange 
Carriers; Low-Volume Long-Distance Users; Federal-Stale Joint Board on Universal Service, CC Docket 
Nos. 96-262 and 94-1, Sixth Resort and Order, CC Docket No. 99-249, Report and Order, CC Docket No. 96-
45, Eleventh Report and Order, 15 FCC Rod 12962, 12972 f 24, 13027 1158 (2000) (subsequent history 
omitted); In the Matter of Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-
Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers; Federal-State Joint Board on 
Universal Service; Access Charge Reform for Incumbent Local Exchange Carriers Subject to Rate-of-Retum 
Regulation; Prescribing the Authorized Rate of Return for Interstate Services of Local Exchange Carriers, CC 
Docket No. 00-256, Second Report and Order and Further Notice of Proposed Rulemaking, CC Docket No. 96-
45, Fifteenth Report end Order, CC Docket Nos. 98-77 and 98-166, Report and Older, 16 FCC Rod 19613, 
19617 13. 19634-35 143, 19643-44 f 63 (2001) (subsequent history omitted). See also generally CLEC 
Access Order, 16 FCC Red 9923, which details the FCC's analysis of the switched access services market as it 
relates to CLEC pricing and the FCC's continued efforts to enhance competition in mat market 
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1 Q. IF THE AGREEMENTS DO NOT INVOLVE DTT OR SPECIAL ACCESS, WHY 

2 ARE THOSE IMPORTANT? 

3 A. They are important to the extent that they provide a form of a volume discounts to larger 

4 LXCs who can avoid or reduce paying traffic-sensitive rate switched access elements. 

5 Thus, AT&T's size should only benefit it to the extent that its larger volumes allow it to 

6 circumvent tandem charges by purchasing DTT (or to circumvent switched access 

7 entirely by purchasing special access). 

8 Q. DOES QCC EVER USE THIRD PARTIES (OTHER THAN THE END USER'S 

9 LEC) TO ROUTE AND DELIVER LONG DISTANCE TRAFFIC? 

10 A. Yes. On occasion QCC hands traffic to third party providers, which QCC refers to 

11 generally as "underlying carriers." Once handed the QCC traffic, the underlying carrier 

12 will carry it on its long distance network and will ensure that the call is terminated. ID 

I 3 mat scenario, the underlying carrier (and not QCC) is responsible for paying the switched 

14 access rates of the serving LEC. be it an ILEC or a CLEC. 

15 It should be noted that calls that QCC has routed through underlying carriers are not at 

16 issue in this case. This case focuses on intrastate switched access directly charged by the 

17 respondent CLECs to QCC. While the underrying carriers QCC utilizes may possess 

18 their own claims against the respondents on similar grounds as those possessed by QCC, 

19 this complaint does not apply to those calls. 

20 Q. ARE CLECS REQUIRED TO FILE TARIFFS OR PRICE LISTS FOR 

21 SWITCHED ACCESS A SERVICE IN FLORIDA? 

22 A. No. In Florida, CLECs are only required to provide price lists for "basic services." 

23 However, many CLECs (including, I believe, all but one of the CLECs named in mis 

24 case) have chosen to file price lists for access services. It is my understanding that 

25 CLEC switched access price lists are not approved by the Commission but are effective 

10 
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1 on one day's notice. 

2 Q. DO LECS (INCLUDING CLECS) SOMETIMES OFFER SWITCHED ACCESS 

3 VIA OFF-PRICE LIST AGREEMENT RATHER THAN W ACCORDANCE 

4 WITH THEIR PRICE LIST? 

5 A. Yes. While I am not a legal expert, it is my understanding that CLECs are permitted to 

6 use individual contracts to deviate from their switched access price lists. I also 

7 understand that, if they do so, they must make those same rates, terms and conditions 

8 available to similarly-situated customers (DCCs) to ensure that they are not unlawfully 

9 discriminating. Factually, QCC's investigation revealed that many CLECs operating in 

10 Florida entered into off-price list agreements for switched access, yet did not make them 

11 available to QCC or other IXCs. Those off-price list agreements are the focus of this 

12 proceeding. 

13 Q. WHAT DO SWITCHED ACCESS PRICE LISTS CONTAIN? 

14 A They contain the rates, terms, and conditions under which the DCCs obtain switched 

l s access services from the LECs. 

16 Q. WHAT ARE THE GENERAL RATE ELEMENTS OF SWITCHED ACCESS? 

17 A. Price lists contain both traffic sensitive elements and flat-rated elements. Depending on 

18 the mix of these elements, the price of delivering a call to a LEC can vary. The traffic 

19 sensitive elements, which are charged to the DCCs on a per-minute-of-use basis, are 

20 generally switching elements (eg., local switching) and tandem transport elements. 

21 These also often include die CCL, which is a rate element designed to recover part of the 

22 cost of the local loop. The local switching elements are charged for all switched access 

23 calls The tandem elements (tandem switching and umdem transport) are generally only 

24 charged if the tandem is actually used. However, many CLECs blend their tandem and 

25 local switching elements, offering one single per minute rate regardless of whether all of 

11 
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1 the elements are actually provided. 

2 There is also the potential for an originatirig charge for calls dialed by to 

3 user destined for a toll free (8XX) number. This additional charge is the 8XX database 

4 dip charge, arid is charged per query. It is in addition to other originating access charges 

5 which could also apply. 

6 While switching and tandem transport charges are traffic sensitive, DTT is, as discussed 

7 above, a flat rated charge which allows an LXC to bypass the traffic sensitive rate 

8 elements when there is a large volume of traffic in or out of a particular end office, 

9 V. UNREASONABLE DISCRIMINATION 

10 Q. WHY DOES QCC BELIEVE IT WAS DISCRIMINATED AGAINST? 

11 A. QCC believes mat the CLECs unreasonably discriminated against QCC by offering 

12 select DCCs lower switched access rates through secret agreements and by failing to 

13 make those rates available to QCC. 

14 Q. WHY DO YOU THINK THE CLECS* CONDUCT WAS UNREASONABLY 

15 DISCRIMINATORY FROM A PUBLIC POLICY PERSPECTIVE? 

16 A At the heart of the issue is the fact that the CLECs contracted to provide certain DCCs 

17 (prfmarily, AT&T and Sprint) critical, monopoly service at lower (often far lower) rates 

18 man their competitors (includingQCC) pay. As LXC customers of tandem-routed CLEC 

19 switched access, AT&T, Sprint and QCC are similarly situated. As I discussed earlier, 

20 the same LEC facilities are used to reach the same end user customers. The relative size 

21 of any given company is not relevant, since each call is separate and distinct and carried 

22 in identical fashion, unless die LXC chooses to avoid certain switched access rate 

23 elements by purchasing dedicated facilities to a particular local switch or to a particular 

24 end user. 

25 
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1 Q. HAVE CLECS OFFERED ANY EXPLANATION FOR OFFERING THESE 

2 DEALS? 

3 A. Yes, CLECs have raised a couple of explanations. A common argument advanced by the 

4 CLECs is "duress." They argue that AT&T (and perhaps to some extent Sprint) "forced" 

5 the CLECs into discriminatory behavior by refusing to pay any switched access charges, 

6 thereby forcing the CLECs to offer discounted rates in order to obtain some switched 

7 access revenues from those non-paying LXCs.8 This argument places the blame for the 

8 CLECs' actions upon the DCC customer, and in essence states mat the CLECs had such 

9 little power in the marketplace that they bad no ability to withstand the demands of 

10 AT&T. 

11 Q. IS THIS ARGUMENT PERSUASIVE AS A MATTER OF PUBLIC POLICY? 

12 A. No. The Respondent CLECs had the ability to bring such behavior to the attention of the 

13 Commission. Other CLECs did so in Minnesota and Iowa, and were successful. In 

14 Minnesota, a CLEC named PrairieWav filed a complaint against AT&T for failing to pay 

15 its tariffed switched access charges. The Commission sided with PrairieWav and 

16 rejected AT&T's contention that it was authorized to withhold payment on the basis that 

17 Prairie Wave's tariffed rates were excessive.' The Iowa Utilities Board reached the same 

18 conclusion in a complaint brought by numerous CLECs against AT&T. 1 0 

19 Certainly, settling their differences with AT&T and Sprint by giving those DCCs (with 

20 whom QCC competes in the long distance market), and only those DCCs, substantial and 

1 See, for example. Exhibits WRE 12. p.8. WR£24A.p.3 and WRE24B, p.3 (BulisEye's and Granite's responses to 
QCC Interrogatory No. 2b). 
* Order Finding Failure to Pay Tariffed Rate. Requiring Filing and Notice and Order for Hearing, Docket No. 
P-442/C-05-1842 (Minn. PUC Feb. 8,2006). 
1 0 IN RE: FTBERCOMM, L.C.. FOREST CITY TELECOM. INC., HEART OF IOWA COMMUNICATIONS, 
INC., INDEPENDENT NETWORKS, L.C., AND LOST NATTON-ELWOOD TELEPHONE COMPANY, 
Complainants, vs. AT&T COMMUNICATIONS OF THE MIDWEST, INC., Respondent. Final Decision and 
Order, October 25,2001. (Iowa Utilities Board) 
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1 secret discounts was not appropriate and should not be condoned by the Commission as a 

2 reasonable justification for the CLECs' rate discrirnination. 

3 Q. WHAT OTHER EXPLANATION HAS BEEN OFFERED? 

4 A. Some CLECs have argued that the agreements in question are in fact settlements of 

5 disputes. However, me crux-of those disputes appear to be that AT&T did not want to 

6 pay the exorbitantly high CLEC switched access rates, and rather thOT 

7 in a regulatory proceeding, chose the self help mechanism of withholding payment from 

8 the CLECs. Instead Of bringing AT&T's non-payment to the attention of state 

9 commissions or pursuing other available legal avenues, CLECs opted to enter into 

10 agreements, through which they settled past disputes and prospectively set a heavily-

11 discounted rate for intrastate switched access. In most cases, the discounted rates were 

12 not apparently tied to term or volume commitments, nor were they limited to a certain 

13 number of minutes, hi my experience, switched access settlements are generally related 

14 to disputes regarding improper jurisdiction, improper billing, and/or failure to follow 

15 specific rules. They do not typically relate solely to an LXC challenging the LECs 

16 published rate. To the extent that die "settlements" in this discussion were really setting 

17 a new rate for one party, settlement is not a valid reason for allowing certain DCCs to 

18 enjoy dramatic discounts while others (including QCC) incur far higher costs. Dr. 

19 Weisman discusses die market distortion that can occur in such a scenario, especially 

20 when the preferential treatment is kept secret. 

21 Q. COULD THE CLECS HAVE RESOLVED THE ISSUES WITH THE 

22 PARTICIPATING DCCS WITHOUT ENTERING INTO DISCRIMINATORY 

23 AGREEMENTS? 

24 A. Yes, the CLECs could have pursued several courses of action which would not have 

25 caused the agreements to discriminate against other DCCs. First, they could have pursued 
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1 legal action through Commission complaints or lawsuits against the LXCs for failure to 

2 pay price list switched access charges. Alternatively, the CLECs could have changed 

3 their price lists in light of the negotiations with the preferred LXCs, thus extending the 

4 lower rates for mis critical service to all LXCs.1 1 Finally, the CLECs could have 

3 appended copy of the agreement to their price lists or otherwise filed them with die 

6 Commission and made the terms, conditions and rates known and available to other 

7 LXCs. 

8 Q. WHAT ABOUT THE ARGUMENT THAT QWEST IS NOT SIMILARLY 

9 SITUATED TO THE PREFERRED DCCS? 

10 A. I would anticipate mat CLECs will focus on differences (whether or not relevant) 

11 between QCC and AT&T and Sprint to try and escape responsibility for their conduct. 

12 To date, no reasonable explanation has been given as to bow and why QCC is not, in the 

13 context of mtrastate switched access in Florida, similarly situated to AT&T and Sprint 

14 In fact, the CLECs' true motivation had nothing to do with the size or serving 

15 characteristics of AT&T or Sprint. Instead, die CLECs desired to quietly and quickly 

16 resolve billing disputes witii tile non-paying LXCs. As a matter of public policy, QCC's 

17 willingness to pay its bills should not be held against QCC by permitting this factual 

18 distinction to justify the CLECs* rate discrimination. 

19 QCC does not disagree with the general proposition mat volume, calling patterns, cost of 

20 negotiation, etc. could be sufficient to distinguish one customer from another. However, 

21 as a general matter, those factors are not relevant to an analysis of alleged rate 

" This is precisely what respondent Broadwing's corporate affiliate, Level 3, did. In the parallel Colorado 
proceeding, Level 3 testified that alter entering into an off-tariff switched access agreement with AT&T, it 
modified its state switched access tariffs to reflect the same rate as set forth in the AT&T agreement. See 
Answer Testimony of Mack D. Greene on Behalf of Level 3 Communications, LLC (CoL PUC Docket 08F-
259T), filed August 10,2009, admitted as Hearing Exhibit 9. Upon learning that Level 3 had modified its tariff 
to reflect the AT&T agreement rate, QCC voluntarily dismissed Level 3 as a retpoodent in the Colorado 
proceeding. 

15 
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1 discrimination for switched access since, as Dr. Weisman's testimony further explains, a 

2 CLECs cost of providing switched access does not vary from IXC to DCC. 

3 Q. TW T E L E C O M HAS ALLEGED THAT AT&T'S PURCHASE OF OTHER 

4 SERVICES JUSTIFIED LOWER SWITCHED ACCESS RATES FOR A T & T . DO 

5 YOU AGREE? 

6 A. No. As Dr. Weisman discusses in his testimony, the cost of providing switched access 

7 dees not vary depending upon the amount of unrelated services purchased by an DCC. 

8 Thus, it is not reasonable (from a public policy perspective) to permit a CLEC to 

9 condition a discount on intrastate switched access on the DCCs purchase of unrelated 

to services. 

11 Q. M € i HAS ARGUED ffiAT R S AGREEMENT W H F H AT&T W A S 

12 RECIPROCAL AND THAT QCC WAS NOT A B L E TO ENTER INTO SUCH A 

13 RECIPROCAL AGREEMENT. WAS THE M€4 AGREEMENT HttffcY-

14 RECIPROCAL? 

is A. No? As will be discussed in detail in me MCI analysis sestiea of teetimoay,—ae 

16 agiecineeJ was net truly reciprocal and MCI has not provided a justifiable basis for its 

17 differential rate treatment; 

18 Q. WHAT RELIEF IS QCC PURSUING IN THIS CASE? 

19 A QCC is primarily seeking two forms of relief. Retrospectively, QCC believes it is 

20 entitled to refunds of amounts it overpaid the respondent CLECs relative to the 

21 discounted amounts it would have paid had the CLECs extended the same discount to 

22 QCC as they did to AT&T and Sprint TMs is precisely me relief QCC sought, and was 

23 awarded (with interest) in die parallel Colorado complaint proceeding. Mr. Canfield 

24 provides a granular, CLEC-by-CLEC quantification of that amount, although his 

25 calculations will need to be updated as to several CLECs with ongoing agreements once 

16 
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1 the Commission enters a final order granting QCC refunds. Prospectively, QCC believes 

2 it is entitled to the same discounted rates still in effect for the LXCs benefiting from the 

3 CLEC agreements. 

4 V L C L E C PRICE LISTS AND AGREEMENTS 

5 Q. DOES QCC OBTAIN SWITCHED ACCESS SERVICES FROM THE 

6 RESPONDENT CLECS PURSUANT TO THEIR PRICE LISTS IN FLORIDA? 

7 A. Yes. QCC, in its capacity as an LXC, obtains intrastate switched access services from the 

8 CLECs in Florida for the provisioning of its intrastate long distance service. The CLECs 

9 typically bill QCC for large quantities of intrastate switched access services in 

10 accordance with their Florida price bate.12 

11 Q. WERE THE CLECS ' PRICE LISTS AFFIRMATIVELY APPROVED BY THE 

12 COMMISSION? 

13 A. I do not believe so. I believe that CLEC switched access price lists, which are not 

14 strictly required (but are permitted) in Florida, become effective alter being filed. I am 

15 not aware of any older of the Commission affirmatively approving any CLEC price hats 

16 at issue in this case. 

17 Q. HAVE CLECS OFFERED SWITCHED ACCESS SERVICE TO OTHER LXCS 

18 WITH TERMS AND CONDITIONS DIFFERENT THAN THOSE CONTAINED 

19 IN THEIR FLORIDA PRICE LISTS? 

20 A. Yes. The Respondent CLECs have entered into contracts with some LXCs with terms 

21 and conditions that deviated from their price list rates for intrastate switched access 

22 services. These contracts have not been made available to QCC. I will discuss each 

I J In some cases it may be difficult to match die individual price list rate elements identified in my testimony and 
exhibits to QCCs invoiced rate elements identified in Mr. Canfield's testimony. It appears mat some CLECs bill 
QCC using blended or other rates rather than the rale structure found in their Florida price lists. The fact remains, 
however, as Mr. Canfield quantifies, mat QCC was billed at rates which were higher man die rates billed to the 
DCCs parry to the off-price list agreements. Where there is conflict between the price list rates identified in my 
testimony and the rates identified in Mr. Canfield's testimony, the rates in Mr. Canfield's testimony are more 

| relevant, ss they reflect what QCC wag actually charged by the respondent CLECs. 
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1 CLEC agreement in the next section. I will also attach many of the agreements. The 

2 attached agreements were produced to QCC in response to the Comrmssion-ordered 

3 subpoenas and/or in response to discovery riiopoundexl by QCC in mis case. 

4 Q. CAN YOU GENERALLY DESCRIBE THOSE AGREEMENTS? 

5 A. Yes. Generally speaking, the agreements relevant to this case provided AT&T, Sprint, or 

6 MCI discounted switched access rates when compared to the respective CLEC's price 

7 list and the invoices generated to IXCs other than to AT&T, Sprint, or MCI. Oftentimes, 

8 the agreements were national in scope, meaning that the CLEC and LXC did not enter 

9 into separate agreements for each state. In a couple of cases, the stated (discount) rates 

10 were state-specific, but more commonly the CLEC provided the IXC a uniform rate or 

11 rate standard across all states. The discounts follow one of three patterns. Many of the 

12 agreements contain straightforward composite per-minutc-of-use rates (i.e., unitary rates 

13 that blend together all elements of switched access) for switched access. Other 

14 agreements provide mat the CLEC will charge the IXC the local ELEC's switched access 

15 rates rather than the CLEC's price list rate. In almost all cases, CLEC intrastate price list 

16 rates exceed the ILECs' rates. The final (albeit far less common) form of agreement 

17 applies a discount or total dollar credit off of the CLEC's switched access billing to the 

18 LXC. 

19 Q, YOU STATE THAT MANY OF THE SECRET AGREEMENTS CHARGED THE 

20 IXC THE ILEC RATE. WHAT ARE THE ACCESS RATE PROVISIONS IN 

21 THE INCUMBENT LOCAL EXCHANGE CARRIER'S ACCESS TARIFF? 

22 A, In Florida, mere are three applicable ILECs: BellSouth (now AT&T), Verizon and 

23 former Embarq (now CenturyLink). I have attached copies of Bell Sooth's, Verizon's 

24 and Embarq's current switched access tariffs as Exhibits WRE 2, 3 and 4, respectively." 

131 understand mat toe ILEC access rates were reduced as result of rate rebalancing during the 2005 - 2007 

18 
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1 As an example, the following elements from the Verizon tariff/ are the most relevant rate 

2 elements to this analysis: 

3 m&m&tfiti*** T r m w f r f v m 

4 Per Access 

5 Minutes of Use 

6 Per Access Minute/Mile 

7 Zone 1 .0000135 

8 Zone 2 0000141 

9 Zone 3 .0000149 

10 Tandem Switched Transport - Termination 

11 Zone 1 .0001344 

12 Zone 2 .0001344 

13 Zone 3 .0001344 

14 

IS Tandem Switching 

16 Zone 1 .0007500 

17 Zone 2 .0007500 

18 Zone 3 .0007500 

19 

20 mterconnection 

21 Per Access Minute .0011421 

22 End Office Switching 

23 Per Accew2ss Minute .0089000 

tirnefiame. The varying rates that existed daring the relevant dmeframes 
calculations, as detailed in Mr. Canfield's testimony and exhibits. 

are incorporated into QCCs refund 
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1 VII. CLEC BY CLEC ANALYSIS14 

2 A. BROADWING COMMUNICATIONS^ LLC 

3 Q. PLEASE DESCRIBE THE BROADWING COMMUNICATIONS, L L C 

4 ("DROADWING71) AGREEMENTS AT ISSUE W THIS CASE? 

5 A. Focal CommunieMioiiB Corporation, which wso later Mquiwd by Hroadwing. has or had 

6 agreements for intrastate switched soocas services with fl^HHHBI winds 

hat Thw eff-p^e* Hal aiiuiigeiiiealg 

smflLmmflflsmmmmmmmM 

P J I B H B M H H H B ^ ^ 

^ t ^ t t / K / B K ^ K K K K K t K ^ ' S e e ^ a f i ! ^ i a i Exhibits WRE 5A and SBfr-

12 Under the agreements, Breadwiag/Foeal eharged or charges thette IXCs me sates 

13 identified in Exhibit WRE IA, row 1, and Exhibit WRE IB, row 1,15 

14 Q. WAS QCC OFFERED THE SAME RATES THAT BROADWING/FOCAL 

15 OFFERED UNDER THESE AGREEMENTS? 

16 A. No: Broadwing/recal charged QCC its higher switched aeoess pries list rates. 

is QCC and did net efiet QCC the diaeoqats it provided piiHHisirt to the ssesst agretauaatj; 

19 h> response to a discovery request asking whother Broadwing had offered the ooatraet 

20 rates sad terms to any ether DCC, Breadwiag stated! 

Birch Ĉ mnwnteatiees, Inc. are still technically respond en ts-in 
ad is urorking to finalize a seMleiimil with 

Point. QCC i 
ia enec the written settlanjeat agreement is finer. Asa-rest* 

diseussien of Aeeess Point's or Bitch's agreements, pike 
a result ef any nnfereseen cgp 

witti that information andooenmcateriorh 
a? 

'JC«fideatiBl Exhibit WTtEl A (cc« 
agreements, the effective dates and tne rales fbresehofthc agreement relief 

20 REDACTED 
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1 To Ibe extent that any LXC, including Qwest, hag the game collection of 

2 set vices, aniirtectutal anangementg. call volumes and types, and where 

3 applicable, the ability to provide rccipiocai servicca, ag the entities uttering into 

4 iheae agieenicuts, tu the beat of current mauagexoeat'g knowledge, Dioadwiug 

5 would have been willing to outti into a commercial agreement (or iirtbe 

6 conttxt of a dispute •inalar to thcac pttamtud above, a geuiemeut agiccmtnt) 

7 ou similar terms and conditions, (ike Exhibit WRE OA far a copy of 

8 Bioadwiug's tesponse to Data Request 2h). 

9 The fact remaint however, that QCC wag ncvei made aware of the accnet ayeementrand-

10 lima was denied an oppuituuity to determine whethei it was willing to enter into suvh-arr 

11 agrwuteut, and to evaluate whethei the ciiteita Broadwing lists above wew or should 

12 have been applicable. 

13 Q . W H A T A R E TOE S W I T C H E D A C C E S S R A T E P R O V I S I O N S Pi F O C A L * 

14 F L O R I D A I N T R A S T A T E S W I T C H E D A C C E S S P R I C E L I S T ? 

15 A. Focal's Price List No. % Section S, specifies die talcs, teims and uaalitium for ill 

16 prevision of inbastate awitched access services (see Exhibit WRE 7 for copies of Focal 

17 Cominunicalions Corporation of Florida's Ptice List No. 2, Section 5). 

18 The actual pages of the Focal switched access price list tate clemeuU ate ideaUfied iu 

19 Exhibit WRE 7, however following aie the must letevant tate elements billed to Q C C fin 

20 inn-esaUc switched access seioicer 

21 9wilLhed A u m Sei vims 

22 Per Access Minute Originating aud TctiuiuaUng 80:050500 

24 Cusluniq Idenlifitatiuu •»Pei Quer y 10.00431 

21 
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1 Q. WERE THESE RATES WEFFECT DURING T11E RELEVANT TIME FRAMES 

2 IN THIS CASE?-

3 A Year Tu the best of QCC'* laaywlodgc, Ihw, twice list* were in effect during the 

4 liiuefjfMUB of die Focal agrcxratats diicueeud abmu. 

5 P. BUDGET PREPAY. MC. 

6 Q. PLEASE- DESCRIBE I f f i BUDGE* PREPAYr BfGr ("BUDGET") 

7 AGREEMENT AT ISSUE IN THIS CASE* 

8 A. Umlail l»» •Hi'"i»M ill loi iiiliiiimi mill 1ml S U M S MIIMUM wilh MHK»»"<i 
9 contains tacts lower than the rates contained in Budget's rluiiua mtrastatt axecw price-

10 list. The agreement between Budget Phone, Inc. and aaaaaaajaaaj { M m aflfcrtiwâ ggĝ i 

gggggggggggggggggg^ (see Exhibit WRE B). Under the aa/etnwnt, Dodger 

12 charged or eitargcs-gggggflhc-ratca identified in Exhibit WRE lA,rew2. 

13 Q. WAS QCC OFFERED THE SAME RATES THAT BUDGET OI'HUtED W TIBS 

14 AGREEMENTS 

15 A. Ne. Budget charged QCC Budget's higha switched access price list tales. Budget did' 

16 not disclose cepies of all past and current ofT-prico list arrangements to QCC. To QCC's 

17 kwwkdge, Budget did not offer QCC the discount Budget piuvkkxl uuuer the 

18 agreeuieul. In disco vet j , Budget was asked if it had offered QCC the equivatem-naasr 

19 tenus and ujuditions which wcrem-tbrgggggragrannieut. Budget objected and refused 

20 to answer any of QCC'a discovery. (See Exhibit WRE 9 for a copy of Budget's reaponsc-

21 to QCC Data Request 21r)r 

22 Q. WHAT ARE THE 8WTTCITJBD ACCESS RATE PROVISIONS IN BUDGET'S 

23 FLORIDA TNTRASTATE SWTTCIIED ACCESS PRICE LIST? 

24 A Budget's Florida Price List No. 3, Section S, specifies the tales, leiua and wudlthais fin 

25 its piovisioa of irtrastatc switched access senicea (see Exhibit WRE 10 lor a copy uf 

REDACTED 
22 
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1 Budget Piepay lac Price List No. 3, Section 5, effective January 17,2004)r 

2 The actual pages of die Budget awitehcd access price lift rate elements ere identified in 

3 Exhibit WRE 10, however following tie the most relevant rate elements hilled to QCC 

4 fui uitiastate switched access service? 

5 Bmluat Pike L ^ i ffiflfrflsf: Innuaj f ) ?, ^ x M 

6 Blended Carrier Switched Access 

7 BellSouth Service Area ChigmatingSO.0334200 Tuuiiiialuig $0.6334296-

8 Veiuiuu Scivkc Atea Oi igiualing $0.0334200 Terminatiug-

9 $0.6334200 

10 Sprint Service Area Qiiginatiug $0.0334206- Tnuiuatiug-

11 $0.0334200 

12 ToH'FreeSXX Data Base Query Per Query $0.0041 

13 Q . WERE TI1E8E RATES Pf EFFECT DURING THE RELEVANT TTMB FRAMES 

14 IN THIS CASE?-

15 A Yes. To the best ef QCC's knowledge, the price list was ia effect during the timefmme * 

16 of the Budget agt eemcnt discussed above. 

17 Q . DOES- BRIDGET'S PRICE fciSF AbfaOW F O R OFF-PRICE hfST 

18 AGREEMENTS?-

19 A. Year Section 7 of Budget's price list indicates that Budget may cuter into individual • 

20 contiacts for access services, and provides that suUi touaaUa will be made available-to-

21 similarly situated customers in substantially simitar circumstance*. As discussed stover 

22 the Budget agieuuuiit tales were not mack available to-Qe6r 

23 

24 

23 
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1 C. BULLSEYE TELECOM. INC. 

2 Q. PLEASE DESCRIBE THE BULLSEYE TELECOM, INC. ("BULLSEYE") 

3 AGREEMENT A T ISSUE IN THIS CASE? 

4 A BullsEye has an agreement for intrastate switched access services with AT&T which 

5 contains rates different than the rates contained in its intrastate access price list. This off-

6 rniceUstanangement between B^sEyeard 

7 BBBBBBBBBBS (SeeCfflmmarna^ 

8 charged or charges AT&T the rates identified in Exhibit WRE 1 A, row 3. 

9 Q. DID BULLSEYE OFFER THE SPECIAL RATES TO QCC? 

10 A No. BullsEye charged QCC its higher switched access price list rates. BullsEye did not 

11 disclose copies of all past and current off-price list arrangements to QCC. To QCC's 

12 knowledge, BullsEye did not offer QCC the discount BullsEye provided to AT&T. In 

13 discovery, BullsEye was asked if it had offered QCC the equivalent rates, terms and 

14 conditions which were in the AT&T agreement. BullsEye objected and did not answer 

15 the question. (See Exhibit WRE 12 for a copy of BullsEye's response to QCC Data 

16 Request 2h). 

17 Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN BULLSEYE'S 

18 ACCESS PRICE LIST? 

19 A BullsEye's Florida Price list No. 2, Section 3.9 specifies the rates, terms and conditions 

20 for its provision of intrastate switched access services. (See Exhibit WRE 13 for a copy 

21 of BullsEye Telecom, be. Florida P.U.C. Price list No. 2, Section 3.9). 

22 Following are the most relevant rate elements for intrastate switched access service: 

23 BullaEve Telecom. Inc. Price List No. 2 (effective November 7.20031 

24 Local Switching Per Minute: $0.04100 

25 800 Data Base Access Service Per Query: $0.0055 

REDACTED 
24 
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1 Q. WERE THESE RATES IN EFFECT DURING THE RELEVANT TIME FRAMES 

2 IN THIS CASE? 

3 A, Yes. To the best of QCCs knowledge, the price list was in effect during the tnnefirame 

4 of the BullsEye agreement with AT&T. 

5 Q. DOES BULLSEYE'S PRICE LIST A L L O W FOR OFF-PRICE LIST 

6 AGREEMENTS? 

7 A Yes. Section S.l of BullsEye's price list indicates that BullsEye may enter into 

8 individual contracts for switched iftrvices* and pro^ 

9 available to similarly situated customers. As discussed above, the AT&T rates were not 

10 made available to QCC. 

11 ft D E h T A O T f l i l N Q 

12 Q. PLEASE DESCRIBE THE DELTACOM, INC. ("DELTACOM*) AGREEMENTS 

13 AT ISSUE IN THIS CASE? 

14 A. DeltaCom has two agreements for tatMatate switched access semecs with AT&T and 

is one agieetuent with Sprint: All three agreements contain rates different thin the rater 

16 contained hi ita mtrastate access priee list These offrpricc list arrangemenw uwlu^e, but 

. « ^̂ f̂c fl^M^k ̂ ^̂ ^̂ ^̂ Ĵ t̂e £̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ _. ^̂n̂&̂k ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂  23̂ Ĉ &̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^ 
1/ miv nor mwwiu nr U U J / I M I J W I f, J*W4* aajj^ineor UVlVfVWJ n \ . s^iaooopr 

18 Comrntin 'rations, lac, and AT&T Corp., a January 1, 2011 agreement between 

19 DeltaCom, lacand AT&T Corp;, and a March 28, 2662 agreement between 

20 ITC" DeltaCom Conranuiications and Sprint Coinunmicatioua Company, L.P. (Bee 

21 Confidential Exhibits WRE 14A, 14B and 14CTT The 2002 AT&T agreement was 

22 superseded by the 2011 AT&T agieemcnt, which remains in effect The 2002 Sprint 

23 agreement terminated ia April 2010. Under the agiwncnU, DeltaCom charged-or 

24 charges AT&T and Sprint the rates identified ia Exhibit WRE 1 A, rows 4 through 6. 

25 

25 
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1 Q. DID DELTACOM OFFER TUB SPECIAL HATES TO QCC? 

2 A. Nor DehaCum charged QCC its higher switched aeeess price listed rater DehaCoui 

3 dsiisat disclose copiw 

4 not provided QCC the rates, terms end cmtdhions received by AT&T or Sprint (See 

5 Exhibit WRE 15 for a copy of DeltaCom's responses to Data Request 2h). 

6 Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN DELTACOM'S 

7 ACCESS PRICE LfSTf-

8 A DeltsCoin's Switched Aeeess Tariff specifics me rates, terms and eeoditiccs-fcr-ite 

9 provision of mtraatate switched access services: (Sec Exhibit WRE 16 for a copy of r i C 

10 DeltaCem fee's Florida Switched Aeeess Tariff effective August 26,1996). Following 

11 are the musl lelevant late ctoueuls fin iuuaatate swiu.hed access servrcer 

12 Ffiri O f f w Tfflrri gwiKUuig v v c M e ^ 

13 fcSSr fc668?6-

14 LS2 Iiafisntowrr $.01150 

15 For All Other ILECs S.01776-

16 LuLalTiBiaocgt 

17 Facility Termination S.0664fr 

18 Access Tandem Sw $£6856-

19 9XX Query Rate $*645 

20 Q. WERE THESE RATES IN EFFECT DURING THE RELEVANT TIME FRAMES' 

21 IN THIS CASE* 

22 A. Yes. To the best of QCC's know ledge, me pi ice list was in effect duiiug the umeframe 

23 of the DeltaCom agreements with AT&T and Spiiirt. 

24 

26 
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1 E. ERNEST COMMUNICATIONS. INC. 

2 Q. PLEASE DESCRIBE THE ERNEST COMMUNICATIONS, I N C ("ERNEST") 

3 AGREEMENTS AT ISSUE IN THIS CASE? 

4 A Ernest has agreements for intrastate switched access services with H H p o r intrastate 

5 switched access service which contained rates different than the rates contained in its 

6 intrastate access price list. These off-price list arraru êmrots are dated I H s m m m m V ^ 

7 H B B B B B B B V Under the agreements, Ernest charged or charges ^ H H ^ ***** 

8 identified in Exhibit WRE 1 A, rows 7 and 8. (see Confidential Exhibits WRE 17A and 

9 17B). 

10 Q. DID ERNEST OFFER THE SPECIAL RATES TO QCC? 

U A No. Ernest charged QCC its higher switched access price listed rates. Ernest did not 

12 disclose copies of all past and current off-price list arrangements to QCC, To QCC's 

13 knowledge Ernest has not provided QCC the rates, terms and conditions received by the 

14 preferred FXC. m discovery, Ernest was asked if it had offered C C ^ 

15 terms and conditions which were in the agreements. Ernest did not respond to the data 

16 request (See Exhibit WRE 18 for a copy of QCC's discovery requests to Ernest). 

1? Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN ERNEST'S 

18 ACCESS PRICE LIST? 

19 A. Ernest's Switched Access Tariff specifies the rates, terms and conditions for its provision 

20 of intrastate switched access services. (See Exhibit WRE 19 for a copy of Ernest's 

21 Florida Price List No. 2 effective February 4, 2003). Following are the most relevant rate 

22 elements for intrastate switched access service: 

23 Locaj Switching 

24 Per Minute Originating $0.0200 

25 Per Minute Terminating $0.0280 
REDACTED 

27 
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1 8XX Query $0.0055 

2 Q. WERE T H E S E RATES IN EFFECT DURING THE RELEVANT TIME FRAMES 

3 IN THIS CASE? 

4 A. Yes. To the best of QCCs knowledge, the price list was in effect during the timeframe 

5 of the Ernest agreements discussed above. 

6 f l A T E L i l N C t 

7 Q. PLEASE DESCRIBE THE FLATEL, INC. CFLATEL") AGREEMENT AT 

8 ISSUE IN THIS CASE? 

9 A. Flatel has an agreement for intrastate switched access services with g S B p ^ n c h 

10 contains rates different than the rates contained in its intrastate access price hat. This 

agreement between Flatel and ggjggBpecame effective flHLeneneneBeH^ 

12 H Under die agreement, Flatel charged or charges HHL̂ hc rates identified in 

13 Exhibit WRE 1 A, row 9. (see Confidential Exhibit WRE 20). 

14 Q. DID FLATEL OFFER THE SPECIAL RATES TO QCC? 

15 A. No. Flatel charged QCC higher switched access rates. Flatel did not disclose copies of 

16 all past and current off-price list arrangements to QCC. To QCCs knowledge Flatel has 

17 not provided QCC the same rates, terms or conditions received by the preferred DCC. In 

18 discovery, Flatel was asked if it had offered QCC the equivalent rates, terms and 

19 conditions which were in the agreement. Flatel has not responded to die data request 

20 (See Exhibit WRE 21 for a copy of QCCs discovery requests to Flatel). 

21 Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN FLATEL'S 

22 ACCESS PRICE LIST? 

23 A. QCC has been unable to locate a copy of Flatel's price list. QCC will continue to look 

24 for the price list Exhibit WRE 22, which is currently blank, is a placeholder in the event 

25 a Florida price list for Flatel is located, 

, 0 REDACTED 
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1 G. GIiANITC TELECOMMUNICATIONS. INC, 

2 Q. PfcEASE DESCRIBE THE GRANITE TELECOMMUNICATIONS, ING. I 

3 AGREEMENTS AT ISSUE IN THIS CASE? 

4 A Granite lad an agreement for intrastate switched access scrvicea with AT&T. The AT&T 

••••••bbbeem 

7 Granite's effective state price lists. (Bsc Coiuldcatial Exhibit WRE 33A). Under ma 

8 agreement, Qranrtc charged AT&T me rates identified in Exhibit WRE IA, row 10. • 

9 Oranitc abo had an agreement for intraatate switched aeeeaa with Sprint (See 

10 Confidential Bxhibit WRE-33B)t 
t 

11 Q. DID GRANITE OFFER THE SPECIAL RATES TO QCC? 

12 A. No. Giaaite charged QCC the higher access rate in die Granite Aeeaan price list Otiaita 

13 did net diselosc copies of all past and current off price list arrangements te Q6G; Te 

14 QCC's knowledge Granite haa not provided QCC die same rates, terms or- coadmoag i 

15 received by AT&T and Sprint, fa dieeevery, Granite was ••Intel if it had offered Q6G-4hc 

16 equivalent tales, turns and conditions whieh were in the AT&T and Splint agreements. 

n Granite objected and did not respond to the data request (See Exhibit WRE 24A aacWB 

18 for a copy of Granite's response ami suppkamvntal response to QCC Data Request-Shy- i 

19 Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN GRANITE'S 

20 ACCESS PRICE LIST? 

21 A. Granite's Price list No. 2 specifies the rates, terms and conditions for its provision of ' 

22 imrastete switched access services. (See Exhibit WRE 25 for a cepy ef the Granite 

23 Tdt̂ oiumtinicatiena, LLC, Florida PLJC Price Mat No. 2, Sectfoa S.l, effective June ±87 * 

24 2003). Following ate Granite's most relevant switched aeeess price listed mto olemcate 
25 REDACTED 
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1 Juaelg.20(»F«tea4i9t 

3 8XX Query SOrOOS 

4 Q. WERE THESE HATES IN EFFECT DURING THE RELEVANT TIME FRAMES 

3 IN THIS CASE? 

6 A Yea. To the beat ef QCCs knowledge, fee price list was in effect during the tiraerwme 

8 Hi MCIMETRO ACCESS TRANSMISSION SERVICES L L C 

9 Q. PLEASE DESCRIBE THE MCIMETRO ACCESS TRANSMISSION SERVICES 

10 L L C (WMCF) AGREEMENTS AT ISSUE IN THIS CASE? 

11 A MCI had an agrecineut fbi infraotate awftched aoeees scmece with ATaYT which 

13 Hst ThisofEpricelistawaneement(asaweaded)waseffeetiveJanuary27* 2004with a 

14 termuiation date ef Jaauaty 26, 2007. (See Confidential Exhibit WRB 26). Under tan 

15 agreement, MCI charged ATeVT the rates identified in Exhibit WRE 1 A, tow 11. 

16 Q. WAS QCC OFFERED THE SAME RATES THAT MCI OFFERED ATeVF? 

17 A. No: MCI charged QCC its higher switched aeoees price listed tates. MCI did net 

18 diselosc eopies of all post and current off-price list araaagemeatB to QCC and has not 

19 provided QCC the rates, tcaana ot conditions received by AT&T. (See Exhibit WRE 27 

20 for a copy ef MCl's response to QCC Data Request 2a). 

21 Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN MCI'S 

22 FT^RJDA INTRASTATE SWITCHED ACCESS PRICE LIST? 

23 A. MCl's Florida Price list No, 1, Section 7.4, specifics the laka, lams and uieditiena fer 

24 its proviakw of iatrestate switched aeoess semens (sea Exhibit WRE 28 for a eopy af 

25 MCImetro Aeeess Transmission etwees, LLC, Floride Price list No. 1, Section 7.1, 
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dated January 13,1998). The actual page* of dm MCI 
rate-elements are identified in Exhibit WRE 38t however following are tl 
rate elements billed to QCC for mtraatate switched aeesoo cwrvioai 

Per Aeeess Minute of Originating Use $0.039156 

Per Aeeess Minute of Terminating-Usc $0.036673 

Q. WERE- THESE RATES IN EFFECT DURING THE RELEVANT TTME FRAMES 

9VRB&4BtSSB* 

A. Ves. Te the beat ef QCC's Inowledgei these rates were in effect duiiag the iimofmme of 

MCI's agreemeats with ATATt 

Q. IN THE COLORADO PROCEEDING MCI ARGUED THAT ITS AGREEMENT 

WFFH AT&T WAS RECIPROCALr-WITH E A C H PARTY PROVIDING 

SWITCHED ACCESS TO THE OTHER? WAS THE AGREEMENT TRULY 

RECIPROCAL? 

A. No? MCI's arrangement with AT&T woo only nominally "reciprocal." (BEGIN 

LAWYERS ONLY CONFIDENTIAL} | 

St Exhibit WRC 29A. REDACTED 
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1 Q . COULD QCC HAVE ENTERED I N T O A 'RECIPROCAL' AGREl^rVTWfTH 

2 MCI TO PROVIDE 8WlTCirED ACCESS SERVICES? 

3 A Ctatualj. Although QCC did not provide switched acccsa between the years 2004 end 

4 2007, QCC w«a certificated to provide local eichangc service in newly everystate 

s (including Florida) during that period. The availability ef discounted switched ticcess-

6 rahes would certainly be a iclevant factor in any detiiien regarding fee ĉ fering of 

7 switched access servicesr Because MCI did am make the ATaYT terms available jo 

8 QCC, QCC was deprived of fee opuottouity to consider whether to offer switched 

9 access (assuming that was men a legitimate prerequisite for fee discount affuided by 

10 MCI to ATecT) and the potential benefiU such an offering may have brought Ateorif-

u rnade aware of the agreement and fee alleged "reciprocity" piecenditian, QCC would 

12 have been ia a position to seek assistance at state commissions if MCI refuted to apply 

13 the same1 discount to Q€€r 

14 Q . IS THERE ANYTHING IN THE MCI-AToVT AGREEMENT THAT WOULD 

15 HAVE PREVENTED QCC F R O M ENTERING INTO SUCH AN AGREEMENT? 

NOT ggggggggggggggggggggggĝ  

aenaaaaaae*^^ 

faaaanenaM 

Haaenaaaaaaa^ 

20 1. NAVIGATOR TFI J^MMTJNICATIONS. L L C 

21 Q . PLEASE DESCRIBE THE NAVIGATOR TELECOMMUNICATIONS, LLC 

22 ("NAVIGATOR") AGREEMENT AT ISSUE IS THIS CASE? 

23 A. Navigator has an agreement for intrastate switched access services with AT&T which 

24 contains rates lower than the rates contained in Navigator's Florida intrastate access price 

25 list. This off-price list arrangement was effective July 1, 2001 and remains in effect. 

REDACTED 
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1 (Sec Confidential Exhibit WRE 30). Under lae agreement, Navigator diarged or charges 

2 AT&T the rates identified in Exhibit WRE 1 A, row 12. 

3 Q. WAS Q C C OFFERED THE SAME RATES THAT NAVIGATOR OFFERED 

4 AT&T? 

5 A. No. Navigator charged QCC its higher switched access price listed rates. Navigator did 

6 not disclose copies of all past and current off-price list arrangements to QCC and has not 

7 provided QCC the rates, terms or conditions received by AT&T. (See Exhibit WRE 31 

8 for a copy of Navigator's response to QCC Data Request 2h). 

9 Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN 

10 NAVIGATOR'S FLORIDA INTRASTATE SWITCHED ACCESS PRICE LEST? 

n A. Navigator's Florida Price List No. 2 specifies the rates, terms and conditions for its 

12 provision of intrastate switched access services (see Exhibit WRE 32 for a copy of 

13 Navigator Telecommunicadons, LLC, Florida Price List No. 2, effective May 7, 2002 

14 and a copy effective December 2,2005). 

15 The actual pages of die Navigator's switched access rate elements are identified in 

16 Exhibit WRE 32, however following are the most relevant rate elements billed to QCC 

17 for intrastate switched access service. 

18 From the 2002 price hst. 

19 Carrier Common Line 

20 Term $0.033600 

21 Orig $0.025800 

22 Local Switching $0.017700 

23 Tandem Sw. Facility $0.000039 

24 Tandem Termination $0.000197 

25 Tandem Switching $0.000865 
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1 800 N P A S Query $0.008637 

2 From foe 200a m c c ^ 

3 Blended Carrier Switched Access: 

4 Sprint and Verizon service areas: $.06152 

5 BellSouth service area: $.03410 

6 Q. WERE THE RATES EN THE PRICE LISTS IN EFFECT DURING THE 

7 RELEVANT TIME FRAMES IN THIS CASE? 

8 A Yes. To the best of QCC's krowledg^ 

9 timeframe of Navigator's agreement with AT&T. 

10 Q. DOES THE NAVIGATOR 2M2 PRICE LIST ALLOW FOR OFF-PRICE LIST 

11 AGREEMENTS? 

12 A Yes. Section 4.7.2 and 7.6 of Navigator's 2002 price list mdicates that Navigator may 

13 enter into individual case basis contracts for switched services subject to Florida Public 

14 Service Commission regulations and approval. As discussed above, the AT&T rates 

15 were not made available to Q C C 

>6 J, P A E i X C C Q M M U N J C A T I Q f l g ^ f c 

17 Q. PLEASE DESCRIBE THE PAETEC COMMUNICATIONS, INC. ("PAETEC") 

18 AGREEMENTS AT ISSUE IN THIS CASE? 

19 A. PAETEC had agreements for immstato switched aeeess nervioes with AT&T which 

20 contained rates lower than the rates contained in PAETEC'a Florida intrastate access 

21 price fash These off price list awangcancnta inolude an agreement between PAETEC and 

22 AT&T Corp effective April 1, 2000 with a termimrtion date ef March 31, 2007 (as 

23 amended) and an Agreement with AT&T effective April 30, 2008. Under the 2000 

24 agreement, PAETEC charged AT&T the iatmatato RBOC rate for switched access and 

25 8YY database queries. Under the 2008 agreement, PAETEC provide AT&T fined dollar 
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1 credits which oould vary By year and by level of AT&T's purobaaa of other services. 

2 (See Exhibits WRE 33Aand 33D). PAETEC alee had ageemeato fxa inUgjUuu iwitulied 

3 acccsa with Spriat (See Confidential Exhibits WRE 33C and 33D). 

4 Q. WAS QCC OFFERED THE SAME RATES THAT PAETEC OFFERED AT&T? 

5 A. NOT Although PAETEC responded in discovery that it provided introatats owttahed 

6 access to Qwest and other DCCs ia Florida under its price list at the saaae rotoo, tonaa and 

7 eendioons it provided to AT&T, tostimoay of Mr. Canfieht dernonottateji lint feat is not 

8 fee ease. While AT&T waa offered the lower BBOC rates, PAETBC charged QCC ha 

9 higher switehed aoeeaa price noted rates. PAETEC did not disolone oopies of all pact and 

10 current ofEpriee list arrangements to QCC end has not provided QCC fee rataa, terras or 

11 conditions received by AT&T and Sprint in these offpriec list arrangemcnta: (See 

12 Exhibit WRE 34A far a copy of PAETEC's response to QCC Data Request 2h.) 

13 Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN PAETEC'S 

14 FLORIDA INTRASTATE SWTTCHED ACCESS PRICE LIST? 

15 A. PAETEC's Florida Price list No. 3 apeoifiea fee rates, terms and oonditieng tor its 

16 prevision ef intrastate switehed access services (ace Exhibit WRE 35 for a copy of 

17 PAETEC Cornmunioatiora lac. Price lists No. 3). 

18 The actual pages of the PAETEC's switched access price listed rate elements are 

19 identified ia Exhibit WRE 35, however following arc fee most relevant ana elemeata 

20 billed to QCC for intrastate switehed access service: 

21 Network Switching pgr MQV Qst 2 s s 

22 Bell South Territory S0.0087400 $0.0209030 

23 Veriaon Territory 80.0341212 80.0431753 

24 Sprint Territory S0.0337920 80.0337020 

25 Smart City Territory $0.0457609 $0.0680200 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Local Trsawff*Tcmintr*'* t r - ™ " 1 1 

Dell South A Smart City $0.0003600 

Verieeo $0.0001344 

Sprat $0.0001800 

LocalTransport Faeilitv Ber-ame 

P—H CJMM4$W flL C i ^ * ^ *******, Mj^U LWJlim f3K» OBBBBrv %J*V>y 

^̂ CRSOft 

— * 

UJIHUST 

SHir^^Q^<reTTVpJtfvTl 

Dell Swim Territory 

Sprint Tewitoiy 

Sprint Twritoiy 

Smart C ^ Territory 

$0.0000400 

$0.0000135 

$0.0000360 

$0.0008000 

$0.0000000 

$0.004000 

$0.008037 

$0i008100 

18 Q. WERE THESE RATES IN EFTTiCT DURING THE RELEVANT TIME FRAMES 

19 IN THIS CASE? 

20 A. Yea. To me beat of QCC*a knowledge, this price ltd ww in effect duting the tiascmwao 

21 efPAETEC'a off-price liat agreements: 

22 Q. DOES T H E PAET4SG FRIGE U S ? A L L O W FOR OFF PRICE M S T 

23 AGREEMENTS? 

24 A Yea: Section 6.3 of the PAETEC price liat indicates that PAETEC may eater into 

25 individual contracts for awitehed services, and provides met such eontracta will be made 
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1 available to aaiulariy situated customers. As discussed above, me AT&T mtoa were apt 

2 raade available to QGCr 

3 * - TW T R I J C O M OF FLORIDA 

4 Q. PLEASE DESCRIBE THE TW TELECOM OF FLORIDA ("TWTC") 

5 AGREEMENT AT ISSUE IN THIS CASE? 

6 A TWTC bad an agreement for intrastate switched access services with AT&T which 

7 aMrtamed rates lower than the rates COT 

8 list This off-price list arrangement was effective January 1, 2001 with a termination 

9 date (as to the off-price list switched access rates) of October 1, 2008 (see Confidential 

10 Exhibit WRE 36). Under the agreement, TWTC charged AT&T the rates referenced in 

u Exhibit WRE IA, row 15, and identified in Exhibit WRE 36, pages 57-71. 

12 Q . WAS Q C C OFFERED THE SAME RATES THAT TWTC OFFERED AT&T? 

13 A. No. TWTC charged QCC its higher switched access price listed rates. TWTC did not 

14 disclose copies of all past and current off-price list arrangements to QCC sad has not 

15 provided QCC die rates, terms or conditions received by the AT&T off-price list 

16 arrangement. (See Exhibit WRE 37 for a copy of TWTC's response to QCC Data 

17 Request 2h). 

18 Q . WHAT A R E T H E SWITCHED ACCESS RATE PROVISIONS EN TWTC'S 

19 FLORIDA INTRASTATE SWITCHED ACCESS PRICE LIST? 

20 A. TWTC's Florida Price List No. 2, Section 3, specifies die rates, terms and conditions for 

21 its provision of intrastate switched access services (see Exhibit WRE 38 for a copy of 

22 Time Warner Telecom of Florida L.P. Pnce List effective October 29,2004). 

23 The actual pages of the TWTC switched access price listed rate elements are identified in 

24 Exhibit WRE 38, however following are the most relevant rate elements billed to QCC 

25 for intrastate switched access service: 
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1 Camer Conmxm Line (Orig) $0.01868 

2 Carrier Common Line (Term) $0.02754 

3 Transjxirt Interconnection $0.00577 

4 Tandem Transport Orig $0.00022 

5 Taudem Transport Facility $0.00015 

6 Tandem Transport Orig $0.00022 per mile 

7 Tandem Transport Term $0.00015 

8 Local Switching (Orig and Term) $0.01439 

9 800 Data Base Query $0.000735 

10 Q. WERE THESE RATES IN EFFECT DUBiNG THE RELEVANT TIME FRAMES 

11 IN THIS CASE? 

12 A Yes. To the best of QCC's knowledge, these rates were in effect during the tunerrame of 

13 TWTC's agreement with AT&T. 

14 Q. DOES THE TWTC PRICE LIST A L L O W FOR OFF-PRICE LIST 

15 AGREEMENTS? 

16 A. Yes. Section 8.1 of TWTC's price list indicates that TWTC may enter into customer 

17 specific contracts and provides that such contracts will be made available to similarly 

18 situated customers in substantially the similar circumstance. As discussed above, the 

19 AT&T rates were not made available to QCC. 

20 L . US L E C OF FLORIDA, L L € 

21 Q. PLEASE DESCRIBE THE US L E C OF FLORIDA» L L C B/B/A PAETEC 

22 BUSINESS SERVICES ("US LEC") AGREEMENTS AT ISSUE IN T H B CASE? 

23 A. US LEC had agreementa for mbmsaUc switehed aeceaa scrvieea with AT&T whieh 

24 ccntaiacd rates lower than the iwtfw cmntniaed ia US LEC's Florida iaa-agtate access priee 

25 list. These off-prioc hat arrangements aelude, but are not limited to an agreemeal dated 
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1 MaiUi 14, 2002 with AT&T and sa secernent wife ATasT dated April 30, 2008; (tee 

2 Cuufidetuial Exttibil WRE Under me 2002 agreement, US LEC chsJgcd-ASftT 

3 Iht tana hluitifiul iu Eaaibit WRE IA, row 16. The 2008 agreement ia the iduiucal 

4 2008 PAETEC agiecuicut mat provided AT&T fixed dollar crcdite, aa dcaeribed above. 

s US LEC atoo had agreement* for mtrastate switched aeeeaa with Sprint and MCI. (See 

6 Coufiduitial Exhibits WRE 39B, WRE 39C and WRE 39D). 

7 Q. WAS QCC OFFERED T i l l SAME RATES THAT US L E C OFFEREDntTcVg? 

8 A No. US UTCchsiged QCC fa higher^ USLEGdtd-no* 

9 diacloee copies of alt part and cuiimt ofPpricc Bat arrangements to QCC. To QCC'a 

10 knowledge US LEC has not offered QCC me rates, terms or conditions received by 

11 ATdLT under the 2002 agreement. In discovery, US LEC was ashed if it had offered 

12 QCC me cmu vsicnt rates, tetmss^ US 

13 LEC objected and did not answer the data request (see Exhibit WRE 40A for aeopyof 

14 US LECs tcjpousc to QCC Data Request 2h\ I believe US LEC and PAETEC eontead 

15 that QCC was offered the opportunity to eater into me 2008 ATaVT agreement Wmte 

16 that offer was tuadc, it would have obliged QCC to obtain fiixu US LEG sad PAFFE€ 

17 large quaiititica ofcompttitive, uraxtoted (to awrtehed aeeess) services in oidei to obtain 

18 a discount on intrastate switched seecss. Became QCC docs pot believe diat that 

19 precondition is recsonablc or lawful (a question counsel will addiess), QCC should have 

20 Ixxu offered an equivalent discount on switched aeeess without having being required to 

22 Q. WHAT ARE THE SWITCHED ACCESS RATE PROVISIONS IN US LEC'S 

23 FLORIDA INTRASTATE SWITCHED ACCESS PRICE LIST? 

24 A. US LECs Florida Price List No. 2, Section 3, specifies the rates, terms and conditions 

""The 8608 ATaVT agreement is the identical 2008 PACTK>AT4LT agreement (ate Exhibit WRE 33B) and is 
act duplicated in Exhibit WRTJ 39. 
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1 fut ita provision ef mtrastatc switched access services (see Exhibit WRE "11 for capias of 

2 US LEC of Floridn laa. Priea hate No. 2, Section 3. 

3 The actual paaea of the 

4 ia Exhibit WRE 41, however following arc mrsraplw of the moot rail 

5 billed to QCC for mtrastate switched ootxwo oervioe; 

6 Zmpmmhm 10 2002 Price Lkt 

7 Leed Switching $6702983 

8 800 Database Qoety $&09?9 

9 November 5,2007 Price list 

10 Network Switehiag (BellSouth taaritoiy) $0.02800 

11 Network Switching (Veriaaa tewitory) $0,0347371 

12 Network Switehiag (EmBorq territory) $0.025000 

14 Q. WERE TlffiSE RATES P i EFFECT DURING THE RELEVANT TTMB FRAMED 

15 P i THIS CASE?-

16 A Yea. To the best ef QCCs knowledge, these rates were ia effect during the tiawfraine of 

17 US LEC's agreements with AT&T. 

18 M. WINDSTREAM NUVOX. P I C 

19 Q. PLEASE DESCRIBE THE WINDSTREAM NUVOX, INC. ("WINDSTREAM 

20 NUVOX") AGREEMENTS AT ISSUE Of THIS CASE? 

21 A. Wmdaercarn NuVox has er had agreements for intrastate switched oooeai services with 

22 AT&T and MCI whieh eeaauaed lataa lower thaa the rates eontaiaed ia Wuteatseaai 

23 NuVex's Florida intrastate aeeeaa priee list These off-price list awaagomeatfl wcrudo, 

24 but are aot limited to, aa ayeeataat between NnVox Iae. aad AT&T Corp. effective 

25 November 1,2001; aa agreement between NcwSouta Coauaunieenetis Corp. aad A-MaT 
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1 effective January 1,2001; aa agitcntcul between NuVox and ATAT Corp effective June 

2 8, 2010. (See Confidential Exhibits WRE 42A. 42D and 42C). UBdcr flic agrtuucut, 

3 NnVox charged et charges ATAT the rate* identified ia Exhibit WRE IA, rowa 11 

4 through 19. NaVox also had agreements far intraatali switched acceaa with MCI and 

5 Sprint. (Cu>CcnfidertialCxhiT)HsWIU342DaHd VVTU:^2T^ 

6 For purposes ef this case, QCC is applying the agreements as follows. 2001 NuVox* 

7 ATAT agreement (January 2002 enough Janaary 2005); NcwSouth'AT&T agreement 

8 (February 2005 through »May 2010); and 2010 NuVox«ATAT agreenrent (June 201CK 

7 pre9CIXC/r 

10 Q. WAS QCC OFFERED THE SAME RATES THAT WINDSTREAM NUVOX 

11 OFFERED ATAT AND MCI OR THAT NEWSOUTII OFFERED AT&T? 

12 A. Nor Windautam NuVex charged QCC its higher switehed access price liatod inter 

13 Wiadatrcam NuVox did not diactoac copies of all past and current off-price list 

14 aiiaugtuiutU to QCC and has net provided QCC the talcs, tenns or conditions received-

15 by ATAT aad MCI off-price list arrangements. (See Exhibit WRE 43A and 43B for a 

16 eopy of Windsneam NuVex's response and snppkmcnlal response te Data Requcsr-gr)r 

17 Q. WHAT A R E THE S W n C H E D ACCESS RATE PROVISIONS B f 

18 WINDSTREAM NUVOX'S FLORIDA INTRASTATE SWITCHED ACCESS 

19 PRICE LIST?-

20 A. Windaucaur NuVox's had Florida Price Lists on file foi NuVox Coiumunhutiona Jnc? 

21 Florida Tariff No. 3, Section 5, dated January 1, 2005 ami dated April 2, 2008; that 

22 specified the rates, terms and conditions for ita provision of intrastate switched access 

23 services (see Exhibit WRE 44 for a copy of these price hats). 

24 The actual pages ef the Windstream NuVox switehed access price list rate elements are 

25 identified ia Exhibit WRE 44, however following are the most iclivaut tate elements-
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1 billed to QCC for intrastnto switched aooaoa owvioa. 

2 Direct Aeeeaa Trariaporti 

3 End Uaer Aeeeaa, pet minute 04084 

4 Local Bwrtching, per minute 0&439 

5 Transport Tewwaanea, per minute 9*0044 

7 hteieoaaeetion, pee minute 0.0134 

8 End User Aeeess, per rmmrie 0.0107 

9 Leeal Switching, per minute 0.0S12 

11 Q. WERE THESE HATES IN EFFECT DURING THE RELEVANT TIME FRAMES 

12 IN THIS CASE? 

13 A. Yes. To me best of QCC's knowledge, these price list rates were ia effect during-4he 

14 umcmuue of Wmdacrcam No Vox's (sad NewSouth's) agfoemcats with AT&T aad-M€4: 

15 Q. DOES THE f W V O X PR4€E LIST A L L O W FOR OFF-PRICE HST-

16 AGREEMENTS? 

17 A YeSi Section 2.7 of the NuVox price lint mdieates that NuVox may eater into individual 

18 contracts for- switched acrvioag, and provides that such contracts will be made available 

19 to similarly situated eustomers. As discussed above the AT AT sad MCI rates were net 

20 made available to QCC. 

21 VOL SUMMARY/CONCLUSION 

22 Q. PLEASE SUMMARIZE YOUR TESTIMONY. 

23 A. For many years, the Respondent CIJJCs subjected QCC to um'ust ar^ 

24 discrmunation in connection with the provision of intrastate switched access services. 

25 These CLECs entered into off-price list individual case basis agreements with select 
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1 interexchange carriers and failed to make those same rates, terms and conditions 

2 available to QCC as otherwise required by statute and (in many cases) the terms of the 

3 CLEC price lists. My testimony and exhibits present the agreements that each 

4 respondent CLECs entered with their preferred DCCs and detail the switched access and 

s 8XX rates that were agreed to between these parties. My testimony and exhibits also 

6 present the same CLECs' publicly-filed price listed rates. Read together, these 

7 documents show that the CLECs charged AT&T, MCI, and Sprint different (and tower) 

8 sets of rates than mey charged QCC and OMCT 

9 price list. 

10 As a result of this unreasonable discrimination, QCC is seeking two forms of relief. 

11 Retrospectively, QCC believes it is entitled to refunds equal to the amount it overpaid 

12 each respondent CLECs (plus interest) relative to die discounted amounts ft would have 

13 paid had the CLECs extended the same preferential rates to QCC as they did to AT&T, 

14 MCI and Sprint Prospectively, QCC believes it is entitled to the same discounted rates 

15 still in effect for the DCCs benefiting from the CLEC agreements. 

16 Q. DOES THIS CONCLUDE YOUR TESTIMONY? 

17 A. Yes, it does. 

18 

19 

20 

21 

22 

23 

24 

25 
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OTEXTOI 
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1 L IDENTIFICATION OF WITNESS 

2 Q. PLEASE STATE YOUR N A M E , CURRENT TITLE, E M P L O Y E R AND 

3 BUSINESS ADDRESS. 

4 A . My name is William Easton. I arn a Wbx>le^e Staff Director al C m 

5 corporate parent of Qwest Cormrtiinications Company, LLC. ("QCC"). My business 

6 address is 1600 T* Avenue, Seattle^ Washington. 

7 Q. ARE Y O U T H E S A M E W I L L I A M EASTON W H O FILED DIRECT 

8 TESTIMONY IN THIS DOCKET? 

9 A Yes. I submitted Direct Testimony on behalf of Qwest Commuzucations Company, LLC 

10 ("QCC") on June 14,2012. 

11 H . PURPOSE OF TESTIMONY 

12 Q. WHAT IS T H E PURPOSE OF YOUR TESTIMONY? 

13 A. The purpose of my testimony is to respond to issues raised in the Direct Testimony of 

14 Joint CLEC witness Don J. Wood and the Direct Testimony of Verizon witness Peter H . 

is Reynolds. 

16 HI. WOOD REBUTTAL 

17 A . MISCHARACTERIZATION OF Q C C POSITION 

18 Q. BEFORE REBUTTING INDIVIDUAL POINTS RAISED B Y M R . WOOD, DO 

19 Y O U H A V E A N O V E R A L L C O M M E N T ON HIS TESTIMONY? 

20 A. Yes. Rather than confronting the allegations in QCC's complaint head on, Mr. Wood 

21 chooses to mischaracterize the issues QCC raises, despite the fact that the language in the 

22 complaint and responses to subsequent discovery make it very clear what QCC's 

23 position actually is. Having created these straw men, Mr. Wood then proceeds to knock 

24 down the positions he himself has created. What is missing in Mr. Wood's testimony is 

1 
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1 a credible justification for the CLECs* differential pricing of access services provided to 

2 QCC. As Dr. Weisman's Direct Testimony makes dear, rate differences that cannot be 

3 explained by differences in the cost of providing the services presumptively constitute 

4 discrmiinatory pricing. Also missing in Mr. Wood's testimony are compray-epeejfic 

5 details explaining or attempting to justify his clients' behavior. Because the Joint 

6 CLECs failed to present an explanation in Direct Testimony, QCC is left to rebut the 

7 generalized argument posed by Mr. Wood. If the Joint CLECs wait until Rebuttal to 

8 raise company-specific defenses, QCC may need to seek permission to file Surrebuttal 

9 testimony. 

10 Q. IS M S . WOOD CORRECT WHEN H E STATES ON P A G E 3 OF HIS 

11 TESTIMONY THAT Q C C IS SEEKING T H E P A Y M E N T OF DAMAGES? 

12 A. No. Although Mr. Wood repeatedly refers to the relief that QCC is seeking as 

13 "damages'' (a claim CLECS made in dispositive motions, and QCC has repeatedly and 

14 successfully refuted), QCC is not seeking civil damages. As I stated in my Direct 

is Testimony, what QCC is seeking is a refund of the amounts it overpaid the respondent 

16 CLECs relative to the discounted amounts it would have paid had the CLECs extended 

17 the same discount to QCC as they did to DCCs AT&T, Sprint and MCI. 

15 Q. M R , WOOD ARGUES T H A T QCC IS EFFECTIVELY ASKING T H E 

19 COMMISSION T O T R E A T C L E C S ' SWITCHED ACCESS AS A REGULATED 

20 SERVICE AND TO DETERMINE T H E R A T E THAT QCC SHOULD H A V E 

21 BEEN CHARGED FOR T H E SERVICE. IS THIS R E A L L Y WHAT QCC IS 

22 SEEKING? 

23 A No. QCC is asking the Commission to enforce antidiscrimination statutes and to 

24 determine the amount of refunds QCC is due. These requests clearly fall within the 

2 
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1 authority of the Commission as the Cormnission itself found in its March 2, 2011 Final 

2 Order Denying Movants' Motion to Dismiss. In its analysis the Conruniasion found: 

3 We have the authority to investigate the allegations in this Complaint, 

4 to prevent anticompetitive behavior and unlawful discrimination amongst 

5 telecommunications providers pursuant to Section 364.01(g), F.S. We also 

6 have the ability to review whether Qwest has suffered competitive harm as 

7 a result of the Movants' actions, pursuant to provisions of Chapter 364, 

8 F.S., and to determine the amount of any refunds, overcharges and 

9 applicable interest, i f any, Qwest might be due. We retain broad discretion 

10 to take remedial actions, such as ordering refunds of crve^ 

u be determined necessary and appropriate in keeping with statutory 

12 obhgations. 

13 Q. AT P A G E 10 OF HIS TESTIMONY M R . WOOD ARGUES THAT B Y FAYING 

14 THE CLECS PRICE LIST RATES, "QWEST PAID W H A T IT SHOULD H A V E , 

15 AND GOT WHAT IT PAID FOR." PLEASE COMMENT. 

16 A. Mr. Wood's argument entirely rnisses the point of QCC's complaint The point of QCC's 

17 complaint is that while QCC paid the price list rates, other DCCs got preferential 

18 treatmentm violation of the state's nonKhscrimination statute. The result was that QCC 

19 was charged excessive and disoriminatory rates. 

20 Q. MR. WOOD SPENDS M U C H T I M E DISCUSSING T H E FACT THAT T H E FC C 

21 RECOGNIZES THAT SWITCHED ACCESS RATES C A N BE NEGOTIATED 

22 AND THAT THESE NEGOTIATED RATES C A N DIFFER F R O M TARIFFED 

23 RATES (WOOD DIRECT TESTIMONY A T PAGES 11-13). HAS QCC E V E R 

24 CLAIMED THAT CLECS A R E NOT FREE TO NEGOTIATE OFF-PRICE LIST 

25 SWITCHED ACCESS RATES? 

3 
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1 A. No. QCCs camrxamt is not based on the fact mat the respondent CLECs negotiated off-

2 price list rates. In fact, paragraph 5 of QCCs complaint expressly acknowledges mat a 

3 "carrier may, in appropriate dromistances, enter into separate contracts with switched 

4 access customers which deviate from its tariffs or price lists..." It was the CLECs' 

5 subsequent behavior in not making the negotiated rates available to other similarly-

6 situated IXCs which created the discrimination that is the basis for QCCs complaint. 

7 Q. MR. WOOD DISCUSSES T H E FACT THAT FLORIDA COMMISSION HAS A 

8 "LESSER DEGREE OF REGULATORY OVERSIGHT" OVER CLECS T H A N 

9 ILECS AND ARGUES THAT THE QCC COMPLAINT IS SOMEHOW 

10 SEEKING TO H A V E THE COMMISSION A C T IN A M A N N E R 

11 INCONSISTENT WITH THE C L E C REGULATORY REGIME (WOOD 

12 DIRECT TESTIMONY AT PAGES 14-17). IS THAT WHAT QCC IS SEEKING 

13 FROM T H E COMMISSION? 

14 A No. As I just discussed, QCC is simply asking the Commission to enforce Florida 

15 anhdiscrirmnation statutes and to determine the amount of refunds QCC is due, actions 

16 which the Commission has held it has the authority to do. 

17 Q. DO Y O U A G R E E WITH M R . WOOD'S CONTENTION ON PAGE 22 OF HIS 

18 TESTIMONY THAT QCC APPEARS TO ARGUE THAT A R A T E IS 

19 DISCRIMINATORY SIMPLY BECAUSE IT IS DIFFERENT? 

20 A. No. As Dr. Weisman discusses in his testimony, it is not the fact that a rate is different 

21 mat makes it discriminatory. It is the fact mat there is no legitimate basis for the 

22 (hfference in rates to similarly situated customers of the identical service. In fact, several 

23 of the CLECs' price lists specifically allow for individual case basis pricing but also 

24 require that such contract offerings be made available to similarly situated customers. 

4 
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1 While Mr. Wood daims that QCC ignores the 'Hinder like circumstances" clause in the 

2 price list, he fails to demonstrate that QCC is not similarly situated to the DCCs receiving 

3 preferential treatment. 

4 Q . MR. WOOD STATES THAT IT IS QCC'S POSITION THAT IT SHOULD BE 

5 A B L E TO A V A I L ITSELF OF O N L Y T H E OFF-PRICE LIST AGREEMENT 

6 ELEMENTS THAT WOULD BENEFIT QCC WITHOUT ACCEPTING THE 

7 ELEMENTS THAT WOULD IMPOSE BURDENS, OR WOULD BENEFIT T H E 

8 C L E C (WOOD DIRECT TESTIMONY A T PAGE 25). PLEASE C O M M E N T . 

9 A. Nowhere in its complaint, in discovery or in testimony does QCC take the position that it 

10 should be able to avail itself of only the elements of the off-price list agreements that 

it would benefit QCC. Nor did QCC ever take the position that "denying it the ability to 

12 'pick and choose' in this way amounts to an 'undue or unreasonable preference' offered 

13 to another LXC and an 'undue or unreasonable rmriudice' against Qwest," as Mr. Wood 

14 alleges on page 26 of his testimony. Having said this, I do not agree that every term in 

is the off-price list agreement is relevant to determining if the parties are similarly situated. 

16 If the contracting parties included terms or conditions having nothing to do with 

17 switched access or which have no effect on the CLEC's cost of providing Switched 

18 access to the IXC, those terms are less relevant or entirely irrelevant to detennining 

19 whether die parties are similarly situated. 

20 Later in the testimony I will discuss the supposed IXC ''burdens'' and CLEC "benefits" 

21 that Mr. Wood alludes to, however, the fact remains that QCC was not offered the terms 

22 and conditions of die off-price list agreements, a fact acknowledged by most of the 

23 CLECs in discovery responses. Again, rate mfferences that cannot be explained by 

24 differences in the cost of providing the services presumptively constitute discrhmnatory 

5 
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1 pricing. 

2 B. Q C C S PROPOSED R E M E D Y 

3 Q. DO Y O U A G R E E WITH M R . WOOD'S DISCUSSION O N PAGE 30 OF HIS 

4 TESTIMONY THAT SINCE Q C C S T H E O R Y IS THAT SOME DCCS PAID TOO 

5 LITTLE FOR SWITCHED ACCESS SERVICE, T H E MOST APPROPRIATE 

6 R E M E D Y WOULD BE TO FORCE T H E FAVORED DCCS TO P A Y THE PRICE 

7 LIST RATES? 

8 A . No. Mr. Wood's proposed remedy is based on another misstatement of Q C C s position. 

9 QCCs position is that QCC was overcharged relative to the DCCs with off-price list 

10 agreements. QCCs proposed remedy is designed to address these overcharges. 

11 Requiring the favored FXCs to go back arid pay me price list rates to t ^ 

12 serve only to reward the CLECs for their discrirnirtatory behavi 

13 desirable from a public policy perspective. In addition, as Dr. Weisman's Rebuttal 

14 Testimony makes clear, because the named CLECs conferred an artificial competitive 

15 advantage on QCCs rivals, they in all likelihood distorted the marketplace for switched 

16 long-distance services i n a manner mat is rjot remedy 

17 the preferred DCCs return their discounts years later. This Commission has already 

18 acknowledged that refunds are a potentially appropriate remedy for the type of unlawful 

19 conduct QCC brings to light in this case. In Q C C s cornpanion case in Colorado, the 

20 Colorado (Commission has ordered the CLECs to pay QCC refunds equal to 100% of the 

21 overcharge, plus interest1 

22 

1 Order Addressing Exceptions and Motion to Reopen the Record. Public Utilities Commission of 
the State of Colorado. Decision No. C l 1-1216. October 17,2011. 
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1 Q. MR. WOOD FURTHER DISCUSSES QCC'S PROPOSED R E M E D Y AND 

2 ARGUES THAT QCC'S PROPOSED R E M E D Y IS ASKING T H E COMMISSION 

3 TO ORDER THE CLECS T O ENGAGE IN A N ADDITIONAL VIOLATION OF 

4 THE ANTI-DISCRIMINATION STATUTE (WOOD DIRECT TESTIMONY A T 

5 PAGE 43). DO Y O U AGREE? 

6 A. No. Mr. Wood again mcorrcctly assumes that the basis for QCC's discrimination claim 

7 is mat the CLECs departed from their price list rates. As discussed above, this 

8 nuscharacterizes QCC's position. The fact that QCC was not offered the same rates as 

9 the preferred DCCs, not the departure from price list rates, is the basis of QCC's claim. 

10 QCC's proposed remedy addresses this claim by providing QCC the same rates as the 

11 preferred DCCs. QCC is not asking the Cornmission to order the CLECs to engage in 

12 discrimination, but instead, to remedy discrimination that has already occurred. 

13 Q. MR. WOOD CRITICIZES QCC'S PROPOSED R E M E D Y , NOTING THAT QCC 

14 IS O N L Y ASKING THAT IT, AND NOT OTHER IXCS, B E OFFERED T H E 

15 PREFERRED IXC RATES (WOOD DIRECT TESTIMONY A T PAGE 30). 

16 PLEASE COMMENT. 

17 A. As a victim of rate discrirninaiion, QCC has the right to seek remedies on its own behalf. 

18 Other DCCs who feel they may have been similarly disoirriinated against certainly have 

19 every right to file a complaint with this Commission. This Commission also has the 

20 option of extending the remedy to other IXC victims. 

21 Q. IS M R . WOOD CORRECT WHEN H E ARGUES AT P A G E 47 OF HIS 

22 TESTIMONY THAT QCC IS ASKING T H E COMMISSION TO SET A R A T E 

23 FOR SWITCHED ACCESS SERVICES? 

24 A. No. QCC is not asking this Conunission to set any rates for switched access. As stated 

7 



Docket No. 090538-TP 
Rebuttal Testimony ofWilliam Easton 

Filed: August 9,2012 

1 previously, QCC is simply requesting mat the Commission order the respondent CLECs 

2 to offer QCC the same rates that the CLECs provided to the preferred DCCs. On a going 

3 forward basis, QCC is simply asking the Ccnraussion to ensure that QCC is no longer a 

4 victim of the CLECs* anti-competitive and discriminatory rate treatment i f the 

5 Commission deems that it still retains the authority to prevent such behavior after July 1, 

6 2011. 

7 Q. MR. WOOD STATES THAT Q C C DOES NOT E X P L A I N WHAT IT INTENDS 

8 THE T E R M "REPARATIONS" T O M E A N (WOOD DIRECT TESTIMONY A T 

9 PAGE 43). PLEASE COMMENT. 

10 A QCC intends '"reparations" to mean refunds of the amount of overcharges by CLECs to 

U QCC, along with applicable interest While the coniplahrt did not go into a great deal of 

12 discussion of the term, it is certainly very clear from QCC's response to the CLECs' 

13 dispositive motion, the discovery responses provided to Mr. Wood's clients and QCC's 

14 Direct Testimony how QCC irttends to calculate mc reparx^ (See QCC response to 

15 TWT raterrogatory No.5). QCC's data request response (which Mr. Wood's clients had 

16 prior to the filing of Direct Testimony) explains QCC's calculation methodology: 

17 In brief summary, QCC's methodology for calculation the principal 

18 amount of TWT's overcharge will be to compare the amounts QCC paid 

19 TWT for intrastate switched access in Florida to the amount it would 

20 have paid TWT for the identical services had QCC received the rate 

21 treatment enjoyed by those IXCs favored through TWT's secret 

22 switched access agreements. 

23 QCC also provided preliminary calculations (computed for internal purposes at an early 

24 stage of the proceeding) for each company that asked for su& Although 
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1 Mr. Wood claims not to know what QCC means by reparations, he acknowledges, at 

2 page 45 of his testimony, seeing these data request responses. It is unclear how Mr. 

3 Wood can be confused about how QCC has calculated the overcharge. 

4 Q. MR. WOOD ALSO CLAIMS THAT QCC'S REPARATION C A L C U L A T I O N 

5 HAS NO EMPIRICAL MEANING (WOOD DIRECT TESTIMONY A T PAGE 

6 46). PLEASE COMMENT. 

7 A. Mr. Wood's claim that the calculation has no eropirical meaning is based solely on his 

8 continued mischaracterizatkm of QCC's position. QCC's position is that the CLECs 

9 unreasonably mscriminated against QCC by offering preferred LXCs lower switched 

10 access rates than were offered to QCC for the identical services without justification. In 

n order to remedy this, QCC is asking that the CLECs be required to refund the difference 

12 (plus interest) between what was paid by QCC and what QCC would have paid i f ft had 

13 been offered the same rates as the preferred LXCs. QCC's remedy, besides being 

14 cxmceptually very simple, is a fair and equitable way to remedy the discriminatory 

15 treatment by the CLECs. 

16 Q. MR. WOOD DISCUSSES WHAT H E BELIEVES A R E PRACTICAL REASONS 

17 TO LIMIT T H E PERIOD FOR QCC'S CLAIMS, CITING CONCERNS THAT 

18 T H E NECESSARY RECORDS M A Y NOT EXIST T O C A L C U L A T E THE 

19 RELIEF SOUGHT B Y QCC (WOOD DIRECT TESTIMONY AT PAGES 54-56). 

20 IS M R . WOOD CORRECT? 

21 A. No. Mr. Canfiekl has calculated the amounts overcharged by the CLECs using billing 

22 records based on the CLECs' own bills to QCC. Thus, it is not necessary for the CLECs 

23 to have retained all of their past billing information. During the course of this 

24 proceeding the CLECs will have ample opportunity to review and challenge Mr. 
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1 Canfidds' calciilations. In reading Mr. Wood's concerns about record retention 

2 guidelines and industry consolidation it is important not to lose sight of the fact that the 

3 only reason QCC is seeking to go back as far in time as it does is because the CLECs 

4 secretly engaged in rate discrinunation for that entire period of time. While it may seem 

5 impractical to Mr. Wood to review billing records dating back to the early 2000s, I 

6 assure you that it was more Mhnpracticaln for QCC to be massively overcharged by 

7 comparison to its DCC competitors for the identical, bottleneck input service. The 

8 CLECs' attempt to evade responsibility on the basis that they perpetrated unlawful 

9 contracts over a long period of time defies logic and is at odds with sound public policy. 

10 C. C L E C AGREEMENT ANALYSIS 2 

11 Q. MR. WOOD PRESENTS HIS ANALYSIS OF T H E JOINT C L E C OFF-PRICE 

12 LIST AGREEMENTS ON PAGES 30-U OF HIS TESTIMONY AND ARGUES 

13 THAT Q C C WOULD NOT H A V E B E E N A B L E AND WILLING TO ENTER 

14 INTO THESE SAME AGREEMENTS. PLEASE C O M M E N T . 

15 A . Mr. Wood lists several general categories of terms and conditions cxmtained in the CLEC 

16 off-price list agreements but states that he carmot identify specific terms associated with 

17 specific contracts because me contacts are confidential. As a result he asks us to accept, 

18 on faith, his unproduced analysis that these contracts contain elements that QCC would 

19 have been unwilling or unable to accept Fortunately the agreements at question were 

20 filed as exhibits to my direct testimony and are a part of the record in this proceeding. 

2 Please note mat, while Granite Tdecomrnunicarions, Inc., PAETEC Cornmumcation, Inc., US LEC 
of Florida, LLC. and Wmdstream Nuvox, Inc. are still technically respondents in mis ease, QCC has entered 
into settlements in principle with these companies and is woddng to finalize settlement agreements. QCC 
anticipates fifing a notice dismissing its complaint against these respondents once die written settlement 
agreements are final. As a result of these settiements, my rebuttal testimony 
of these inepondents' agreements, price lists or practices. Should the status of these settlements change as a 
result of any unforeseen encuauftancas, QCC reserves the right to supplement its testimony with that 
information and documentation. 

10 
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1 As a result, it is possible to see the terms and conditions the off-price list agreements 

2 actually contain. I have examined each of the joint CLEC agreements, with specific 

3 attention to the categories of terms and conditions Mr. Wood suggests QCC would be 

4 unwilling or unable to accept and will discuss each of the categories below.1 

5 Q. BEFORE EXAMINING T H E AGREEMENTS IN DETAIL, DO Y O U A G R E E 

6 WITH M R . WOOD'S ASSERTION THAT QCC HAS TO B E WILLING T O 

7 ACCEPT E A C H AND E V E R Y T E R M IN THESE AGGREEMENTS IN ORDER 

8 FOR PRICE DISCRIMINATION TO EXIST? 

9 A. No. Dr. Weisman's testimony will discuss this point in more detail, but I do not agree 

10 that every term must be identical. If the contracting parties included terms or conditions 

11 having mrfhing to do with switched access or winch have no effect on the CLEC's cost of 

12 providing switched access to the IXC, those terms are less relevant or entirely irrelevant 

13 to the discrimination analysis. Not every distinction serves to render two customers 

14 dissimilarly situated. Mr. Wood's reasoning would clearly allow a CLEC wishing to 

15 discriminate to add terms and conditions which could only be met by one carrier to allow 

16 it to offer discounted service to that carrier. For example, a requirement could be added 

17 that the carrier be headquartered in New Jersey, a condition QCC could obviously not 

18 meet Such distinctions are clearly not the appropriate basis to determine i f customers 

19 are similarly situated. Having said that, the "additional commitments and obhgafions" 

20 contained in the agreements are hardly as strenuous as Mr. Wood would have us believe. 

21 Q. WHAT IS T H E FIRST C A T E G O R Y OF AGREEMENTS M R . WOOD CITES? 

22 A. The first category includes agreements that contain volume and revenue cemrmtments. 

23 Of the remaining Joint CLEC agreements, only one contains volume and revenue 

3 At the time Mr. Wood filed his testimony there were 22 Joint CLEC agreements. Since that rime, 
as noted in FN 2, a number of the Joint CLECs nave reached settlement with QCC and, as a revolt, mere are 
only 7 agreements related to tbe remaining Joint CLECs. (Broadwing, DeltaCom, Saturn and TWT). 

11 
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1 cornnutments. flHHHamanmans1 Mora importantly, a volume discount should only 

2 be relevant to deterrruning whether two customers are similarly situated in the case where 

3 the cost of providing a service decreases as volume increases. There is no evidence in 

4 this case that, in the provision of switched access, there is any marginal cost difference 

5 between providing a particular IXC one minute of use or providing it 1000 minutes of 

6 use. Dr. Weisman addresses dais in more detail in his testimony but, put simply, there is 

7 no cost savings associated with increased switched access volume sales and, therefore, 

8 no basis for offering a volume-based discount for switched access services. Further, 

9 because the vast majority of the agreements contain no volume or revenue commitments, 

10 this is clearly a red herring. As the Colorado Commission found: 

11 Further, we find most persuasive QCC's argument that none of the 

12 unfiled off-tariff agreements ties the discount to the IXC to the purchase 

13 of specific volumes of switched access service. To the contrary, all of 

14 the unfiled agreements at issue in the instant proceeding grant the 

15 discount in unlimited fashion, regardless of how much switched access a 

16 favored DCC purchases. This alone is fatal to the claim that differences 

17 in size or traffic volumes justify price differentiation in this case.4 

28 Q. WHAT IS M R . WOOD'S SECOND C A T E G O R Y OF AGREEMENTS? 

19 A. Mr. Wood's second category includes agreements based on historic traffic levels and 

20 future traffic projections. I did find one agreement flHHHunal that stated mat i f the 

21 lYC volumes exceeded s rartsin amount, the specified rates ia the agreement ssmtieaV 

22 However, the agreement was unclear as to what rates applied i f the iwhrma levels ware 

23 not exceeded. As was the case with the first category, from a CLEC's perspective there 

* Order Addressing Exceptions and Motion to Reopen the Record. Public Utilities Commission of 
the State of Colorado. Decision No. C l 1-1216. October 17,2011. 
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1 is no cost savings tdaled to a particular DCC maintaining or exceeding a specified 

2 volume of traffic and therefore no basis for offering a discount based on specified 

3 volumes. 

4 Q. WHAT IS M R . WOOD'S THIRD C A T E G O R Y O F AGREEMENTS? 

5 A Mr. Wood's third category includes agreements containing payments from CLEC to DCC 

6 and from DCC to CLEC. I am unclear as to specifically what terms Mr. Wood's is 

7 referring to in this category other tlum tis statem 

8 switched access services and includes other services and payments." Without knowing 

9 what the specific terms are, it cannot be determined whether QCC would be willing to 

10 agree to them. Regardless, to the extent that may include services beyond switched 

U access services they do not meet the threshold of bang switched access cost based 

12 distinctions and thus do not provide a basis for deterrninrng mat QCC is not similarly 

13 situated. 

14 Q. PLEASE DISCUSS M R . WOOD'S FOURTH C A T E G O R Y OF AGREEMENTS. 

15 A . Mr. Wood's fourth category includes agreements with provisions concerning "network 

16 integration." Mr. Wood cites the specific example of Direct End Office Trunk 

17 requirements. Some of the remaining Joint CLEC agreements contain language related 

18 to direct end office trunks. In every case, the requirements related to Direct End Office 

19 Trunks were very general requirements such as: 
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1 "These requirements ate clearly no more than would be expected from any IXC. As I 

2 noted in my Direct Testimony it is in the best interest of any IXC to establish direct 

3 trunks where volumes are such that it makes exxmomic sense 

4 Q. A R E THERE OTHER NETWORK REQUIREMENTS IN TTJE JOINT C L E e 

6 A PariMpSi although mat may be somewhat of an overatatenseafc—There is a genet al 

7 statement in one of the agytoincma {BEGIN L A W Y E R S O N L Y CONFIDENTIAL] 

9 M L W M I {END L A W Y E R S O N L Y CONrTOENTlAifrtrrat:— 

9 [BEGIN LAWYERS O N L Y CONFIDENTtAfct WtkWKkWkmWi 

aaaaaaaaaaaaaaam 

BaaaaaaaaaaaH^ 

Baaaaasataaaaaaaaaw [END LAWYERS 

13 ONLY CONFIDENTIAL] 

14 This language doesn't aoailyeiaea a speeifie or unusual burden on either eoapany, and 1 

15 would expect feat QCC would have agreed to such a bioad principle had it been made 

16 aware ef dm secret agfeeeaeaai. 

17 Q. WHAT IS M R . WOOD'S FIFTH CATEGORY OF AGREEMENTS? 

18 A The fifth category concerns "bill and keep" provisions in several of die off-price list 

19 agreements. Like Mr. Wood's other contract categories, the use of bill and keep for the 

20 exchange of local traffic has nothing to do with die cost of providing switched access 

21 service. Bill and keep is not a particularly unique term and condition when it conies to 

22 compensation for the exchange of local traffic, with many interconnection agreements 

23 specifying bill and keep. While Mr. Wood argues that the volumes of local traffic 

24 generated by QCC's CLEC would have to match the local traffic of the preferred DCC is 

,„ REDACTED 
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1 order to be srmilariy situatê  

2 provisions that raruires traffic be in balance. 

3 Q. WHAT IS M R . WOOD'S SIXTH AND SEVENTH CATEGORIES OF 

4 AGREEMENTS? 

5 A. The sixth and seventh categories concern agreements by the DCCs to settle outstarKling 

6 disputes and make some payment as part of the settlement These two categories, like 

7 the previous categories, have rwthing to do with the cost of providing switched access. 

8 Mr. Wood argues that, to be similarly situated, QCC would need to be in a position to 

9 provide comparable value to the CLEC. Yet Mr. Wood obscures or overlooks the reason 

10 why die contracting DCCs agreed to make payments. As QCC understands ft, the 

U preferred DCCs had withheld payment to the CLECs due their belief that the CLECs' 

12 switched access rates were excessively high. Thus, in the agreements, the DCCs were 

13 presumably repaying only a portion of the withheld amounts. In contrast, QCC had paid 

14 100% of the CLECs' invoices, rwrwithstanding the high rates being charged. . In other 

is words, QCC would have needed to refuse to pay the CLECs price list rates (just as die 

16 preferred DCCs had) to be similarly situated. Mr. Wood's argument defies all logic and 

17 reason, and cannot be squared with sound public policy. 

18 Q. A R E THERE OTHER REASONS TO B E L I E V E T H E CONTRACTS A R E JUST 

19 A VEHICLE TO OFFER T H E PREFERRED IXCS L O W E R SWITCHED 

20 ACCESS RATES AND NOT T H E TRADE OFF OF COMMITMENTS AND 

21 OBLIGATIONS THAT M R . WOOD CLAIMS? 

22 A. Yes. These last two categories perhaps best illustrate the flaw in Mr. Wood's reasoning 

23 that it was only by meeting the other requirements (no matter how tenuous) in die 

24 agreement that die favored DCCs were able to avail themselves of the lower switched 

15 
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1 access rates. According to Mr. Wood, the preferred IXCs were able to artificially create 

2 value to the CLECs by withholding payment and, as a result, were rewarded with lower 

3 switched access rates. This argument ultimately leads to the conclusion that the reason 

4 QCC is not similarly situated is because it paid its switched access bills, unlike die 

5 preferred DCCs. This makes no sense from an economics perspective and, from a pubbc 

6 policy perspective, penalizes DCCs, tike QCC, which pay their bills while rewarding 

7 those who don't 

8 Q. DO YOU HAVE A FINAL COMMENT ON MB. WOOD'S POSITION THAT 

9 THE FAVORABLE BATE TREATMENT IS INEXTRICABLY LINKED TO 

10 ADDITIONAL COMMITMENTS AND OBLIGATIONS UNDERTAKEN BY 

1 I 'I'US fV^1? 
^B^VBBsasP^BBnB^aa^sp 

16 
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D. Q C C C L E C AGREEMENTS 

Q. M R . WOOD ARGUES T H A T Q C C HAS ENTERED INTO OFF-PRICE LIST 

AGREEMENTS M U C H L I K E T H E AGREEMENTS THAT A R E T H E SUBJECT 

OF THIS PROCEEDING (WOOD DIRECT TESTIMONY A T PAGES 5649). 

PLEASE DESCRIBE T H E AGREEMENTS M R . WOOD REFERS TO. 

A. (BEGIN L A W Y E R S O N L Y CONFIDENTIAL] 

17 REDACTED 
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REDACTED 
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anaannamnnamanmBH 

2 • • • • |CNDUWYERS()NL¥CONFDENTIALl 

3 Q, WERE THE C P L A AGREEMENTS C O N C E P T U A L L Y DIFFERENT THAN T H E 

4 AGREEMENTS T H E CLECS HAD WITH T H E PREFERRED DCCS? 

5 A. Yes. First, the CPLA agreement (winch related to QCC's provision of unregulated 

6 wholesale long distance services) and the secret CLEC agreements (which related to the 

7 CLEC's provision of regulated mtrastate switched access services) are entirely different 

8 types of agreements. Also, the intent, and result, of the CPLA language was not to 

9 advantage one wholesale customer over another, hut to accommodate a CLEC's 

10 supposed inability to bill for switched access. Unlike the secret switched access 

11 agreements at issue in this case, the CPLA arrangement was designed to have neutral 

12 economic effect on the cxmtracting parties. It was intended to offset lower wholesale 

13 long distance charges against switched access charges that were owed but allegedly 

14 couldn't be assessed. To the contrary, the secret switched access agreements were 

is intended to benefit the LXC without any corresponding offset (aside from ensuring 

16 collectibles for the CLEC) benefiting the CLEC. 

17 Q. WAS C P L A T A K E N INTO ACCOUNT IN M R . CANFEELD'S 

18 CALCULATIONS? 

19 A. Yes. If a respondent CLEC actually waived some or all of its intrastate Florida switched 

20 access charges, the minutes and charges associated with such waiver would not be 

21 induced in Mr. Canfield's calculations, as die calculations are based on actual billing 

22 records. 

23 

20 
REDACTED 
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1 E. OTHER ISSUES 

2 Q. MR. WOOD ARGUES THAT QCC, UNLIKE SOME OTHER IXCS, DID NOT 

3 NEGOTIATE SIMILAR AGREEMENTS WITH FLORIDA CLECS, IMPLYING 

4 THAT IT WAS QCC'S FAULT THAT IT WAS DISCRIMINATED AGAINST 

5 (WOOD DIRECT TESTIMONY A T PAGE 6). PLEASE C O M M E N T . 

6 A This argument flips the non-discrinu^umon obligation under Florida law on its head by 

7 attempting to place the burden of avoiding rate discrimination on the customer (QCC) 

8 rather than on the company that owns the rron-discrimination obtigation. While the 

9 CLECs may claim mat QCC was free to negotiate for better access rato 

10 argument is rmsleading and pre-supposes that the CLECs would have agreed to provide 

U the QCC the lower rates. QCC has the right to conduct its business with the 

12 understanding that other carriers, mcluding its suppliers, are acting in compbance with 

13 the law and are not giving preferential treatment to QCC's competitors. QCC had no 

14 reason to expect that off-tariff rates were actually available or that such requests would 

15 be honored. Buyers of switched access can reasonably expect they are being charged the 

16 best available rates based on public filings. Due to the secret nature of the off-price list 

17 agreements, QCC had no way of knowing which CLEC was providing off-price list rates 

18 in Florida. This is especially true in light of the fact that several of die Respondent 

19 CLECs have price list provisions that expressly guarantee non-discriminatory treatment 

20 to all customers in the event the CLEC offers service via an off-tariff contract.5 Placing 

21 the burden on the Respondent CLECs to prevent disairrnnation, as Florida law clearly 

22 does, is wise policy. Otherwise, QCC and other DCCs would have to constantly 

23 communicate with over 700 CLECs nationwide to determine if off-tariff rates are 

5 This is true of Respondents: Budget Prepay, Inc., BullsEye Telecom, Inc., Navigator 
Telecornmunicstions, LLC and TW Telecom of Florida. L.P. 

21 
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1 avadableorif tbeybadaheadyoffer^ Secondly, it would 

2 require the CI^Cs to respond And, i f the overture for an off-tsrffl 

3 agreement were rejected, there would be no recourse. Finally, die undisputed facts in 

4 this case belie the disingenuous argument that QCC could simply have requested lower 

5 access rates at any time As desert 

6 QCC did make significant attempts to query CLECs about the existence of off-tariff 

7 access agreements and the possibility of obtaining lower switched access rates. These 

8 requests were generally ignored* 

9 Q. DO Y O U A G R E E WITH M R . WOOD'S FOOTNOTE ON P A G E 8 OF HIS 

10 TESTIMONY THAT ASSERTS THAT IXCS A R E NOT REQUIRED TO USE 

11 THE NETWORK FACILITIES OF UNAFFTLIATED L E C S TO COMPLETE 

12 CALLS? 

13 A No. As I noted in my Direct Testimony, switched access has long been considered a 

14 bottieneck service. First and foremost, mere is no omer way for an K C to reaxto an end 

15 user local easterner for long distsnce caU but through die switch of the local carrier who 

16 provides local services to die end user.7 Both the FCC and state commissions have 

17 repeatedly acknowledged that LECs, CLECs and ILECs alike, have monopoly power 

18 over me botderteck access to the end user. 

19 Q. MR. WOOD DISCUSSES HIS INTERPRETATION OF T H E FLORIDA 

20 STATUTES THAT QCC RELIES ON IN ITS COMPLAINT (WOOD DIRECT 

21 TESTIMONY AT PAGES 17-30). PLEASE C O M M E N T . 

22 A . Iam not a lawyer, nor it should be noted is Mr. Wood. I will leave it to QCC's lawyers 

23 to brief die issues related to die legal interpretation of die statutes. 

' Direct Testimony of Lisa Henslcy Eckert at pages &-9. 
7 This excludes special access, which I discass in my Direct Testimony and which is not relevant 

here. 
22 
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1 IVr VERIZON TESTIMONY 

2 Q. WDJCn ISSUES RAISED IN MR. REYNOLDS' TESTIMONY WILL VOtHIE 

3 ADDRESSING? 

4 A-r T will ndcVeae Mr. Reynolds' testimony regarding QCC's obligation to object to the 

5 global MCI • ATeVT baaaaniptey (wHlcncBi agreement1 that, in port, indebted me offprice 

6 Hat mtmatatft switched aeecaa services egweutcnt at issue in this case, and his argpjnent 

7 that, by not objecting to that sottkment agreement in bankruptcy court, QCC somehow 

8 waived its rights with respect to the issues raised in tins ease.—I also admess-Mrr 

9 Reynolds' argument that fee MCfrATeVT intiaatatc switched aeeess agreement was 

10 '̂ ecipreoaP aad, therefore, it didn't rually matau that ihm intrastate switehed access-rates 

n charged by MCI under that agreement did net eomply with ita tariffs aad wtre-nevar 

12 made available to other IXCs. 

13 At MCI BANKRUPTCY 

14 Q. MRi REYNOLDS DESCRIBES THE BACKGROUND AND NEGOTIATION OF 

15 THE MCI ATeVT SWITCHED ACCESS AGREEMENT IN THE CONTEXT OF 

16 THE WORLDCOM BANKRUPTCY PROCEEDINGS BEGINNING ON PAGE 9 

17 OF DJS TESTIMONY. IS QCC CHALLENGING THE BANKRUPTCY 

18 COURT'S APPROVAL OF THE WORLDCOM-ATAT SETTLEMENT* 

19 AT NO , not at all. MCI was free to settle its banferaptey claims with ATAT subject to 

20 Baaasaptey Court approval. QCC is not calling into question MCFs ability to enter aa 

21 off-tariff a*rm< ngrnrimnnt QCC dees, however, assert that MCI violated Florida lewey 

22 failing to take steps to make the lamia of the agioemeut available to ether DCCs, 

* 9 a July 21,2002 WorldCom, toe., and meat ef ita doeaeeae aueaiaaariea, metaling MCIraeew, 
(aaueenvaly, "WeriaVCea") kunaisa prnnnBiknga under ate United States Doakiapasy Code, WarieXJeea, 
Iaei, United States Bankruptey Cam, Baulhisu Diaaisit of New Vutfc, CLaptei 11 Case No. 02<13SM 
(AJO), fflai an Jaty 21,2092 ̂ WaMlDam Doafanptey Case"). 

23 
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2 Q. MB HFVNOf ,DS A M EGES THAT B Y VIRTUE O F BEING A PARTY TO T U B 

3 WQBJ D C O M BANKRUPTCY CASK, QCC HAD NOTICE OF T H E TERMS-OP 

4 THE MCl -ATf tT ACCESS AGREEMENT BECAUSE THE A G R E E M E N T WAS 

5 FILED W H S T H E BANKRUPTCY COURT (REYNOLDS BHtB6F 

6 TESTIMONY A T PAGES 14 16). DO Y O U AGREE? 

7 A . No. Mfi Reynolds sencrto that QCC had notice of the MCI-AT&T access agreement by 

8 virtue of being a party ia me WorldCom DfjAruptey Case. Tbia ia incorrect First, me 

10 haalcniptry counsel served the motion for approval of mo WoridCora-ATftT settlement 

11 on QCC's banirrriptn}r nrnmeelj QCC was not aware of me contents of the confidential 

12 switched apccst anrccBacntg referenced briefly therein, Furthermore, the Bankrwptr.y 

13 Court's approval of lac MO-ATcYT sediment agrocmrnt (whifh happened to tnctadr 

14 me M C I A T & T access agrocutrnl at issue here) did not excuse MCT from mmplyrng 

15 with Florida law, although that it a matter irft host for frawtsd to brief fkmr rrmtimt is 

16 nttrtrnsry A n T H i r r t *r r* iT \*n_ a TAT a < w « c m^tmm^n* at i*m* 

17 htrr irst it rr-ft rrar* ~e - *—p— U H - A T A T « - t i » w n » i t i p ^ n ^ t 

18 sdamssinfl a myriad of issues and claims Mr. Reynolds' assertion that, hy virtue of the 

19 global MCI-AT&T settlement, QCC had notice of the intraatatr saritchrd snows 

20 ffuTrWnf't in « fl"^ d^m/WMtrotwri, mt ttMHtt in part, hy hie. n W n 

21 exhibits. First and foremost, the global MCI .AT&T srsttlonf-nt agrcwnwit was, and-is, 

22 m l r d ami stmfidsntial Ai* *""t r^*— *« tf«*«i «*ri»m««rt 

23 (nor the ''reciprocal" switched access agreements that were adjuncts to the global 

24 ntttlrmsnt agmmimt) r* *r— —° In majring the rlaim thst QTC war or 

24 
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1 motion seeking approval ef the MOfrATeVT global stUlraueul agiecuicui wm filed. 

2 Duriag that same time period, WorldCom filed 17 scpaiate uiuliuns inuluumg $Tmmnry 

3 joegmeat motions. Ceauaraporary media accounts kkutified the WuridCmubautouptcy 

4 ease as die largest ia Uuitod fiestas history at the time it wasHBcdr" 

5 Q. IS QCC ARGUING THAT HUE COMPLEXITY OF THE WORLDCOM 

6 BANKRUPTCY CASE IS THE REASON THAT QCC DID NOT HAVE NOTICE 

7 OF THE DISCRIMINATORY MOI-AToVT ACCESS AGREEMENT INCLUDED 

8 AS PART OF THE GLOBAL SETTLEMENT AGREEMENT BETWEEN THOSE-

9 PARTIES? 

10 A. No. But it is importarrt to have aa underloading of the awe and aeopc of the baakruptey 

u prnnrratingo ia evaluating aba one vague sentence in the single pleading that MCI eflesme 

12 gives rise to QCC's oonatHiativo aotiee of me MCI AT&T off tariff aeoees agreement at 

13 issue ia this ease. Even the MCI attorney ia a parallel proeceding in California plated! 

14 We provided disoovery response to Qwest as to » based on ens best 

15 teeotteetiea why that agreement was not filed with- tho [California] 

16 Conuniaaieft. The reason? m summary, is that whoa a company goes 

17 into bankruptcy, the bankruptcy lawyer* toko over. And dungs get-filed 

18 with the court agreements get made. I mean in the WoridCom 

19 baaamnrtey, I think more wore over etheusand creditors lined up at die 

20 deer. So when1 das agreement was approved by the hanleruptoy court, 

21 wr whatever reason, the people at Vennon — if-wasnt oven Verieen-

-̂The WerMCem bankraptey • 
Batwasa 2QW-
Omuny, Global Qroastaa, Teach i 
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1 gusmaoa at the foe, former MClmctro =» oadrA tfaink- to fotward it to 

2 the regulatory people to have it gee! wife the CeannMsaimi.nU-

3 QCC Aid aat uuipkty aa-array ef law jus to review ana monitor each and evay ffifoyiiT 

4 the WoridCom Daaleruptey Case. QCC and its affiliate Qwest evaporation logiudlj aud 

s aeeessaHly focused their resources on settling their own claims with WorldCoin/MCI 

6 and the other- bankrupt telecom eumpawiosr QCC did not direet its resetuees-to 

7 reviewing, investigating and challenging fee myriad of settiemeuts between the debtor 

8 earricw and other oroditora. QCC oaemot be presumed to be owarc of the existence (cr 

9 especially the details) of tho AT&T WorldCom scttlemcBt, oven if WorldCom's 

10 bankruptcy eounsel served a motion (among the scores of others) on QCC's bankruptcy 

* « ^^p^^u_j»j___^ 

11 VCrBBSmVF 

12 Q. YOU DVP1CATBD THAT THE MOTION 8EBK1NC APPROVAL OF THE 

13 GLOBAL MCI AT&T SETTLEMENT AGREEMENT WAS VAGUE AS TO THE 

14 EXISTENCE -OF AN OFF TARIFF INTRASTATE ACCESS AGREEMENT 

15 CAN YOU PLEASE ELABORATE? 

17 requesting its approval and was filed under seal. MCI filed the global settlement 

18 agiuiuent under seal presumably because many of the parties to the case ware 

19 competitors of MCI (e.gu» local telephone pomponies like Vesiaon and Qwest 

20 Corporation competing for local telecom business and long distance earners like QCC 

21 and AT&T eompeting for long mstence buoineos) and all of those partieo wees very 

22 protective of their ccuipi*iti»u information. Mr. Reynolds on page 11 of his testuaeny 

23 acfcnowlodgea dial the Settlement Agi cement is a confidential document Ia ftei even 

- Transcript frnia Pwibtsmaa, Ctrnftrasoe iu aw Qwimt CaiaanniiscliuiH) LLC Pmcalaiati CaseOt 
08-006, Sea rVanessea. California, My 19, 3X109. Iuwty Iteyes fat MCIasotto (also hawwa aa Via icon 
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1 now in cms docket MCI continues to assert the confidentiality uf its global sctllcuHail 

2 agreement with ATeVT and the "leidpiucal11 switched access agteetnems thnnsefvesr 

3 The point to be made ia that the MO-ATeVT setdemcnt agiceutent, of whkar-Oe& 

4 allegedly had notice simply by virtue of ita status as a party to the WorldCom 

5 Daahiuptey Case, was filed confidentially and under seal. QCC did not have access to 

6 the MCI ATAT aettlement agreement aad never saw it in the eenteiat of the WerMConr 

8 Q. DOES M O DISPUTE THAT TUB MCI-ATAT SETTLEMENT AGREEMENT 

9 WAS FILED UNDER SEAL? 

10 A No. Mr. Reynolds acknowledges mat we Settlement Agimnuit itself was net available 

11 to QCC. MCI contends however that most of the key provisions ef -the MCI-ATAT 

13 were disclosed in the motion flashing apptoval of the settlament (Reynolds at page 11). 

14 Q. DO YOU AGREE THAT THE KEY PROVISIONS OF THE SETTLEMENT-

15 AGREEMENT ITSELF WERE DISCLOSED IN THE MOTION? 

16 A. No. The motion itself (Eidiibit PHR I, page 7) simply states the par̂ co ore entering into 

17 new bilateral switehed aeoeas contracts. Nothing in the motion would give a reasonable-

18 reader any indieetioa that tins global setdanaont agtoement included aa off price lint 

19 uteaetata switehed aeecaa ooraponeat effective in Florida, Nothing ia she asotion would 

20 put a mud patty an notice that MCI intended to establish below price list intraatate latas 

21 available only to ATAT and to no other DCCs. In short, the umoouous otatement buried 

22 in the single spaeed teat aa page-? ©f-the motion (1 of 17 filed that month) that the 

23 parties were agreeing to "a two year Ui-lateral switehed aoaass eontoact" ia so general and 

24 so vague as to have no reasonable meaning, even had QCC a reasen to sarotiajaa»4ias 
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* ~ 1 [ g^BjbaU^WVBBS ONLY CONFIDENTIAL) 

2 Q. WHY WOULD A REASONABLE REAPING OF THE MOTION TO APPROVE 

3 THE GLOBAL MCI ATAT SETTLEMENT LEAP ONE TO ASSUME THE 

4 SENTENCE MR. REYNOLDS CITES PEALS ONLY WITH UNE F» 

6 disputes, indiWrrtfl tht TINE-P dispute, tht Vfffflnia Action, the Contempt Motion) the 

7 —j«~r» * ^ *—y ° T r t i T j *nf thf prtimthl nrnfaTrnm nrrtirm" and 

8 than httg g nib âragraphs tattered (a) thru (h) dwmibinrj the sattiaaaent." Buried as the 

9 third bullet point in the icction addressing UNB-F disputes ia ma aafawnaa to the 

10 "bilateral owitehad aeesao contracts" relied upon by MCI far ita notice theory in thaa case 

^ 12 fltputsa settled in the taaled agreement filed with tht notion related solely to UNB-P 

13 iasaasr 

14 Q. IS THE FACT THAT QCC PIP WOT OBJECT TO THE MCI-ATeVT CLOaUi 

15 SETTLEMENT AGWITMENT Pi THE WORLDCOM BANKRUPTCY CASE 

16 RBI BY ANT HEBE? 

17 A . No. A> noted above, QCC had no reason to pay particular attention to the MCLATAT 

18 global setttamont in the context of tint WorldCom Banfcniptcy Case, and it certainly not 

19 iririag the Commitsion to unwind the Btnlrruptey Court's approval. Mew to the point, 

20 QCC does not object to the settlement itaclf; it objects to MCl's subsequent faihae-te 

21 comply with Florida law once the agreement was- approved.—The fact samsins that 

22 HTmr*-— Hi r—* —nfTY ""'*!• ;*° ~ Q - » 1 T <*itQ-ti~» t . , „ » K » 

s-*- 23 terms avauabla to other DCCs, including QTT It could have easily done so by lowering 

"-finhibit PHP. 1, Section 8(h). 
30 
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1 ita price hot switched access rates of by offering a siinUai swiudied auicsi agiemenrtD 

2 othoi DCCai including QCC. It did aridier. Under these eimujiirtainiee, Oir fajut that 

3 QCC did net object to the MCI-AT&T glubal sclQcuiuil (ui any pail Oinwf) la Qie 

5 Q. WHY BOSS YOUIt TESTIMONY INCLUDE SO MUCH DETAIL ABOUT THIS 

6 ISSUE AND THE ONE SENTENCE W THE MOTION SEEKTNO APPROVAL 

7 OF THE MCI-ATAT GLOBAL SETTLEMENT AGREEMENT? 

8 A. P seams of MCl's estaao<ô nary auiplutiij un this issue. MCI seems to rest Us defense 

9 largely on whether QCC was aware of the ogroemaat whan it was put before the 

10 Btaktaftay Court for approval For all the reasono I've given,1 MCl's Mgnmeuts based 

X1 flHfr(a^Sa^$ia\00J^)^^A 

12 Q. WAS IT QCC'S RESPONSIBILITY TO SEEK OUT THE REDUCED OFF-

13 TARIFF INTRASTATE ACCESS HATES THAT MCI PROVIDED TO ATeVT 

14 UNDER THE MCI ATeVT ACCESS AGREEMENT? 

is A. >loi MGI attampts improperly to put the bofden en QCC, the easterner, sad takes no 

16 raspoasibility fat its failure to offer the same more fcvotaUci tanm and conditions to 

17 QCCi On page 37 of his testimony Mr. Reynolds states that QCC never madc-any 

18 mania as related to the MCI AToYT switched aeeess agfeomciat and implies that QGG 

19 should have done so. Ttns improperly places the burden en QCC as-the easterner to seek 

20 oat equal, aon-flsoriminatoiy treetwiant MCI should have applied the lowur switched 

21 aaeeso ratao it offered to ATeVT to QCC and ether DCCs or, at least, offered te do so at-
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* RFA30PROCFFY 
Q. ON PACK « OF PJS TESTIMONY MR. REYNOLDS DESCRIBES I HE 

BILATERAL AND "RECIPROCAL" NATURE OP THE AGREEMENT W11H 
ATcVTi PLEASE RESPOND, 

i that the MCI-AT&T o f ^ i i T agjumuU was wkparmA 

'thnw ATftT weuldhavc "qualified" for this atraugemuu. Put e*saiude, 

23 of firis tostuneiiy chat QCC could not offer switched access to 

i could not have enttttd iuio die agreement MCImoti u bnoSwm 

with this argument. Tiist, thert is imthing in the 

apporto Mr. Reynolds aigtuncnt that the parlies 

uns amount of traffic. There is nothing in the aarceuitut fliatttes-

ieular number of minutes or a particular volume Nothing in the 

itquuca the parties te have similar aiged leeal business and nothing in the 

[ to opt into it, would have imposed the kmds-of 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 these jusdfieatioas fin not offering QCC the favorable luiuj, and setting aside whether 

17 they are valid in any wont, oppeur to bo poat-hoe in naturcr 

18 Q. WERE THE MCI AND AT&T AGREEMENTS TRULY RECIPROCAL? 

19 A. No. This argument must be enposed for the myth that it is. Tmuiug to die facts; the 

20 historical switched aeeess rams of the AToVT and MCI CLECs arc revealing. 

21 AT&T/TCG has historically kept its owitched aeeess ratos at very low levels, consistent 

22 with its advocacy that state rotes should nutror the FCC rales and, therefore, CLEC rates 

23 should net exceed Regional Bell Operating Company ot "RDOC" benchmark ratesr-Orr 

24 the other hand, MCI had historically higher switohed seeeas rates in a number ef states. 

agree 

new cesidifions that Mr. Reynolds new outlines in his testimony. In other words, all of 

32 



Docket No. 090538-TP 
Rebuttal TeBtaaooy ofWilliam fiattoe 

Filed Angutt 9,2012 

TTiurrfoio, any aaiecmcnt by ATAT to lower ita execs* latas Ui a ummiuu tate WK» tun 

Muck of a eoBapionunei On the othar hand, aa MCI agreciuuil tu luwct its access tales 

to ma same tota was far more significant Thus, from this uneven starting point; the 

MCI-AT&T agreement was not traiy reciprocal in any balanced sense, contiajy to 

COULD QCC HAVE ENTERED INTO A *RECD?ROGAL» AGREEMENT 

W r f H MCI TO PROVIDE SWTTCnED ACCESS SERVICES? 

Cutoinly. As I noted in my Direct Testimony, although QCC did not provide switehed 

uuuuss between the years 2004 and 2007, QCC was oarn'fieoted to ptovidc local 

exchange serviee in nearly every state (mduding Florida) during that pcriotb—The 

availability of discounted switehed access rates wauld eertainly be a relevant factor in 

any decision tcgaiding tlx, offering of switched aaeess aervioes. Because MCI did not 

make the ATeVT Uaiuii available to QCC, QCC was doomed uf the twwtortunity to 

eeasiaer whether to offer switehed aoeess (assuauag that was even a legjaiaaato 

picrcauisite for the discount afforded by MCI to ATeVT) and the potential baaefits saah 

ait offering may have brought 

REDACTED 
33 



Docket No. 090538-TP 
Rebuttal Testimony of William Easton 

Filed: August 9,2012 

1 Q. DID THE ADMINISTRAT^rE LAW JUDGE f A L P n IN Tim PABAHJB, 

2 COLORADO PROCEEDING RECENTLY EXAMINE THE- SAMS-

3 R E C I P R O C I T Y D E F E N S E T H A T M C I H A S R A I S E D I N T H D J P R O C E E D I N G ? 

4 A. ¥es? On June 21, 2012, me Colorado ALJ issued a rocmnmcnded decisiou, which 

5 foeused in largo part en MCI's reciprocity defense. The ALJ rejected me woiprooity 

6 defense and found that MCI had isiitowfully diaorinsmsied against QO0» m his ruling 

7 the ALJ stated dm foUowmgt 

8 27. Without regard te inmhsnentaden, the tttrust ef MCImeem^ 

9 seeoud theory is that QCC was not similarly oituated te AT&T heeauoe 

10 QCC could not undertake the reciprocal anaagemtnt Aside from 

11 foiling to filing with the Cornaussioa, the attempt to dnmngaah-

12 customers by a cenAinatioa of aeeess with other tariff" and off-tariff 

13 contract provisions was previously rejected. The substance of aoaeoo 

14 agreements must prevail uwar form and access semocs cannot be 

is obscured or obviated by inehaaion wife other terms. Creativity ef-those 

16 cmtraeeiag for access, as segregated coasistent with § 401S»10St 

17 CJLQ., esnnet change the access service provided nor the unlawfiri-

18 priemguwrsofr 

19 28. niusUativcly, the agreement between MCI end ATeVT applies 

20 switched aeeess service rcgaidlcas of delivery method. However, if the 

21 patties had negotiated a commercial agreement to limit charges to* 

22 unique ucgotiauul methodology using ttedrtional means plus delivery of 

23 a ptppttcom, or perhaps a unique balling requirement (eg., use of 

24 eouuollod proprietary applioationa), they would forever prohibit any 
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2 Colorado law. 

3 33. For MCI to ooriditfoa pricing or availability of ititiaatate access 

4 sendee upon roerprocaaon of ocrviec atone would directly contravene 

5 ma limitations of § 40-lS-10S(l), CiRjS. ' 4 An DCC requiring innaauUi 

7 prevision of access service. Such aa IXC requiring aoecss need aofraave 

8 any ability to provide access services. For MCI to tower fee rate far 

9 access srevicc only for those able to provide reciprocal service directly 

10 contravenes Colorado law u 

11 C OTHER ISSUES 

12 Q. ON P A G E 40 OF HIS TESTIMONY MR. REYNOLDS ARGUES THAT Q C C PP> 

13 H O T FOLLOW THE DISPUTE PROVISIONS Bi M C I M E T R A T S PRICE LIST 

14 PLEASE COMMENT, 

is A. Mr. Reyaoldg' argument appears to be that the appropriate venue for QCC to address 

16 MCl's disgrinuaatory pricing was through fee price hat dispute prooesg. Thin tirmansnt 

17 assumes that QCC was aware of the discriminatory prising. An Ma Hansloy Cohort 

18 made clear in her direct testimony, QCC's awareaogg came about through confidential 

19 documents leraivsri in Minnesota litigation. As a result, QCC was pracludcd from using-

access, make or grant any preference or advantage to any oetsoa psoviaaafrJaaaogsasMimnaHnna aenrine 
htfiiiren nnhanaas nor subject any such person to, ace itself take advantage of, aayowguotco or coaieotithc 
disadvantage for pwviAmg annoss to thr loral crt-hangc network, Access charges by a local sffltaanaa-
nrovirtnr ahall hr noatJwied, ai dotanninod hy ate commission, bat than not ettneeJ its sitege psiee by rate. 
ftlrmmt and by rype of accets ia effect in tnejttate-af Colorado on July-lr Ift&X-

_ Rwrammtmrftd Parisian of Adminktrmthm Law Judga ft Harris Adams- on- Jtsmand. Pablic 
l.IKotira rflnrmiision of far State of Colorado. Decision No. R13J685. Juno 21,2012. 
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1 tnt knowledge of the agraemaHai niidaido ef the Mumcaota hdgatiuu. Clesilj if MCt*i 

2 fayfefeacehad smtnhandlethismtttorthrougheompoBjy to eempanyucgetiaticmj;as 

3 opposed te the currant litigation} it was free at any tune to offer the mew, mnnablc 

4 switched access rates to QCC. Further MfTn •rfiiment notms In IUIJJUII llinf u 

s regulated company (here, MCT) nan limit this Commission's authonty end obUganon to 

6 rnfhrrn Iflorirhi itsnitii end laanhie disputes hy tint unilaMwel imilimiuu uf u disptitc 

7 rosolution preirtrion ia its price list. While I defer- to sounaal to brief dm appropriateness 

8 of MCFs suggestion, principlss of public policy do act support lmtrang me 

9 r ^ m i . ^ . ' . — ixr»i "•fjrj""*-

10 V. SUMMARY/CONCLUSION 

11 Q. PLEASE SUMMARIZE YOUR TESTIMONY. 

12 A. Tne major thrust of bom Mr. Wood's and Mr. Reynoio '̂tesbmony is tftat QCC is not 

13 similarly situated to the profaned CLECs. However, both fail to address or identify any 

14 oost based distinctions between QCC and the DCCs they favored with the secret switched 

15 access agreements. Nrither offers any evidence that mere was any such cost basis for die 

16 rate discrimination. In Mr. Wood's testimony he argues that QCC must be willing and 

17 able to accept each and every term in the preferred IXC agreement in order to be 

18 "similarly situated" for purposes of a rate discrimination analysis. Yet clearly not every 

19 distinction serves to render two customers dissimilarly situated and the agreements 

20 "additional comrnitments and obligations" cited by Mr. Wood appear to be merely an 

21 after the fact justification for the discriminatory rate treatment. Mr: Reynolds' arguments 

22 that QCC was not similarly situated te MCI are equally unconvincing. Mn Reynoldŝ  

23 claim that the AT&T sgromwnts with MCI ware reciprocal is belied by the fart that the 

24 sipaarnsTitf mniltarl [BrfJN LAWYERS ONLY CONFIDENTIAL] B B M B i 

REDACTED 
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I [END LAWYERS ONLY CONFIDENTIAL] Ultimately, the testimony of 

bom the Joint CLECs and MCI fail to offer a credible and legal justification for the 

discrramiatory behavior engaged in by the respondent CLECs and must be rejected. 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 

A. Yes, it does. 

REDACTED 
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I. INTRODUCTION 

1 Q. PLEASE STATE YOUR NAME, BUSINESS ADDRESS AND POSITION. 

2 My name is Derek Canfield. I am employed by TEOCO Corporation (TEOCO) as 

3 Executive Director of Usage Audit and Analysis. My business address is 10955 

4 Lowell AveSte 705, Overland Park, KS, 66210. 

5 Q. PLEASE GIVE A BRIEF DESCRIPTION OF THE RELATIONSHIP 

6 BETWEEN QWEST COMMUNICATIONS COMPANY, LLC AND TEOCO. 

7 A Qwest Communications Company, LLC (QCC) is a customer of certain products and 

8 services provided by TEOCO, iricludmg, but not l n ^ 

9 its switched access expenses winch are at issue within this complaint. 

10 Q. WHAT IS YOUR WORK EXPERIENCE? 

11 A. I have been in the telecommunications industry for fifteen years. For the past six years, 

12 I have worked in my capacity at TEOCO Corporation, providing among other things, 

13 extensive auditing of our clients' switched access invoices received from local 

14 exchange carriers (LECs). Prior to joining TEOCO, I worked one year as an 

15 independent consultant, working on various projects such as the integration of two 

16 wireless telephone company networks that was the result of a merger. My initial eight 

17 years in telecommunications were spent with Sprint Corporation, which at that time 

18 had operations as a wireless provider, a long distance provider, an incumbent local 

19 exchange carrier (ILEC), and a competitive local exchange carrier (CLEC). For 

20 Sprint, I was responsible for the initial build out, and subsequent operations, of groups 

21 that both billed switched access and verified the incoming invoices for switched 

22 access, special access, and various wholesale services. 

23 
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1 Q. WHAT IS YOUR EDUCATIONAL BACKGROUND? 

2 A I received my Bachelor of Arts degree from Bethany College in 1994 and my Master 

3 of Business Admmistration degree from Wichita State in 1996. 

4 Q. HAVE YOU EVER SUBMITTED TESTIMONY BEFORE AN 

5 ADMINISTRATIVE AGENCY? 

6 A. Yes. In the parallel Colorado complaint proceeding (Docket No. 08F-259T), I filed 

7 two rounds of pre-filed testimony and testified at hearing, in the parallel California 

8 complaint proceeding (Case No. C.08-08-006), I submitted sworn declarations. 

9 I have also filed testimony before the Minnesota Public Utilities Cornmission in 

10 conjunction with Docket No. P-5096,5542 / C09-26S; OAK 12-2500-21151-2, which 

11 related to access stimulation. In connection with access stimulation, I have also filed 

12 declarations and affidavits with the Iowa Utilities Board (Docket No. FCU-07-2) and 

13 the Federal Commumcations Commission in File No. EB-08-MD-012. 

14 n. PURPOSE OF DIRECT TESTIMONY 

15 Q. WHAT ISSUE IDENTIFIED IN THE ORDER ESTABLISHING PROCEDURE 

16 (ORDER NO. PSC-12-004S-PCO-TP) DOES YOUR TESTIMONY ADDRESS? 

17 A. My testimony primarily addresses Issue 9(bXi), which states "If die Commission 

18 finds a violation or violations of law as alleged by Qwest and has the authority to 

19 award remedies to Qwest per the preceding issue, for each claim: (i) If applicable, 

20 how should the amount of any relief be calculated and when and how should it be 

21 paid." 

22 Q. WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY? 

23 A. The purpose of my testimony is to describe the financial impact upon QCC of the rate 

24 discrimination at issue in this conndaint. Very specifically, my testimony will define 
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1 the relevant time period at issue for each CLEC named in this case, illustrate the 

2 intrastate switched access billed by each to QCC during the pertinent time period, 

3 describe the variance in rate between the billed rate and the rate provided to certain of 

4 QCC's interexchange carrier (DCC) competitors, and calculate the financial impact on 

5 QCC from inception to termination of the agreement. For agreements that remain 

6 active, I calculated the variance only through March 31, 2012. I understand that my 

7 calculations will need to be brought current later in the case. Also, to the extent QCC 

8 is missing billing data for earlier periods I may need to update my calculations 

9 (assuming that billing data can be obtained from the CLECs) for the earlier periods. 

10 III. ANALYSIS OVERVIEW 

11 Q. WHAT IS THE SIGNIFICANCE OF SWITCHED ACCESS COST TO QCC? 

12 A. Switched access is a very significant expense to QCC. By way of example, for 2010 

13 and 2011, QCC incurred switched access expenses (interstate and intrastate) on average 

14 exceeding •HHaaaaaal Per m o n t n - Of this total, H I H H H w a s for intrastate 

15 switched access. In other words, intrastate switched access accounted for 48 percent of 

16 QCC's switched access expense for 2010 and 2011. Thus, while the majority of traffic 

17 is rated as "interstate," the expense to interexchange carriers (DCCs) such as QCC is 

18 balanced equally between interstate and nrtrastate charges because intrastate rates are 

19 typically far higher than interstate rates. 

20 Q. HOW MUCH OF THE • • • • • IN MONTHLY SWITCHED ACCESS 

21 COST WAS BILLED BY CLECS? 

22 A. Of this total, and again on average, anBBBnaBBB| Q f Q^j g monthly expense has been billed 

23 by CLECs. Of HanannnnneBnnneltota^ arrt?roximately Haaaaaaaaa! (34 percent) was for 

24 intrastate switched access billed by CLECs. 

REDACTED 
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1 Q. HOW MUCH OF THE • • • • • • IN MONTHLY SWITCHED ACCESS 

2 COST WAS BILLED IN FLORIDA? 

3 A. According to my review, H B B B B S V per month has been billed by LECs in Florida 

4 in 2010 and 2011. Of that total, H H (or 38 percent) was billed as in/restate 

5 switched access, and per month was billed by CLECs as intrastttXc switched 

6 access. Thus, on average QCC was billed iaanananaat P** y e a r >n that period by 

7 CLECs for intrastate switched access in Florida 

8 Q. YOU MENTIONED ABOVE THAT YOUR TESTIMONY FOCUSES 

9 PRIMARILY ON ANALYZING THE FINANCIAL IMPACT OF CLEC GFF-

10 PRICE LIST SWITCHED ACCESS AGREEMENTS WITH CERTAIN DCCS. 

11 CAN YOU GENERALLY DESCRIBE THOSE AGREEMENTS? 

12 A. Yes. Generally speaking, the agreements relevant to this case provided AT&T, 

13 Sprint, or MCI Worldcom discounted switched access rates when compared to die 

14 respective CLEC's price list and the invoices generated to DCCs other than to AT&T, 

15 Sprint, or MCI Worldcom Oftentimes, the agreements were national in scope, 

16 meaning that the CLEC and DCC did not enter into separate agreements for each state. 

17 In a couple of cases, die staled (discount) rates were state-specific, but more 

18 comrnonly the CLEC provided the DCC a uniform rate or rate standard across all 

19 states. The discounts follow one of three patterns. Many of hie agreements contain 

20 straightforward composite per-minute-of-usc rates (i.e., unitary rates that blend 

21 together all elements of switched access) for switched access. Other agreements 

22 provide that the CLEC will charge the DCC die local ILECs switched access rates 

23 rather than the CLEC's price list rate. CLEC intrastate price list rates typically 

24 exceed ILEC rates (unless restricted under s particular state's law). The final (albeit 
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1 far less common) form of agreement applies a discount or total dollar credit off of the 

2 CLECs switched access billing to the DCC. 

3 Q. GENERALLY SPEAKING, HOW DID YOU CALCULATE THE FINANCIAL 

4 IMPACT OF THE AGREEMENTS ON QCC? 

5 A. To determine the financial impact, I evaluated the difference between what QCC was 

6 actually billed by the CLEC for intrastate switched access (generally, the CLECs price 

7 list rate multiplied by the minutes of use) and what QCC would have paid had QCC 

8 enjoyed the same discounts the CLEC provided to the preferred DCCs for the same 

9 services during the same period of time. I performed this calculation for originating 

10 switched access, terminating switehed access and 800 query charges.1 For those 

11 CLECs whose agreements use composite (flat) per-rrunute-of-use rates, my calculation 

12 was rather straightforward. I simply multiplied the billed minutes of use times the 

13 discount rate provided to the preferred IXCs by the CLEC and then subtracted that total 

14 from the amount QCC was actually billed by the CLEC for the same number of 

15 minutes. For those CLECs whose agreements use the local ILEC intrastate rate as the 

16 rate to be billed to the preferred DCCs, I had to calculate and use a proxy for that ILEC 

17 rate. This proxy slightly varies from CLEC to CLEC. For the discount/total dollar 

18 credit agreements, I attempted to apply an equivalent discount or credit to QCCs 

19 billing to the extent I could identify the applicable discount. 

20 Q. FOR THE SECOND CATEGORY OF AGREEMENTS, CAN YOU PLEASE 

21 EXPLAIN WHY THE PROXY WILL VARY FROM CLEC TO CLEC? 

22 A. Florida has three predominant lLECs: Bellsouth (new AT&T), Embarq (now 

23 CenturyLink) and Verizon All of the previously mentioned ILECs* rates were taken 

1 The 800 database query is a look-up function performed on all originating 800 calls to determine the proper 
IXC to route the call to for termination. LECs (including CLECs) charge for this (Unction on a per-query bests, 
rather than on a per-minute of use basis. 
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1 into consideration when calculating the proxy rate. In addition, each ILECs rates were 

2 weighted hy the quantity of minutes originating from or terminating to the CLEC in the 

3 appropriate ILEC territory. Bellsouth, Embarq and Verizon bill me minutes by rate 

4 element utilized, some of which are distance sensitive.2 To calculate the average rate 

5 for these distance-sensitive elements, I calculated the appropriate transport mileage for 

6 each CLEC route (which was the distance between the end office and the tandem). 

7 Certain rate elements are only applicable to traffic delivered via the access tandem 

8 while other rate element are applicable to all traffic, either delivered via the tandem or 

9 directly from/to the CLEC switch. Thus, for an accurate determinadon of the 

10 applicable rates under this type of agreement, I calculated die percentage of traffic for 

11 each CLEC that was routed via an access tandem and assigned those specific rate 

12 elements only to that percentage of traffic, while applying the non-route specific 

13 elements to all minutes. The weighting of traffic by ILEC, weighted average mileage 

14 and percentage direct versus tandem routed traffic are all incorporated into my analysis 

15 and for these reasons the effective ILEC rate proxy I used slightly varies from CLEC to 

16 CLEC. 

17 

18 

19 

20 

21 

22 

23 

2 Mr. Easton discusses and describes the differences between flat-rated and distance-sensitive switched access 
elements in his Direct Testimony. 
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1 TV. CLEC BY CLEC ANALYSIS3 

2 A. Br*fftfff*eja. C»mmnaicatlaa»r4AG 

3 Q. PLEASE DESCBJBE THE BROADWING COMMUNICATIONS, LLC 

4 AGREEMENTS AT ISSUE IN THIS CASE7 

5 A. QCC'a claims against Broadwing in mis ease stem from Focal Ceeamuaiennone 

6 Corporation's switched access agreemento. They do not atom diroetly from 

7 Brc-adwing'a awitehed noccas agreements. It io my ueeewtawdiag that Bieadwmg 

8 aequifcd Foeal (er FooaTs resets) many years ago, and that "Fecal'' has coatenied-te 

9 provide QCC switched aeooss in Florida. Focal hag separate and diatinet eff-prioo list 

10 agreements for intmsteto switohed aeoasa w i d t J H aaefBB la the state of Florida. 

11 Capias of the agreements are attached to the Direct Testimony of William Easton aa 

12 Dihibita WRE SA and SB. 

13 Q. WAS QCC BULLED AT THE SAME RATES CONTAINED WITHIN THE OFF 

14 PRICE LIST AGREEMENTS? 

15 A. No. QCC woo billed at rates higher than mow sot forth in those agreements. 

16 Q. WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENTS? 

beginning efiective date-of J B I B B B B B B a n e l Enaoaeeenaeeeeenananan 

20 JBE-4-was only able to obtain invoices data beginnrng-m B B B B B I Thus; the 

21 relevant tuncframe for my current anaryata-is H H U H tfawagh BLaaaaBaaaei 

3 Please note that, while Access Point, Inc. and Birch Communications, Inc. are still technically respondents in 
this case, QCC has entered into a settlement with Access Point aad is working to finalize a settlement with 
Birch. On June 1,2012, QCC filed a notice dismissing its complaint as against Access Point- QCC anticipates 
filing a notice dismissing its complaint against Birch once the written settlement agreement is flnsJ. As a result 
of these settlements, ray testimony does not include a discussion of Access Point's or Birch's agreements, price 
lists or practices. Should the status of these settlements change aa a result of any unforeseen circumstances, 
QCC reserves the right to supplement its testimony with that information and documentation. 
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1 

2 

3 Qt 

4 

5 A. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q. 

19 

20 A. 

21 

22 

23 

24 

PLEASE DESCRIBE FOCAL^S BILLING TO QCC DURING THIS PERIOD 

OF TIME? 

For invoices anted from LmmaammaBal <l»Mga4Bkamaam^ Eoeal billed QCC for 

•^g^BBBB"mr-m«i»uae switched auxss in Floikuc—Focal billed a variety ef 

awitchod aeeeaa elements to reflect the various unique poraena of the ae 

Carrier Common Line; 

-End Office Local Switching, 

-Tandem Switched Transport T îuiuatton; 

- Tandem Switched Transport Facility, 

Tandem Switching; 

- Residual tttcreoanccnoa Charge; and; 

—800 Data Base Query 

The rates for these elements see found ia section 5 of Food's Florida price list, a copy 

of which is attached to the Direct Testimony of William Eastaa as Exhibit WRE 7. 

WHAT RATE DID THE FOCAL OFF-PRICE LIST AGREEMENTS 

CONTAIN? 

The rate included ia the agreement with | 

10 REDACTED 
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2 thereafter. 

3 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC OF THE FOCAL 

4 AGREEMENTS? 

s a iii nil i iniiuii i|i i iin inpi i i 111• 111hi M B B B j i i i n i i in 

6 QCC then it would have billed the profaned DCCs for the came act of minutes. Mete 

7 apeoinoauyi Focal biUed-fJJ|| |M| " P " * to QCC than it would havo-bilh>d-te>fJB| 

8 for the exact same act of miautca between Fecal Villed 

9 I |lll< INI iWUHIiOIMI » ^ONIIIMilNIIAIjfjBMMliJNIMMlWUillli 

1 — • M « i f l i | i hiifaaaaMjea ^^^^^^^^^^^^^^^^^^^^^^^^^^^^M T filganasf iasf** ********** — -̂ A.̂ — .-jB. aanal - .̂̂ -^^-^a Hlima%Vur iww'frajajiB: p R ^ ^ ^ ^ ^ ^ ^ ^ ( ^ ( ] ( ^ H H | | ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H Was*! %**<h^ s y * ^ n^Ba M A i J « b T 

13 CONFIDENTIALIPEND LAWYERS ONLY CONFIDENTIAL! percent bishop 

14 ihiiuin llii H | H K » I I iminl limn haiim My i alinlelinii in mimiiiaiin <l el I nhilm I IA| I 

15 and DAC-2.4 Exhibit DAC-1 ia a mouth by-month summary of the overcharge, while 

16 Exhibit DAC 2 provides a more granular analysis and is divided by category (BXX 

17 databooa query* originating assamu terminstiag access), by month and by type of invoice 

18 (electronic or manual): 

19 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

A. I utilised die>Jj|^BB^<yecmiM> for the 9*n^^WtttKKK^KKtttKtti 

22 For 68 percent of the minutes and dollars included in my analysis, QCC had received 

23 the eleotronio bill detail needed to comptotc the oelculation. Thus, I simply extracted 

4 All of the Exhibits to my testimony, with the exception of Exhibit DAC-17 (which is a document provided by 
MCI in discovery), were prepared by myself or at my direction. 
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21 Q. PLEASE DESCRIBE THE BUDGET PREPAY, INC (BUDGET) AGREEMENT 

22 AT ISSUE IN THIS CASE? 

23 A. Iliiilym linil mi nil piun Inn • H I I H I I I H I I H (HI iiiimtnli iwuli hid inn inn willi (BBB 1 1 1 > n i 

24 state of norida. A copy of wo agjrecmcat ia attached to the Direct Testimony of 

REDACTED 
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1 WUham Boston as B»t i^ 

2 Q. WAS QCC BILLED AT THE SAME BATES CONTAINED WITHIN THE OFF 

3 PRICE LIST ACREEMENT7 

4 A. No. QCC w i billed at mice higher than those set forth in these agreement. 

5 Q- WHAT WAS THE RELEVANT TIME FRAME OF THE ACREEMENT? 

7 was oblo to retrieve invoice informatics fee the entire 

timcframei therefore my analysis ia from g ^ ^ B B B f ^ B B B B B B I B ^ B B B I 

• • • • • • • • • • • • • • • • • • • • • • • H 
• • • • • • • • • • • ^ ^ H 

11 Q. PLEASE DESCRIBE BUDGET'S BILLING TO QCC DURING THIS PERIOD 

12 OF TIME? 

A- Far the invoices from aBflHLeneneBemeH Budget Wiled QCC for 

14 m for iatrcatato switched aooeso in Florida. Budget billed a variety ef 

1 *t gfĵ kJujê jê AW 

I V iT^-'l'tffTfBIIIIK? 

17 • End Office Local Switching; 

18 Carrier Common Linei-aad 

19 800 Data Dasc Query 

20 The rates for these elements arc found m section 5 of Budget's Florida price list, a copy 

21 of which is attached to the Direct Testimony ofWilliam Boston as Exhibit WRB 10i 

22 Q. WHAT RATE DIP THE PREVIOUSLY MENTIONED AGREEMENT 

23 CONTAIN? 

24 A. The rats included in the acjeecnent-with-JB| is BneneBeBoneBennr For the scrviee 
REDACTED 
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3 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC OF THE BUDGET 

6 il wiwilfl hitnn hillfiit to B B I ftif inn i am t name not nf iniiiiihm riming Ihti i<ilwnin limn 

7 naVflttC* "̂̂eMsaaâT'̂ftBant̂ Ĉip PnWa9»Mâ "̂hl̂hBÎ^ ŜFjr* 

8 calculation is mmmatuei at Exmb* DAC 3 and BAG 4. Emmah DAC-3 ia a month 

9 by'inunm summary of the overcharge, while Exhibit DAC-4 provide! a mow gisniilai 

10 aaalyaia and is divided by eatagery (8XX databaae query, ewgmstiag assess, 

11 terminating aeeoag), by month and by type of invoice (electronic or maaual). 

12 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

13 A rur 100 peicent of the ininutaa end dollara, QCC had received the elusuouic bill detail 

14 needed to eetaplete the calculation. Thus, I simply extracted the quantity ef miawea 

15 and database queries from the awrtebcd acccaa invoices and multiplied each by the 

17 enjoyed die acme discount Budget wee providing to the preferred FXC. Thcfiaaneial 

18 impact, therefore, was calculated by subtree ling the amount QCC would have been 

19 billed et the contract rate from the amount it was aotoally-brtleec 

20 Q. WERE THERE ANY OTHEH FACTORS INCLUDED IN YOUR ANALYSIS? 

21 A. No, 

22 

23 

REDACTED 
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2 Q. PLEASE DESCRIBE THE BULLSEYE TELECOM, INC. (BULLSEYE) 

3 AGREEMENT AT ISSUE IN THIS CASE? 

4 A. BullsEye has an off-price list agreement for intrastate switched access with AT&T in 

5 the state of Florida. A copy of the agreement is attached to the Direct Testimony of 

6 William Easton as Exhibit WRE 11. 

7 Q. WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-

8 PRICE LIST AGREEMENT? 

9 A. No. QCC was billed at rates higher than those set forth in the agreement 

10 Q. WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT? 

11 A. I understand the agreement to have a beginning effective date o f f f / / / ^ / / / / ^ ^ / / ^ 

12 BBaananaaBeaamB̂  I was able to retrieve invoice ffifbrrnauon for 

13 invoices beginning EnamannnnnennanmBn! Thus, the relevant timeframe for my current 

analysis ttlfHaaaaaaaaaaa^^ 

• • • • ^ • • • • • • • • • • • • • • • • • • • i 
• • • • • • • • • 

17 Q. PLEASE DESCRIBE BULLSEYE'S BILLING TO QCC DURING THIS 

18 PERIOD OF TIME? 

19 A. For die invoices dated from jgjggggg^gggj^^jjgg^ BullsEye billed 

20 QCC H H H for intrastate switched access in Florida. BullsEye billed QCC a 

21 composite rate for intrastate switched access in Florida. Both originating and 

22 terminating switched access were billed S.0410 per minute. QCC was separately billed 

23 $0.0055 per 800 database query. These rates are found hi section 3.9 of BullsEye's 

24 Florida price list, a copy of which is attached to the Direct Testimony of William 

REDACTED 



Docket No. 090538-TP 
Direct Testimony of Derek Canfield 

FiledJune 14,2012 

1 Easton as Exhibit WRE 13. 

2 Q. WHAT RATE DID THE PREVIOUSLY MENTIONED OFF-PRICE LIST 

3 AGREEMENT CONTAIN? 

4 A. The rate included in die agreement with AT&T is B g p | | 0 p | | | P | | | P | | 

sfsfsnnnnnnnnB 

6 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC? 

7 A. By virtue of billing the higher rates, BullsEye billed flkafanaaaV m o r e to QCC than it 

8 would have lulled to AT&T for the exact same set of minutes. I found that QCC was 

9 charged I percent higher than was AT&T. My calculation is summarized at Exhibit 

10 DAC-5 and DAC-6. Exhibit DAC-5 is a month-by-month summary of the overcharge, 

11 while Exhibit DAC-6 provides a more granular analysis and is divided by category 

12 (8XX database query, originating access, terminating access), by month and by type of 

13 invoice (electronic or manual). 

14 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

15 A. For 88 percent of the minutes and dollars included in my analysis, QCC had received 

16 the electronic bill detail needed to complete the calculation. Thus, I simply extracted 

17 the quantity of minutes and database queries from the switched access invoices and 

18 multiplied each by the respective contract rate to derive the amount QCC would have 

19 been billed had QCC enjoyed the same discount as AT&T. The financial impact, 

20 therefore, was calculated by subtracting the amount QCC would have been billed at the 

21 contract rate from the amount it was actually billed. 

22 The electronic invoices also provided me with information as to what percentage of 

23 BullsEye's total monthly invoices was comprised of intrastate switched access charges 

24 (including intrastate 800 query charges). In dus instance, that percentage was 85 
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1 percent. 

2 For the remaining 12 percent of the minutes and dollars included in my analysis, QCC 

3 had access only to the total dollars billed on a particular invoice. For this subset of 

4 invoices, I applied the percentage of mtrastate switched access from the electronic 

5 invoices discussed above (i.e., 85 percent) to the total amount of the manual bills to 

6 derive a reasonable estimate of the intrastate switched access charges on those inanual 

7 invoices. I then applied the previously mentioned | percent variance calculated from 

8 the electronic bill detail to determine the financial inrpact of this remaining 12 percent. 

9 Q. WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS? 

10 A. No. 

I t n T l a l i a s e s ana f • • 1 âLSaaVaABBBBeaSlaB 

12 Q. PLEASE DESCRIBE THE DELTACOM* INC. (DELTACOM) AGREEMENTS 

13 AT ISSUE IN THIS CASE? 

15 el Florida. DeltaCom had 3002 agreements with ATAT and Spring aad has a 2011 

16 agreement with AT&T. Copies of the agreements are attached to the Direct Testimony 

17 of William Eaten as Exhibits WRE 1 <IA, 14B aad 14C. 

18 Q. WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE-OFF-

19 PRICE LIST AGREEMENTS? 

21 Q. WHAT WERE THE RELEVANT TIME FRAMES OF THE AGREEMENTS* 

22 A. 1 uadersuaal the agreement with Sprint to have a beginning effective date of March 28, 

23 2002 and have a termination dale of April 1S. 2010. 1 uaderoland that the 3002 ATetT 

24 agreement to have a beginning effective date of fkiptwuher 1.2002 aad a termination 
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1 date of Jeauary 1,2011. The 2011 ATe>T agreement haa a btgmniug effective date of 

3 ooverod by the agreements sad thua, the wlovoat uustfauuo tot my eurrom analysis-is 

4 March 2002 through Match 2012. Decease DcltaCom coarinucs te ovcfeharge QCC. 

ML «uaHMaĵKg||̂aaÂ «m̂  

W mjjpWV^KWtlmrZ 

7 Q. PLEASE DESCRIBE DELTACOMTS BILL1NC TO QCC DURING T I M 

8 PERIOD OF TIME? 

9 A I mi •••mil Hum Mai nil Mill III ah iH|inl HIIII Inllml l|l I liiiBBBsnma 1 

10 for intraatatc switched accaaa ia Florida.) DcltaCom billed a variety ef switched aocaaa 

12 Bad Office Local Switching; 

14 • Taadem Switched Transport Tcminetient 

18 The ratea tor thcec cleracBta arc fouad in acotion 3.7 of DcltaCeaVa Florida pricc-teatra 

19 copy of which ia attached to the Direct Testmway of William Beaton aa Exhibit WRE 

20 

21 Q. WPAT RATES DID DELTACOM'SATAT AND SPRINT AGREEMENTS 

22 CONTAIN? 

24 -BBii^MI&am 1/1/02 6730/02 

REDACTED 
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t 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

[from 7/1/02 6/30/03 

|fiuiu 7/1/03 12/31/03 

Thmuafter, the agiecment applies 

The 2002 ATeVT agreement ia effect applied | 

ATAT aa/eemem ehargea the following rates* 

Q. WHAT WAS THE FINANCIAL IMPACT TO QCC OF THE DELTACOM 

AGREEMENT? 

A. By virtue of hilliag QCC the higher ratea, DaitaCem hilled a4etarefJ^|B*aaBfc 

to QCC than it would to the preferred IXCs. More specifically, DeltaCera bitted 

J ^ J J g 1 awe to QCC thaw it would have billed to Spruit for the i 

minutes during the relevant rime frame. For AT&T, Belt 

«c-firat agreeaaeca-Bgd-BÎ ÎB for the second agicemont for the citact saase sot of 

minutes eaaiag the relevant ease frames-. 1 found that QCC waa eharged B percent 

higher than Sprint. lot the first AT&T agraeaseat, QCC • 

than AT&T. For the secoad AT&T agreement, QCC 

than AT&T. My oaleulaeioa ia summarized at Exhibit DAC-7 and DAC-8. Exhibit 
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1 BAG 7 it a month by month summary of mo overcharge, white Exhibit DAC-8 

2 provisos o more granular analysis and ia divided by category (8XX database query; 

3 originating aeacea, tBtmiaanag •ooeaa)t by month and by type of invoiee (clectrenio or 

4 flSBfitSBsT^* 

5 Q. HOW WAS TlllS FINANCIAL IMPACT CALCULATED? 

6 A For 99 peroent of me mmutea aihi dollars, QCC had received me electronic bill detefl 

9 amount QCC would have been billed had QCC enjoyed the same discount DcHaCom 

10 wae providing to AT&T. The financial impact, therefore, waa calculated by snbtrsenag 

11 the amount QCC weuld have been billed at the contract rate r>em the amount iHwaa 

n _ . - . . n —i 

I St wwBB̂ înCQ! 

13 For teu lemanuag 1 percent of the aunutea and dollora inoluded in my analysis, Q€€ 

14 had aeeeaa only te the total dollars billed on a paroeiilar invoiee. Beoaaee DelteCom 

15 wlb multiple atetecpor BAN, I wae oaable to apply the previous method at ft weald 

16 overstate the poition of dollars attributed te mtrantate switched aeeeaa usage for Florida; 

17 1 fitat dcieimiined the peaneatsge of the total dollars billed that was attributed to 

18 uiUustute jwttched aeeess usage ia Florida for the two moatim before sad one month 

19 after the manual invoice. 1 then took the average of thu percentage. This average was 

20 then applied to the total dollars billed for the manual invoice te determine the tabulated 

21 iahastste switched aeeess amount far the manual invoice. 1 then applied the previously 

22 mentionud f j puiuuui variance calculated from eleetroaic bill detail to determine the 

23 fiaanciul impact efthia icmaiaiug 1 pcreent. 

24 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 Q. 

13 

14 A. 

IS 

16 

17 Q. 

18 

19 A. 

20 Q. 

21 A. 

22 

23 

24 

E . E r a t t l C t i f f " r » ^ » t f p g « » 

PLEASE DESCRIBE THE ERNEST COMMUNICATIONS, INC (ERNEST) 

AGREEMENTS AT ISSUE IN THIS CASE? 

Ernest has off-price list agreements for intrastate switched access with ATAT in the 

state of Florida. Copies of the agreements are attached to the Direct Testimony of 

William Easton as Exhibits WRE 17A and 17B. 

WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OF 

PRICE LIST AGREEMENTS? 

No. QCC was billed at rates higher than those set forth in the agreements. 

I However, I was only able to retrieve invoice information for 

23 REDACTED 
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1 invoices beginning in IflHaaaaa 1 Thus, the relevant timeframe for my current 

analysis is fos^^J^BmuuMuuMMUMuuuuuMWaMwWi Because Ernest B^Haaanae! 

BaonaanBaBaaaaaH 

• • • • • • • • • 

5 Q. PLEASE DESCRIBE ERNEST'S BILLING TO QCC DURING THIS PERIOD 

6 OF TIME? 

7 A. For invoices anted from ajgggjggjg^jgggg^ Ernest billed QCC for 

8 aaaaaanaaal f ° r intrastate switched access in Florida. Originating switched access 

9 minutes of use were billed at a ran? of $0.02 and terminating switched access minutes of 

10 use were billed at a rate of $0,028 per minute. QCC was separately billed $.000448 or 

11 $0.0055 per 800 database query depending on the relative date of the charges. These 

12 rates are found in section 3.9 of Ernest's Florida price list, a copy of which is attached 

13 to die Direct Testimony ofWilliam Easton as Exhibit WRE 19. 

14 Q. WHAT RATE DID THE PREVIOUSLY MENTIONED OFF-PRICE LIST 

15 AGREEMENTS CONTAIN? 

16 A. The rates included in the H H | ^ H m m m m | were: 

• • ^ • • • • • • • • { • • • • • l 

• • • • • • • • • • • • • H 

• • • • • • • • • • • • • • ^ ^ H 

• • ^ ^ ^ • • • • • • • • • l 

The rates included in the Baaaaaaaaaaaaaaaaaaâ  

22 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC? 

23 A. By virtue of billing the higher rates, Ernest billed H U H more to QCC than it 

24 would have billed to for the exact same set of minutes. I found mat QCC was 
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1 charged | percent higher than was B M y calculation is sumrnarized at Exhibit 

2 DAC-9 and DAC-10. Exhibit DAC-9 is a month-by-month summary of the 

3 overcharge, while Exhibit DAC-10 provides a more granular analysis and is divided by 

4 category (8XX database query, originating access, terminating access), by month and 

5 by type of invoice (electronic or manual). 

6 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

7 A For 91 percent of the mmutes and dollars, QCC had received t^ 

8 needed to complete the calculation. Thus, I simply extracted the minutes from the 

9 switched access invoices and multiplied the minutes by the contract rate to derive the 

10 amount QCC would have been billed had QCC enjoyed the same discount Ernest was 

11 providing to the preferred DCC. The financial impact, therefore, was calculated by 

12 subtracting the amount QCC would have been billed at the contract rate from the 

13 amount it was actually billed. The electronic invoices also provided me with 

14 f̂ormation as to what percentage of Ernest's total monthly invoices was comprised of 

15 mtrastate switched access chaiges (indudmg intrastate 8W In this 

16 instance, that percentage was 68 percent 

17 For the rerriaming 9 percent of 

18 had access only to the total dollars billed on a particular invoice. For this subset of 

19 invoices, I applied the percentage of intrastate switched access from die electronic 

20 invoices discussed above (i.e., 68 percent) to the total amount of the manual bills to 

21 derive a reasonable estimate of the intrastate switched access charges on those manual 

22 invoices. 1 then applied the previously mentioned | percent variance calculated from 

23 the electronic invoice detail to determine the financial impact of this rernatning 9 

24 percent. 
REDACTED 
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WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS? 
Yes. 

26 REDACTED 



Docket No. 090538-TP 
Direct Testimony of Derek CanfleM 

Filed: June 14,2012 

Bkaamva^ 

WKLWKBtKKKKKKKKKKKtB^M 
3 F. FhtteLInc 

4 Q. PLEASE DESCRIBE THE FLATEL, INC. (FLATEL) AGREEMENT AT ISSUE 

5 IN THIS CASE? 

6 A. Flatel has an off-price list agreement for intrastate switched access with A H I in die 

7 state of Florida. A copy of the agreement is attached to the Direct Testimony of 

8 William Easton as Exhibit WRE 20. 

9 Q. WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-

10 PRICE LIST AGREEMENT? 

11 A. No. QCC was billed at rates higher than those set forth in the agreement. 

12 Q. WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT? 

A. 1 understand the agreement to have a WtKKKKt^K^EKKL^tKttK/KtKM 
14 W/KKK^KKKKKtKK^KKKKKi * w* a D t e to retrieve invoice information for 

15 invoices beginning in ajjBnanaanajBn| p]^] stopped billing QCC in gnaVHHsnnl 

16 Thus, the relevant timeframe for my current analysis is the equivalent of kafJHHLn! 

j^JU^^UM 

18 Q. PLEASE DESCRIBE FLATEL'S BILLING TO QCC DURING THIS PERIOD 

19 OF TIME? 

20 A. For die invoices dated from H H l a n n n n M Flatel billed QCC 

21 for gnfsnnnnml *°r intrastate switched access in Florida. Flatel billed a variety of 

22 switched access elements to reflect the various unique portions of the network utilized, 

23 including: 

24 
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1 - Camer Common Line; 

2 - End Office Local Switching; and 

3 - 800 Data Base Query 

4 Q. WHAT RATE DID THE PREVIOUSLY MENTIONED OFF-PRICE LIST 

5 AGREEMENT CONTAIN? 

A. The rates included ia the agreement with EmannnBnnnftHLHLflEnBH 

m i 

8 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC? 

9 A. By virtue of billing the higher rates, Flatel billed H H a a a i m o r e to QCC man it 

10 would have billed to flH *° r &e exact same set of minutes. I found mat QCC was 

11 charged | percent higher than was H H s - My calculation is sununarized at Exhibit 

12 DAC-11 and DAC-12. Exhibit DAC-11 is a month-by-month summary of the 

13 overcharge, while Exhibit DAC-12 provides a more granular analysis and is divided by 

14 category (8XX database query, originating access, terminating access), by month and 

15 by type of invoice (electronic or manual). 

16 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

17 A. For 76 percent of the minutes and dollars included in my analysts, QCC had received 

18 the electronic bill detail needed to complete the calculation. Thus, I simply extracted 

19 the minutes from the switched access invoices and multiplied the minutes by the 

20 contract rate to derive the amount QCC would have been billed had QCC enjoyed the 

21 same discount as the rjrrferred DCC. The financial impact, therefore, was calculated by 

22 subtracting the amount QCC would have been billed at the contract rate from the 

23 amount it was actually billed The electronic invoices also provided me with 

24 infennation as to what percentage of Platers total monthly invoices was comprised of 

REDACTED 
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intrastate switched access charges (including intrastate 800 query charges). In this 
instance, that percentage was 58 percent. 

For the remaining 24 percent of the minutes and dollars included in my analysis, QCC 

had access only to the total dollars billed on a particular invoice. For this subset of 

invoices, I applied the percentage of intrastate switched access from the electronic 

invoices discussed above (i.e., 58 percent) to the total amount of the manual bills to 

derive a reasonable estimate of the mtrastate switched access charges on those manual 

invoices. I then applied the previously mentioned | percent variance calculated from 

the electronic invoice detail to determine the financial impact of this remaining 24 

percent. 

WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS? 

A. Yes. 

29 
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1 month by mtmrti wanwary ef the ovcreaarge, *4nl» Exhibit DAC-14 provides a mow; 

2 Oranulnr analysis and ia divided by aatogoty (8XX database query, origiaatiug aeeeaa, 

4 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

5 A. For 99 peroont of ma mimttes ami dollatti QCC had received die elecuoaii bill detail 

7 mrtahed eaeoaa invoices and multiplied the Minutes b> die eaaanat rate to derive the 

9 providing to ATeVT. The fiaanaiel impact, therefore, wae oaleulated by subtracting me 

11 aehailly billed. The electronic invoieee alee provided sac with iafeimatiaH aa to what 

12 peroantage ef Gmaiie'i total Monthly invokxia was eompriaed of intrastate switched 

14 wee 74 peieoai. 

15 Toi tht. iimaiaiag 1 percent of the mimitoa end dollara incwded m my analysis, QS6 

16 had aeoaoa only to me total dolloes billed on a •articular invoiee. For this subset of 

17 invoices. 1 applied Air, pswisntasn of tntrastato switohiiri aweesii from Inn iubMnwiwiwi 

18 invoices discussed above (te. 74 pereent) to the total amount of me manoal bilhvto 

19 derive s reasonable eatmuue of the intmstste switched aeeeaa chsrgos on those nssnusi 

21 the ckiUroaic invoice entail to dctewuiue the finoncial impact of Shis wmcinwg-4 

22 peveenb 

23 

24 
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• • • • • • • • • • • • • • I ^ B H 

2 s . MCJ«rtrf A w t i i Tniimisipfft" VUG 

3 Q. PLEASE DESCRIBE THE MCIMETRO ACCESS TRANSMISSION 

4 SERVICES, LLC (MCI) AGREEMENT AT ISSUE IN THIS CASE? 

5 A. MCI had an off-price list agreement for inomstste switched access with AT&T in me 

6 state of Florida. A copy of the agreement ia attached to the Direct Teatimony of 

7 William Easton aa Exhibit WRE 26. 

8 Q. WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE MCfr 

9 ATeVT OFF PRICE LIST AGREEMENT? 

11 Q, WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT? 

12 A. 1 understand the agreement to have a beginning efiective date of January 37,2004-aad 

13 tamunation data of January 26,2007. However, I woa only able to obtain mvoice 

14 iwfrtrmntiop bogjaaing with Marsh 2004. Thus, the relevant timcframc for my current 

15 analysis is March 2004 through January 2007-r 

16 Q. PLEASE DESCRIBE MCTS BILLING TO QCC DURING THIS PERIODGF 

n *WWfkMVO 
TiniIrT 

18 A. From January 2004 through January 2007, MCI billed QCC H H H a a l for 

19 iatraatate switched acccsa in Florida. MCI billed a variety of switched access dements 

20 to refloat the various unique portions of we network utilised, including*. 

21 Carrier Common Linei 

22 - End OfBcc Local Switching; 

23 - Tandem Switched Transport; 

24 - Tandem Switched facility, 
REDACTED 
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I 

2 

3 

4 

5 Q. 

6 

7 A. 

8 

9 

10 Q. 

11 A. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q. 

23 

24 A. 

atkm Surcharge; and. 

Thcac istea arc found in section 7.4 of MCI's Florida price list, a copy of which ia 

attached to the Direct Testimony ef William Eastou aa Exhibit WRE 28. 

WHAT RATE DID THE OFF-PRICE LIST MCI-ATJfcT AGREEMENT 

CONTACT? 

The rate meluded m the agroctucBt with ATeVT wae a | 

WHAT WAS THE FINANCIAL IMPACT TO QCC? 

The answer depends en hew aae calculates the overcharge aad wlwtai 

the effect ef the AT&T (CLEC) sgrccmeat with MGHhaH 

Looking only at the MCI (CLDC) aareemeaU as the Commiaaion may choose to do, 

MCI billed B B M B "ere to QCC man it would have billed te AT6VT for the 

exeat ssme set of inhMtoa dwriag the relevant tune period: 1 found that QCC was 

nhargcri J percent higher than was ATesT My ealsnlapea is sumniarujed te Exhibit 

DAC IS and DAC 16. Exhibit BAG IS is a month by month juiiuiiaiy ef-the 

overcharge, while Exhibit DAC-16 provides a mure giauular analysis and is divided by 

eategory (8XX datebase query, ocigtrauiag aeeess, temuaating aeesss), by mouth and 

bytype of invoice (electronic or manual). 

HOW IS THE FINANCIAL IMPACT CALCULATED USING THE 

AGREEMENT RATE? 

For essentially all of the minutes and do liars included ia my analysis (99 percent of the 

35 REDACTED 
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1 mirniti ii nii<1 rtnllnri). f jfT hurt rnroivriri thn nlriritrnnir bill dnlail iiiifiiwul ui noinilmUi 

2 the eaJenJatioa. Thus, 1 simply extracted to minutes from the switched aeesag invoieea 

3 and multiplied the muwrtea by the o entreat rate to derive the amount QCC would have 

4 been billed had QCC enjoyed the same diaeouat MCI wait providing to ATaVL The 

5 fiaaaeial impact, thoicforo, was calculated by subtracting the amount QCC would have 

7 invoices also pioiridcd utu with uiraraaaaoa aa to what pereantege of MCI'a tetei 

10 Tor the remaining I pereeat of the auautoa aad dollars included ia aiy aaalyauyQGC 

12 invoices, I applied the peroontago of irrtmotate awnohod aeoaao from the electronic 

13 htveieea diaeuaeed above (i.e.t 78 pereeat) to the total amount of the awanel billa to 

14 -fnrriT n rrmtrriirV" 'T^-tr*! -fhn in*—rtrHi a—itrlhTTl ntirrtrn nhmrgin nn thirst manual 

15 invoieoa. I thea applied the previoualy montioned J j paroent varianoa onion latnd from 

16 the eloctroaio invoice detail to deterauae the ftnanrial impact of this raaiBasiag-4-

n gm^mg*Jm*ma\ pRiivin> 

18 Q. WAS TIIIS THE EXTENT OF YOUR ANALYSIS? 

19 A. N O : 

20 Q. WHAT IS THE BASIS FOR ADDITIONAL ANALYSIS? 

21 A. In discovery, QCC asked MCI for decacaeata relating to the origtoel negotiahoa-eTMnc 

22 dual agreements ia 2004 (mehiding external oommuniontioas batweaa MCI and AFoVF 

23 and internal MCI analyses regarding the financial impact) aad relating to the one year 

24 extension (agreed to in 2006) that extended ate agreement until January 2007. [BEGIN 

36 REDACTED 
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1 I. Navigator Telfffl.yrnnnfrlTtiTnr. f r | C, 

2 Q. PLEASE DESCRIBE THE NAVIGATOR TELECOMMUNICATIONS, LLC 

3 (NAVIGATOR) AGREEMENT AT ISSUE IN THIS CASE? 

4 A. Navigator has aa off-price list agreement for intrastate switched access with AT&T in 

5 the state of Florida. A copy of the agreement is attached to the Direct Testimony of 

6 William Easton as Exhibit WRE 30. 

7 Q. WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-

8 PRICE LIST AGREEMENTS? 

9 A. No. QCC was billed at rates higher than those set forth in these agreements. 

10 Q. WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT? 

11 A. I understand the agreement with AT&T to have a beginning effective date of Jury 1, 

12 2001 and to still be in effect as of March 31,2012. However, 1 was only able to obtain 

13 invoices data beginning in June 2002. Thus, the relevant timeframe for my current 

14 analysis is June 2002 through March 2012. Because Navigator continues to overcharge 

15 QCC, my calculations will need to be updated at a later point that the Ccramission 

16 deems appropriate. 

17 Q. PLEASE DESCRIBE NAVIGATOR'S BILLING TO QCC DURING THIS 

18 PERIOD OF TIME? 

19 A. For invoices dated June 2002 through March 2012, Navigator billed QCC for 

20 H ^ f ^ ^ B ft"* intrastate switched access hi Florida. Navigator billed a variety of 

21 switched access elements to reflect the various unique portions of the network utilized, 

22 including: 

23 • End Office Local Switching; 

24 - Carrier Common Line; 
REDACTED 
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1 - Tandem Switching; 

2 - Tandem Switched Transport Termination; 

3 - Tandem Switched Transport Facility; and, 

4 - 800 Data Base Query 

5 The rates for these elements are found in Navigator's Florida price list, a copy of which 

6 is attached to the Direct Testimony of William Eastern as Exhibit WRE 32. 

7 Q. WHAT RATES DID THE NAVIGATOR OFF PRICE LIST AGREEMENT 

8 CONTAIN? 

9 A. Navigator's agreement with AT&T denned die effective rate as WKKKKKKKKM 
WKKtnEBKEtKKKKKtMKKEKKBKM 

11 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC OF THE AT&T 

12 AGREEMENT? 

13 A. By virtue of billing QCC the higher rates, Navigator billed •BBBBBBna a**6 to QCC 

14 dun it would have billed to AT&T for the exact same set of minutes during die relevant 

15 time frame. I found that QCC was charged | percent higher man was AT&T. My 

16 calculation is summarized at Exhibits DAC-20 and DAC-21. Exhibit DAC-20 is a 

17 month-by-month summary of the overcharge, while Exhibit DAC-21 provides a more 

18 granular analysis and is divided by category (8XX database query, originating access, 

19 terrninating access), by month and by type of invoice (electronic or manual). 

20 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

21 A. For 87 percent of the minutes and dollars, QCC had received the electronic bill detail 

22 needed to complete the calculation. For an additional 10 percent of the minutes and 

23 dollars, QCC received paper invoices that supplemented the electronic detail. Thus, I 

24 simply extracted the minutes from the switched access invoices and multiplied die 
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minutes by the contract rate to derive the amount QCC would have been billed had 
QCC enjoyed the same discount Navigator was providing to AT&T. The financial 
impact, therefore, was calculated by subtracting the amount QCC would have been 
billed at the contract rate from the amount it was actually billed. The electronic 
invoices also provided me with information as to what percentage of Navigator's total 
monthly invoices was comprised of intrastate switched access charges (including 
intrastate 800 query charges). In mis instance, that percentage was 74 percent 
For the remaining 3 percent of the minutes and dollars included in my analysis, QCC 
had access only to the total dollars billed on a particular invoice. For this subset of 
invoices, I applied the percentage of intrastate switched access from the electronic 
invoices discussed above (i.e., 74 percent) to the total amount of the manual bills to 
derive a reasonable estimate of the intrastate switched access charges on those manual 
invoices. I then applied the previously mentioned | percent variance calculated from 
the electronic invoice detail to determine the financial impact of this remaining 3 
percent. 

Q. WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS? 

A Yes. 

41 
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24 

j . ttEEBCH 

Q. PLEASE DESCRIBE THE PAETEC COMMUNICATIONS, INC. (PABTBG) 

AGREEMENTS AT ISSUE IN THJS-CA8E? 

with ATeVT and Spruit (among other DCCs) ia the state of Florida. Cornea of the 

t are aaaeaed to the Direet Testimony of Wuuom Eeotoa aa Bwaflrits WRE 

33A, 33B,33Caad33D. 
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1 Q. WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF 

2 PRICE LIST AGREEMENTS? 

4 Q. WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENTS? 

5 A PAETEC has two agreentento with AT&T. I nridcfstand Hie first agrocmenfrwia 

6 AT&T to have a beginning effective date of April 1,2000 aad a termination date of 

7 March 31,2007. The second agreement with AT&T has a hegjaaiag effective date of 

8 April 30.2008 aad wan apparently tcriaiaatod effective June 20t 2011. PAETEC also 

9 has twe agreements with Sprint. I understand she first agreement with Sprint to have a 

10 hnginning rtTrtifiTn dnln nf rioptnmhrr 1 ?0f)0 nnri n tnrniinntioii rintn nf Frtirwary 7001 

11 The second Opriat aycenseat has a begiauiag effective date of No vausbar 19,2004 and 

12 is still ia erfcot as of March 2012. However, I was only able to obtain iaveicea data 

13 befjaniag in January 21,2002. It appears mat AT&T began receiving lower rates than 

14 QCC starting in January 2006. Thus, the relevant hmeftame for my eewaataaarysis-is 

16 Q. PLEASE DESCRIBE PAETEOS BILLING TO QCC DIJRINCTHIS PERIOD 

17 OF TIME? 

18 A. For invoices dated from January 2006 through March 2012, PAETEC billed QCC 

20 switehed access elements to reflect the various unique portions of the network utilized; 

21 including: 

22 • Ead Office Local Switching; 

23 • Common Trunk Pert,' 

24 • Tandem Switahtd Transport Temiiiuuiou, 
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1 Tandem Switnh»ri Transport rsciKryrand; 

3 The istss for these elements are feuad ia section 10 pf PAETEC'a Florid* price hat/a 

4 copy of whioh ia srtschcd to die Direct Twnuiuuy of William Esston as ExMbit WRE 

5 U, 

6 Q. WHAT KATE DID THE PAETEC AT&T AGREEMENTS CONTAIN? 

7 A. The initial PAETEC agreement with ATeVT called for dm ILEC'a intraatate price-hot 

8 ratsa to be uood The seeond agreement celled for AT&T to receive a fixed dollar 

9 credit which could very by year cad by the level of monthly pmt-hasca of other 

11 tnareaseVdccrsasas by mom that 10 percent: la discovery, QCC has sought 

13 enjoyed by AT&T. Bscamw QCC baa yet to leeerv 

14 ianaitete rates from the bridal agreemcBt as a peony. If aad when QCC ia pwvided-tae 

15 requested mrsrmatioa, 1 cea update my oalemnHens for the second agreement 

16 Q. WHAT HATE DID THE PAETEC SPRINT AGREEMENTS CONTAIN? 

17 A. The first Sprint ogrsemeat effective September 2000 [BEGIN LAWYERS ONLY 

CONFIDENTIAL} WKKK/tK^KKLW^K^KKtLWUKKKK^ 
^KKKKKttKK^KK^KBttKKtKtl^KKKKKBKttKi 
BBBBnuaan̂  

21 ONLY CONFIDENTIAL! Because the rates tentained ia the AT&T egreemeat had a 

22 gieotta fiuuuoial ixipuot on QCC than the Sprint agreemcam, I will utame me off price 

23 Hat mtca and terms from the AT&T ogi content for the lenaaiadec of my analysis end 

' Winlan uiiawMuea 8YY ealh a*s aafl« Sna origiaatt aa • wholes! panne nil toiwiwcM H a «eH nee 
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1 ocnelassoas for PAETEC. 

2 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC OF THE ATAT 

3 AGREEMENTS? 

4 A. By vinao of billing QCC fee togas* rotes, PAETEC billed a ttm^ref^/^/g^man 

5 to QCC man if would havf bitted to ATAT. More opeeifieally, PAETEC billed 

6 aaore to QCC than it wrwld have billed to ATAT for the first agreement and 

7 aanananananas1 *°* enafftsame net of minutes during thorrtevent time frame. I found that 

8 QCC was ehargad § poreont hsghw than was ATAT baaed on the terms m the first 

9 agrsesasati QCC was ouerged B poreont higher whh the second agreement. My 

10 calculation is sunimariged at Exhibit DAC 22 sad DAC 23. Exhibit DAC-22 is a 

11 month by rnonai oummary of the overcharge, while Exhibit DAC 23 nrcvides a more 

12 g/amuar- analysis and ia divided by satogory (8XX aatebaac query, originating access, 

13 tPHiiinnting aoceoB), by month and by type ef mvoiee (electronic or manual): 

14 Q. HOW WAS THBS FINANCIAL IMPACT CALCULATED? 

15 A. For 99.8 percent of the miniwes aad dollars, QCC had received the electronic bill detail 

16 needed to eompleto the oaloulstion. Thus, I aiiaply ualiaeted the minutes from the 

17 switehed aeeesn invoiocs and multiphed the muiutee by the contract latti to aci'rveHfac 

18 amouni QCC would have been billed had QCC enjoyed Ac same oasconat PAE1BB 

19 was providing to ATAT. The financial iaipasti therefore, wan calculated by aubuttotiag 

20 lac amount QCC would have boon billed at the contract rate from the amount it was 

21 actually baled; 

22 The olcctreaie invoices also provided me with f̂ormation aa to what percentage of 

23 PAETEC's total monthly invoices was oompjiacd of iutjastatc awitohrd anosna whargwi 

24 (moluding iatrastate 800 query ohargca). For the first ATAT agreement, that pereentage 

REDACTED 



Docket No. 090538-TP 
Direct Testimony of Derek Canfield 

Filed: June 14,2012 

1 wan 55 percent There war* no miooiHg invoices for the second AT&T agreement. 

2 ror the remaining Ji percent ef the nunutes and dollars included in my aaaly8strQ66 

3 had access only to the total dolkus billad on a portinulnr invoiooi For fain auhaot ef 

6 derive a reaaoaablc estimate of the intraatate switched aeeem shsrgcs on those manual 

7 invoioca. I men apphed the ptevktualy mentioaed§percent variance calculated from 

8 thn nlnatiMie hill detail in dstfwwmistst Am fisMSMsal impwwt mf thin rsMswiniwg 2 ptuwi-m 

9 Q. WERE THERE ANY OTHER FACTORS INCLUDEDM YOUR ANALYSIS? 

10 A. Yea. Thia felatoa to the applieanoa of me ILEC mtraotate rate. Became PAETEC-did 

11 not oamrwise hill for all individual elements covered under the Bellsouth, Embarq and 

12 Vcriaon inmuaete awitehed aeeess price lioto, I creoted composite rates for each to 

13 utilut within my analysis: Specifically, I crested a eompoaitc end office rate which 

14 included End Office Local Switching end Carrier Common Line The Veriaon price 

15 liat else includes the element of mtereonneetion Charge, which was also included in die 

16 Vci inuB eempoaite end office late: 

17 I also create a oompostto ntuisport rate which moludcd the BeUsoutĥ  Enibarq and 

18 Vcrinoa price list elements of Tandem Switched Tnmsport Facilitŷ  Tandem Switched 

19 Tiauapcrt Termination, Cuaunun Multiplexing, Common Trunk Port, and Tandem 

Ot« « » • » 

mAM m W IWIllllBjt 

21 The transfer* rate disoaased shove is only applioable to traffic delivered via the aeeess 

22 tandem while other rate elements are applicable to ell traffic. For due rsasesu I 

23 calculated the percentage of traffic mat waa routed via an access tandem and csaigacd 

24 those specific rate elements te only that porecntogc of Onffio. For the first PAE¥BC-
4« REDACTED 
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1 AT&T agreement thin poroanlB&e is 3L72 percent and far the second &geumutt it is 

2 11 01 HMMIMt Jl.JJ UWWUlf 

3 Deaauoe Tandam Switohed Transport Foaility ia a per raiputoperaMte rate aad me 

5 office and the taudera with which it ia fatetoonaoeted, I umhiplied the rate by the 

6 average mileage between the PABTEC aad office aad the appropriate anrfent-te 

7 uaixut thu rate to a per rniaote rate. Thia average ig 0 milea for both the first 

8 agicemcmt and 10 railarfbr die arrowd agrnomoat 

9 Laatiy, I weighted the Bellsouth and Vorinon oompoaite ratea by the aisantrty of minutes 

10 origmahng hum oi totuiiuatiug to PAETEC in the appropriate ILEC territory. For the 

11 first agreement, the pcraeatage of trafnd in the Bellsouth territory to 60.27 percent, 

12 35.31 percent ia the Eatbara, territory aad 4i 42 percent in the Variaon tewitoiji. For the 

13 second agreement the pcraeatage of traffio in the Bellsouth territory in 82x25, 7:14 

14 percent in the Ewbarq lunHoiy, aad 10.62 percent ia the Veriaou torfitciy. 

15 Q. Pi RESPONSE TO QCC DISCOVERY, PABTEC INDICATED THAT THE 

16 AT&T CONTRACT RATES DO NOT DEVIATE FROM PAETECT6 FLORIDA 

17 PRICE LIST RATES. IS THIS ACCURATE? 

18 A. No, I don't believe that ia accurate. The agreuauu calls for the appUoanoa of the ILEC 

19 intrastate rates. While acme of PAETBC'a rotes do mirror the ILEC'a iatraatete ratea in 

20 rkjrida, ethers are higher: Oftnu tunta, the transport rate eleneato (traaapoit 

21 letininahion, transport facility) nurror dm ILEC ratea. PABTEC'e loosl rrwitahing rate ia 

22 higher m some iruteneea. A coat per minute iaoaleulatBd for oaoh 

23 to PAETEC's rates for the same time period-. Please sea exhibit PAC-24 for a 

24 comparison of those rates and east per minute calculations: 
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1 K. Time Warner Telecom of Florida. LLC 

2 Q. PLEASE DESCRIBE THE TIME WARNER TELECOM (TWT) AGREEMENT 

3 AT ISSUE IN THIS CASE? 

4 A. TWT has an off-price list agreement for intrastate switched access, with AT&T in the 

5 slate of Florida. A copy of the agreement is attached to the Direct Testimony of 

6 William Easton as Exhibit WRE 36 

7 Q. WAS QCC BILLED AT THE SAME RATES CONTAINED WITHIN THE OFF-

8 PRICE LIST AGREEMENT? 

9 A. No. QCC was billed at rates higher than those set forth in these agreements. 

10 Q. WHAT WAS THE RELEVANT TIME FRAME OF THE AGREEMENT? 

11 A. I understand the agreement with AT&T to have a beginning effective date of January 1, 

12 2001 and a termination date (with regard to its treatment of intrastate switched access) 

13 of October 1,2008. However, I was only able to obtain invoice data beginning in 

14 January 2002. Thus, the relevant timeframe for my analysis on the Time Warner 

15 invoices is January 2002 through October 1,2008. 

16 Q. PLEASE DESCRIBE TWT'S BILLING TO QCC DURING THIS PERIOD OF 

17 TIME? 

18 A. For invoices dated from April 2002 through October 2008, TWT billed QCC for 

19 • " f f f J H i f ° r intrastate switched access in Florida. TWT billed a variety of switched 

20 access elements to reflect the various unique portions of the network utilized, 

21 including: 

22 - End Office Local Switching; 

23 - Carrier Common Line; 

24 - Tandem Switching; 
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1 - Tandem Switched Transport Teraunauon; 

2 - Tandem Switched Transport Faculty: 

3 - Residual mtereormecsion Charge; and, 

4 - 800 Data Base Query 

5 The rates for these elements are foumlm section 3.6 of T 

6 of which is attached to the Direct Testimony of William Easton as Exhibit WRE 38. 

7 Q. WHAT RATE DID THE TWT-AT&T AGREEMENT CONTAIN? 

TWT's agreement with AT&T •BaRaVaRaanV 

BBRRRaVeH 

ennnnnmnannaV Copies of 

11 schedules are contained within Exhibit WRE 36 (pages 51-71) to the Direct Testimony 

12 of William Easton. 

13 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC OF THE TWT 

14 AGREEMENT? 

15 A. By virtue of billing QCC the higher rates, TWT billed f J B s n n m l n K > r e t 0 QCC than 

16 it would have billed to AT&T for the exact same set of minutes during the relevant time 

17 frame. 1 found that QCC was charged fl percent higher than was AT&T. My 

18 calculation is summarized at Exhibit DAC-25 and DAC-26. Exhibit DAC-25 is a 

19 month-by-month summary of die overcharge, while Exhibit DAC-26 provides a more 

20 granular analysis and is divided by category (8XX database query, originating access, 

21 terminating access), by month and by type of invoice (electronic or manual). 

22 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

23 A. For 95 percent of the minutes and dollars, QCC had received the dectronic bill detail 

24 needed to complete the calculation. Thus, I simply extracted the minutes from the 

REDACTED 
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1 switched access invoices and multiplied the minutes by die contract rate to derive the 

2 amount QCC would have been billed had QCC enjoyed the same discount TWT was 

3 providing to AT&T. The financial irnpact, therefore, was calculated by subtracting the 

4 amount QCC would have been billed at the contract rate from the amount it was 

5 actually billed. 

6 For the remaining 5percent of the minutes and dollars included in my analysis, QCC 

7 had access ordy to me total dollars billed Because TWT bills 

8 multiple states per BAN, I was unable to apply the previous method as it would 

9 overstate the portion of dollars attributed to intrastate switched access usage for Florida. 

10 One BAN comprised 98 percent of the charges associated with manual invoices. For 

11 this BAN, I first determined the percentage of the total dollars billed that was attributed 

12 to intrastate switched access usage in Florida for the months before and after the 

13 manual invoice. I then calculated the average of these percentages. This average was 

14 then applied to the total dollars billed for the manual invoice to determine the estimated 

15 intrastate switched access amoum for the manual invoice. For the remaining 2 percent 

16 of the manual invoices, an mtrastate percentage for Flc*i^ 

17 and then applied to the total dollars. Once the afbrementicnexl pementages were 

18 applied to the total amount of the manual bills to derive a reasonable estimate of the 

19 intrastate switched access charges on those manual invoices, I men applied the 

20 previously mentioned fl percent variance calculated from the electronic invoice detail 

21 to determine the financial impact of mis remaimng 5 percent. 

22 Q. WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS? 

23 A. No. 
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1 L. VSLJiCBfFtorilt^L^ 

2 Q. RLEABB DESCRIBE THE US LEC OF FLORIDA; LLC (US LEG) 

3 AGREEMENTS AT ISSUE DM THIS CASE? 

4 A. US LEG baa separate and diatiact off price list agreements for innnatate switched 

5 aeeeaa with ATATj Sprint aad MCI in the stem of Florida. Copies of the ATAT 

6 ugweutoals are attached to the Direct Toatimony of William Eastoa as Exhibits WRE 

7 33B, 39A, 39B, 39C aad 39D. 

8 Q. WAS OCT HILLED AT THE SAME RATES CONTAINED WITHIN THtrOFF-

9 PRICE LIST AGREEMENTS? 

10 A Ne. QCC was hilled at rates higher than those get forth ia these agtctimeatst 

11 Q. WHAT WAS THE HK1 T V ANT TIME FRAME OF THE AGREEMENTS? 

12 A. US LEG has three agi tuaenta with ATAT. I tadcrstand the first agreomenHrim 

13 ATAT to have a begiramnj effectived^ 1,1998 aad to have been aupetsaded 

14 hy the 2002 agreement The second egraeeseat with ATAT has a begmrjag effective 

15 date of March 14,2002 and a etriniaapon date of June 30,2007. The third agreement 

16 with ATAT is the 2008 agreement earlier desctibed with regard te PABTEC. US LEC 

17 also has two agreements with SpriaL I understand me fiwtagmMcntwiwSpm 

18 hare a beginning effective date of May 1,2001 and a termination date ef February 16, 

19 2006. The second Spruit agreement has a beginning effective date ef Fcbruary-fro? 

20 2006 and ia still mcffbirtaB of March 31,2012. US LEC has one agreement with MCI 

21 I understand me agreement to have a beginning effcetive date of February 17,2006 and 

22 to still be ia effect as of March 31,2012. I was able to obtain invoice date for the entire 

23 time frame. Thus, end boeauac my analysis focuses on the ATAT agreements, the 

24 relevant timefiamc for my current analysts is March 2002 through June 2011. 
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agreementa, 1 will ualigo the offrprice liat ratea and terms 

HwrnniweW nf ray analysis aad eoncraoiom for US 

LBC. 

SBv! 

Q. PLEASE DESCRIBE US LEC'S BILLING TO QCC DURING THIS PERIOD 

OF-THWE? 

2002 uVaufth March 2012, UG LBC hilled QCC 

m Pierian. US LEC biUed a variety ef 
raflaet the various uaiqae portioaj af the network uhmced; 

I V A l i k J L k A i 
TWWinmXgi 

• End Office Ijoeal Switahiag,; 

-Caniet Common Lass; 

rnmiiion Tnaik Fort; 

-lafgwormeetjoa Chary; aad, 

The ratea for theee elcnaoats are found ia section 3 of US LBC'a Florida priee hat, a 

copy of which ia attached te the Direct Teetunony of William Eaaten aa Bahiait WRE 

4+, 

Q. WHAT RATE DID THE US LEC-ATeVT AGREEMENTS CONTAIN? 

A. The initial (1998) US LEC I 
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BBBBBB[|[BMLB! The rate* included in me second agreement with ATAT 

2 r̂V0HK 

3 HLeenenenenenW uirough 6720/02— 

4 -Jmmmmmmmmmmmmmmmmmmm^^^y^ ttuOUgll 6720/03 

5 -,^B^gBBB^onT^21)<03 ttuuugh 6/20704 

6 ~ « W a a B B B B r ^ ^ 6721*34 through 6/20/QS— 

-4aaanBBoaBaM ferwawi 

• • • ^ • • • • • • • • • • • • • • ^ f l 
9 The tnird ATAVF agreement called for ATAT to receive a fined dollar credit which 

10 oould vary by year and by the level of monthly purchases of other services, f̂cts 

11 eredk will increaae er decrease if ATATs purchase ef switched aeeeat 

12 tooreescs/daorcasei by mare that 10 peroaat, la diaeovery, QCC aaa-eeagat 

14 enjoyed by ATAT. Because QCC has yet to reeeivo that iajareaanaterHBBB 

aaaaaaaaaaaâ  If aad when QCC ia 

16 provided the requeeted information, 1 can update any oaleukfaoaa far the 2008 

to r\ nniiT mm 'I'llti ITTSiT* V1*"" * * «m«» t r\*~<*~< g*w> TIIP <nr»-ff 
IO ^» . . IUII ITHD TUB nnniicins nnmi. i s \J TDSB nrwr 

19 AGREEMENT? 

20 A. By virtue of billing QCC the higher rater, US LEC billed a total of EnaBBBBBBanVi"̂  

22 Bpeoifioally, US LEC btMad-JBBB[ more to QCC than it would have billed to 

23 ATAT far the eaaet same act of mtautea during the second agreement time frame. I 

24 found that QCC was charged B percent higher man waa-AtaYE US LEC billed 
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2 minim* rtwriag tan thud agreement tune mane, 1 fouad that QCC was chafed B 

4 DAC 28. Exhibit DAC-27 MI a month-by month auaunary of the overcharge, while 

5 Bahibit DAC 28 provides a more gfagulaf aanryeiii nnH ia divided by caleaoiy fbn36 

8 Q. HOW WAS THIS FWAWCIAL IMPACT CALCULATED? 

12 amount QCC would haveboea billod had QCC enjoyed the same discount US LEC was 

13 pmi iriiiuj, in ATilT Tin finauninl inaiant thriTifiiiri. mm iiiilimletml bji miMianiliag tin 

14 ameuat QCC would'have been billed at the cenuact lace from the amoaat it was 

| < MHtnall, 
&<J H W ^ V H l H t 

17 LEC's total monthly mvcieea waa eorapriacd ef iutiaatate awitehed aeeeaa ehergea 

18 (including intraatate 800 query ebsagea). For the second ATAT agfcemcnt, dtat 

20 ŴSflDttttfe 

21 For nn> remaining 43 percent of the mtmsftvi mA dollars included in my analysis, QCC 

23 iavotceey I applied tbef itnenwigr of intjnsartc awitehed aeeeeo from me ekstteaia 

24 iavoieca diacuaaed above (i.e., 6S percent and the 4S percent) tu the total emouat ef-thc 
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1 manual billa to dome • roaasaablc eenniate of lac manaaue switched access charge* on 

2 mute mamial mvowcsi I then applied die previoualy mtatkmcd-J pciccut rot ihc Liutc 

3 pariod asLOfliatcd with the acceneVogseennart-end-B percent for the time period 

4 aa seriated with the third agraameat variance oalculated frotu the elcctiuuit invoke 

6 Q. I UNDERSTAND QCC ENTERED INTO A SETTLEMENT AGREEMENT 

7 WITH US LEC IN 3006. WAR TBJS TAKEN INTO CONSIDERATION Pf 

8 YOUR CALCULATIOWS? 

9 A Yogi For die tune period covered by the settlement, which waa the beginning oftny 

10 analysis through June 2006, |BEG1N LAWYERS ONLY CONFIDENTIAL] 1 
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23 

24 

M. wfr#tffiflmffiiv«>fr*»e» 

Q. PLEASE DESCRIBE THE WINDSTREAM NUVOX, INC. (WINDST-REAM 

NUVOX) AGREEMENT AT ISSUE IN THIS CASE? 

A. Wiadetreora NuVox has separate and distinct off price list agreemoats for anYastate 

switched access with ATAT, Sprint and MCI ia the state ef Florida. Copies efthe 
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1 agwamaaai arc attached to the Direct Testimony ofWilliam Eaatoa aa Exhibits WRE 

2 42A, 42B, 42C, 42D and 42E. 

3 Q. WAS QCC BILLED AT THE SAME RATES CONTAINED W1TDJN THE OFF-

4 PRICE LIST AGREEMENT? 

5 A. No. QCC was billed at ratea higher than thooc get forth ia tat agreement: 

6 Q. WHAT WERE THE RELEVANT TIME FRAMES OP THE AGREEMENTS? 

8 November 1,2001 aad wee aupcreedsd by the New South-ATeaT agteernent effective 

9 February 1,2008. The aeoond agreement with ATAT haa an effective date of Jane 

10 2010 and atill innjaina in effect. 1 uitoerataad the agreement with Sprint to have a 

11 beginning efleetivo date af August 26,2002 and rameing ia effect. 1 undenttaad the 

12 agreenaeat with MCI to have a bcgjatnng effeetive date of January 1,2006 and stiH 

13 icuiaiu la effect. I was able to obtain arvoiec data begiauiag ia January 2002.4nae; 

14 the ralevaat timofrante for nay analysis is Jaauary 2002 through Marsh 2012. Beeause 

15 Windarream NnVwt eoaUaues to overcharge QCC, my esJeujanoas will need to-be 

17 Q. PLEASE DESCRIBE WINDSTREAM NDVOX'S BILLING TO QCC DURING 

18 THIS PERIOD OF TIME? 

19 A. From January 2002 through March 2012, Windatrcam NuVoa billed QCC for 

20 -^BBBBBa^br-^ataiaaue owitehad aoaeae in Fleriaa. WinaVtream NuVoa billed a 

21 variety of switehed aeseae eiemeata to reflect the vcrioun aniaae pornoes ef the 

22 network urilired, meladray 

23 - Bad Office Local Switching; 

24 Carrier Common Line; 
REDACTED 
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3 

4 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

I Transport Farilnyt 

800 Data Baoe Query 

These roteo arc found ia section S of Wmdstraam NuVoa's Florida price list, a copy of 

which is attached m the DuectTesti^^ 

Q. WHAT RATE DID THE PREVIOUSLY MENTIONED OFF PRICE LIST 

AGREEMENT CONTAIN? 

AT&T- effect far NuVen naffic), ATAT was 

The rates inctaded ia the M O Werldeem 

from 2/10 - forward 

ef-me-thncnnmoa of me agrcemcatn, I applied me ayecmcaa) aa fellewa; 

fremNov ember 2001 thiough Jaauary 2005; 

% Rates from me New South-ATAT agreement (aa amcaded) aw applfod-te 
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1 invoices from February 2005 through May 2010t-cnd 

2 o Rates from the second (2010) ATAT agreement arc applied la mvcieca from 

4 Q. WHAT WAS THE FINANCIAL IMPACT TO QCC? 

5 A. By virtue of billing ate higher ratea, WiBdatraara NuVox Wiled B M J B B nmra-to 

6 QCC than it would have allied to ATAT for the aarac get of mmwtcs: Mere 

7 tiptrdfirinfly. Winrttfrrnm Nii\rnti hillnri j j ^ B M L a a l 1 " " " 1 t n fJCfi then it would linrr 

8 MwW ttt ATAT far the —mt mumm. at* of mmutmrn vmAm tha nrifjM rpeCfWCWt wfth 

9 NuVox. I found dast QCC waa ehcrged f j pcrecat higher dam wae ATAT. 

10 Wiudattuojai NuVoa billed B B B M a i to QCC than it would have Wiled to 

11 ATAT for the enact aarae act of aumrtee under the New South agfeeaaeat 1 round that 

12 QCC was charged PJ perecat higher than was-ATA^ Wiudatoeam NuVox Wiled 

14 anauias under the second ATAT agraaaaaat I found that QCC wae charged J pcrecat 

15 higher Mian waa ATAT. My calculation ia aiimmanxed at Exhibit DAC 29 and DA6-

16 30. Exhibit DAC-29 ia a month-by-month gunnuary ef the overcharge, while CaMWt 

18 query, originating aeeeaa, terminating aeeeaa), by month and by type of invoiee 

20 Q. HOW WAS THIS FINANCIAL IMPACT CALCULATED? 

21 A Per 40 percent of the nuances and dollars included in my enalyaia, QCC had received 

22 the clcefavjnie bill detail needed tu uouaplete dw calcnlatiaa For en additional 1 perecat 
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1 oloetronio derail. Thus, I pimply extracted the raioutea from the switehed access 

2 hwoioeo sad multiplied, the minutes by the rnntroot rate to derive the ameunt-Q€€ 

4 unpack therefbro, was eateouited by subjecting the amount QCC would have been 

5 billod at the contract rote from mo amount it was actually-billed: 

6 The electronic invoices also providad mo with inferaaation as to what pcrccaeage-of 

7 Windntream NUVOK'B total monthly invoioea was eomptiaod of inttmseate awrtehed 

8 aoaaaa ohargos (including irrtraBtate 800 query charges). For the first (2001) NaVoa 

9 AT&T agreement, that percentage ia 53 poreeat For the NewScuth AT&T 

10 agreement, tins peroeatage ia 78 percent For the second (2010) WuVoa—AT&T 

11 agreement mis peroeatage ia 81 percent 

12 For the reaaaintag 56 pereont of the inmates aad dollora ineludod ia ray aaalyaia, QG6 

13 had acoBBB only to the total dollars billed on a particular invoice. Par this aubaet of 

14 mvotcoa, I applied the pereeatago of intraatato switehed aeeaaa from each agreement 

15 time frame to the cleetronic invoices dracuaaed above to me total amount of the manual 

16 billeto derive a reasonable ratimate of the intrastate switched eeeeeg ehargea on those 

17 manual invoices. I then applied the proviouoly mentioned variaann onlwdnted from the 

18 electronic iavoicc detail for each agrcameat to determiac the finanoial impact ofma 

19 remaining 56 parooat 

20 Q. WERE THERE ANY OTHER FACTORS INCLUDED IN YOUR ANALYSIS? 

21 ¥0fe WkWmWkm\m\\\\\\m\\\\\\\\Ym^^ 

BaaaaaaaaaaaH 

^gg^ggg^^ggggggggg^gggg^^^^^gggg^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
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V. FINANCIAL SUMMARY 
Q. PLEASE SUMMARIZE YOUR ANALYSIS OF THE CLECS IN THIS 

COMPLAINT. 

A. The analysis presented above quite simply applied the discounts provided by the 

respondent CLECs to their preferred DCC customers to the switched minutes of use 

billed by the respective CLEC to QCC in the state of Florida. The variance between 

the amounts billed to QCC and the amounts calculated in the analysis reflects the 

amount QCC was overcharged during the time analyzed. As I mentioned above, these 

calculations will need to be updated and brought current at a later stage of the case. 

The table below summarizes this analysis. 

CLEC FROM THROUGH BILLED OVERCHARGE 

[BEGIN LAWYERS ONLY CONFIDSPsHHAt̂  
apnanwrnraiarirAr 

[END LAWYERS ONLY CONFIDENHAfcl 
BUDGET 
BULLSEYE 
DELTACOM 
ERNEST 
FLATEL 
GRANT-BE 
M6I 

NAVIGATOR 
PAETEC 
TIME WARNER 
TTC* r PS** ^^•^r^B^^ey 

1/27/2004 1/2672007 
6/21/2002 3/31/2012* 
1/2672002 6/20/2011 
1/1/2001 1/1/2008 

^1 A/2002 6/30/2011 
WTNDSTREAM NUVOX 1/1/2002 3/31/2012* 

TOTAL 
(* indicates that the calculations need to be updated to reflect later time periods.) 
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1 Q. DOES THIS CONCLUDE YOUR TESTIMONY? 

2 A. YES, IT DOES. 
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